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A. I, R. (37) 1930 Assam 1 [C. N. 1.] 

Thadani Ag. C. J. and Ram Labhaya J. 

Boloram Kumar and others — Appellants 
Dandiram Kumar and others — Respon¬ 
dents. 

Second Appeal No. 1903 of 1947, Decided on 3rd 
Jane 1949. 


• (a) Tenancy law—Landlord and tenant—Aliena¬ 

tion — Tenancy of temple property on condition of 
service to deity — Transfer to non-paik is not ab¬ 
solutely void but voidable—Temple authorities may 
acquiesce in transfer—Evidence Act (1872), S. 115. 

A transfer of temple lande held by paifes on condi¬ 
tion of rendering services to the deity Is not absolutely 
void. The temple authorities may consent to or ac¬ 
quiesce In the transfer. They may accept services from 
a non-paik transferee or if he is not oapable of render¬ 
ing services they may accept rent in cash from him. 
There is nothing to prevent the temple authorities 
Irom adopting these courses. A transfer without their 
oonsent and acquiescence which seeks to separate the 
obligations of land from its enjoyment is only voidable 
at the Instance of the temple authorities : Appeal No. 
1050 of 1988 (Gal.), Disling. [Para 8] 

Where a Bale of p aikan land was made under the 
orders of the Court in execution proceedings preceded 
by attachment without any objection from the temple 
authorities and the auction-purchaser was shown in 
the revenue records as a tenant and the period of 
limitation for ohallenging the sale had expired 

that assuming that the auction sale contra¬ 
vened the custom relating to transfers of pa\kan lands 
- , e i ore or ‘8 lo » ll y void, the title of the 
°° u ' d not b ® disputed by the temple autho- 

[Para 8] 

■nd ^ 8ult ‘ ,or declaration of title 

IS? mStiSSi u. PO, 55 iB,on ,n * bBence of partition 

not ^malntalnable—Tranafer of Property Act (1882), 

l. • ,bar « ln lb ® tenanoy rights 

a ««**.** Ai ,uob he no1 enU U®d to 

*4® S° ftnd kbM poweesion of a 

3Et!4i£2 i! !^ d J 0rm !°e t b ® tenanoy, 

SI hlndKL JSJff ‘i U «‘ Uon or < b *t there vu 
•By blnfliug partition bstwwn tbs oo-rixr.rx : A.I.B. 

f % 1980 Aswun/i ft 9 




(12) 1925 Cal. 272 and A. I. R. (23) 1936 Mad. 666, 
Rcl. on. [Paras 10, 11] 

Annotation : (’45-Com.) T. P. Act, S. 44 N 4, 5. 

S. E. Qhose, B. C. Barua and D. N. Medhi — 

for Appellants. 

J. N . Bora — for Respondents. 

Ram Labhaya J. — The facts leading to 
tbig appeal by contesting defendants 1-3 are as 
follows : Dag no. 695 corresponding to the pre. 
sent dag no 508 was part of the lakheraj lands 
owned by Hajo Madhab Temple. Defendant 19 
is the present Daloi of the temple. Tbo present 
area of the dag in question is 6 B 3 K 1G Lessas. 

[ 2 ] This land was held by Paiks of the 
temple on condition of rendering services to 
the deity. In 1889 a dispute arose between two 
groups of tenants. The predecessor-in-interest 
of the plaintiff of the present suit, belonged to 
the group which was found entitled to tenancy 
rights in 9/20th sharo of the dag in question. 
The ancestors of the defendants (118, both 
contesting and pro forma) were found entitled 
to tenancy rights in the rest, viz., li/20th 
sharo, 

[3] One Lakshminarayan got a money decree 
against some tenants of the group of tbo plain¬ 
tiff and got to entire dag attached in execution 
of his deoree. Objections were raised to the 
attachment and, it appears, an Amin was ap¬ 
pointed to make local enquiries as to the claims 
of the objectors. An attested copy of the report 
has been placed on the record. It appears from 
the report that there were three groups of objec¬ 
tors. The present plaintifhwith others claimed 
8 K 4 L. The Amin found them in possession 
of the area they claimed. This portion was 
marked Ka. Another group of objectors was 
found, to be in possession of 2 B 3 K 7 L. 
This portion was marked Kha. The rest of the 
area of the dag 2B9K6L marked Ga was not 
in the aotual possession of anyone. It was dea- 
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cnbed as dense forest. Exbibit 4 is an attested 
copy of the order on the claim put forward by 
the present plaintiff with others. This claim 
was disallowed on a compromise. No reference 
was made to the Amin’s report in the order. 
No other order in the objection proceedings has 
been placed on the record. The attested copy 
of the sale certificate on the record shows that 
9/20tb share from the dag was put to auction 
and sold. The sale was not of any specified 
portion or plot. The cosharers may have held 
specified portions of land in groups and differ, 
ent cosharers in the two groups may also have 
occupied separate plots. But what was put to 
sale was not the specified plot or plots in the 
possession of the judgment-debtors but the un¬ 
divided share to which they were entitled as 
tenants. The decree-holder according to the 
certificate became the purchaser of the tenancy 
rights in the dag in question to the extent of 
the share mentioned in the sale certificate, i. e , 
9/20tb share. It is claimed by the plaintiff that 
the decree-holder auction-puichaser purchased 
and got possession of specified portions Ka and 
Ga measuring 3 B 0 K 9 L, though he remained 
in actual possession of the Ka portion measur¬ 
ing 3 K 4 L on behalf of the decree-holder. 

[4] On 24th September 1935 Surjyanarayan, 
brother of Lakshminarayan who had died, sold 
to him 2 B 2 K 19 L out of the land said to have 
been purchased by his brother Lakshminarayan 
marked Ka and Ga in Amin’s report. In the 
sale deed Surjyanarayan, the vendor, claimed 
that they (meaning he and his brother) had 
purchased the area (2B 2K 19L) on 21st June 
1921 in a court sale out of dog r^o 695 mea¬ 
suring 5B 3K 16L and they obtained possession 
through Court of the two specified plots Ka 
and Ga This he purported to sell to the present 
plaintiff who alleges that he was in actual 
possession even before sale though on behalf of 
the auction.purchaser. On the basis of the sale 
deed, the plaintiff got a chitha mutation in his 
favour on 23rd March 1936. His case now is 
that he purchased two specified plots of the dag 
n question from the auction purchasers who 
were the owner of tenancy rights. He was also 
in possession till 1937 when a portion of the 
area in his possession was encroached upon by 
defendants 1-3. A complaint was lodged against 
them but they were acquitted on 12th Maroh 
1937. On 14th May 1939 plaintiff applied for 
demarcation of boundaries which were settled 
by order dated 7th June 1939. Plaintiff further 
alleged that he removed his dwelling houses 
from the portion marked Ka to another j lot at 
a distance of about a quarter of a mile. Defen¬ 
dants taking advantage of this fact took forcible 
possession of the entire area of 8K 4L (Ka 


portion). On the basis of their possession they 
also got a mutation in their names during the 
last Temple Survey Operations. Plaintiff, there¬ 
fore instituted the suit which gives rise to this 
appeal for a declaration of his right and title- 
to the plot measuring 3K 4L (Ka portion) and 
also for recovery of its khas possession. 

(63 The claim was resisted by defendants 1-3. 
Pro forma defendants 4-9, ll and 12 , 13-16 and 
18 supported the plaintiff’s claim by a joint 
written statement Defendants 10 , 17 and 19 
were proceeded against ex parte The trial 
Court dismissed the suit holding that the suit 
was not maintainable in the form in which it 
was laid. The Court also found that the euit 
was barred by time and plaintiff’s title to the 
land if any. had been extinguished by adverse 
possession on the part of the defendants. It was 
further found that plaintiff had no right, title 
and interest in the suit land nor was he in pos¬ 
session thereof and dispossessed as alleged by him. 

[61 On appeal by the plaintiff, the learned 
Second Additional Judge, A. V. D reversed the 
decree of the learned Munsif and decreed the 
claim. He granted plaintiff a declaration of title 
to the suit land and further ordered that he be 
put in khas possession thereof. 

(73 On behalf of defendantappellants Mr. 
Ghose has assailed the correctness of the appel¬ 
late order on three grounds. He has contended, 
first, that the tenancy was inalienable The sale 
in execution of decree by which the auction 
purchaser became the owner of tenancy rights 
to the extent of 9/20th share was void and 
similarly the subsequent transfer of 1935 on 
which the plaintiff based his title. The second 
ground of attack was that Surjyanarayan who 
purported to convey the rights which Labshmi- 
narayan had acquired under the court sale was 
not competent to transfer those rights and the 
transfer, therefore did not pass any valid title 
to the plaintiff. His last contention was that in 
no case could the plaintiff be granted a decree 
declaring his exclusive title to a specified plot; 
nor could a decree for its khas possession be 
granted to him. .We shall deal with these con¬ 
tentions seriatim. 

[7ai So far as the first contention is concern- 
ed, it is argued that the land belongs to the 
temple. Plaintiff and defendants were tenants 
under the temple as paiks They held the land 
on condition of rendering services to the deity. 
Their tenure was subject to services which they 
had to render As the obligation to render ser¬ 
vices could not be transferred to non-paiks, the 
land also became inalienable. The land cannot 
be disassociated from the obligations that it 
carried. The contention in short is that the 
tenancy in question is of a peculiar kind and 
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one ol its incidents is that it is inalienable) ex- 
oept amongst paibs under oertain circumstances, 
iransfer to a non-paik, it is urged, would be 
void. In support of this contention the learned 
counsel has relied on an unreported judgment 
of the Caloutta High Court in Appeal no. 1056 
of 1938 (/ iban Chandra Sarma Daloi on be - 
half of the Madhab Temple v. Parasuram 
Kaltta). The case related to the land of the 
temple to which the land in this belongs. The 
suit was instituted by the then Daloi of the 
temple as the land belonging to the temple had 
been transferred by paika to a person who could 
not render services whioh the paiks holding the 
land were under an obligation to perform Ao- 
cording to the sale deed, the transferor was to 
remain responsible for rendering services The 
land was transferred to the son-in-law of one 
of the transferors without the obligations of 
service that the occupation of the land carried 
with it. It was held by their Lordships of the 
Calcutta High Court that a transfer of paikan 
lands would not be valid and binding on the 
temple unless the burden of service attached to 
euoh lands is also transferred to the alienee, and 
as in that case the property had been transfer, 
red to the transferee free of the obligation to 
render any service, the alienation was not valid 
and binding on the temple authorities. The 
claim of the temple for khas possession of the 
land on the ground that the tenancy had been 
forfeited, was disallowed. 

[8] This authority is of no avail to the learn, 
ed counsel. It does not hold that a transfer of 
the paikan land is void. Such a transfer violates 

It may nob be valid and 
binding on the temple for reasons given by 
their Lordships in that judgment. But it cannot 
be said that a transfer of the tenancy would be 
absolutely void. The temple authorities may 
consent to or acquiesce in the transfer. Thev 
may accept services from a non-paik transferee 
or if he is not capable of rendering services they 
may accept rent in cash from him. There is 

“°‘ hl . Dg ^ P reveDfc the authorities from 

adopting these courses. A transfer without their 
consent and acquiescence which seeks to sepa- 
rate the obligations of the land from its enjoy- 

certainly be voidable at the 

Mltd OQ hv 8 a m . P ' e authori ‘ is8 ' The authority 
relied ou by the leerued counsel does not sup. 

oTrcu™,“ rgUm6nt , that the alienati ™ -"eh 

S ’ ■' aheuation of the rights of 

C ™ ,1 not wa9 B0t before their 

M this ^ • ° ° alaatla Court. So far 

for puruoeea “.“ noerned ' « it i= assumed 
ror purposes of argument that the auction sale 

•ontravened the custom relating to transfers of 
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Paikan land and wag therefore void, it will not, 
affeet the claim of the plaintiff. The sale was' 
made under the orders of the Court in execution' 
proceedings. It was preceded by attachment. 
There were objections to the attachment from 
the tenants. The temple authorities could nob 
have been unaware of-the sale. They did not 
raise any objection. The sale was made and 
confirmed. The auction purchaser was showm 
m the revenue records as a cosharer tenant. 

I be auction sale came in 1920 . The purchaser 
was obviously recognised as a tenant by the 
hmiple authorities. The Daloi of the temple, 
who is a defendant m the case, does not challenge 
either the auction sale or the subsequent trans. 
fer in plaintiff s favour. The auction sale of 
the tenancy rights has not been challenged 
within the period allowed by law. Therefore, 
even if the transfer was originally void, the title 
of Lakshminarayan, the auction-purchaser, could 
not now be disputed by the temple authorities 
by reason of the efflux of time. In these cir¬ 
cumstances contesting defendants can have no 
right to challenge the transaction. They did 
cot raise this question in the Court below and 
it has not been raised even in their grounds of 
appeal. The second sale in favour of the plain- 
till was in favour of a Paik and it has not been 
contended by anyone of the defendants includ- 
mg the Daloi, the manager of the temple, that 
the sale was objectionable on the ground that 
the obligations a3 to service had been divorced 
from the rights and privileges which the occuna- 
tion of the land carried. This contention, there. 

fore, has gob no force. It finds no support from 
authority. 

[9] The second contention need not detain 
us long. The objection is that Surjyanarayan 
who transferred tho rights in the disputed land 
to tho plaintiff was not competent to do so as 
Laksbmmarayan alone was the auction-pur¬ 
chaser. Surj> anarayan has appeared as a wit. 
ness m the case. He has explained that he and 
-bakehramarayan the deceased were brothers. 
They were both members of a joint Hindu 
amily and after the death of Lakshminara\ an 
he became the karta of the family. His nephew, 
a son of Lakshminarayan, was also a member 
of the family. He. therefore, was competent to 
make the transfer and it was made with the 
consent and acquiescence of Lakshminarayan’s 
son who signed the deed of sale as an attesting 
witness. In fact, while attesting the deed at 
the time of execution, he gave his consent to the 
transfer in express terms. Before registration 
the words conveying his express consent were 
scored through. The explanation given for this 
is that they were advised that consent to the 
transfer in express terms would render the 
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document liable to fresh stamp duty and will 
give rise to other complications. The attesta¬ 
tion as a witness, therefore, was allowed to 
remain and the rest of the endorsement was 
crossed and was for all practical purposes 
deleted. This statement of Surjyanarayan has 
not been rebutted by any evidence. Lakshmi- 
narayan’s son, who was evidently aware of the 
transfer, has not objected to it. He has not 
been examined by the defendants. He is the 
only person who could object to the transfer. 
Even though setting up his title, the defendants 
have not examined him. The inference is 
irresistible that Lakshminarayan’s son does not 
question the competency of his uncle to transfer 
the tenancy right to the plaintiff. In these cir¬ 
cumstances the sale in plaintiff’s favour could 
bo enforced against the present defendants. 
Lakshminarayan’s son is not a party. He would 
not be bound by this decision but so far as the 
defendants are concerned, they cannot by their 
denial alone prevent the plaintiff from claiming 
relief on the basis of the sale-deed in his favour, 
which apparently has been consented to by one 
who is the true owner according to defendants. 
The contention is repelled. 

[iol The last contention raised by the learned 
counsel is that there was no justification for the 
appellate Court to grant a declaration of title 
to and khas possession of the specified plot of 
land which is one of the two plots which the 
sale-deed purports to transfer to the plaintiff. 
The learned counsel is on surer ground here. 
Under the sale certificate and according to the 
entries in the revenue records Lakshminarayan, 
the auction purchaser, was a cosharer tenant. 
Ho had purchased tenancy rights to the extent 
of 9 / 20 th share. There is no allegation or proof 
that there was any binding partition between 
the cosharers after the auction sale. It is possi¬ 
ble that cosharers may have been holding specified 
plots in their separate possession under an 
amicable arrangement for purposes of conveni¬ 
ence. But by that arrangement they would not 
become exclusive owners of the plots in their 
possession. Lakshminarayan therefore could 
not be the exclusive owner of any specified plot 
even if he was in possession of it as under the 
sale certificate he purchased an undivided share 
in the tenancy and not specified plots. Lakshmi¬ 
narayan’s successors in interest could not sell 
anything more than he had purchased. They 
could only transfer to the plaintiff the undivided 
Bhare in the tenancy of which they were owners. 
They could also transfer to him the possession 
of any plot that they have as co-sharers. But 
they could not convey exclusive title to any 
specified pVt The sale-deed in plaintiff’s favour 
conveys to him two plots described as Ka and 


Ga within definite boundaries. The plaintiff’s 
claim is that even though the auction certificate 
does not mention these specified plots, Lakshmi¬ 
narayan was the purchaser of these plots and 
was in possession through him and by virtue of 
the sale-deed of 1935, he acquired exclusive title 
to these plots. Defendants dispossessed him from 
one specified plot marked Ka. On the basis of 
exclusive title and exclusive possession he olaims 
a declaration of title and khas possession. As 
indicated above there is no basis for a finding 
that he is exclusively entitled to the plot in suit. 
The learned Judge in appeal appears to have 
been influenced by the Amin’s report in coming 
to the finding that what was sold at the auction 
was not an undivided share but two specified 
plots. We do not find any justification for this 
view. The oral evidence in the case is not con¬ 
clusive. If specified plots were sold, there is no 
reason why the sale certificate should not have 
evidenced the eale of the specified plots. The 
records of the execution proceedings in which 
the property was sold are not available. They 
are said to have been destroyed. The Amin s 
report which appears to have influenced the 
learned Judge is not helpful. It does not indicate 
what exactly was put up for auction. Besides it 
has been objected to as inadmissible though it 
is not necessary to decide this point as even if 
admitted it does not support the claim that 
specified plots were put up for sale. There is no 
documentary evidence on this point except the 
certi6oate which shows that what was purchased 
was an undivided share. In the absence of any 
proof of a binding partition before the auction 
sale, it seems more probable that tenancy rights 
in specified plots were not sold. We are, there¬ 
fore, of the opinion that the learned Subordinate 
Judge had no legal basis or justification for 
holding in defiance of the contents of the sale 
certificate that two specified plots were sold. In 
these circumstances, a decree declaring the title 
of the plaintiff to the specified plot in suit was 
not at all possible in law and yet this is what 
the plaintiff has claimed. He might have claimed 
in the alternative that he was at least entitled 
to 9 / 20 th share in the tenancy. No suoh claim 
has been put forwarded. The suit is only for a 
specified plot measuring 3 K. 4 L. out of the entire 
dag. A deoree that he is entitled to a larger area 
than that claimed by him as a co-sharer oannot 
be passed, as the entire dag is not in suit and 
9/20th share of the whole is not being olaimed. 
The declaratory relief granted to the plaintiff 
by the lower appellate Court is, therefore, con¬ 
trary to law and the decree to this extent cannot 
stand. 

[ill As regards khas possession of a specified 
plot, the position is no less difficult. A co-sharer 
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may ask to be restored to possession of a speci¬ 
fied plot, if his case is that he was occupying a 
Specified plot as a co-sharer under an amicable 
arrangement between the co-sharers and was 
dispossessed by another co-sbarer. But that is 
not the case here. Even if it is assumed for 
purposes of argument that the particular plot in 
suit was in plaintiff’s possession before the sale 
in his favour on behalf of the auction-purchaser 
and was subsequently in his possession as a co- 
sharer in the tenancy, it is not possible to grant 
him relief in this case as he is not suing as a 
co-sharer whose possession has been disturbed 
in that capaoity. His suit is for exclusive title 
and for exclusive possession. He has not been 
able to prove exclusive title and therefore he 
ia not entitled to exclusive possession also. There 
is thus no basis for granting him exclusive or 
khas possession of the property. If he had taken 
up the position that he was entitled to a speci¬ 
fied plot as a co-sharer, as his possession as a 
co-sharer had been disturbed, the claim could 
certainly have been considered. But in these cir¬ 
cumstances of the present case, even the relief 
for khas possession is not permissible. The view 
of the law that we have taken finds support from 
Ekabbar Ali v. Sh. Kon Ali, a. i. r. ( 12 ) 1925 
Cal. 272: (82 1. 0 . 81) and Kovummal Ammad 
v. U, Arangadan Ammad, a.i.r. ( 23 ) 1936 Mad. 

666 : (163 I. C. 825). 

[ 12 ] The result is that the suit cannot succeed 
as laid. We, therefore, allow this appeal, reverse 
the order of the learned Additional Subordinate 
Judge and dismiss the suit for reasons given 
above. We shall leave the parties to bear their 
own costs throughout. 

Thadani Ag. C. J. —I agree. 

V,B,B * Appeal allowed. 


A. I. R, (87) 1950 Aesam 5 [G. N. 2] 

Lodge 0. J. and Thadani J. 

Badri Prosad Agrawalla — Petitioner v 
The King. 

Criminal Revn No. 38 of 1948, Decided on 28tl 
«flbruarj 1949. 

, ACt (l878) ' S - 9 <•> and (c) — Ac 
rv!f„i«lS po f liDg °P Ium h y ca "ylng it hirnseir _ 
S STiV « n 0r two Be P arate offences, one unde; 

possession and other under S. 9 (c) fo; 

n^f luSuiS 4 w P £ Blng tW0 - 8e P ara,e sentences an 

oSinri !ii^ d rl E «!r d » nce in ,act not establishing 
J. *?** S * 9 ( c ) but only under S.9 (a)-Con- 

tSISJXHr o' 9 u P held and ,hat tinder S. S 

P “(1WM 8 ° dC (l860) * S ’ 71 “ Cr5mina 

1*. C. (1898), S. 235. [Paras 4 and 6; 

Criminal P. 0 , S. 235, N. 1 
148-Man.) Penal Code, 8. 71 N. 9. . 

JJ? 5liT l ,nal P - C ; (1898), S. 421—Sessions Judge 

■nd ° g *P peUant callin K for record of calc 

and after perusing same dismissing appeal aum- 


mariIy_Appeal held properly dismissed-Evidence 
held not of such nature as to justify hearing of 
appeal in full. [p nrft 5] 

Annotation : ('46-Com.) Criminal P. C. ( S. 421, 
N* 3, 

J . C. Sen —for Petitioner. 

Order. —Thi8 rule was issued upon the Deputy 
Commissioner, Nowgong, to show cause why the 
convictions and sentences imposed on the ieti- 
tioner should not be set aside. The case for the 
Crown was that the petitioner was travelling on 
the train from Pandu through Gaubati on 14 th 
October 1947. His conduct aroused suspicion and 
he and his luggage were searched. In the trunks 
belonging to him was found 37 seers of opium. 
Evidence was adduced by the prosecution in 
support of these allegations and the learned 
Magistrate, believing the evidence, found the 
petitioner guilty under s. 9 (a) of Act I [l] of 
1878 and sentenced him under that seotion to 
undergo rigorous imprisonment for two years, 
and to pay a fine of Rs. i.coo in default, to suffer 
rigorous imprisonment for a further period of 
one year. The learned Magistrate also found the 
petitioner guilty under s. 9 (c) of the said Act on 
the same facts, and sentenced him under that 
section to undergo rigorous imprisonment for 
two years and to pay a fine of Rs. 1,000 and in 
default of payment of fine, to suffer rigorous im¬ 
prisonment for a further period of one year. The 
learned Magistrate further directed that the 
sentences should run consecutively. 

[ 2 ] The petitioner appealed. The learned Ses¬ 
sions Judge, after hearing the learned advocate 
for the appellant, called for the record of the 
case, but did not say that the appeal would be 
heard, and did not pas9 any orders admitting 
the appeal. After perusing the record, the learned 
Sessions Judge directed that the appeal be dis¬ 
missed summarily. It i3 against that order that 
the present rule has been obtained. 

[3] Mr. Sen for the petitioner has pointed out 
that separate convictions under 8. 9 (a) and 
S. 9 (c) of the said Act for the same offence were 
not justified. 

[4] If the petitioner imported the opium, he 
did so by carrying it himself, and his possession 
was the method of importing it. In our opinion, 
the learned Magistrate was not justified in con¬ 
victing him for two separate offences for the 
same act, and in imposing two separate sen¬ 
tences therefor, In fact, on the evidence, it is 1 
impossible to say that there was any evidence 
of an offence of importing. The evidence against 
the accused was merely that he was in posses¬ 
sion of the opium and that he had a ticket from' 
Pandu a station in Assam. The evidence pro¬ 
ved possession of opium, but did not prove 
importation of opium. Mr- Sen contended further 
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tbat the learned Sessions Judge, in view of the 
nature of the evidence, ought to have heard the 
appeal properly and to have delivered a judg¬ 
ment after hearing the appeal. Mr. Sen has 
indicated to us the nature of the evidence in this 
particular case and we are of opinion that the 
learned Judge exercised a proper discretion in 
dealing with appeal summarily. 

[5] We are unable to hold that the evi¬ 
dence wa9 of such a nature that the learned 
Judge ought to have heard the appeal in 
full. We, therefore, order that the rule be made 
absolute to this extent only, viz: conviction and 
sentence under S. 9 (a), is upheld but the con¬ 
viction and sentence under S. 9 (c) of the Act is 
set aside and the appellant is acquitted of the 
charge of importation. 

R.G.D, Order accordingly. 


A. 1. R. (37) 1950 Assam 6 [G. N. 3.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Sampatlal Keshan and others — Petitioners 
v. Bahprasad Shah and others — Respondents. 

Civil Revn. No. 322 of 1948, Decided on 3rd June 
1949, against order of Sub-Judge, A. V. D., D /- 13th 
March 1948. 

(a) Assam High Court Order (1948), S. 3 — High 
Court — Constitution of — Chief Justice alone 
appointed before prescribed day — Constitution of 
High Court not affected by delay in appointment of 
other Judges — Government of India Act (1935), 
S. 220. 

Both S 3 of the Assam High Court Order 1948 and 
8. 220, Government of India Act, 1935, allow the 
Governor-General to make appointment of Judges 
other than the Chief Justice from time to time. No 
timo limit is placed on the exeroise of jurisdiction 
vested in him in this respect. It cannot be said, there¬ 
fore, that the Governor-General was under an obliga¬ 
tion to appoint Judgea at once or at a time that they 
could function on the prescribed day or on any parti¬ 
cular day. He is really the judge of the time when 
appointments of other Judges may bo made. It follows 
tbat where the Chief Justice alone has been appointed 
before the prescribed day, the constitution of the High 
Court cannot be affected by the delay in appointment of 
other Judges. The Chief Justice is not debarred from 
performing the duties of the Chief or from discharging 
bis function as a Single Judge till the appointment of 
other Judges : A. I. R (25) 1938 Pat. 550; 9 All. 625 
and A.I.R. (22) 1935 All. 322, Rel. on. [Paras 3, 4&5] 

(b) Civil P. C. (1908), S. 115-Limitation—There 
is no period of limitation provided for petitions of 
revision—Limitation Act (1908), S. 3. [Para 6] 

Annotation : (’44-Com.) C. P. C., S. 115 N. 17; (’42- 
Corn.) Lim. Act, S. 3 N. 26. 

(c) Civil P. C. (1908), O. 41, R. 23 — Remand for 
disposing of application according to law after 

. hearing parties—-Disposal by successor-in-office of 
deciding Judge is not without jurisdiction. 

Where a case is remanded to the 'lower Court’ for 
disposal of an application for restoration of suit dis¬ 
missed for default, on merits and according to law 
after hearing the parties, there is no direction tbat the 
oase is to be disposed of by tbc deciding Judge and not 


by his successor. If, therefore, the successor in office of 
the decid'ng Judge, who has been transferred, disposes 
of the petition on remand, ho does not act without 
jurisdiction : 2 W. R. 275 and 5 W. R. 124, Disting. 

[Paras 14, 15] 

Annotation : (’44-Com.) C. P. C„ O. 41 R. 23 N. 82. 

(d) Civil P. C (1903). O. 5, R. 19 _ Declaration of 
due service need not be express — Omission to de¬ 
clare due service is only irregularity—It does not 
affect jurisdiction of Court regarding parties present 
before it. 

The declaration of due service under O. 5, R. 19 in 
express terms is not imperative. The declaration may 
be implied in the proceedings. [Para 18] 

Assuming tbat an express declaration of due service 
is necessary under O. 5, R. 19, the omission to declare 
due service under tbe rule would be an irregularity on 
the basis of which the party adversely affeoted by the 
omission may ask for an opportunity to be heard. It 
would not affect the jurisdiction of the Court as regards 
parties that are present before the Court. [Para 17] 

Annotation : (’44-Com.) C. P. C., O. 5, R. 19 N. 2. 

(e) Civil P. C. (1908), O. 9, R. 13 — Sufficient 

cause —Peremptory early hearing itxed in case pro¬ 
ceeding at very slow pace—Some plaintiffs leaving 
jurisdiction of Court beiore learning about date of 
hearing tor their native places for making arrange¬ 
ments for their sons’ marriages — Their attending 
Court on date of hearing and then going back to 
native districts extremely difficult —Other plaintiffs 
ill and invalid — Finding that sufficient cause for 
non-appearance had been made out held could not 
be interfered with. [Para 19] 

Annotation : (’44-Com) C. P. C., O. 9 R. 13 N. 19. 

Ambihapada Chaudhury, B. C. Barua and U, K. 

Ooswami — for Petitioners. 

S. K. Ohose, M. N. Roy and J. C. Sen — 

for Respondents. 

Ram Labhaya J.—This petition of revision 
is directed against the order of Mr. D. N. 
Ilazarika Spl. Subordinate Judge, A. V. D., 
dated 13th March 1948, by which plaintiffs’ 
application for restoration of their suit, which 
had been dismissed in default, was allowed and 
the suit restored. The petition was presented 
to Sir R. F. Lodge, the then Chief Justice of 
this Court on 1 st June 1948. He was the only 
Judge of the Court at that time. No other 
Judge had been appointed till then He heard 
the advocate for the petitioner and direoted 
that a rule should issue calling upon the Court 
concerned to show cause why the order com- 
plained of in the petition be not set aside. 
Usual notices on the opposite parties were also 
ordered to issue. Further proceedings in the 
suit were stayed. The opposite parties have 
been served, the records have been received 
and the petition is now before U 3 for hearing 
and disposal. 

[ 2 ] The learned counsel for the opposite 
parties (plaintiffs) has raised two preliminary 
objections, both of a somewhat unusual charac¬ 
ter. The first objection is that on 1st June 
when the petition of revision was. presented 
and received, this High Court was not properly 
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constituted and the Chief Justice, therefore, had 
no jurisdiction either to receive tho petition or 
to issue a rule on it. The objeotion is based on 
the language of S. 3, Assam High Court Order, 
1948. This eeotion provides that 

'Aa from 5th April 1948, (hereinafter referred to as 
the prescribed duy’j, there ehall be a High Court for 
the Province of Assam whioh shall be a Court of 
record, and shall consist of a Chief Justice and such 
other Judges &9 the Governor Genoral may from time 
to time, whether before or after the proscribed day, 
appoint in accordance with the provisions of S. 220 
of the Act.” 

It is urged that the High Court, according to 
thiB section, must consist of a Chief Justice and 
fiuoh other Judges as the Governor General 
may from time to time appoint. The Chief 
Justice alone could not constitute the High 
Hourt. The appointment of some other Judges 
was essential. The direction, it is argued, is 
mandatory and the High Court could not come 
into existence till in conformity with the direc- 
fcion the Governor General had appointed other 
Judges necessary to constitute the High Court. 
Our attention has already been drawn to the 
provisions contained in 8. 220 , Government of 
India Act, which also provides that every High 
Court shall be a Court of record and shall con¬ 
sist of a Chief Justice and such other Judges as 
the Governor General may from time to time 
deem it necessary to appoint. The learned 
counsel has relied on the language of the provi¬ 
sions of the two sections referred to above and 
has not produced any authority in support of 
the proposition he has put forward. 

[31 We have carefully considered the argu¬ 
ment addressed to us on this poiDt and we 
think the objeotion is not sound. There was to 
be a High Court for this Province from 5 th 
April 1948, the prescribed day. The Calcutta 
Court, which formerly was exercising 
jurisdiction so far as this province was con¬ 
cerned was to ceasB to have that jurisdiction. 
The appointment of the Chief Justice was made 
before the prescribed day, but under the proviso 
to 8. 3 it took effect from the prescribed day. 
The appointment of suoh other Judges as 
the Governor- General deemed necessary within 
the maximum limit was no doubt necessary. 
bo J h 8- 8 . Assam High Court Order, 

it 8 Qn ? S> a20 ’ Government of India Act, 1935 
allow the Governor-General to make other 
appointments, from time to time. No time 
limit is placed on the exercise of jurisdiction 
vested id him in this respect. It cannot be 
8fti , therefore, that the Governor General was 
under an obligation to appoint Judges at once 
or at a time that they could function on the 
prescribed day or on any particular day. He is 
really the judge of the time when appoint- 
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meats of other Judges may bo made. Besides, 
the possibility that the Governor-General may 
take some time to make other appointments 
oould not havo been overlooked by the Legisla. 
ture. If the intention had been that the Chief 
Justice should not exercise the powers which 
he as Chief Justice or as a single Judge of the 
High Court could exercise till these appoint¬ 
ments were made an express provision to that 
effect should have appeared in the section. If 
the objection raised is accepted, the conclusions 
would be that the Chief Justice could not act 
at all till at least the appointment of a second 
Judge wa3 made. This second appointment 
was made in August 1948- The result would be 
that the High Court could come into existence 
only in august though, according to the Assam 
High Court Order this province was to have a 
High Court from the prescribed day (5th April). 
The Calcutta High Court had ceased to exercise 
jurisdiction from that day. This result could 
not have been meant. r J he interpretation placed 
on the relevant section by the learned counsel 
leads to anomalous results. The Legislature 
could not have intended that the Chief Justice 
wa3 not to exercise any jurisdiction even as 
Chief Justice or as a Single Judge till the appoint¬ 
ment of other Judges. If this intention is attri¬ 
buted to the Legislature, it would be reading 
something into the section that it does not 
contain. 

UJ The question, however, is not one of the 
first impression. It arose before a Division Bench 
of the Patna High Court in Emperor v. Sohrai 
Koeri reported in a. I. r. ( 25 ) 1938 Pat. 650 : 
(40 cr. h. j. 41 ). A criminal case was argued 
before the learned Judges constituting the Bench. 
The bearing was concluded on 9 dU May and 
judgment was reserved. On 10th May news was 
received that Sir Courtney-Terrell C. J., of 
the Court had died in l-rngland. On llth May, 
the objection was raised on behalf of the accused 
that ibere being no chief justice, the High Court 
wa3 not properly constituted and therefore the 
Bench too had ceased to have jurisdiction to 
pronounce judgment in the case. The objection 
was based on cl. 2 , Letters Patent of the Patna 
High Court by which it was declared that tho 
High Court shall consist of a chief justice and 
six other Judges. Tho Patna High Court was 
established under the Government of India Act, 
1916. At tho time the objection was raised in 
the Patna High Court, the Government of India 
Act, 1935, was in force. Clause 1 of 8. 220 of the 
Act which enacts that every High Court shall 
consist of a Chief Justice and such other Judges 
as the Governor-General may from time to time 
deem it necessary to appoint was also consi. 
dered. The Letters Patent of the Patna High 
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Court did not provide for succession to the of the Chief Justice. He could also dispose of 


Chief Justice or other Judges if a vacancy 
occurred. But as the Letters Patent were sub- 
ject to the legislative power of the Governor- 
General in Legislative Council, the situation 
arising from the happening of a vacancy was 
to be dealt with under s. 222 , Government of 
India Act, 1935. This section lays down that if 
the office of the Chief Justice of the High Court 
becomes vacant, those duties shall, until some 
person appointed by His Majesty to the vacant 
office has entered on the duties thereof, or until 
the Chief Justice has resumed his duties, as the 
case may be, be performed by such one of the 
other Judges of the Court as the Governor- 
General may in his discretion think fit to 
appoint for the purpose. Even a temporary 
appointment by the Governor General would 
naturally take some time. The section, there¬ 
fore, while taking note of the difficulty whioh 
may arise from the happening of a vacancy 
provides the remedy by laying down that the 
duties of the Chief Justice shall be performed 
by one of the other Judges whom the Governor- 
General may in his discretion think fit to appoint 
for the purpose. The implication is that the 
jurisdiction of the High Court would not be 
affected. The vacancy in the office of the Chief 
Justice arising from death or retirement would 
not affect the constitution of the Court. The 
jurisdiction of the other Judges also will not be 
affected. The duties of the Chief Justice could 
be performed by one of the other Judges appointed 
for the purpose by the Governor General. In 
the interval till the appointment is made no 
Judge of the High Court would be in a position 
to exercise the powers of the Chief Justice. But 
the Court will not loose its jurisdiction merely 
because there is a vacancy in the office of the 
Chief Justice. The office remains and therefore 
the constitution is not affected. By this process 
of the reasoning, the learned Judges of the Patna 
High Court came to the conclusion that where 
the office of a Chief Justice of a High Court 
remains vacant due to death of the Chief Justice 
or other cause, it cannot be said that till the 
vacancy is filled up there is no validly constituted 
High Court. Vacancy, in their opinion, did not 
mean total abolition of that office; it amounts 
merely to a suspension of the duties to be dis¬ 
charged by a Chief Justice. Other work and 
duties of the High Court could be carried on. 
If the High Court can remain properly con¬ 
stituted without a Chief Justice, it is obvious 
its constitution would not be affected if the 
Governor-General was not able to appoint other 
Judges of this Court when the Chief Justice was 
appointed. If the Chief Justice is the only judge 
of the High Court, he could perform the duties 


such judicial business of the Court as he was 
empowered to dispose of sitting singly, but the 
constitution of the Court could not be affected 
by delay in the appointment cf other Judges 
required to be appointed under 8. 220, Govern¬ 
ment of India Act or under S. 3, Assam High 
Court Order, 1948. 

La] In Lalsingh v. Ghansham Singh, 9 ALL. 
625 : (1887 A. W. N. 154 (P.B.)), the contention 
raised was that the Allahabad High Court was not 
properly constituted in as muoh as the number 
of Puisne Judges was less than five. The Letters 
Patent of the High Court provided that the 
High Court was to consist of the Chief Justice 
and five Puisne Judges. The omission to appoint 
the fifth Judge was the basis of the argument 
that the High Court was improperly constituted 
and therefore could not exercise any jurisdic¬ 
tion till the appointment of a fifth Judge was 
made. The objection was overruled. Mahmood J. 
in the course of the argument observed as 
follows : 

"The fact that His Majesty has omitted for several 
years to fill up a vacancy does not alter the constitu¬ 
tion of the Court or make it illegal nor dees it amount 
to altering Cl. 2 of the Letters Patent. If your argument 
is correot, supposing a Judge was to die, the whole 
working of the Court would be brought to a standstill 
until his successor could be appointed.” 

He even went further and remarked that even 
if the Crown was bound to fill up a vacancy 
within a specified time and acted illegally in 
not filling it up it did not follow that the con¬ 
stitution of the Court is vitiated so as to deprive 
the remaining Judges of all other jurisdiction. 

[6] In Collector of Etah v. Golah Kumvar, 
A. I. B. (22) 1935 ALL. 322 : (4 A. W. R. H. O. 
79), the same question arose in another form. 
The objection to the constitution of the Court 
was on the ground that the provisions contained 
in cl. 4 of 8. 101 of the then Government of 
India Act had been contravened. The clause 
referred to above provided that at least one third 
of the Judges of the High Court shall be bar¬ 
risters. It was argued that on the appointment 
of one of the Pusine Judges of that Court as 
the Chief Justice of the Lahore High Court, the 
constitution of the Allahabad High Court had 
broken down as no barrister Judge had been 
appointed in his place. Therefore the Chief 
Justice and other Judges lost all their jurisdic¬ 
tion to dispose of their judicial work. The con¬ 
tention was overruled. It was pointed out that 
if barrister Judge or a civilian Judge happens 
to die suddenly there is bound to be a vaoanoy 
and the Government would naturally take 
some time to make a suitable appointment. If 
in the interval the High Court were to be with- 
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out any jurisdiction, some provision in the 
Government of India Act to that effeot must 
have existed. If it does not exist it cannot be 
read into the Aot. The ratio decidendi in all 
these oases is the same and we are in respectful 
agreement with the view taken in these cases. 
The result is that the vacancy in the office of 
the Chi*f Justice or in the office of a Judge 
necessary for the Court does not affect the 
constitution or the jurisdiction of the Court. 
The High Court retains its jurisdiction and its 
function can be carried even in the absence of a 
Chief Justice or other Judge or Judges necessary 
for the Court, In the absence of a Chief Justice it 
will not be possible for any one to perform his 
functions but the other Judges of the Court could 
continue their work and the High Court could 
function as such. Similarly a Chief Justice could 
perform his duties and also discharge his func¬ 
tion as a single Judge in the absence of other 
Judges. The objection has got no force and is 
repelled. 

[6] The second objection raised is that under 
R. 16 of chap v relating to general rules of pro. 
cedure (the Rules of the High Court of Judi¬ 
cature at Fort William in Bengal), an application 
of revision must be presented direct to a Divi¬ 
sion Bench. In this case, the petition was pre¬ 
sented to the Chief Justice alone and he issued 
the rule. The contention is that the presentation 
was invalid and the learned Chief Justice was 
not competent to issue the rule sitting singly. It 
is correct that the petition should have been pre¬ 
sented to a Division Bench. But at the time the 
petition was put in there was only one Judge of 
this Court functioning. No Division Bench could 
have been constituted. The petition in those 
ciroumsfcances could have been received only by 
the offioe for formal presentation before a Divi- 
sion Bench later. That procedure would have 
avoided technical objection. The presentation 
of the petition to a single Judge and the issue 
of a rule by him, however, cannot be fatal to 
the petition. It is now before a Division Benoh. 
It can be taken as formally presented now and 
the issue of a further rule can be dispensed with 
as the parties are before the Court and the re- 
oord of the case is also available. There is thus 
no difficulty in the disposal of the petition. The 
learned counsel has pointed out that the peti¬ 
tion, if taken as presented now will be barred 
by time. There is no period of limitation pro¬ 
vided for petitions of revision and if there had 
been any, this oould be a very fit case for the 
oondonation of delay as the petitioner is not 
guilty of any laches or negligence. The petition 
was actually put in at a time when no objection 
ra the score of limitation could have been taken. 
The objection ie overruled. 


[7] The facts bearing on the contentions 
raised in the petition may now be briefly 
stated. 

[8] Plaintiffs (opposite parties 1-4) instituted 
a suit for recovery of Rs. 70,000 by the sale of 
the mortgaged property against the representa¬ 
tives of the mortgagors and other persons 
interested in the equity of redemption on 2 nd 
January 1941. It took about six months to get 
written statement from the defendants. On 14th 
November 1941, an interim order staying further 
proceedings, in the suit was issued by the Cal¬ 
cutta High Court. This was vacated on 19th 
June 1942. In pursuance of another order by 
the High Court, a commission for the examina¬ 
tion of a woman was issued. It was received 
back unexecuted on 14th December 1942. On 
18th December 1942, the suit was fixed for per¬ 
emptory bearing od 9th January 1943. The order 
was communicated to the counsel for the plain¬ 
tiffs on 2lst December 1942. Tho plaintiffs 
got the information about the order on 2'Jth 
December 1942. They had already left for 
their native place in the district of Arab in 
Bihar in November 1942. For reasons given in 
their application for adjournment of the cise 
presented on 9th January, they applied for 
adjournment through their counsel. The adjourn¬ 
ment was refused. The counsel then •withdrew' 
from the case as ho bad no further instructions 
and the suit was dismissed for default on that 
date. On 8th February 1943, plaintiffs applied for 
restoration of the suit under o* 9, R. 9. They 
explained their inability to arrange for the 
prosecution of the suit on 9th January 1943, by 
etating that when the date for hearing was 
fixed, they were in Arah District in Bihar. 
Further, before getting information about the 
date of bearing, plaintiffs l and 4 had fixed the 
dates for the marriages of their sons. These 
marriages were to be celebrated on 16 th and 
19th January 1943, respectively. They could not, 
therefore, arrange to produce evidence on 9th 
January and then go back to their native 
district in Bihar in time to arrange for the 
celebration of marriages. Plaintiff 2 who was 
ill, had sent a medical certificate which was 
presented to the Court when the request for the 
adjournment of the case was made on plaintiffs’ 
behalf. Plaintiff 3 was said to be a chronic 
invalid. 

[9] On 29th March 1913, Mr. I. Rasul, who 
had dismissed the 6uit for default, ordered its 
restoration. He was inclined to the view that 
no sufficient cause prevented the plaintiffs from 
appearing in Court on 9th January, but in view 
of the statement of defendant l, in para. 8 of 
the written statement and for tho ends of 
justice, he agreed to set aside the order of dis- 
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missal of the suit and directed it to be restored 
to the file. 

[ 10 ] Defendant 1 challenged the correctness 
of the order by a revision petition in the High 
Court at Fort William. The case came before a 
Division Bench of the High Court. The learned 
Judges held that the order of restoration was 
passed 

‘'under a vague mixture of reasona, partly for reasons 
which are for consideration under 0 9, R. 9 of the 
Code, and partly for reasons which would justify action 
under S. 151, and the parties have been put into some 
difficulties.” 

In these circumstances they held that instead 
of their diposing of the case on the merits, it 
was more suitable that the case should go back 
for a proper order to be passed by the Court 
below. The learned Judges laid down that the 
Court could not restore the case under its 
inherent powors under 9. 161 of the Code, if it 
found that there was no sufficient cause for 
restoration within the meaning of o. 9, R. 9. 
The case was, therefore, remanded to the lower 
Court for disposal of the application under 0. 9 
R. 9 on the evidence already on the record. The 
Court was further directed to come to a clear 
finding one way or the other whether it consi- 
dered or did not consider that there was suffi. 
cient cause for non-appearance on 9th January 
and to restore the case or reject the application 
accordingly. 

[11] On remand, the caso again came before 
Mr. I. Rasul. He rejected the petition under 
O. 9, R. 9 holding that sufficient cause was not 
shown for non-appearance of the plaintiffs on 
9th January. Plaintiffs preferred an appeal 
againt this order to the High Court. It was 
held in appeal that the learned Judge had not 
heard the parties or their pleader before dis. 
posing of tho case after remand. The order 
rejecting the application was set aside. The 
learned Judge was directed to dispose of the 
application under o. 9, R. 9 according to law 
and in the light of observations made in previous 
order of remand. He was also directed to hear 
the pleader of the parties or parties themselves 
before disposing of finally the application for 
restoration of the suit. 

[ 12 ] When this case was received back, Mr. 
Rasul bad been transferred and the petition 
was disposed of by Mr. D. N. Hazarika, Spl. 
Sub-Judge, his successor in office. He felt 
satisfied that there was sufficient cause for the 
non-appearance of the plaintiffs on the date of 
hearing and setting aside the dismissal of the 
suit ordered its restoration on 13th March 1948. 
The plaintiff petitioners were directed to pay 
Rs. 60 to the opposite party as costs within a 
month from the date of the order. 


A. I. R. 

[13] Defendant l had again come up on revi¬ 
sion to this Court against this order. 

[ 14 ] The first contention raised by the learned 
•counsel for the petitioner is that Mr. D. N. 
Hazarika bad no jurisdiction to hear and dispose 
of the petition. He contended that the case had 
been remanded for disposal by Mr. Rasul, who 
had dismissed the suit for default and had later 
restored it. His order being vague it bad to be 
set aside. It is urged that considering the 
reasons on which the order of Mr. Rasul dated 
29th March 1943 was set aside the intention of 
the High Court was that Mr. Rasul alone 
should dispose of the petition by a proper order. 
We have been taken through the whole of the 
order and its substance has been reproduced 
above. The main reason why this order was set 
aside was that it was not clear whether in the 
view of the Judge sufficient cause had been 
shown for non-appearance on 9th January 1943 
or not. There were observations in the order of 
the learned Sub-Judge which indicated that he 
was making use of his inherent jurisdiction 
under 8. 151. Since the order was not clear, 
the case was remanded. But in the last paragraph 
of the order, which embodies the directions of 
the Court, it was said that the case is remanded 
to the ‘lower Court’ for disposal of the appli- 
cation on the merits and on the evidence 
already on record. We are not prepared to read 
in this order any direction that the case was 
to be disposed of by Mr. Rasul and not by his 
successor. 

[ 16 ] The second order of remand merely 
directs that parties must be heard before the 
disposal of the case. In all other respects, the 
previous order of remand was allowed to remain 
in tact and was to be followed. In these circum¬ 
stances, the contention has got no force. 

[161 The learned counsel has relied on two 
authorities viz.. Bhoyro Lai v. Mokoond. Lai, 
2 Suther 275 and Bhyrub v. Khettur Mohun, 
6 Suther 124, in support of his contention. These 
cases have no application to the facts of the 
case before us. In both these cases, the remand 
orders directed the Judges of the Court below 
to-give their reasons for their decisions which 
they had omitted to state. There was to be no 
rehearing of the matter. In the present case, the 
direction in the order of remand was that the 
application be disposed of according to law after 
hearing the parties. These authorities, therefore, 
do not assist the petitioner in any way. 

[17] The second contention raised is that the 
order of the special Sub-Judge is without juris¬ 
diction in asmuch as all defendants were not 
properly served. It is admitted that the peti¬ 
tioner was served, appeared, and was heard. 
But, it is contended that service in the case of 
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•defendants 9-12 had not been duly effected and 
therefore the Court could not dispose of the 
petition in their absence It appears that after 
the last order of remand, substituted service was 
•effected on these defendants The process-server’s 
report was verified by an affidavit. This is not 
denied. The learned counsel points out that after 
the verification of the report by the process 
server, the Court should have declared that the 
summons had been duly served under o 6, R. 19, 
The failure on the part of the Court to record 
an order declaring that service had been duly 
effected deprived it of all jurisdiction to dispo-e 
of the petition. He has not cited any authority 
in Bupport of this proposition. It is a question 
whether declaration of due service under R. 19 
must be in express terms. There is a conflict of 
authority on the point. But even if it is assumed 
for purpose of argument that an express decla¬ 
ration of due service is necessary, the omission 
to declare due service under the rule would be 
an irregularity on the basis of which the party 
adversely affected by the omission may ask for 
an opportunity to be heard. It would not affect 
. the jurisdiction of the Court as regards parties 
that are present before the Court. The learned 
•counsel for the petitioner could not cite any 
authority in support of the proposition that the 
order of the Court below would be wholly without 
jurisdiction merely because there was no decla¬ 


ration of due service in respect of some defen¬ 
dants who are not challenging the order and 
against whom the order has already become 
final It is worthy of note that defendants, on 
whom substituted aervice was effected, inoluded 
a representative of a mortgagor and some mort¬ 
gagees. They did not contest the petition for 
restoration of the suit at any stage. They have 
been served on this petition and have not ap¬ 
peared. It is clear that they are not feeling 
aggrieved by the order. The petitioner caunot 
take advantage of the irregularity, if any. as it 
is not possible to hold that the order oi the 
Court below was without jurisdiction as contend¬ 
ed by bis learned counsel even as regards parties 
who were present and were heard. 

[ 18 ] We are not convinced that the declara- 
r! 0n °Jfiae servioe in express term3 is imppra- 
n ftr ® to the view taken by Oudh 

Chief Court, Bar char an v. Md. Azizullah, 

T U B ‘ , lflBa -Oadh 826: (141 1, o. 769) and the 

Ibabore High Court, Tehal Singh v. Chamchal 

|? , «0" 1 A J »• <«) 1984 Lah. 985. The declara¬ 
tion may be implied in the proceedings Where 
uon a declaration exists though by necessary 
implication, there would be no irregularity in 
me aervioe and proceedings in the Court below 

2X "*** °P° n Objection. Now if Court 
not bees satisfied that the servioe on defen¬ 



dants 9 to 12 had been effected duly it would 
have ordered fresh service. This was not done. 
The implication, therefore, is obvious and de¬ 
prives the objection of all its force. 

[19] The last contention is that sufficient 
cause for non-appearance was not made out and 
the order of the Special Sub-Judge was not sus¬ 
tainable as it took judicial notice of certain facts 
against the provisions contained in the Evidence 
Act and also relied on a medical certificate 
which had not been proved according to law. It 
is correct that the Court should not have taken 
judicial notice of the fact that railway travel at 
the time (January, 43) was uncertain. This was 
a matter for proof. Similarly, the unproved 
medical certificate could not be considered as 
evidence. But even if the medical certificate is 
not taken into consideration and the un¬ 
certainties of railway travel in January 1943 
are not presumed, the order is not liable to 
interference. The learned Judge came to a de¬ 
finite conclusion that one of the plaintiffs was a 
chronic invalid. Another was ill. There was 
oral evidence about his illness, which the learned 
Judge did not reject. The other two plain¬ 
tiffs according to evidence, had left Assam 
before the middle of November 1942. They learned 
about the hearing on 29th December. They had 
already made arrangements for celebrating the 
marriages of tbeir sons on 16th and 19th January 
1943. In these circumstances, in his view, it was 
extremely difficult for them to attend the Court 
on 19th January and then go back to their 
native district and make arrangements for two 
marriages. Wo think he was right in taking this 
view of the matter. The case bad been proceed¬ 
ing at a very slow pace. When leaving the 
jurisdiction of the Court plaintiffs had no idea 
that the case will be fixed for a peremptory 
bearing so early. In view of the circumstances 
in which they found themselves, their request 
for adjournment was reasonable. Plaintiffs took 
some risk in applying for adjournment, without 
making arrangements for the prosecution of 
the case in the hope that they will get it. But 
for this, a suit in which such a huge sum is 
being claimed need not have been dismissed. 
They could have been ordered to j ay costs. As 
held by the Subordinate Judge, there is no basis 
for the view that plaintiffs were absent wilfully 
or witbout any reasonable cause. It is possible 
to arrive at this finding without taking judicial 
notice of the conditions of railway travel at the 
time and witbout taking into consideration the 
medical certificate objected to by the learned 
counsel. 

[ 20 ] We have, thus, no basis for interference 
with the finding of the Court below that suffi¬ 
cient cause tor non-appearance has been made 
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out. The order advances substantial justice and 
gives the parties a chance to have their disputes 
settled on the merits. We, therefore, decline to 
interfere. The petition is dismissed with costs. 

Thadani Ag- C. J. — I agree. 

v.b.b. Petition dismissed. 

A. I. R. (37) 1950 Assam 12 [C. N. 4.] 

Thadani Ag. C. J. and Ram Labhaya J. 

Joygovinda Prosad Shah — Appellant v. 
Divarika Prosod Shah and others — Respon¬ 
dents. 

First Appeal No. 259 of 194G, Decided on 16th May 
1949, from decree of Add). Sub-Judge, A. V. D., D/- 
22nd April 194G. 

Civil P. C. (1908), O. 34, R. 1— Mortgage suit by 
manager of joint Hindu family — Other members 
are not necessary parties. 

A mortgage suit brought by a manager of a joint 
Hindu family without impleading the other members 
of the family doeB not fail on account of non-joinder : 
Case lata referred. [Para 13] 

Annotation ; (’44-Com ) Civil P. C., O. 34 R. 1 N. 12. 

J. C. Sen — for Appellant. 

B. C. Barua, and B. K. Quyta — 

for Respondents 2, and 12, respectively. 

Judgment.—This is a first appeal from the 
judgment and decree of the learned Additional 
Subordinate Judge, A. V. D., dated 22 nd April 
1946, by which he dismissed the plaintiff’s suit 
with no order as to costs. 

[2] The suit instituted by the plaintiff, Joy- 
gobinda Prasad Shah, against Dwarikaprosad 
Shah and 11 others, upon a registered mortgage- 
bond executed by the father of defendant 1 on 
80th September 1929, whereby he mortgaged 
certain lands and houses in favour of the plain¬ 
tiff as security for a loan of R3. 8244-3-0 with 
interest at the rate of 10 per cent, per annum. 
Duricg the subsistence of the mortgage, he 
transferred some of the mortgaged properties 
to defendants 2 to 12 . Defendants 3 and 4 were 
in possession of some of the mortgaged houses 
built upon land belonging to the Railway, and 
defendants 6 to 12 were in possession of some 
of the remaining mortgaged property. In the 
mortgage bond, the property mortgaged was 
described by their dag and patta numbers in use 
before the last Re.settlement. At the last Re¬ 
settlement, the old numbers and pattas were 
given new numbers as shown in the schedule 
attached to the plaint. The area comprised in 
the new numbers and pattas. is also mentioned 
in the schedule. The plaintiff sought a decree 
for the sale of the mortgaged property for a sum 
of Rs. 6000 including interest then due and costs 
of the suit, with future interest from the date of 
the suit till payment. 

[3] Defendants 1, 6, 8 and 9 did not appear and 
contest the suit. Defendants 2 , 3, 4, 6, 7,10, 11 


and 12 denied the plaintiff’s claim and alleged 
that the bond in suit was insufficiently stamped 
and was ineffective as a mortgage bond for 
want of proper registration. They further alleged 
that the mortgagor, the deceased Ramkhelaun 
Shah, was not the Jcarta of the joint family and 
that the debt in question was not incurred for 
the family necessity, nor was it for its benefit. 
They claimed to be bona fide purchasers of the 
land for value and without notice of the encum¬ 
brance, and also pleaded that the suit was 
time barred and not maintainable in the absence 
of the joinder of the coparceners of the joint 
family of the plaintiff. 

[4] Upon the pleadings, the trial Court framed 
the following issues : 

"1. Ib the suit by the plaintifl alone maintainable ? 

2. la the suit time barred ? 

3. Is the mortgage bond invalid for improper regis¬ 
tration and insufficiency of stamp ? 

4. Was the mortgage debt incurred for the use and 
benefit of the joint family or for any legal necessity of 
the family ? 

5. Who was the Karta of the family of Ramkhelaun 
Dwarikaprosad at the time of the mortgage in question ? 

6. Whether Ramkhelaun borrowed the sum of 
Rs. 8244-3-0 from the plaintifl and executed the mort¬ 
gage bond on 30lh September 1929 ? 

7. Whether the lands and the houses mentioned in 
the Schedule were mortgaged ? 

8. Whether the defendants were bona fide purchasers 
for value and without notice of the mortgage? And 
whether the plaintifl ia entitled to a decree for sale of 
the lands and the houses purchased by the defendants? 

9. Whether the mortgaged lands have been properly 
or rather adequately described ? 

10. What relief, if any, is the plaintifl entitled to ? 

[5] On all the issues, except issue 1, the find¬ 
ings of the trial Court were in favour of the 
plaintiff. On Issue l, the trial Court dismissed 
the plaintiff’s suit holding that the plaintiff alone 
was not entitled to sue. 

[6] Mr. Sen for the appellant has contended 
that the plaintiff-appellant’s suit was not liable 
to be dismissed for the reasons stated by the 
trial Court; assuming that the plaintiff’s sons 
are members of the joint family of which the 
plaintiff is the karta, the trial Court should 
have given an opportunity to the plaintiff to 
join his sons as parties to the suit. We think 
the contention is well founded. This was a suit 
by a mortgagee under the provisions of O. 34, 
Civil P. C., for the sale of the mortgaged pro¬ 
perty. The mortgage bond was executed in 
favour of the plaintiff alone and he alone, there¬ 
fore, was entitled to bring a suit for the sale of 
the mortgaged property. It appears from the 
evidence of the plaintiff that the father of defen¬ 
dant 1 was a member of a Mitakshara Hindu 
joint family and was the karta of his family; 
the family business consisted of liquor shops at 
Guijan and Ledo and a sundry shop at Guijan; 
the father of defendant 1 had dealings with the 
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plaintiff and, as a result of the dealings between 
them, the father of defendant 1 became indebted 
■to the plaintiff in the sum of Rs. 8244-3-0. It was 
in respect of this indebtedness that the father of 
defendant 1 executed the mortgage bond. It is 
true that this debt of rs. 8000 odd was due to 
the firm of Rajkumar Shah Joygovinda Shah, 
of whioh the plaintiff was a partner. After the 
dissolution of the partnership, however, the 
father of defendant 1 acknowledged his liability 
in respect of the debt to the plaintiff and exe¬ 
cuted the mortgage bond in his favour. 

[7] We think the view taken by the trial 
Court that the sons of the plaintiff were neces¬ 
sary parties to the suit, cannot be sustained in 
view of the observations of their Lordships of 
the Privy Council in Kishan Prasad v. Har 
Narain Singh , 33 ALL. 272 : (9 r. c. 739). The 
head-note to the decision, which is in confor¬ 
mity with their Lordships’ judgment, reads as 
follows: 

‘‘Where a joint family business has to be carried on 
in the interests of the joint family as a whole, the 
managing members may properly be entrusted with the 
power of making contracts, giving receipts, and com¬ 
promising or discharging claims ordinarily incidental 
to the business; and where they are so entrusted and 
empowered, they are entitled as the sole managers of 
the family business, to make in their own names con¬ 
tracts in the course of that business, and to maintain 
suits brought to enforce those contracts without joiniog 
In the euit with them either ns plaintiffs or defendants 
the other members of the family." 

[8] There is no doubt from the facts of this 
case that after the dissolution of the plaintiff’s 
partnership with the firm of Rajkumar Shah, 
the plaintiff was carrying on a joint family 
business in the interests of the joint family as a 
whole and was competent to obtain a mortgage 
bond from the father of defendant 1 as security 
for the debt acknowledged by him as beiDg duo 
to the plaintiff alone. 

[9] In a later decision of their Lordships of 
the Privy Council in Sheo Shankar Ram v. 
Mt. Jaddo Kunwar , 36 all. 383: (a. I. r. (i) 
1914 P. o. 186), their Lordships of the Privy 
Council affirmed the decision of the Allahabad 
High Court observing 

that the plaintiffs who sued to redeem a mortgage 
after foreclosure on the plea that they bad not been 
parties to the mortgage suit, were properly and effecti- 
vely represented in the suit by the managing members 
oi the Hindu joint family, of which the plaintiffs were 
also members, and that in Buch a case, the Court was 
* no ^ 8 ®t wide the execution proceedings where 

substantial justice bad been done merely because every 
existing member of the family was not formally a party 
to the suit." 

Their Lordahips also observed they saw no rea. 
son to dissent from the Indian decisions which 
showed that there were occasions, including fore¬ 
closure actions, when the managers of a Hindu 
joint family so effectively represented all the 
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other members that the family as a whole was 
bound, and were of opinion that it was clear on 
the facts of this case; and on the findings of the 
Court upon them, that it was a case where that 
principle ought to be applied. There was not 
the slightest ground for suggesting that the 
managers of the joint family did not act in 
every way in the interests of the family itself 
and no question arose under S. 85, T. P. Act, 
(IV [ 4 ] of 1882), because the mortgagee had no 
notice of the plaintiff’s interests. 

[ 10 ] We cannot see how in the case before us 
the interest of the plaintiff’s eons are in any 
way affected by the plaintiff alone having brought 
the suit for sale of the mortgaged property. It 
is a question of fact in each case whether the 
karta effectively represents the other members 
of the joint family, and we can find nothing in 
the facts of this case from which it can be in¬ 
ferred that the father did not represent the sons. 
The sons have not sought to be made parties to 
the suit. 

[11] In L ingang ow da DodBasangowda v. 
Basangotvda Bistangowda, A.I.R. (14) 1927 Bom. 
56: (51 Bom. 4J0), their Lordships observed: 

“In the caB6 of a Hindu family where all have rights, 
it is impossible to allow each member of the family to 
litigate the same point over and over again, and each 
infant to wait till he comes of age and then bring an 
action, or bring an action by his guardian before; and 
in each of these cases, therefore, the Court looks to 
Expin. 6 of S. 11, Civil P. C. f to see whether or not the 
leading member of the family has been acting either 
on behalf of minors in their interest, or if they are 
majors, with the assent of the majors/ 1 

Aswehave observed, the plaintiff’s sons, if they 
have any interest in the mortgage security, are 
properly represented by their father, the plain¬ 
tiff. 

[12] The decision of the Patna High Court in 
Sit Lai Mahton v. Jaboo Mahton, 3 rat. 81 : 
(A.I.R. (ll) 1924 Pat. 458) is directly in point. 

In that case, it was held: 

‘‘ Where a mortgage bond is executed in favour of two 
members of a joint Hindu family to secure money ad¬ 
vanced from joint family funds, the mortgagees named 
in the bond are entitled to sue to enforce the bjnd 
without joining the other members of the family as 
parties.” 

Dawson Miller C. J. in delivering the judgment 
of the Division Bench, observed : 

"The mortgagors entered into the transaction with 
the mortgagees in the name of tho latter alone, treat¬ 
ing them as the other contracting party. If, at the due 
date, the mortgagors bad tendered the principal sum 
advanced together with any interest remaining due to 
the plaiDtifls as mortgagees, it is conceded that the 
latter could have given a valid acquittance binding 
upon the other members of the family who were interested 
in the mortgage. It must be presumed that in entering 
into the transaction, they were authorized to do so on 
behalf of all the members of the family, and if they 
oould grant a valid discharge to the mortgagors CD 
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payment of the principal sum, I can see no reason 
why they should not be presumed to have implied au¬ 
thority to enforce payment by a suit. The question ap¬ 
pears to mo to bo one of authority and, if they were 
authorised to enter into the transaction on behalf of 
the family, I think it roust be taken that they were 
equally authorised to institute a suit to enforce it.” 

[13] The Patna, Allahabad and Madras High 
.Courts have taken the view that a mortgage 
[suit brought by or againet the manager of a 
I joint Hindu family without impleading the 
Jother members of tho family, does not fail on 
account of non-joinder. The Calcutta High Court, 
however, dissents from this view, but we think 
that, in view of the pronouncements of their 
Lordships of the Privy Council in the cases to 
which we have referred, the view of tho Patna, 
Allahabad and Madras High Courts appears to 
be tho better view. 

C14] Mr. Barua for respondent 2 did not sup¬ 
port the judgment and decree of the trial Court 
for the reasons stated by it, but urged another 
ground for the first time before us, namely, 
that as the partners of the dissolved firm of 
Rajkumar Shah Joygovind Shah have not been 
made parties to the suit, the suit was liable to 
be dismissed. We think there is no substance 
in this ground. It was the plaintiff’s case that 
the debt due to the firm of Rajkumar Shah, of 
which he was a partner, was acknowledged 
by the father of defendant 1 as being due to 
him alone upon the dissolution of that firm. 
This was a question of fact which should have 
been agitated in the trial Court. In J eed we 
find that the plaintiff was not even questioned 
on this point. It wa3 nest contended that res¬ 
pondent 2 being in possession of the mortgaged 
houses which stood on the land belonging to the 
Railway and which the mortgagor had no right 
to mortgage, the houses should be regarded in 
law as chattels, and a suit for the sale of chat, 
tels was time-barred at the date of institution of 
the suit. Again, this point was not raised before 
the trial Court, and no authority has been cited 
to us in support of it. 

[15] It was lastly contended by Mr. Barua 
that the provisions of the Assam Money-len¬ 
ders Act apply to the transaction in suit and 
that the decree-holder was in no case entitled 
to a decree for an amount exceeding twice the 
principal amount due. As we propose to set 
aside the judgment and deoree of the trial Court 
on the issue of the maintainability of the suit 
and remand the appeal to the trial Court to en¬ 
able it to pass the usual preliminary mortgage 
decree after notice to the advocate of the par¬ 
ties it will be open tD Mr. Barua to raise this 
point before the trial Court and obtain a deci¬ 
sion thereon, before the preliminary decree is 
passed. 


[16] Mr. Gupta for the respondent 12 raised 
only two points before us. Firstly, that res¬ 
pondent 12 was a bona fide purchaser for value 
without notice of the encumbrance, and secondly, 
that no mortgage decree could be passed in this 
suit because the properties mentioned in the 
schedule are not proved to be identical with the 
properties mentioned in the mortgage deed. 

[17] As to the first contention, there is a find¬ 
ing of fact of the trial Court that respondent 12 
had knowledge of the enoumbrance. The learned 
Judge's finding is based upon the evidence of 
one Lakshmicband Agarwalla, a witness exa- 
mined on behalf of defendants 6 and 7, from' 
whom respondent 12 purchased some of the 
mortgaged properties. It is clear from the evi¬ 
dence of Lakshmichand that he and the mort¬ 
gagor went to Babu Prafulla Chandra Bagchi, 
an advocate, and one Rajani Chakravarty, a- 
petition writer and sought the advice of tho 
advocate in the matter of the sale of the pro¬ 
perty in suit. The advocate asked the witness to 
enquire from the Registration Office if there 
was any encumbrance, but the witness did not 
go to the Registration Office, nor did he make 
any enquiry to satisfy himself in this behalf. 
We think the trial Court was right in saying 
that the case of respondent 12 is no better than 
the case of defencants 6 and 7 who like other 
respondents except 2 and 12 have not contested 
tho appeal. 

[18] As to the identity of the mortgaged pro¬ 
perty with the property as mentioned in the 
schedule, we do not think there is any difficulty in 
passing a preliminary mortgage decree involving 
property mentioned in the mortgage bond; nor 
do we think there is any difficulty in passing a 
preliminary mortgage deoree merely because the 
mortgaged property consists of a half undivided 
share of the property mentioned in the mortgage 
deed and that out of the half undivided share 
some portion of it has been sold to respondent 
12 , as is contended by his advocate. If and 
when tho property is sold after the usual preli¬ 
minary mortgage decree is passed, the sale will 
doubtless be limited to the half undivided share 
of the mortgaged property, and the auction- 
purchaser will get joint possession with the 
transferees of the mortgagor or those claiming 
under him. The question of the transferees of 
the mortgagor or those olaiming under him 
retaining what has been given to them under the 
pattas issued to them by the Revenue authori. 
ties, will properly arise in a suit for partition, 
which may hereafter ' be instituted by the 
auction.purchaser. The question of equities in 
favour of the transferees arising out of the grant 
of pattas to them by the Revenue authorities 
will be a matter for decision in a partition suit. 
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[19] In the view we have taken, the judg- 
ment and decree of the trial Court is set aside 
and the appeal is remanded to the trial Court 
to pass a usual preliminary mortgage decree 

vT r nofcicG t0 respondents 2 and 12. As we have 
observed, the learned advocate for respondent 12 
who has raised the question of the applicability 
of the Assam Money-lenders Act before us, 
will be at liberty to agitate this point before 
the trial Court, before it passes a preliminary 
mortgage decree. The dispute as to the identity 
of the property will be decided by the trial Court 
if and when the mortgaged property is put to 
sale. 

[ 20 ] The result is that the appeal is allowed 
with costs. 


V.B.B. 


Appeal allowed . 
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Ram Labhay^ J. 

Jajneswar Nath — Appellant v. Jarma 
Singh and another — Respondents. 

Second Appeal No. 51A of 1948. Decided on 23rd 
August 1949. 

Assam (Temporarily Settled Districts) Tenancy 

Act (III [3] of 1935) S. 33, Proviso — ‘Requires’_ 

Meaning of — Emphasis is really on bona fide 
demand for building homestead or for cultivation 
—Defendant’s inconvenience is no ground for re¬ 
fusing relief to plaintiff. 

According to the proviso to S. 33, all that the 
plaintiff is required to do ia that be should satisfy 
the Court that he requires the land for bis homestead 
or for cultivation in the manners stated in the proviso. 
The word ‘ requires” in the proviso is not used as 
synonymous_ with ‘'needs”. The emphasis ia really 
on a bona fide demand for building a homestead or 
for cultivation. What a plaintiff has to satisfy the 
Court about is that he is honestly wanting the land 
for hie own uee a9 required by the proviso. The 
idea Is not to permit the eviction of a tenant In order 
to bring in another tenant or to enhance the rent, 
lhere ie no limit placed on bis requirements. A plain- 
tin may have land In poaBegaion aDd he may be want¬ 
ing more land. He is to satisfy the Court that he 
wants ft for his own cultivation. If he can satisfy the 
Court on that point, he could have as much land for 
hie own cultivation as he can manager Bimilar consi¬ 
deration will govern where ejectment is prayed for in 
order to build a homestead though so far as residential 
accommodation is concerned, the question may besome- 
2X1 ® n » different footing so far as proof goes. In 

hntwfinfl “*J 8,y the Court ,hat he «qufreB the land for 
buhding a homestead, a plaintiff may have to bring out 

««n«°?“‘ U . DCe8 Which 8° to indicate that he has 
do Pll/nflfl 8 the “ anncr tbat he Proposes to 
I nwiLll fl | H y « h6 ! e hia own reaaon * f or preferring 
iXh 1 £ !# nd W> bome8 te ad - The choice lies 
land « a i ‘ ! & bo “ es,ead f> needed, his selection of 

i wh ' 0 , h Bhould re8t with him - u p la!n * 
i-jij ", DR ,or ‘JBOtmeot bona fide, the fact that it 

06 ,he defendent can be no 
«a*on for refusing the relief to the plaintiff. [Para 4] 

'f >i 8hatteeharje »—for Appellant. 

I ■ 8. R. Gho if# and P. Chaudhury—tox Beepondents. 
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Judgment. —■ This appeal arises out of au 
ejectment suit which was dismissed by the trial 
Court. The order was alfirmed in appeal. Plain, 
tiff bas appealed to this Court. 

[ 2 ] The only live issue which requires deter¬ 
mination at this stage of the case is whether the 
defendant is liable to ejectment. The trial Court 
found that the defendant had been in possession 
of the property for about 27 years before suit. 
Plaintiff could eject him only if he could satisfy 
the Court that he required the land for building 
his homestead or for cultivation by himself or 
by members of his family or by hired servants or 
labourers according to the proviso to a. 33 of the 
(Temporarily.Settled Districts) Tenancy Act. 
The learned Judge inspected the present home¬ 
stead of the plaintiff and found that plaintiff 
had lauds on the East and West of it. He had 
two other vacant homesteads also. On his own 
showing he had about 8 to io kears of land 
though, according to P. w. 3, the area owned by 
him would measure about 20 kears of land. On 
these facts, the learned Judge held that he was 
not satisfied that plaintiff requires the land for 
his homestead. He further found that plaintiff 
was living in his present homestead with three 
other co-sharers and might be finding it incon¬ 
venient, but more inconvenience and hardship 
would be caused to defendant 1 if he was evicted 
from the disputed land. In consequence, the 
finding arrived at was that defendant l was not 
liable to ejectment. The learned Subordinate 
Judge in appeal could not find any reason to 
differ from tbs view taken by the trial Court on 
the basis of evidence and local inspection. 

[3] It appears to me tbat the proviso to 8. 33 

hasbeen completely misunderstood by the Courts 

below. The learned Munsif went to see the 
existing homestead of the plaintiff and observed 
that besides tho homestead occupied by him, he 
had other homesteads. He bad also other land 
and though thore were co-sharers occupying the 
homesteads on the land where his homestead is 
now situate, inconvenience that may result from 
it would be much less than that caused to defen. 
dant by his eviction. Tho point obviously has 
been decided more on a balance of convenience. 
The possible inconvenience or hardship to the 
defendant seems to have influenced the decision 
to a considerable extent. The local inquiry ap¬ 
pears to have been confined to the plaintiff’s 
needs for residential accommodation. The 
allegation of the plaintiff that he required the 
land for cultivation entirely escaped the utten- 
tion of the Courts below. 

[4] According to the proviso to 8. 33, all that 
the plaintiff is required to do is that he should 
satisfy the Court that he requires the land for 
his homestead or for cultivation in the manners 
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stated in the proviso. The plaintiff did state in 
his plaint and also in his deposition in Court 
that he wanted it for both the purposes. The 
words “requires the land” which occur in the 
proviso have been the subject-matter of inter¬ 
pretation in several decisions of this Court, and 
it has been held that the word “requires” is not 
used as synonymous with "needs.” The emphasis 
is really on a bona fide demand for building a 
homestead or for cultivation. What a plaintiff 
has to satisfy the Court about is that he is 
honestly wanting the land for his own use as 
required by the proviso. The idea is not to per- 
mit the eviction of a tenant in order to bring in 
another tenant or to enhance the rent. This 
ulterior purpose is to be excluded. His own 
right to eject a tenant, who has not acquired 
occupancy rights, is curtailed only to this extent 
that he may not eject a tenant who has been in 
possession for more than 10 years unless the 
purpose of ejectment is the building of a home- 
stead for himself or for cultivation by himself 
as described in the section. The emphasis is, 
therefore, on his bona fides. There is no limit 
placed on his requirements. A plaintiff may 
have land in possession and he may he wanting 
more land. He is to satisfy the Court that he 
wants it for his own cultivation. If he can 
satisfy the Court on that point, he could have 
as much land for his own cultivation as he can 
manage. Similar consideration will govern 
where ejectment is prayed for in order to build a 
homestead though so far as residential accommo- 
dation is concerned, the question may be some¬ 
what on a different footing so far as proof goes. 
In order to satisfy the Court that he requires 
the land for building a homestead, a plaintiff 
may have to bring out the circumstances which 
go to indicate that he has reasons for acting in 
the manner that he proposes to do. A man 
already owning half a dozen residential houses 
may not require another one. On the other hand, 
if an existing house is not suitable for some 
reason, the building of another house would 
certainly be reasonable as in this case. These 
are some points which bear on the question of 
bona fides though no hard and fast rule can be 
laid on the subject. The learned Munsiff has 
been influenced in this case by the fact that 
there are two other vacant homesteads and there 
will he inconvenience to the defendant if be is 
evicted. Plaintiff may have his own reasons for 
preferring a particular land for his homestead 
and it cannot be said such reasons do not exist 
in this case. The choice lies with him. If a 
homestead is needed, his selection of land is a 
matter which should rest with him. If another 
house is not required and circumstances indicate 
that the object of the ejeotment suit is not what 


appears to be on the face of it, the position 
would be very different. But if the demand is 
bona fide and there are no adequate reasons for 
holding otherwise in the case plaintiff’s freedom 
to select the site of his own house may not be 
restricted. The consideration of defendant’s 
inconvenience is not relevant at all. If plaintiff 
is asking for ejectment bona fide, the fact that 
it will cause inconvenience to the defendant can 
be no reason for refusing the relief to the plain¬ 
tiff. In fact, in all cases where ejectment is 
ordered, inconvenience is caused. If that were 
a relevant consideration, no ejectment decree 
would be possible. The learned Subordinate 
Judge in appeal has merely agreed with the 
finding of the Court below. He has given no 
other reasons beyond those stated in the trial 
Court’s order. 

[5] Again the perusal of the judgments shows 
that the case has been examined only from the 
view point of plaintiff’s requirements for resi¬ 
dential accommodation. His case was that he 
wanted to cultivate the land also. There is no 
finding on that point. Plaintiff's bona fides might 
have been doubted if the case had been that the 
plaintiff wanted the entire 7 bighas of land for 
residential purposes. That, however, was not 
the case. He wanted the land for a homestead 
as well as for cultivation. He made a statement 
to that effect. He is suppported by one witness. 
Against that we have got the statement of the 
defendant alone; plaintiff purchased the land in 
1939. Sometime after that he instituted a suit for 
ejectment and rent. He got a decree for rent, but 
his prayer for ejeotment was not granted as a 
valid notice of ejectment had not been served on 
the defendant. This is the second suit for ejeot¬ 
ment. His plea that he purohaeed the land for his 
own cultivation cannot easily be doubted consi- 
dering his conduct subsequent to his purchase. 

(6l On the evidence on the record I see no 
reason to doubt plaintiff’s bona fides that he 
wants the land for his own purposes. The Courts 
below have approached the case from a very 
wrong point of view as shown above. They were 
influenced by a consideration of hardship that 
ejectment may cause to defendant. The finding, 
therefore, is not sustainable in law particularly 
in view pf the fact that the real basis of the 
plaintiff’s claim was not at all examined. 

[7] Mr. Ghoae has also claimed occupancy 
rights under clause (b) of s. 13 of the Act. The 
Courts below concurrently found that plaintiff 
bad been in possession for about 27 years, but 
w r as not entitled to occupancy rights as posses¬ 
sion had not covered the full period of 30 years. 
Mr. Ghose has tried to place the case under 
clausa (b) of this section. He claims that defen¬ 
dant has got his homestead on the land and 
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^herefore hia case is covered by clause (b). 
Twelve years’ continuous possession, therefore, 
was enough for confirming the oocupancy rights 
on him. It is obvious that this view of the case 
was not presented to the Court below. The fact 
that defendant had been in possession for more 
than 12 years was there in his favour and if it 
had been pointed out to the Court below, that 
the defendant was not liable to ejectment, the 
pomt would have been considered. It is clear 
that clause <b) has not been relied on at all at 
«ny previous stage of the litigation. In these 
Oiroumstanoes, this is an entirely new contention 
which I do not allow at this stage of the litiga- 
-won. 

[8] As regarde the plaintiff’s allegation that 
he wants the land for his own cultivation, I 
have already found that it is not possible on the 
evidence on the record to give a finding against 
him. The appeal, in these circumstances, must 
succeed. It is allowed and the plaintiff is granted 
a decree for ejeotmentof the defendants in terms 
of the prayer contained in the plaint. Parties 
shall bear their own costs throughout. 

D,H * Appeal allowed. 

A. I. R. (37) 1950 Assam 17 [C . N. 6.] 

Thadani Ag. C. J. and Ram Labhaya J. 

ffanwTOcm Box Agarwalla — Appellant v. 
Sibhuti Prosad Singh — Respondent. 

An^Mfl4t P r P0ftl 2240 0t m7 > Deoided °n 8th 

JuXA t A 9 v , n 0 n-2 Ud8m ^ nt and decree of AddL Sub- 
Judge, A. V. D. Dibrugarh, D/- 31st July 1947 

(a) Evidence Act (1872), S. 63 ( 2 ) _ Copy of 
^opy— When admissible stated. Py 

bee1l 0 onmn O LV 0 ^ i ^u dmi83ib,O in ovidence " “ 

°°™P ared With ^0 original or a copy of the ori¬ 
ginal taken out by means of a mechanical process. 

Annotation: (’46-Man.) Evidence Act, S. 63^5 123 

< b > T * P ’ A f, 1 (1 ««2), S. i° 5 _ Contract for sale 
!S? ant 8 agCnt and respondent- Latter 
authority "T pendIng recei P l of required 

authority from appeUant-Relationship of landlord 

and tenant held established. ora 

th^DDellSn^a 158 th A°°® p,etion of ea >e of a house by 
obtef£ tht j thQ r ea P°ndent on tbe former’s 

the rSSmJf / eqU,red auth °rity from the appellant, 
thE? th! nt agtG6d t0 pay rent t0 the appellant 
•WlSnt ftnd ra th? 9 “ C0D ? aCt ° f t0nanejr hotween the 
tor rent * respondent and the latter was liable 

Ann„,«,„ n; ,, 15 . 0om , T _ p s> 12J 

J. o Sen- for Appellant. 

K. R. Barooah _ for Respondent. 

— TbiB “ a aa0 °nd appeal from 

^nal IuT a T 6 , and of the “ AddL 

a a^ni ^; J , U t g6 * A * V * D ‘ Dibrugarh, dated 

ment^L a 7 * by ^ hloh he 086 aaide the judg- 

torLd L T°*?i. the4 tciftl °° UEt whioh bad 

eoreed the plaintiff s suit for Bs. 466-8-0 with 

proportionate costa. 
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[ 2 ] The facts material to the appeal are these: 
ihe defendant-respondent rented the houses in 
suit from tbe plaintiff-appellant from 1st Octo¬ 
ber 1942 at a monthly rent of rs. 16; at the date 
of the suit in 19 16 , there was a sum of rs. gio 
due to the appellant as rent from 1st October 
1942 to 31st July 1945. Tbo respondent denied 
that there was a relationship of landlord and 
tenant between the appellant and himself. Uig 
case was that in 1942, when the threat of Japa- 
nese invasion was extending to Assam, the 
appellant entered into negotiations with him in 
his capacity as manager of the Charali Tea 
instate, for the sale of the houses for a sum of 
Rs. 775, and Gouri Dutta Agarwalla, acting as 
agent of the appellant, received a sum of Rs. 75 
from him; Agarwalla passed a receipt for tho 
money on the appellant's behalf on 19th August 
494 2 ‘ In Pursuance of these negotiations, the 
Charali Tea Estate took possession of the land 
and the houses; the proper person, therefore, 
liable to be sued was the Charali Tea Estate! 
and not the respondent. 

[31 Upon tbe pleadings, the trial Court framed 
the following issues: 

(1) Whether the 0 uit is maintainable in the present 
form? And whether the suit ia bad for non joinder of 
Charali Tea Estate as defendant? ( 2 ) Is the claim barred 
by limitation? (3) I 3 the rate of rent unreasonable and 
excessive? (4) Whether the defendant is liable for the 
plaintiffs claim? If so, to what extent? (■}) To what 
relief, if any, is tho plaintiff entitled ? 

[4] On issue l, the trial Court held that 
having regard to Ex. 1, a letter written by tbe 
respondent to the appellant, the suit brought 
against the respondent in his personal capacity 
was maintainable and that it was not necessary 
for the appellant to implead the Charali Tea 
Estate. 

[5] On the second issue, the trial Court came 
to the conclusion that a part of tbe claim was 
time-barred, namely, the claim from 1st October 
1942 to 27th January 1943; the rest of the claim 
was within time. On issue 3, it decided that 
Rs. 15 p. m. was reasonable rent. On issue 4 , 
it held that the defendant was personally liable 
to pay the rent at tbe rate of rs. 16 p. m. In 
the result, it passed a decree for Rs. 466-8-0, with 
proportionate costs. 

[6] The lower appellate Court took the view 
that the main question to be determined in tho 
appeal was—whether there was a contract of 
sale between Gouri Dutta Agarwalla a 9 tbe 
agent of the appellant on the one hand, and the 
respondent, as the agent of the Charali Tea 
Estate, on the other, or whether the house in 
question was rented by the respondent. It took 
the view that the determination of this question 
depended on the evidence of Gouri Dutta Agar- 
walla (p. w. 1 ) and the circumstances of the 
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case, which failed to establish a relationship of 
landlord and tenant between the appellant and 
the respondent. In this view, it set aside the 
judgment and decree of the trial Court, and dis¬ 
missed the appellant’s suit with costs. 

[ 7 ] We think the lower appellate Court has 
erred in law on the facts established in this case 
that there was a contract of sale of the property 
in suit between the appellant’s agent on the one 
hand and the respondent acting as agent of the 
Charali Tea Estate. 

[8] Mr. Barooah who appeared for the respon¬ 
dent, has conceded that he does not rely upon 
B. 63A, Transfer of Property Act, and further 
conceded that there were negotiations only for 
the sale of tho property between the appellant 
through his agent, Gouri Dutt Agarwalla, and the 
Charali T. E., through its agent, the respondent; 
that until the appellant’s agent had obtained 
authority from the appellant to sell the property 
in suit, the agreement for sale could not be given 
effect to. 

[ 9 ] Wo think, Ex. 1, written by the defendant on 
23rd September 1942. establishes beyond all doubt 
that pending receipt of authority from the ap¬ 
pellant to sell the property, the property in suit 
was to remain in the possession of the respondent 
as a tenant. The translation of Ex. 1, which is 

not in dispute, is as follows : 

“Gouri Babu, 

With this letter, I am sending a specimen copy of 
amuhhlarnamah. It will do well if it is written in this 
manner; please send this to your brother by registered 
post. I have a6ked you to eend by registered post, eo 
that it may not be lost. Send it to-day ; delay is harm¬ 
ful to us. 

Another thing; tho shop house is lying vacant. The 
building materials of the house are being removed by 
others at their sweet will. There '13 want of space In our 
small Bhop house. If you will so permit, we want to 
remove our shop to your brother’s house. So long it is 
not registered, I am agreeable to pay you rent. If you 
agree, please drop a line to the bearer of this letter, 
the amount you will demand as rent. 

I hope you will please do this aot of kindness to me. 

Yours, 

Sd/Bibhuti Prosad SiDgk.” 

[ 10 ] It is the case of the appellant that he 
sent a reply to the respondent agreeing to the 
respondent’s occupation of the house in suit on 
payment of Rs. 16, P. M., as rent. At the trial, 
the appellant called upon tho respondent to pro¬ 
duce the reply to Ex. 1. The respondent failed 
to produce it, whereupon the plaintiff tendered 
a copy of the reply to Ex. 1., in evidence.. The 
copy was admitted by the trial Court in the 
absenoe of any objection as to its admissibility. 

[11] It > plain from the judgment of the trial 
Court mat it was influenced by Exs. 1 and 2 
in ooming to the conclusion that pending the 
receipt of authority to sell the property, the res¬ 
pondent was to remain in occupation as a tenant 
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of the appellant. The lower appellate Court in 
its judgment expressed the view that Ex. 2 S 
ought not to have been admitted in evidence at 
the trial. Mr. Barooah for the respondent urged 
before us that the view of the lower appellate 
Court was right, and that if Ex. 2 were omitted 
from consideration, there was nothing to prove 
relationship of landlord and tenant between the 
appellant and the respondent. 

[ 12 ] It is true that Agarwalla has stated in 
his evidence that Ex. 2 is a copy of a copy of the 
original letter written by the appellant to the 
respondent in reply to the respondent’s letter, 
Ex. l. But a copy of a copy is admissible in 
evidence if it has been compared with the ori¬ 
ginal or a copy of the original taken out by 
means of a mechanical process. No question was 
put to Agarwalla at the trial suggesting that the 
copy tendered in evidence was not a copy taken 
out by such process. Had the objection been taken 
at the trial, the plaintiff might have produced the 
copy taken out by suoh process. In the absence of 
any objection taken in this behalf at the trial, 
we do not think the lower appellate Court wbb 
right in saying that the trial Court was in error 
in admitting Ex. 2. In our view, the two docu¬ 
ments, Exs. l and 2, disclose a contract of tenancy 
whereby the respondent agreed to pay rent to 
the appellant pending the completion of the sale 
on obtaining the required authority from the 
appellant. 

[13] It was next contended by Mr. Barooah 
for the respondent that assuming that there was 
a contract of tenancy, the rent was not fixed 
and that the reasonable rent in this case is not 
Rs. 15 P. M. but Rs. 5 P. M. Apart from the fact 
that by Ex. 2 the appellant intimated to the res¬ 
pondent that the rent would be Rs. 16 a month, 
to which the respondent raised no objection, we 
think, in the ciroumstances of this case, the trial 
Court was not unreasonable in fixing rb, 16 e 
month as reasonable rent. 

[ 14 ] In this view, we set aside the judgment 
and deoree of the lower appellate Court and res- 
tore that of the trial Court, with costs throu¬ 
ghout. 

v.B.B. Appeal allowed. 


A. I. R. (37) 1950 Assam 18 [C „ N. 7. ] 

Thadani Ag. C. J. and Ram Labhaya J. 

Rahimuddin Choudhury — Appellant 
Nayan Ghand Das and another — Respon¬ 
dents. 

Secoud Appeal No. 915 of 1947, Decided on 5tb 
August 1949, from judgment aud decree of AdcU. Dial. 
Judge, Cachar, D/- 25th November 1946. 

(a) Debt laws — Assam Money-lenders (Amend¬ 
ment) Act (VI [6] of 1943), S. 9 (2) — Mortgagee 


Rahimuddin Choudhury v. Nayan Chand 



19S0 


Rahimuddin Choudhury V. Nayan Ohand (Ham Labhaya J.) Assam 13 


decree-holder purchasing property in execution of 
his mortgage decree — Suit by him for declaration 
of title and possession against prior usufructuary 
mortgagee—He can invoke S. 9 (2) and say that it 
stood extinguished. 

A mortgagee deoree-holder purchasing the mortgaged 
property in execution of hia mortgage decree is entitled 
to invoke S. 9 (2), in a suit by him against a prior usu¬ 
fructuary mortgagee of the same property, for deola- 

# a n iwft» tlUe and P° SBeas!on * and claim that by virtue 
of b. 9 (2) the prior mortgage stands extinguished. 

(b) T, P. Act (1882), S. 58 (d) and (g)—Mortgage 
with possession containing stipulation for repay¬ 
ment within specified time — It is not out and out 
usufructuary mortgage but anomalous mortgage. 

Where there is an express undertaking to pay money 
contained in a deed of mortgage, even though the mort¬ 
gage is with possession, it is not an out and out usu- 
fruotuary mortgage. It partakes of the oharacter of a 
simple mortgage also and is thus converted into an 
anomalous mortgage being a simple cum-usufruotuary 
mortgage. Where an undertaking or a promise to pay 
money or rather the personal covenant i3 found in the 
document side by side with the right of the mortgagee 
to enjoy and possess the lands on payment of land re¬ 
venue, it implies that the mortgagee has the right to 
bring the property to sale. The mortgage, in these cir- 
oumstances, canoot be treated as purely usufructuary : 
A.LR. (22) 1935 Lah. 103 ; A. I. R. (34) 1947 Lah. 40 
ft*);! All. 203; A.I.R. (16) 1929 Pat. 605; 34 Bom. 
462 and 27 Mad. .>26 (F. B.), Rel. on ; A.I.R. (27) 1940 
Cal, 436 and 24 Cal. 677, Dissent. ; 53 C. W. N. 96, 
Dxstxng. [Para 9] * 

Annotation : ('45-Com.) T. P. Act, S. 58, N. 35 and 
41. 

S. K. Ohose — for Appellant. 

M. N. Roy — for Respondents. 

Ram Labhaya J—This is an appeal from 
the judgment and deoree of the Additional Dis¬ 
trict Judge, Cachar, dated 25th November 1946 
by which he affirmed the order of the Subordi- 
nate Judge dated 6th June 1945 granting plain, 
tiff a decree declaring bis title to and granting 
bhas possession of the suit land by eviction of 
the defendants therefrom. 

t 2 ] The land in suit belonged to Atan Chouba. 
Un lith July 1926, he mortgaged it to Abantan, 
defendant 8. The mortgage consideration was 
Ra. 800 and the mortgage was for a period of 
three years. Possession was, according to the 
recitals contained in the document, handed over 
to the mortgagee, who was to continue to enjoy 
and possess the land on payment of revenue 
every year. The relevant portion of the deed of 
mortgage is reproduced below : 

ipSSSSE 

tioued- Snt f 8 i« Ur m0D6y Within tb0 P 0r,od “en- 

1b Mid I ha^ not^lV 116 nntil lhe a “Ount 

law if that Is found out. I have no objection to the 


July m i926.” 8 r68iatered ftCOOrdiD S to law. Finis 11th 

^[3] The parties described the document as an 
Ejara. lt is agreed before us that the document 
embodies a mortgage notwithstanding the fact 
that it is described as an Ejara. 

[4] On 6th May 1927, Atan Chouba exeouted 
a simple mortgage in favour of plaintiff’s father. 
The consideration for the mortgage was for 
Rs. 100 . Plaintiffs sued on the mortgage for sale 
of the property. They got a decree and purcha¬ 
sed the property in execution sale on 1st Febru¬ 
ary 1937. Their case is that they also obtained 
delivery of possession through Court on 17 th 
March 1938 and after obtaining possession they 
settled the land on tenants. Defendant 1 , who 
claimed to have purchased the rights of Abantan, 
the prior mortgagee, instituted proceedings under 
S. 145, Cr. P. C. p against them and succeeded in 
getting possession through the Criminal Court. 
Plaintiffs have sued for a declaration of title and 
khas possession of the land. 

[5] The plaintiffs have averred in their plaint 
that the mortgage in favour of defendant 3 
whose right defendant l claimed to have acquit-, 
ed, had been redeemed before their mortgage. 
It was mortgaged to them on this representa¬ 
tion. Defendant 1 , it is claimed, had then no 
subsisting right. Another ground of claim put 
forward was that the mortgage if not redeemed 
has been extinguished by operation of tbe law 
as contained in s. 9 ( 2 ), Assam Money-lenders’ 
(Amendment) Act, 1949. 

[6] Defendant 1 resisted tbe suit. The Courts 
below have come to the conclusion that defen. 
dant 1 has stepped into the shoes of the prior 
mortgagee. His mortgage was never redeemod 
as alleged in the plaint but that it stood ex¬ 
tinguished by operation of the provisions of law 
contained in s. 9 ( 2 ), Assam Money-lenders’ 
(Amendment) Act. 

t7] Defendant 1 has appealed to this Court. 
His learned oounsel urges that plaintiffs could 
not invoke the aid of S 9 ( 2 ) of the said Act in 
this suit as framed. He also contends that the 
mortgage in favour of the defendants not being 
usufructuary, s. 9 ( 2 ) had no application. 

[8] I see no force in the first contention. 
Plaintiffs had purchased the property in the 
course of the execution of their decree for sale. 
The rights of the mortgagor were thus acquired 
by the plaintiff. The sale of the property no 
doubt would be subject to tbe rights of the prior 
mortgagee if his rights were subsisting. Plain¬ 
tiffs case was that either that prior mortgage 
had been redeemed before his mortgage or it has 
been extinguished by operation of law and 
defendant 1 has, therefore, no subsisting rights. 
Now, it is not disputed that plaintiffs purchased' 
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the property in execution sale and they stepped 
into the shoes of the mortgagor. If the prior 
mortgage has been extinguished, he can claim 
possession on that basis. If on the other hand, 
the mortgage is still subsisting, he must redeem 
the prior mortgage in order to obtain possession 
of the property. Section 9 (2) lays down that a 
usufructuary mortgage the consideration for 
which does not exceed R3. 500 if made before the 
Act as in this case shall be extinguished on the 
expiry of a period of 12 years from the date of 
its execution. If tho mortgage is usufructuary, 
it would stand extinguished on 11th July 1933, 
and defendant 1 will have no right to remain 
in possession of the property. If a mortgagor 
claims possession of the property on the ground 
that the mortgage has become extinct by reason 
of the expiry of the period of time laid down 
for it in S. 9 (2), he could sue for title and pos- 
session. This suit is based on the right which 
3. 9 (2) gives to the mortgagor whom the plain- 
tiffs admittedly represents. This provision of the 
law deals with substantive rights and not with 
procedure. It lays down that a mortgage of the 
kind referred to therein would automatically 
stand discharged on the expiry of a period of 
12 years. If, therefore, S. 9 ( 2 ) applies, the mort¬ 
gagor will be entitled to sue for possession 
without payment of any money and if he also 
asks for a declaration of title, he would not be 
offending against tho letter or the spirit of the 
Act. I havo no hesitation in repelling this con¬ 
tention. 

[9] The second contention raised is that the 
mortgage on which defendant 1 relies was not 
usufructuary in nature and therefore the pro¬ 
visions contained in s. 9 ( 2 ), Assam Money 
Lenders (Amendment) Act, 1943, are not attract¬ 
ed. This contention must prevail though on 
grounds wholly different from those on which 
the learned counsel has based it. The relevant 
part of the mortgage deed has been reproduced 
above. It provided that the mortgage was for a 
period of three years and that from the date of 
the execution of the deed, the mortgagee was to 
enjoy and possess the lands on payment of 
revenue every year. The further provision is in 
the following terms— 

“I shall redeem the lands by paying your money 
within the period mentioned; until the amount is paid, 
the said lands will remain in your possession.” 

This is a clear undertaking to pay the money 
within three years. Where there is an express 
undertaking to pay money contained in a deed 
of mortgago, even though the mortgage is with 
possession, it is not an out and out a usufruc¬ 
tuary mortgage. It partakes of the character of 
a simple mortgage alao and is thus converted 
into an anomalous mortgage being a simple 


cum-usufructuary mortgage. An undertaking orj 
a promise to pay money or rather the personal 
covenant is found in this document side by 
side with the right of the mortgagee to enjoy 
and possess the lands on payment of land 
revenue. Wherever there is a personal cove¬ 
nant in a mortgage, it implies that the mort¬ 
gagee has the right to bring the property to sale. 
The mortgage, in these circumstances, cannot 
be treated as purely usufructuary. This view of 
the law finds support from Qadir Parast Khan 
v. Mehr Nur Mahomed , A. I. R. (22) 1935 Lah. 
103: (16 Lah. 612). In thi3 case, the mortgage 
deed provided that the mortgage money would be 
paid on the 1st of pob, Sambat 1981, corres¬ 
ponding to 15th December 1927 when the land 
would be redeemed. It was held that the mort. 
gage though partly usufructuary contained an 
express promise on the part of the mortgagor to 
pay the sum on a particular date and to redeem 
the land on that date. Taken as a whole the 
mortgage, therefore, was an anomalous one. 

[ 10 ] In the present case there is similarly an 
express promise to pay the money not on a 
specified date but within a specified period. This 
distinction is without a difference. The princi. 
pie of the Lahore case : (A. I. R. (22) 1936 Lah. 
103 : 16 Lah. 612) therefore, [fully applies to this 
case. It was further held in that case that 
"usually a personal oovenant to pay is held to 
have the effect of implying a right of sale.” 

[ 11 ] In Mahomed Saeed v. Eabdul Alim, 
A. I. R. (34) 1947 Lah. 40: (I. L. R. (1946) Lah. 
605), a Full Bench of the Lahore High Court 
held that the mortgage deed before them contain¬ 
ed a personal covenant. Having found this, they 
held that 

‘‘it was a settled proposition of law that if a deed of 
mortgage contains a personal covenant to pay the 
principal mortgage debt or interest by the mortgagor 
such a covenant implies the right of sale unless there 
is some speoific terms to the contrary.” 

[12] Other cases which support the Lahore 
case may now be examined. In (l) Hikmat-ullah 
Khan v. Imamali, 12 all. 203 : (1890 A. w. N. 
87), land was mortgaged for a terms of four 
years. The mortgage money was to carry in¬ 
terest. The mortgagee was put in possession of 
the property. It was further stipulated that the 
mortgagee will pay Government revenue and 
after defraying the village expense, whatever 
profit will remain will be credited towards the 
yearly interest and if there was any further 
balance it was to be credited towards princi¬ 
pal. In case of any deficiency, the mortgagor 
was to make it good from his pocket and on 
his paying the whole of the money, principal 
and interest, at the time of the expiry of the 
term, the mortgaged property was to be re¬ 
deemed. It was held that the instrument could 
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nofc be regarded as strictly falling within the defi¬ 
nition of cl. (d) of s. 68, T. P. Act 'as it was lack¬ 
ing in a stipulation in terms that the mortgagee 
is to remain in possession until payment of the 
mortgage money/. The learned Judges, in these 
circumstances deoided to apply the principal 


enunoiated in 8. 98, T. P. Act. 

[ 18 ] ( 2 ) In Chhatilal v. Bindeshwari Prasad, 
8 pat. 16: (a. 1 . R. (16) 1929 Pat. 605), a zarpesbgi 

deed executed for a term of years but whioh did 
not authorise the mortgagee to retain possession 
until repayment of the mortgage money was held 
tooontain an implied covenant on the part of the 
mortgagor to pay the money even though the 
bond did not contain an express promise to re¬ 
pay. The transaction was held not to be usufruc¬ 
tuary mortgage within the meaning of 8. 58 (d), 
T. P. Act. It was held that in suoh a case the 
mortgagee was entitled on the expiry of the term 
to sue for the mortgage money irrespective of 
whether the eeourity has been rendered insufli. 
cient or the mortgagee has lost possession of the 
mortgaged property. 

[I4j ( 3 ) A Division Bench of tbe Bombay 
High Court considered the question in Dattam- 
ohat v. Krishnabhat, 34 Bom. 462: (7 1 . c.446). 
The mortgage provided that the mortgage money 
shall be repaid within two years. The recital in 
the mortgage deed was as follows "I shall repay 
your money in two years from today.” The 
mortgage was with possession. The mortgagee 
was to cultivate the land and enjoy it in lieu 
of interest. It was held that it was not a case 
of a purely usufructuary mortgage but a case in 
whioh the mortgage money was to become 
payable by the mortgagor and therefore in the 
absence of a contract to the contrary, the mort- 
gagee had the right under S. 67, T. P. Act, to an 
order that the property be sold. 

[ 16 ] ( 4 ) The faots in K. Gurukal v. Kali - 

27 Mad. 626 <F. B.) are identical 
with the facts of this case. The relevant portion 
of.the mortgage deed was as follows: 

h ® rea * ter i on (naming a date) on paying (the 
S« Unt « ad T? ed) We 8ha11 redeem out land. If on the 
80 4 v ^ he am0UDfc be not paid and the land 

amonnt ed H ba0k ’ i? whatever J ear we may pay (the 
th2n ° n (namin « tbe date) of any year 

n you shall deliver back our lands to us.” 

the mort g a g 0 deed contained a 

| b V h 4 ?- m ° rtgftg0r t0 pfty 0n the date 

?®“ ed 6DfciUed the ^gagee to a 

a J fch A ® , moc ^ a ge money under cl. (a) of 

a A7 «! • L ftnd *° a deor0e for 9aIe UQ der 

s. 67, tbe right to oause the mortgaged property 

within^ m defftult of P^ment being implied 

7nd h i a ?f? mng of B - 68 <b). The learned 

tin« 8 o? f 0 ° Und i thG mort S a ge wa s a combina- 

in ^ l “ P - e Dflafraotuar y mortgage with- 
in the meaning of 8 . 98 . T. P. Act, ana therefore 


the mortgagee was entiled to bring the property 
to sale for recovery of his money. 

[16] A discordant note, however, Las been 
struck in a Division Bench deoision of tbe Cal¬ 
cutta High Court reported in Bhvt Nath v. 
Gopal Prosad, a. I. r. (27) 19jo cal. d36: (193 
I. C. 26). Tbe mortgage in this case was with 
possession and tbe stipulation was that the 
mortgagee should remain in possession till the 
sum advanced was paid and enjoy tbo usufruct 
in lieu of interest. The mortgage bond further 
mentioned a period after which tho mortgagor 
undertook to redeem tbe property on paymeut 
of tbe principal money. Relying on a previous 
case decided by the Court Litchmeshar Singh v. 
Dukhmochan Jha, 24 cal. 677 tbe learned Judges 
held that the provision of a term in a usufruc¬ 
tuary mortgage was contemplated by S 62 (b), 
T. P. Act. The undertaking on the part of tbe 
mortgagor to redeem the property after the 
fixed term was held not to entitle the mort- 
gagee to demand tho money after tbe expiry 
of the due date. The covenant in tho mortgage 
that the mortgagee would go on holding and 
enjoying the property even after the default 
by the mortgagor was takon as indicating that 
the mortgagee could not sue for recovery of 
the money by sale of the property. 

[17] Clause (b) of s. 62 , T. P. Act, as it stands 
covers all tbe classes of a usufructuary mort¬ 
gage as defined in S. 68 (d) which are not inclu¬ 
ded in cl. (a). It recognises that the mortgagee 
may be given possession and tbo right to pay 
himself from rents and profits or any part there¬ 
of for a term fixed in the deed of mortgage. 
Cases covered by cl. (b) are generally cases in 
which the mortgagee pays himself out of the 
property mortgaged or any part thereof. The 
arrangement contemplated by this section i 3 
conceivable without a personal covenant. Where, 
however, a document embodies in oxpress terms 
or by necessary implication a personal covenant 
or an undertaking to pay the mortgage money, 
the case would be taken out of the ambit of 
S. 68, cl. (d). The determining factor in each 
case would be the terms of the document itself. 

[18] In tbe Calcutta case there was an under¬ 
taking by tbe mortgagor to redeem the property 
on payment of the principal money after tbe 
expiry of a term. This undertaking or obligation 
created a corresponding right on the mortgagee. 

If the mortgagor was bound by the terms of the 
mortgage to pay the principal sum and redeem 
the mortgage on a given date, the breach on his 
part would give the right to the mortgagee to 
recover the money. There can be no obligation 
without a corresponding right. The learned 
Judges held that though the undertaking to 
redeem on payment of the principal money was 
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there in the mortgage, the deed did not say that 
the mortgagee will bo entitled to demand the 
money on that date. This need not be stated 
expressly. A personal covenant does imply that 
the mortgagee has the right to bring the property 
to sale on default. The condition in the docu¬ 
ment allowing the mortgagee to continue in 
possession even after the default till the amount 
is paid does not deprive the mortgagee of the 
right to demand money when the breach of the 
obligation to pay occurs. There would be no 
point in an undertaking if it is not capable of 
enforcement. It oun be enforced only if there is 
a corresponding right to sue in the mortgagee. 
The view taken in this case conflicts with the 
view taken in the cases discussed above. 

[19] The Patna case referred to above repre¬ 
sent the extreme view. It was held that where 
mortgage is redeemable after a term, there is an 
implied personal covenant. It is not necessary 
for the purposes of this case to go so far. In the 
case before us, there is a personal covenant con- 
tained in the document and the necessary impli¬ 
cation of the covenant is that it gives rise to a 
corresponding right in the mortgagee to recover 
the amount by sale of the property if it is not 
paid within the period specified. 

[ 20 ] The mortgage deed in the Full Bench 
case of the Madras High Court provided that 
the mortgage will be redeemed on a certain date 
and if it was not redeemed on that date, it could 
be redeemed on a fixed date in any subsequent 
year. In spite of this, it was held that there was 
a personal covenant contained in the deed. It is 
clear that the view taken in the Calcutta case 
is opposed to all other cases discussed above. 
We find ourselves in respeotful agreement with 
the majority view and hold that the mortgage 
in this case is not purely a usufructuary mort¬ 
gage containing as it does a personal covenant. 
It can be appropriately described only as an 
anomalous mortgage. 

[ 21 ] Mr. Ghose has relied on Towahir Ali v. 
Md. Moniruddin , 53 o. w. N. 96, in support of 
his contention. This case is obviously distinguish¬ 
able. Besides, my learned brother did not intend 
to lay down any rule of general application in 
that case. It may also be remarked that his 
observations as to the requirements of a usu¬ 
fructuary mortgage are obiter. 

[ 22 ] In view of our finding that the mortgage 
deed does not fall within the purview of s. 9 ( 2 ), 
Assam Money-lenders’ (Amendment) Act, it 
must be found that the mortgage is still alive 
and has not been extinguished by the expiry of 
a period of 12 years from the date of its execu- 
tion. The plaintiff, in these circumstances, would 
not be entitled to a decree for possession against 
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defendant 1, whose mortgage is yet alive with¬ 
out paying the mortgage money. 

[23] The mortgagor has the immediate right 
to redeem the property. Plaintiff, in these cir¬ 
cumstances, may remove the encumbrance on 
the property by paying off the mortgage money 
due to defendant 1. Without this payment, he 
cannot demand possession of the property as 
against defendant 1 . The decree in plaintiffs’ 
favour therefore must be modified accordingly. 

[24] We, therefore, order that on deposit of 
Rs. 300 due to defendant 1 on his mortgage in 
Court, plaintiff will become the owner of the 
property and will be entitled to possession. The 
appeal has succeeded 'partially. In view of the 
somewhat complicated nature of questions invol¬ 
ved in the case, it is ordered that parties shall 
bear their own costs throughout. 

Thadani Ag. C. J— I agree. 

r.g.d. Order accordingly. 


A. I. R. (37) 1950 Assam 22 [C. N. 8.] 
Thadani Ag. C. J. and Ram Labhaya J. 
Surendra Das—Appellant v. Bhola Prasad 
Eairi and others — Respondents. 

Second Appeal No. 1581 of 1947, Deoided on 5th 
August 1949. 

(a) Civil P. C. (1908), S. 96—Who can appeal— 
Person adversely affected by decree can appeal— 
Existence of right of appeal doubtful—Appellant to 
get benefit of doubt—Joint family of two brothers 
A and B — A transferring family land to C—Sub¬ 
sequent transfer by B of his share in land to D — 
Suit by D for declaration of title and possession 
against A, B and C—Defence raised common to all 
defendants—Suit decreed —Appeal by B alone is 
competent as bis interest is adversely affected by 
decree. 

The test for determining whether a person has got 
a right of appeal is whether any part of the decree 
affects his interest adversely. If the answer to the 
question is in the affirmative, he will have a right to 
appeal. It is a question of fact to be determined in 
eaoh case according to its peculiar circumstances. 
Where existence of this right is in doubt, the benefit 
ought to go to the appellant: 62 Cal. 701 and A. I. R. 
(13) 1926 Cal. 1113, Bel. on. [Para 6] 

Two brothers A and B constituted a joint Hindu 
family. A transferred the family lands to C by a 
registered sale-deed. Subsequently B transferred his 
share to D. D brought a suit for declaration of title and 
joint possession of 6uit land purchased by him against 
A, B and C. The defence raised was common to all the 
three defendants and was that B had no right to transfer 
his share to plaintiff as it had already been transferred 
to C. The suit was decreed on appeal. B alone appealed: 

Held that as the two transfers to C and D could not 
stand together, the transferors A and B could not be 
regarded as persons having no interest in the contro¬ 
versy. The finding one way or the other will have effeot 
on their interests. B had, therefore, as muoh right of 
appeal as C had against the decision and therefore 
appeal by B alone was competent : A. I. R. (3) 1916 
P. C. 14 and A. I. R. (4) 1917 Pat. 585, Disting. 

. [ParaB 9 and 11] 

Annotation : (’44-Com.) C. P. C„ S. 96 N. 6 Pts. 17 
and 37. 
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r ' (b) Hindu law—Joint family — Manager—Joint 
family of brothers—Elder brother acting as guar- 
oa behalf of minor brothers in his dealings 
wth family property—No evidence of partition— 
He must be deemed to act as manager. 


An elder brother who ia the karta in a joint Hindu 
anuiy consisting of brothers has the right to manage 
ihe property of the minor members of the family. The 
mere fact that he describes himself as a guardian and 
not as a karta in his dealings with the joint family 
Property ig not sufficient to show that he ceased to 
aot as batta in the absence of any evidence of partition 
■In the family. [Para 14 i 


S. K. Qhose—ior Appellant. 
B.C. B&rua—tot Respondents. 


Bam Labhaya J —This appeal arises out of 
a suit for a declaration of title to and for joint 
poeaeesion of the suit land. The suit was institu¬ 
ted under the following circumstances; 

[1] Plaintiff purchased half share in the land 
in dispute from Surendra, defendant 3, by 
a registered sale deed on 3rd March 1941. He 
states that he was informed about a week later 
that Surendra’a elder brother Jugalkishore had 
Gold the entire land including Surendra's share 
to Bajua, defendant 1, on 25th February 1944. 
Plaintiff claims that defendant 2 had no right 
to Bell the share of defendant 3 and he is, there¬ 
fore, entitled to the relief he has claimed. 

CsJ Defendant 1 the transferee from defen. 
dant i and both the brothers defendants 2 
and 3 have resisted the suit. They have 
pleaded that the sale in plaintiff’s favour 
waa voidable at the instance of defendant 3 as 
it waa brought about by the exercise of undue 
influence. They further contend that defendant 3 
waa bound by the sale of the property in favour 
of defendant 1 as that sale had been made by 
defendant 2 as a karta of the joint family of 
defendants 2 and 3 for family necessity. On the 
date that defendant 3 had sold the property to 
4ha plaintiff he had no rights in it. Both these 
pleas prevailed with the trial Judge. He there¬ 
fore declined to grant plaintiff a declaration of 
title and a deoree for joint possession, and 
instead passed a deoree in his favour for a sum 
^ Bb. 700 <against defendants 2 and 3) which 
repreeented the consideration he had paid to 
defendant 8. This sum carried interest at the 
■•te ol 12 % per annum. Plaintiff was not satis¬ 
fied with this deoree. He appealed. 

[4] The learned Additional Judge, A. V. D., 

<P i V ^ C ^r ^ or ^ er of the trial Court and granted 
plaintiff a deoree in terms of the prayer con. 
™ed in faia plaint holding that though defen. 
o*nta I and 8 were members of a joint Hindu 
■unuy defendant 2 had never purported to act as 
•oirta ana the transfer made by him in favour of 
«®»ndant i was not justified by valid necessity. 
Defendant 8 alone has appealed to this Court. 
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[5] A preliminary objection has been raised 
by the learned counsel for the respondent. Ho 
points out that defendant 3 has got no right of 
appeal. The reason that he has given in support 
of this contention is that defendant 3, according 
to his own showing has got no subsisting 
interest in the property. His defence is that 
he is bound by the sale in favour of defendant 1 . 
The property, therefore, vests in defendant l, 
who is not appealing. The decree, it is argued, 
can have no adverse effect on the interest of 
defendant 3 in these circumstances. He ka3 
relied on Ghandrika Baksh Singh v. Indar 
Bikram Singh, 43 i. a. 179: (a. i. R. (3) 1916 
P. C. 14) and Nandlal v. Naresh Chandra, 
A. I. R. (4) 1917 Pat. 5S5: (41 I. C. 468). 

[6] The contention raised is not sound in 
our opinion. The test for determining whether 
a person ba3 got a right of appeal is whether 
any part of the decree affects his interest 
adversely. If the answer to the question is in 
the affirmative, he will have a right of appeal 
As held in Harachandra Das v. Bhola Nath 
Das, 62 Cal, 701: (61 C. L. J. 353), it is a question 
of fact to be determined in 6ach case according 
to its peculiar circumstances, Where the existence 
of this right is in doubt, the benefit ought to go 
to the appellant: vide Salimuddin Ahmmad v. 
Rahim Sheik, A. I. r. (13) 1926 Cal. 1113: 
(97 I. C. 1038). 

[7] Defendant 3 was undoubtedly a contest, 
ing defendant. The defences raised were in fact 
common to all the three defendants. The main 
plea was that defendant 3 bad no right to trans¬ 
fer his share of the property to the plaintiff as 
it bad already been validly transferred to defen¬ 
dant l. The learned Judge in appeal ha3 fouud 
against the defendants on this point. lie ha 3 
passed a decree in plaintiff's favour and gran- 
ted him joint possession with defendant l. All 
the three defendants are adversely affected. All 
or any one of them could appeal. The right of 
defendant 3 to contest the suit cannot be denied. 

If he had the right to contest the suit on a 
certain plea, he cannot be deprived of that right 
if the plea does not prevail in the trial Court or 
in the Court of first appeal. 

[8] The learned counsel has not been able to 
cite any authority which will cover the circums- 
tances of thi3 case. The Privy Council decision, 
Chandrika Baksh Singh v. Indar Bikram 
Singh, 43 I. a. 179: (A. I. R. (3) 1916 p. c. 14) 
which he has relied on is distinguishable and 
affords no guidance for the purposes of this 
case. It was held by their Lordships of the 
Privy Council that a decree obtained by a plain¬ 
tiff against three defendants declaring plaintiff’s 
title to immovable property cannot be reversed 
upon an appeal by one of the defendants who 
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admits that he has no title to the property. 
The learned Subordinate Judge had found in 
that case that Raja Iudar Bikram Singh had no 
title to the property. The correctness of this find- 
ing was not disputed in the Court of the Judicial 
Commissioner of Oudh. Their Lordships, in these 
circumstances, observed that 

‘it should have been apparent to the Judges of that 
Court who were bearing the appeal that, as Raja Iudar 
B:kram Singh had failed to prove that be was, even 
remotely, concerned in tho title to Mahagawan and in 
tho right to the proprietary possession of that taluka, he 
had no tit’e to protect and no interest which cou'd give 
him a right to contest the doclarati >n of title which 
Babu Chandrika Baksh Singh had obtained, and that 
the appeal to that Court should be dismissed.” 

[9] Tho case of defendant 8 in the appeal 
before us is very different. IIo had a £ share in 
the property. There have been two transfers so 
far as the share of dofendant 3 is concerned. 
Plaintiff is the transferee of the share from 
defendant 3. Defendant 1 is the transferee of the 
3hare of both the brothers. The two transfers 
oannot stand together. The transferors in these 
circumstances cannot be regarded as persons who 
have got no interest in the controversy. The 
finding one way or the other will have effect on 
their interests. 

[10] Nandlal v. Naresh Chandra, A. I. r. ( 4 ) 
1917 rat. 585 : (41 1 . c. 468), is also distinguish¬ 
able on facts. In this case plaintiff’s claim for a 
declaration of title to property was disallowed. 
A pro forma defendant, to whom plaintiffs had 
agreed to sell the property, wanted to appeal 
from the decree. It was held that he had no right 
of appeal and was not a necessary party to the 
suit. The agreement of sale, it was held, did not 
create any right in the property and he could 
not be held to have been adversely affected. This 
case has nothing in common with the facts of the 
present case and as held above, the question has 
got to be decided with reference to the peculiar 
circumstances of the case before us. 

[ill No other authority has been oited before 
us. We are of opinion that defendant 3 has got 
as much right of appeal as defendant 1 had 
against the decision given by the learned Addi. 
tional Judge and even if there were some doubt, 
it would be safer to give the benefit to him. We 
hold, therefore, that the appeal is competent. 

[12] On the merits, the only question to be 
determined is whether the sale in favour of 
defendant 1 was made by defendant 2 as karta of 
the family and the sale is supported by family 
necessity. 

[13] It is admitted that when the father of 
defendants 2 and 3 died, defendant 3 was a 
minor. The father had left ancestral property 
The two brothers lived together and defendant 2 


was looking after the family property and 
managing its affaire. 

[14] Both the Courts were agreed that in 
these circumstances the two brothers formed a 
joint Hindu family. But the learned Additional 
Judge wa3 of the view that the mere existence of 
a joint Hindu family did not necessarily raise 
the presumption that the elder member of the 
two was the karta of the family. He observed 
that in proviou3 mortgage deeds of the family 
property executed in 1932, defendant 2 did not 
purport to act as karta of the joint Hindu 
family. The mortgage deeds were executed by 
him on his own behalf and as guardian of his 
minor brother who though a minor was made 
to attest these documents. He further pointed out 
that even in the sale-deed in favour of defen¬ 
dant 1 , defendant 2 did not describe himself as 
the karta of the family. He also referred to 
another sale.deed relating to the joint family 
property which was executed by defendant 2 in 
favour of defendant l on 27th January 1944. 
Even in this document defendant 2 did not 
describe himself as karta. The conclusion drawn 
from this evidence was that he was not a karta. 
This inference is not legitimate. The family is 
admittedly joint. The members are joint in mess. 
The property is held jointly. It was being 
managed by defendant 2. Defendant 3 was in the 
Air Force. His wives were living with defen¬ 
dant 2 . It is obvious that defendant 2 was manag¬ 
ing the family affairs as a karta. The de facto 
exercise of the powers of a karta is apparent. In 
law he bad the authority to function as a karta. 
This authority had never been challenged or dis¬ 
puted by defendant 3, 6ven after the attainment 
of majority by him. The mortgage deedB and the 
sale-deeds executed by defendant 2 relate to the 
family property. In the first two documents the 
minor is shown as a party to the documents and 
is represented by defendant 2 , who described 
himself as guardian. But this does not take away 
from him his capacity as karta. An elder brother 
who is the karta in a joint Hindu family has 
also the right to manage the property of the 
minor members of the family. His description of 
himself as a guardian therefore is not inconsis¬ 
tent with his status as a karta of the family. In 
fact, after the death of the father and during the 
minority of defendant 3, defendant 2 could not 
help acting as karta. The failure, therefore, to 
describe himself as karta in his dealings with 
the joint family property is not sufficient to show 
that he ceased to act as karta when there is 
absolutely no suggestion that there has been any 
partition or disruption of the joint family. The 
learned counsel for the plaintiff-respondent has 
made no serious attempt to support this part oi 
the judgment of the learned Judge. He has, how- 
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ever, urged that the sale in favour of defendant I 

for , v ? Iid ne u»ssity and therefore it is not 
bmding on defendant 3, whose representative the 

SSST* Assuming that plaintiff has got the 

eefwheth ha r? the , lr “ 9for ’ WG have D0W 

!! he . tb “ khe kan8teree bl > 9 succeeded in show- 

favour 41 T h if re T necessity '<* ‘be sale in his 
vour. Ihe sale consideration was Rs. 1500 It 

.S eoneeded that on the date of the sale in favour 

1 '., a mort g a § e debt Of RS. 500 bind- 

?® f °“ th Q- fa , m, y WaS du0 t0 Karamafc, defen- 

I® , 4 : ^“i a , rly ’ a Bum of RS. 300 was due to 
the plaintiff. These sums were paid off from the 

S ooMideration. The learned counsel urges 
that defendant 2 had sold some family property 
for Bs. 800 on 27th January only about a month 

hWm 1 th8 u an8fer in 1 uestion - These debts 
should have been paid off from the consideration 

of that sale and if these liabilities were not then 

discharged, it cannot be said that there was 

necessity for a further transfer. The argument 

loses sight of the fact that the transferee so far 

as the transaction in dispute is concerned, bad 

"ST* ? What had h a PPeoed to the 
Th“ ythat d0fendanfc 2 got by a previous sale, 
lhat sale may be questionable or the money realis. 

ed from that sale may not have been spent on a 

tfon' fhfr'Wi.°“ th ® L dftte of the aaIe « ques- 
n, the liabilities to the extent of Rs. 800 existed 

and even if these liabilities are attributable to 

mi 8 ma na g emenfe on fch0 parfc of fche M Mi 

6 ~ tUt6 “ vaIi< 2 nece39ifc y ^ there is no 
suggestmn or proof flUfc the transferee (defen- 

ant l) contributed to this mismanagement The 

mam purpose of the transfer, therefore, was a 

jnjtd nwoBMty « the family. The balance of the 

consideration has been invested in property 

p"th t r th !he fa f ly aDd ifc hfta D0t tai 

benefit ^r th i B , “ VGafc “ ent ™ not for family 
tb?.* th6refore . was bound by 

cannot chalt pla,nfc,ff ' a3 representative, 
cannot challenge it successfully 

Thfll! 116 , K ,l“ U . ia that tbe ap P eal is alI °«’^- 

The order of the learned Additional Judge is 

point"™ wh l V ° Ur n a “ the defen<i “‘ 8 the 
K. r b f,* PP “"“ nt succeeds was raised by 

tta t^ r8 „ 0 a def6n , da t‘ 3 a ” d “ is futther 
Parties IhaS ^ Wal Ji "^ be restored. 

*BSS iTtnzT tbmuehout ' 

Appeal allowed. 


r.J.^- C °. ntempt of Courts Act (1926). S. 2 -Person 

criticised must be Court _ Sub-Deputy Collector 

ac ing under Assam Land and Revenue Regulation 

Pending ,g* ln „ ll 

-Noc„ P „Z C p,Tc n „SrI. e “ 1 C ° ndemni “ El - -boo 

T Co,lector wrote to the Sccretatr of a 

““ 5 Ub ba<1 to in «P<?ct tho records of tbe 

^iub in bis olbciftl capacity and that bo woukl inspect 

tbe ?nmo the next day. Next day he the Club 

Pr ®“' ses and Ending tbe Secretary of tbo Club .ilweni 
ho ordered in her absence to pay a fine of Rs. 10 uuckr 

‘ , ’ Ass ( ?, rn , Ijand and Revenue Regulation. An ap- 

DeniitwC 6 ‘ lgaiD ' t ‘ hiS 0rder 5n Court of tbe 
Deputy Commissioner. While this appeal wa 3 ponding 

the S^b Si? u e rn h6ld *' n Wbicb tbe ftCti0U by 
w.»oAm D P j Z Collector was criticised- This meeting 

f?h Ded i bj ft P0bliC DOtice is8ued 0Ver the signa- 

Sntl of'.ht’f. per8 T- °“ ulleeation tbrnh. 

mrpffnl J lh .V\ 0t i Ce and speeches deliyered at the 
meeting constituted contempt of Court : 

eiomfof ihe^Rido 1 , hft7i * g re | ard to the Levant provi- 
lh D . - f amed under the Assam Lard and 
« ‘T R°g° lat, °n. neither tbe enquiry and report. 

C ° mmi? sioncr on tho application 

action ^ ' r ° m tbe ^ u b'Deputy Collector nor bi- 

action taken or purport'ng to have been taken under 

Of. judioai '■ t c See " ,otio ° woce 

i A V • 
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(2) that havmg regard to the relevant provisions j 

Com mil- LaDd aDd Keveoue hegulntion, tbe Deputy 
Comnuseroner was not a Court in which tbo apnea' 

p."dln|T 31 tbS " der 0 ' ,h ° “vb-DopotJ ColUctK 

Tm!?l t n Qt | Wb V- Ver , WaS dono witb re? pectto tbc^ubhr 

cor d nl n A Fftld 1D i b f meeting by tbe e,oven persons 
could not be regarded as contempt of Court. [Para 17] 

La j d 1 s i" d Rev enue Regulation (1886), 

. 141, 142 and 147 — Non-judicial proceeding 
cannot be regarded as judicial proceeding because 
there is statutory provision for right of appeal. 

nnnh5!J 8 i 00 ju ^ itication for the preposition that a 
nonjudrcml proceeding taken by tbo Sub Doputv Col- 

Droceedim> er &3 ' i f,' 142 must be yarded as a judicial 
proceeding merely because tbero is a statutory nrori- 

"°“ “ n,ler «• ?« for a right of » pp eal taLS, 

made in a non-judicial proceeding. Tbo character of 

I,,! 0 r , l8 , ,D ( al Proceeding is not changed, notwithstanding 

tbe statutory right of appeul against an order made in 

a non-judicml procredlDg. [p Arft jgj 

(c) Contempt of Courts Act (1926). S 2 -In 
absence of definition oi ‘Court’ in Act, that word 
is to be interpreted in its general sense. 

The word “Court” has not been defined in tbe Con¬ 
tempt of Courts Act. In the absence of uny definition 
of the word in that Act, the word has got to ho inter- 
preted in its general sense I A. I. It. (22) 1035 Mad. 
673 and A.I.R. (27) 1940 Cal. 286, llel. on. [Para 25] 

F. Ahmed, Advocate-General Assam, K. R. Barman 
for.) Govt. Advocate and B. C. Barua (Jr). Govt. 
Advocate —for Petitioner. 

S. S Muhherjee and J. C. Sen (for Nos. J, 3.4 

fj a ? d S - Ghose and P - K. Gupta (for 

Nos. 2 and 5) —for Opposite Party. 

Thadani Ag. C. J.— On 23rd April 1949 , 

the Deputy Commissioner of Goalpara, Sbri 

K. C. Barua, addressed a letter to the Registrar 

(Judicial) of this Court, in these terms : 

'T bav® the honour to bring the following facta to 
your kina notfee for taking necessary actions as the 
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Hon’ble Court deems fit. The facta appear to me to 
conetitute an offence under Contempt of Court3 Act, 
1926, aa well as misconduct of certain pleaders and 
Advocates practising in Dbubri Court under,the Legal 
Practitioners Act, 1S79. The fact3 are briefly aa 
loilows: 

In the course of an enquiry under the Assam Land 
and Revenue Regulation by the 8adar S. D. C. Mr. 
D. Sarma, one Miss Sumati Das Gupta, Secretary, Ladies, 
Club, was aiked to produce certain records of the Club and 
attend his enquiry personally. On her failure to do so, a 
daily fine of Ra. 10 was imposed on her under S.142, Assam 
Land and Revenue Regulation on 23rd March 1949 
until the papers would be produced. The next day a 
Distress Warrant was issued and a teapoy was attached 
and sold for Rs. 10. Oa 25th March 1949, an appeal 
was filed by Mr. U. N. Sinyal, B.L. and Mr. J.N. Chat- 
terjee, M. A. B. L., two practising pleaders of Dhubri 
Bar, before me a3 Deputy Commissioner. On 26th 
March 1949, while the appeal was pending in my 
Court, the said two pleaders, along with others, con¬ 
vened a public meeting condemning the actions of the 
S. D. C. for imposing a fine ou a ludy. A printed lea¬ 
flet, dated 25th March 1949, for convening the meeting 
on 26th was circulated with the names of the said two 
pleaders and Mr. Ramani Kanta Bose, B. L. who is 
also a pleader of tho local Bar (now said to have been 
enrolled as an Advocote in tho Hon'ble High Court) 
and a few other pleaders and gentlemen of the town as 
conveners. A copy of the notice is enclosed herewith. 
The notice does not contain tho name of the press. 
The notice itself condemns the aotions of the authori¬ 
ties as unjust, illegal and unseemly. Mr. Ramani Kanta 
Bose delivered a speech attacking the actions of the 
S. D. C. in violent language and declaring the orders 
of tho S. D. C. to bo ultra vires and illegal. Mr. San- 
yal and Mr. Chatterjee were present at the meeting. As 
the appeal against the order which was thus condemned 
by Mr. R. K. Bose and others was pending in my Court 
ot the time when the notice was circulated and the 
speecho3 made, I consider the three gentlemen men¬ 
tioned above to have committed an offence under the 
Contempt of Courts Act, 1926. Further the three gentle¬ 
men, who are members of the legal profession, appear 
to be guilty of misconduct under the Legal Praotitioners 
Act, 1879. I would, therefore, request you to please plaoe 
the matter before the Hon'ble High Court for favour of 
taking necessary actions against the offending persons 
as tho Hon’ble High Court deems fit. 

The appeal has since been disposed of holding the 
orders of the S. D. C. to be legal but modifying the 
order by reducing the amount of fine and allowing a 
week’s time to produce the papers asked for.” 

[ 2 ] On receipt of this letter, the Deputy Com¬ 
missioner was required by thia Court to furnish 
verified contents of the speech which Mr. R. K. 
Bose was alleged to have made, together with a 
verified copy of the translation of the notice. 
This requisition was complied with by the Deputy 
Commissioner on 23rd May 1949. On 3rd June 
1949, this Court issued a Rule calling upon (l) 
Sri Upendra Saran Sanyal, (2) Sri Ramani 
Kanta Basu, (3) Sri Satyapriya Basu, ( 4 ) Sri 
Banshidhar Agarwalla, ( 5 ) Hemendra Chandra 
Dasgupta, (6) Syed Ahmed Ali, (7) Sri Jatindra 
Nath Chattopadhya, (8) Sri Chintaharan Pal, (9) 
Sri Surendra Mohan Sen, ( 10 ) Sri Amal Kanta 
Ganguli, and ( 11 ) Sri Rathindra Kumar Gos- 
wami, to show cause why they should not be 


dealt with for con tempt of Court. The Rule came 
up for hearing on 4th July 1949. (After reprodu¬ 
cing the notice convening the public meeting 
referred to in the Deputy Commissioner’s letter 
of reference and the report, dated 23rd May 1949, 
of the speeches alleged to have been delivered at 
the public meeting and made by the Inspector 
of C. I. D., his Lordship proceeded.) 

[3] The facts culminating in the public meet¬ 
ing of 26 th March 1949, may now be stated. In 1936, 
a club called The Ladies’ Club was formed at 
Dhubri and housed on a plot of land granted to 
the Club free of land-revenue by the Govern¬ 
ment of Assam. The club-house was built from 
public subscriptions. On 10th February 1949, an 
Association called The Dhubri Mahila Samiti 
applied to the Deputy Commissioner, Goalpara, 
Mr. K. C. Barua, for a plot of land at Dhubri 
for housing the Samiti. The Deputy Commis¬ 
sioner endorsed the application on 15th February 
1949, in these terms : 

“S. D. C., Mr. D. Sarraa, will please report. He will 
also please examine if there be any records as to how 
and under what .conditions the present Ladies’ Club 
buildiog was handed over, and report.” 

[ 4 ] On 28th February 1949, Sri Sarma, the 
S. D. c., wrote the following letter to the Secre¬ 
tary of the Ladies’ Club: 

‘‘I have the honour to request you to be so good as 
to furnish me the following informations about the 
Club: (1) How and when it has been given and for 
what purpose? (2) The conditions, if there be any, to 
be fulfilled and observed. (3) How it has been utilised 
at present? (4) Rule3 for enrolment of members of the 
Club. (5) The number of enrolled members at present. 
If it is not utilised for the purpose for whioh it has 
been given, what objeotion there may be if it is resumed 
by the Government? I would request you to treat this 
as urgent, and to send the reply at a very early date. 
We have had to take prompt aotion on the subject 
mainly due to some letter received.from the Government.” 

[ 5 ] On 6th March 1949, Sri Sarma wrote a 
reminder to the Secretary, Ladiea’ Club, Dhubri, 
and the Secretary, Miss Dasgupta, replied to the 
s. D. C’s. letter on 8th March 1949. [After repro¬ 
ducing the reply the judgment proceeded.] The 
8. D. 0 . sent the following reply to the Secre- 

tary on 2let Maroh 1949 : 

“I have received your letter under reference on 14th 
Maroh 1949, and to say that full informations required 
have not been found In the letter. However, I would 
like to inspect the records of the club on 23rd Maroh 
1949 at about 9 A. M. It will be good of you if yoa 
please arrange for the inspection and attend it.” 

On the same day, the S. D. c. wrote the follow¬ 
ing letter to the Chief Secretary of the Dhubri 
Mahila Samiti: 

“With reference to your letter of 8th February 1949, 
to the address of the Hon’ble Minister, Finance and 
Revenue, I have to say that there is a plot of reserve 
land with a decent building for the Ladies’ Club at thia 
town. I would request you to kindly let me know why 
your Samiti requires another plot of land; so far I see 
that there is sufficient land in the Reserve Dag wherein 
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X™^ ere °^ h0 ?u es et0 *‘ for tbe implementation of 
the weaving and other activities of your Samiti. 

I propose to Inapeot the reoords of the Ladies’ Club 

at 9 A. M. on 2drd March 1949. It will be pleasant 

n 1 find t0 hear more about Jour acti- 
vities and difficulties about it there.*’ 

•Contrasted with the official tone of the letter 

addressed to the Secretary, Ladies’ Club.Dhubri, 

the tone of the letter addressed to the Chief 

Secretary of the Samiti may be regarded as 

almost subservient, having regard to the conclu¬ 
ding 2 lines: 

''}} W i U b A® pleasant Privilege for me if I find to here 
th«e.” ab ° Ut y ° Ur act,viti69 and difficulties about it 

[6] On the following day, 22nd March 1949, 
x-he Secretary of the the Ladies’ Club, Dhubri, 
replied to the s. D. c’s. letter, dated 2lst March 
19 ^ 9 * The reply reads: 

t0 your ' ott0rof today’s date, I would 
T r! y that 1 have made an engagement with Mrs 
L. Roy tomorrow morning. Thus I am aflraid, it will 

nf in b 0 po ® fllb,e . f f or mo t0 see you at 8 A. M. at the time 
f* i “ B P e . cl,0Q - Moreover, this Club is not a Government 

nanecteThv 80 ’ l u n £ * ‘ rreeular to have the records 
likf to li by Sub ; Deputy Collector, Sadar. I would 
like to let you kno w later when and whether the records 

may be opened to be inspected by theGoverment officer.” 
i. ,' S ’*?‘ ?’ ? h0n addressed tbe Secretary, Ladies’ 
Mw\? hu , br1 ’ on 22Dd March 1949 * as Allows: 

thfl ni« refer ® D00 t0 y°ur letter of today’s date, I have 
““!? t° 8& y that on official capacity as Sub- 

of fh^rS e0t oi’ u S u dar ’ 1 have t0 in0 P ect the records 

of the Ladies Club here. It will not take a long time If 

inspect J a m t t° 63 DOt 6Uit y ° U ’ 1 ^all go to 

t Tln «i 8 A - M * 1 hope you will please arrange for 
« Qd erBtand why a Secretary of a public 
institution cannot have the authority to show the re¬ 
cords of it for the inspection of a Government officer.” 

* J'l 1 ? n ?^ r , d ^ arch 19 «. the 8. D. c. went to 
the Ladies Club at 8 A. m. and after calling out 

the lady Secretary’s name thrice, to which there 
was no response, he made an order fining her 
Ba. io under s. 142, Assam Land and Revenue 

R™* 1 ° n * and ma ° e a furtber order that the 
Secretary was liable to pay a recurring fine of 

him in ft h da n 80 ° Dg 88 Bbe did D0fc a PP ear befor e 

throi^ 18 ™ 0 811 th6 r6le ' ,ant P“P era 

the Club This order was communicated by the 
8.D cUo the Secretary, Ladies’ Club, Dhubri, 
on the same day. On 25th March 1949 , an appeal 

rgainefc^h a t0 , tbe Deputy C °“^sioner. 
egainst the order of the 8. D. o., dated the 23rd 

JtaDeputv oY hil6 - the aPP6al WaB befere 

called a nnhi- mmiBfl,0Der ’ fcheeleven respondents 

a Dublin S 10 m66fcing f0r 26th Matcb 1949 - b y 
a t P h Ubb0 lSfl hed on 26th March I949. 0n 

public nofV 949 ' a . “® etiD g in Pursuance of the 
were den™* fttwbioh attain speeches 

Zch igir d * Tb0 . pub,ic nofcice - da ted 25th 
MaJnhii!! 9 ’ °? nv ® n,n g meeting for 26 th 
at the th ® alleged Bpeeohes delivered 

tbB of th. 


[8] Messrs. Mookerji and Ghoso for the res- 
pondent? have urged a number of grounds 
against tbo referonco made by tbe Deputy Com¬ 
missioner, but we propose to dispose of the re¬ 
ference upon the short ground that having regard 
to the relevant provisions of the Assam Land 
and Revenue Regulation, the Deputy Commie- 
sioner of Goalpara was not a Court in which the 
appeal preferred against the order of the s. D. 
e., Dhubri, dated 23rd March 1949, was pending 

[9J It will be recalled that the Deputy Com¬ 
missioner, Goalpara, bad endorsed the applica- 

tion of the Samiti, dated 10th February 1949 , to 
the following effect : 

S. D. C. Mr. Sarnia will plea3C report. Ho will al=n 

Snder wh a R? in °U f t tbere *K G ^ re ° 0rds 09 to how < ind 

under what conditions the present Ladies’ Club baildin-' 
was handed over and report.” b 

[ 10 ] We will now proceed to examine the 
provisions of the Regulation in relation to the 
report and examination called for by the Deputy 
Commissioner. Section 129, Assam Land and 
Revenue Regulation reads as follows : 

"129. ( 1 ) Subject to any rules which iho Frovincial 
Government may make in this behalf, a Deputy Com¬ 
missioner or Subdivieional Officer may refer any ca=e to 
any Revenue Officer subordinate to him for investiga¬ 
tion and report, or, if that officer has power to dispose 
of the case, for disposal, 1 

(2) Subject as aforesaid, a Deputy Commissioner may 
direct that any Revenue Officer subordinate to him 
shall, without Btich reference, deal with any ca<e or 
class of cases arising within any specified area, and 
either investigate and report on the case or cla=s of 
cases, or, if he has power, dispose of it himself. 

(3) A subordinate Revenue Officer shall submit his 
report on any case referred to him under this section 
for report to the officer referring it, or otherwise ns muv 
be directed in tbe order of reference ; and tho officer 
receiving the report may, if he fane power to dispose of 
the caBe, dispose of the same, or may return it for 
further investigation to the officer submitting tho report 
or may hold the investigation himself." 

[ 11 ] We think what the S. n. c. was required 
to do when tbe d. referred to him the appli- 
cation made by the Samiti, was, firstly, to report 
as to tbe availability of tbo plot of land measur- 
ing about half a bigba, bounded on tho north : 
by Municipal Latrine ; south : holding of Sjt. 

N. N. Guba occupied by the District Congress 
Office; east : D. K. Road; and west: dead Gada- 
dhar river; and secondly, to examine tho records 
with a view to ascertaining the conditions upon 
which tbe Ladies’ Club building was banded over 
to tbe Club. Under sub-s. (3) of 8. 129 of the 
Regulation, tbe S. D. c. bad to submit his report 
to the Deputy Commissioner. It is common 
ground that no such report was submitted to the 
Deputy Commissioner. 

[12] Chapter VIII of the Regulation contain¬ 
ing S3.141 and 142 deale with "Procedure”. Sec¬ 
tions 141 and 142 of the Regulation read as follows: 

"111. ( 1 ) The Provincial Government and any officer 
mentioned in S. 140 may summon any person whose 
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attendance they consider necessary for tho purposes of 
any investigation or other business before J,hem con¬ 
ducted under this Regulation. 

(2) All persons so summoned shall be bound to 
attend either in person or by authorised agent as such 
officer may direct ; and to state the truth upon any 
subject respecting which they are examined; and to 
produce such documents and other things as may bo 
required. ” 

''142. If any person fails to comply within the time 
fixed by a notice served on him with any requisition 
made upon him under S. Ill, the officer making tho 
requisition may imposo upon him such daily fine as he 
thinks fit, not exceeding fifty rupees, until the requisi¬ 
tion is complied with : 

Provided that, whenever the amount levied under an 
order under this section passed by an officer other than 
the Commissioner or tho Provincial Government ex¬ 
ceeds five hundred rupees, the Deputy Commissioner 
shall report the case to the Commissioner, or, if there 
is no Commissioner, to tho Provincial Government, and 
no further lovy in respect of the tine shall be made 
otherwise than by authority of the Commissioner or 
Provincial Government, as the case may be. 1 ' 

[13] Chapter VII, Assam Land and Revenue 
Manual contains Rules framed under Ss. 129, 152 
and 155 (b) and (c) relating to procedure, the 
mode of serving processes, and process-fees. 
Rule 181 is in these terms : 

“181. The provisions of the Code of Civil Procedure, 
and of enactments amending the same, relating to the 
trial of suits, the evidence and examination of witnesses, 
proouring the attendance of witnesses, and tho produc¬ 
tion of documents, shall apply to all proceedings of a 
judicial nature, other than appeals, held before a Deputy 
Commissioner or other Revenue Officer or a Settlement 
Officer duly empowered to hold such proceedings. 

For the purposes of this rule, the following proceed¬ 
ings undor the Land and Revenue Regulation shall be 
regarded as proceedings of a judicial nature : 

(a) Proceedings in connection with boundary disputes 
(S. 23) ; (b) Proceedings in connection with disputes 
relating to the record of rights (S 3 . 41 and 42) ; (c) 
Resumption proceedings (S. 43) ; (d) Proceedings in 
connection with applications for mutation and registra¬ 
tion of names (Ss. 53 and 54) ; (e) Proceedings in con¬ 
nection with applications for recistration of talukdari 
and other similar tenures (S. 56) ; (f) Proceedings in 
connection with applications for separate accounts 
(S. 65); (g) Proceedings arising out of the attachment 
or sale of moveable or immoveable property, or of appli¬ 
cations to set aside sale, under Chap. V; (h) Proceedings 
in connection with the partition or union of estates 
under Chap. VI ; (i) Any other proceedings expressly 
declared by rules issued under the provisions of the 
Land and Revenue Regulation to be judicial proceed- 
ings.” 

The marginal note to R. 183 of the Rules framed 
under the Regulation is "executive procedure,” 

and the R. 183 itself reads ; 

“In proceedings other than those mentioned in R. 181, 
witnesses shall not be examined on oath, and a memo¬ 
randum only of their evidence shall be recorded. Such 
memorandum shall be written and signed by the 
Revenue Officer who examines the witnesses, and may 
be written in the language of the Court, or in English, 
if the revenue officer is sufficiently acquainted with 
English *’ 

[14] Having regard to the provisions of r. 181 , 
it is manifest that neither tho enquiry and 
report called for by the Deputy Commissioner 


on the application of the Samiti from the S.D.C. 
nor his action taken or purporting to have been 
taken under ss. 141 and 142 of the Regulation 
were proceedings of a judicial nature. Clauses (a) 
to (h) of R. 181 enumerate what are judicial pro¬ 
ceedings. The language of cl. (1) justifies the 
conclusion that in so far as R. 181 deals with the 
category of judicial proceedings under the Regu¬ 
lation, it is exhaustive, that is to say, if no other 
proceedings are expressly declared by the rules 
framed under the Assam Land and Revenue 
Regulation to be judicial proceedings, they are 
not to be regarded as judicial proceedings. 
Rule 183 tends to support this view. It refers to 
proceedings other than those mentioned in R. 181 
as "executive procedure,” in other words, pro¬ 
ceedings of an executive nature. 

[15] The learned Advocate-General for the 
Deputy Commissioner conoeded that the enquiry 
and report called for by the Deputy Commis¬ 
sioner cannot be regarded as judioial proceed¬ 
ings within the meaning of the Land and Revenue 
Regulation. But he contended that when in the 
course of the enquiry and report, the S. D. 0. de¬ 
cided to have recourse to S. 141 of the Regulation 
and proceeded to pass an order under s. 142 of 
the Regulation, the order so passed was passed in 
a judicial proceeding. We do not think we can give 
weight to this contention, having regard to the 
provisions of R. 181 framed under the Regula¬ 
tion, which does not include proceedings under 
S. 141 or s. 142 of the Regulation in the category 
of judicial proceedings. Indeed the note to R. 18$ 
says : 

“In virtue of S. 141, cl. (2$, witnesses may be punish¬ 
ed for giving false evidence even though they have not 
been examined on. oath.” 

The note tends to suggest that although proceed¬ 
ings under S. 141 are not judicial proceedings, 
nevertheless persons giving false evidence can be 
punished under that section. We think the conces- 
sion made by the learned Advocate-General, 
namely, that the enquiry and report called from 
the S.D.c.waB not judicial proceedings must be ex¬ 
tended to proceedings taken or purported to have 
been taken by the s. D.c. under ss. 141 and 142 of 
the Regulation. We do not wish to say in thia 
order anything about the legality or otherwise of 
the proceedings alleged to have been taken by 
the s. D. c. under 6s. 141 and 142 of the Regu- 
lation in view of the pendency of an application 
in revision against the order of the Deputy 
Commissioner passed in appeal against the order 
of the s. D. c., dated 23rd Maroh 1949. 

[ 16 ] The learned Advocate-General next con¬ 
tended that, assuming the proceedings taken by 
the S. D. c. under 8s. 141 and 142 of the Regu¬ 
lation were not judicial proceedings, as soon aa 
an appeal was preferred to the Deputy Commis- 
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flioner under the Regulation in pursuance of 
8. 147 of the Regulation, the Deputy Commis¬ 
sioner beoame a Court, and anything said or 
done during the pendency of the appeal before the 
Deputy Commissioner which had the tendency to 
interfere with the course of justice, constituted 
contempt of the Court, which this Court was com¬ 
petent to punish. We can find no justification for 
the proposition that a non-judicial proceeding 
must be regarded as a judicial proceeding merely 
because there is a statutory provision for a right 
of appeal from an order made in a non-judicial 
proceeding. On the contrary, we think there is 
ample justification for maintaining the character 
of the original proceeding, notwithstanding the 
statutory right of appeal against an order made 
in non.judioial proceedings. For instance, an 
order passed by a customs officer under the Sea 
Customs Aot, unquestionably an order passed in 
non.judioial proceedings, does not become an 
order passed in judicial proceedings when, in 
pursuance of a right of appeal under the Sea 
Customs Act, an appeal is preferred to the Chief 
Customs Authority. The learned Advocate-Ge- 
neral was unable to cite any authority in support of 
his contention that an original non-judicial pro¬ 
ceeding can be regarded as a judicial proceedings 
upon appealjmade to a prescribed revenue autho¬ 
rity under the Assam Land and Revenue Re¬ 
gulation. The learned Advocate-General very 
properly conceded that if the proceedings in appeal 
before the Deputy Commissioner in this case are 
to be regarded as non.judioial proceedings the 
question of our interference under the Contempt 
of Courts Act does not arise. 

[17] In the view we take of the nature of the 
proceedings before the Deputy Commissioner, 
namely, that they were not judicial proceedings, 
whatever was said and done by the respondents 
on 26th or 26th March 1949, cannot be regarded 
as contempt of Court. We heard this reference 
for more than 3 days from every conceivable 
point of view, including the motive underlying 
the reference. Happily it is not necessary to refer 
to the motives of the parties concerned in this 
case. The facts are nauseating enough without 
probing into questions of motives. 

[ 18 ] In the result, we rejeot the reference and 
oiscmarge the rule issued againBt the respondents. 

ooUtrr, wiU be returDea to the 

.f/ 9 , ] fcRbhaya J—I entirely agree 

™ lk Al 0ar ? ed the 0hi6f Justice. I wish however 
to add a few words. 

t J # °L The S 0ial in the case is whe¬ 

ther the publication of the notice dated 26 th 

March 1949 and the speeches delivered at the 

meeting amount to contempt of a 'Court’ within 

the meaning of the expression as used in the 


contempt of Courts Act. Under 8. 2 (l) of the 
Aot thiB Court has the same power to punish 
contempts of Courts subordinate to it ua it has 
of punishing contempts of its own authority. 
The learned counsel for the opposite parties urges 
that the Sub-Deputy Collector and the Deputy 
Commissioner, the appellate authority, both were 
not Courts within the meaning of tho Act when 
they purported to act under the Assam Land 
and Revenue Regulation. [After recapitulating 
the facts culminating in the allegation that the 
contents of the notice and the speeches delivered 
constitute contempt of Court, his Lordship pro¬ 
ceeded.] The character of the proceedings do- 
tailed above is in question. It is to bo determined 
whether the proceedings held by the Sub-Deputy 
Collector on the original side and by the Deputy 
Commissioner on the appellate side are proceed, 
mgs before a 'Court’ within the meaning of the 
expression wbiob may bo assigned to it under 
the Contempt of Courts Act. 

[ 21 ] The learned Advocate.General could not 
refer us to any provision of the Regulation which 
would cover the application of the Sarniti made 
to the Deputy Commissioner. The order for en- 
quiry and report does not refer to any provision 
of the law. We do not find it possible to place 
this order under any provision of the Regulation. 
The enquiry by the Hub Deputy Collector would, 
therefore, be not covered by the Regulation. lie 
did not appear to have started any formal pro. 
ceedinge on receiving the application with the 
Deputy Commissioner’s endorsement. It was for 
the first time on 22nd March after the Secretary 
of the Ladies’ Club bad objected to the inspec¬ 
tion of the records as something irregular that 
the Sub-Deputy Collector informed her that he 
would inspect tho records in his official capacity. 
Lven in this letter no reference was made to 
S. 142 of the Regulation or to the consequence 
of disobedience. The proceedings so fur give no 
indication as to their nature and the learned 
Advocate-General could not help conceding that 
the enquiry by tho Sub-Deputy Collector was 
not under any Chapter of the Regulation. lie 
Btated that it was certainly not under s. 43 of 
the Regulation, which deals with resumption of 
certain lands which are wholly or partially 
revenue free. 

[ 22 ] The proceedings are again admittedly 
non-judicial even if the Sub-Deputy Collector’s 
bona fide believed that he was acting under 
the Regulation. Chapter vn, Land Revenue 
Manual contains rules framed under 6s. 129 , 162 
and 165 (b) and (o). Rule 18 1 provides that the 
provisions of the Civil Procedure Code and all 
enactments amending the same relating to the 
trial of snits, evidence and examination of wit. 
nesses, procuring the attendance of witnesses and 
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of production of documents shall apply to all 
proceedings of a judicial nature other than 
appeal before a Deputy Commissioner or other 
officer or a Settlement Officer duly empowered 
to hold such proceedings. The proceedings en¬ 
umerated in different clauses of the section do 
not include the present proceedings. This is con¬ 
ceded by the learned Advocate-General. Accor¬ 
ding to the scheme of the Regulation, proceedings 
under it are either judicial, viz., those mention¬ 
ed in R. 181 or non-judicial, viz., those not 
covered by R. 181. The non-judicial proceedings 
are dealt under R. 183. But it is nocessary that 
oven those proceedings to which R. 183 applies 
should be under the Regulation. The description 
of the nature of the proceedings not covered by 
r. 181 as given on the margin of the rules is 
"Executive Proceedings". The Regulation does 
not create any revenue Courts as distinct from 
Revenue Officers. It makes, however a distinc¬ 
tion between proceedings which are described as 
judicial and all others which do not fall under 
that category. In proceedings which are non- 
judicial, the witnesses are not to be examined on 
oath and a memo of their evidence alone is to 
be recorded. The proceedings in the present case 
do not fall under any of the two categories. 

[23] The Deputy Commissioner ha3 the power 
to refer any case to a Revenue Officer subordi¬ 
nate to him for investigation and report. This 
power is conferred on him by S. 129 of the Regu¬ 
lation. Now, it cannot be contended that S. 129 
could be utilised by a Deputy Commissioner 
even when he is not aoting under the Regula¬ 
tion. He can order his subordinate Revenue 
Officer to investigate and report on matters 
which come before him in his capacity as a 
Revenue Officer acting under the Regulation. 
The Deputy Commissioner when directing the 
Sub-Deputy Collector to enquire and report did 
not purport to act under this section. 

[24] Section 142 of the Regulation punishes 
failure to comply with a notice served on a per¬ 
son with any requisition made upon him under 
8 . 141. The officer making the requisition may 
impose upon him such daily fine as thinks fit, 
not exceeding Rs. 50 until the requisition is com¬ 
plied with. When the amount levied under an 
order under this section passed by an Officer 
other than the Commissioner or the Provincial 
Government exceeds Rs. 600 , the case has to be 
reported to the Commissioner, or if there is no 
Commissioner to the Provincial Government. 
Non-compliance is punishable only if the requi- 
sition is covered by 8. 141. Under this section 
the Provincial Government and any otherofficer 
mentioned in S. 140 m^v sumn^il fc^p&eon 
whose attendajidqNtkey 'dohsi^oryiecessary for 
the purposes of any inteifcigatfon Y or,Qlhaiii*f6h 


ness before them to be conducted under the- 
Regulation. Persons so summoned are bound to 
attend either in person or by authorised agent, 
they are bound to state the truth and to produce 
such documents as may be required of them. 
This section gives the necessary power to Officers 
acting under the Regulation when their proceed¬ 
ings are not covered by R. 181. It is obvious, 
however, that the requisition under 8 . 141 can be 
made only for purposes of investigation or other 
business under the Regulation. The proceedings 
in this case were initiated by an application to- 
the Deputy Commissioner. The Sub-Deputy 
Collector was merely to report after enquiry. He 
had not to pass any final orders. The applica¬ 
tion was not under the Regulation. Similarly, 
the enquiry that followed was not covered by 
any provision of the Regulation. No requisition, 
under S. 141 could be issued, and in these cir¬ 
cumstances the powers given to Revenue Offi¬ 
cers by S. 142 could not be invoked on the- 
failure of the Secretary, Ladies’ Club, to comply 
with the requisition. 

[25] It is at last clear that the Sub-Deputy 
Collector was not performing any judioial func¬ 
tion when he directed the Secretary, Ladies’ 
club, to appear at the club and place club’s records 
before him for inspection. The enquiry was not 
under any law. There was thus no procedure 
prescribed for it. The procedure which governs 
Courts, Civil, Criminal or Revenue, did not 
apply to his enquiry. His resort to 8. 142 of the 
Regulation when he encountered resistance in 
the course of his enquiry was unauthorised. He 
had no jurisdiction to avail himself of its provi¬ 
sions. It would not be possible to describe him 
as a Court in these circumstances. The word 
• Court * has not been defined in the Contempt of 
Courts Act. There is" no definition of it even in 
the Code of Criminal Procedure. The definition 
of the word 1 Court ’ as given in the Evidence 
Act would include all Judges, Magistrates and 
all persons except arbitrators legally authorised 
to take evidence. This definition is for purpose 
of the Evidence Act whioh did not apply to the 
enquiry which the Sub-Deputy Collector was 
making in this case. In the absence of any 
definition of the word in the Contempt of Courts 
Act, the word has got to be interpreted in 
its general sense. In Haricharan v. Kaushi 
Char an, 44 c. w. N. 630 : (A. I. R. (27) 1940 cal. 
286: 41 Or. L. J. 662), the question arose whether 
a Debt Settlement Board was a Court within 
the meaning of s. 196, Criminal P. C. Decisions 
bearing on the question of the general attributes 
of a Court were examined in this case and a 
summary of these attributes given by Curgen- 
ven J. in Mahabaleswarappa v. Gopalasivami 
Mudaliar, 68 Mad. 954 at pp. 966, 967 : (A. I. R* 
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(82) 1935 Mad. 673: 36 Or. L. J. 895), was adopted 
as laying down correotly the attributes by which 
it may be possible to distinguish a Court from 
other officers exercising non-judicial functions. 
The.observations of Curgenven J. are as follows: 

To summariso the effeot of these decisions it would 
Beem that we have to look, not the source of a tribunal's 
authority, or to any peculiarity in the method adopted 
of creating it, (though it is undoubtedly a considera¬ 
tion that it derives ita powers mediataly or immediately 
from the Crown) but to the genera) char&ctor of its 
powers and activities. If it has power to regulate legal 
rights by the delivery of definitive judgments, and to 
enforce its orders by legal sanctions, and if its proce¬ 
dure is judicial in character, in such matters as the 
taking of evidence and the administration of the oath, 
then it is a Court.” 

[26] The learned Judges of the Calcutta High 
Court observed further that particular emphasis 
should also be laid upon what they considered 
to.be "an essential feature of all Courts, viz., 
that the tribunal in question must be one in 
which justice is judicially administered, and 
which is empowered to arrive at an independent 
judicial decision on legal evidence. ” The appli¬ 
cation of these tests to the case before them 
yielded the result that a Debt Settlement Board 
was not a Court. 

[27] I am in respectful agreement with the 
statement of law contained in this case as to 
the general attributes of a Court. If the test 
laid down above is applied, there can bo no 
question that the proceedings in the original as 
well as in the appellate stage were not in a 
Court. The Sub-Deputy Collector had merely 
to make a report in an executive or in an 
administrative matter. His enquiry was not 
covered even by the Regulation. He had no 
power to regulate legal rights by delivery of 
definitive judgment. His procedure even if ho 
were treated as a Revenue Officer acting under 
the Regulation was admittedly non.judicial in 
character as these proceedings were not covered 
by B. 181 and were, therefore, expressly taken 
out of the category of judicial proceedings. He 
had admittedly no power to administer oath. 
He had no power to arrive at an independent 
judicial decision on legal evidence. The procee- 
dings before him, therefore, were not in a Court. 
When he resorted to s. 142 punishing the defaul- 

. , failure of the Secretary to oomply 

with his order, he no doubt purported to act 
under the Regulation, though he had no jurisdic¬ 
tion to do so. Even when taking aotion as such, 
he was not olothed with the authority of a Court 
and his proceedings were not judicial in character. 

[28] The proceeding before the appellate 
authority, viz., the Deputy Commissioner, was 
also not a proceedings in a Court. If the Sub- 
Deputy Collector had not taken aotion under 
8 . 143 of the Regulation, he would merely have 


reported to tho Deputy Commissioner. The 
report would have been merely an executive or 
administrative act of an Executive Officer. The 
appellate jurisdiction of the Deputy Commis¬ 
sioner sprang or arose from the fact that the 
Sub-Deputy Collector had at one stage of the 
proceedings purported to act under the Regula¬ 
tion. When he took action under the Regulation, 
his orders became appealable and tho appeal 
lay to the Deputy Commissioner. The Deputy 
Commissioner, therefore, was acting under the 
Regulation in entertaining and disposing of the 
appeal against the order of conviction of the 
Secretary of the Ladies’ Club. As a Revenue 
Officer exercising appellate jurisdiction in a 
matter which according to the Regulation was 
not a judicial proceeding even he could not be 
regarded as a Court. He also did not possess 
those attributes which go to make a Court. The 
mere fact that ho exercised appellate jurisdic¬ 
tion would not convert him into a Court. In 
Sashi Bhusan v. Ful Khan, 44 c. w. n. 7 G 3 : 

(A. I. R. (27) 1910 cal. 454: 41 Cr. L. J. 051), it 
was held that like Debt Settlement Boards, au 
appellate Officer also is not a ‘Court’ within 
the meaning of s. 195, Criminal P. C. In that 
case, the learned Chief Justice of the Calcutta 
High Court when considering whether the Deb- 
Settlement Tribunal was a ‘ Court ’ or not, obser¬ 
ved as follows: 

‘'There is an old definition and yet a comprehensive 
one by great authority ; it is that of Sir Edward Coke 
in his treatise Coko on Littleton, 58-a, where he eay? 

‘a Court is a place where justice is judicially minis¬ 
tered.” 

With this dictum in view ho held that the 
functions of the Debt Settlement Tribunals on 
tho original as well as appellate side, however 
admirablo their purposes, did not come within 
this wider definition. They wcro held not to be 
Courts. 

[29] Against this view the learned Advocate- 
General haB cited only Advocate-General v. 
Jtfauvg Chit Mauvg, a. I. R. (27) 1910 Rang. 
68: (41 Cr. L. J. 470). But this authority does 
not help him. The question in this case was 
whether a Sub-Divisional Magistrate when hold¬ 
ing an inquiry under 8. 17G, Criminal P. C., 
was acting as a Court for the purposes of s. 2 , 
Contempt of Courts Act. It was held that the 
word ’Court’ was used in the Contempt of 
Courts Act in the same wider sense in which it 
was used in s. 195, Criminal P. C. The meaning 
given to the word ’Court’ for purposes of that 
section was held to include a tribunal em¬ 
powered to deal with a particular matter and 
authorised to receive evidence bearing on that 
matter in order to arrive at a determination. 
Giving this wider sense to the word, the learned 
Jadgea of the Rangoon High Court held that a 
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Magistrate holding an enquiry into the cause of 
death who must come to a finding as to what 
caused that death and who caused it comes 
within that definition. For the purposes of his 
enquiry he has authority to receive evidence. 
The enquiry, therefore, was held to be covered 
by the expression 'judicial proceedings’ as defin- 
erl m the Criminal Procedure Code. It i3 the 
judicial character of the proceedings that was 
the basis of the decision. In this case, the 
proceedings of the Sub-Deputy Collector were 
admittedly not judicial. His action under s. 142 
was in excess of his authority. The Rangoon 
case, therefore, is distinguishable. 

[30] In these circumstances it is clear that 
the proceedings, both original and appellate, 
with which we are concerned in this case, were 
not before a Court and the Contempt of Courts 
Act, therefore, has no application. 

v.S.B. Rule discharged. 


A. I. R. (37) 1950 Assam 32 [ C . N. 10.] 
Thadani Ag. C. J. AND Ram Labhaya J. 


Miss S. Das Gupta—Petitioner v. Deputy 
Commissioner, Goalpara—Opposite Party. 

Revenue Revn. No. 36 (R) of 1949, Decided on 4th 
AuguBt 1949. 

(a) Assam Revenue Tribunal (Transfer of Powers) 
Act (IV [4] of 1948), S. 3 — Enquiry before Sub- 
Deputy Collector not coming under S. 141 or S. 142 
of Assam Land and Revenue Regulation — Sub- 
Deputy Collector acting or purporting to act under 
those sections—Case is revenue case within S. 3. 


If the Sub-Deputy Colleotor acted or purported to act 
under the Assam Land and Revenue Regulation with 
reference to an enquiry, even though the enquiry itself 
does not come within the purview of the Regulation 
the Sub-Deputy Collector, in so far as he acted or pur¬ 
ported to act under the provisions of S. 141 or S. 142 
acts as a Revenue Officec in a revenue case within 
the meaning of 8. 3. [Para 3] 

(b) Assam Land and Revenue Regulation (1886), 
S. 15 1 — Jurisdiction under-Revisional jurisdiction 
under section is« now exercisable by High Court 
— Assam Revenue Tribunal Act (II [2] of 1946), 
Ss. 5, 6 and Schedule — Assam Revenue Tribunal 
(Transfer of Powers) Act (IV [4] of 1948), S. 3 and 
Schedule. 

Seotion 151 doe3 not find place in ool. 3 of the Sche¬ 
dule to the Notification No. RL 12/46/8 dated 8th May 
1948. The plain meaning of the omission of S. 151, 
of the Regluation from ool. 3 of the Sohedule is that the 
revisional jurisdiction of the Commissioner has not 
been transferred to the Development Commissioner. 
Item No. 6 in the 3rd column of the sohedule to Assam 
Aot II [2] of 1946, under the head “jurisdiction” Inclu¬ 
des revision under S. 151, whioh means that in all 
revenue cases after 28th May 1946, the day on which 
Act II [2] of 1946, received the assent of the Governor 
revision under S. 151, lay to the Tribunal. The jurisdic¬ 
tion and powers of the Revenue Tribunal appointed 
under Aot II [2] of 1946, have been transferred partly 
to the High Court and partly to certain authorities ap¬ 
pointed by the Provincial Government. In col 3 nf 
Sch. A of Aot IY [4] of 1948 under the head ••juris¬ 


diction” the revisional jurisdiction of the Provincial 
Government vested in the Provincial Government im¬ 
mediately before the 1st day of April 1937, was trans¬ 
ferred to the High Court under sub-s. (2) of S. 3, Assam 
Act IV [4] of 1948. Between 1946 and 6th April 
1948, the day on which Assam Act IV [4] of 1948, re¬ 
ceived tho assent of the Governor, the revisional juris¬ 
diction of the Provincial Government under S. 151 of 
the Regulation was exercised by the Revenue Tribunal 
under 8. 5 of Assam Act II [2] of 1946, and by Assam 
Act IV [4] of 1948, the jurisdiction exercised by the 
Revenue Tribunal up to 6th April, 1948, was trans¬ 
ferred to the High Court to the extent mentioned in 
Sch. A. Thus the revisional powers under S. 151 of the 
Regulation, are now exercisable by the High Court. 

[Paras 8, 9, 10] 

(c) Assam Land and Revenue Regulation (1886) 
Ss. 140,141 — Revenue Officer cannot regard private 
house or club as his Court. 

Section 140 cannot be interpreted as meaning that 
a Revenue Officer described in S. 140 or S. 141, 
can, in virtue of his presence in a house or club 
on offioial business, regard the house or club as his 
Court. Nor can it be said that having regard to the 
multifarious duties which a Revenue Officer has to per¬ 
form under widely different conditions and circumstan¬ 
ces, his right to enter a place, whether it be a house or 
a club, at any time of the day or night, and to regard 
it as a Court, ought to be recognised. [Para 14] 

S. K. Ghose, P. K. Gupta and J. C. Sen — 

for Petitioner. 

K. R. Barman, Government Advocate — 

for the Crown, 

Judgment. —This is a petition under s. 161, 
Assam Land and Revenue Regulation against 
the following order passed by the Deputy Com- 
missioner, Goalpara, dated 19th April 1949: 

“Orders passed. The S. D. C.’s orders held to be legal. 
But the appellant is given one week’s time from the 
date of the order to produce the neoeseary records 
before the S. D. C., failing whioh, a daily fine of Re. 1/- 
under S. 142, A. L. R. Manual shall be imposed upon 
the appellant and the order of the learned S. D. C. is 
modified to that extent.” 

The order passed by the S. D. C. was an order 
fining the petitioner a sum of Rs. 10, under s. 142, 
Assam Land and Revenue Regulation, and dec¬ 
laring that the petitioner was liable to pay a 
recurring fine of Rs. 10, a day for so long as she 
did not appear before him in his Court with all 
the relevant papers of the club called the Dhubri 
Ladies Club. 


[ 2 ] The faots leading to this petition are 
stated at some length in our judgment in ori- 
ginal criminal Misc. Case no. l of 1949 (Deputy 
Commissioner, Goalpara v. Sri UpendraSaran 
Sanyal, (A. I. R. ( 37 ) 1950 Assam 26). 


- - — 

ha3 contended that this Court has no jurisdiotio 
to entertain the application in view of 8.! 
Assam Act IV [4] of 1948, called the Assam Rf 

venue Tribunal (Transfer of Powers) Aot, 194 ( 
which says: 

th ‘‘ 3 ‘ to the P rov isiona of sub-a. (3), c 

in IIS ; if n \ the f 93am Hi S h Cou 't shall exercise U 
jurisdiction to entertain appeals and revise deoiaiona i 
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revenue cases as was vested iu the Provinoial Govern¬ 
ment Immediately before the first day of April 1937 
under any law for the time baing in force. ,f 

Mr. Barmin’s oontention is that the eubjeot. 
matter of the petition before us is not a revenue 
aase inasmuob as the S. D. C. was merely asked 
to make a report and examine some records in 
connection with a petition made to the Deputy 
Commissioner by the Mahila Samiti for aecuv- 
mg housing accommodation ; that as the en¬ 
quiry and examination which the S. D. C. was 
required to make upon the application of the 
Mahila Samiti was nob within the purview of the 
Regulation, it cannot be regarded as a revenue 
case. The short answer to this contention is that 
the eubjeot-matfcer of the revision petition before 
us is not the enquiry and examination called 
for by the Deputy Commissioner from the 
Sub-Deputy Collector but an order of the Sub- 
Deputy Collector by which he fined the petitio- 
ner a sum of rs. lo acting^or purporting to act 
under the provisions of Ss. 141 and 142 of the 
Regulation. If the S. D. C. acted or purported to 
aot under the Assam Land and Revenue Regu¬ 
lation with reference to an enquiry, even though 
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the onquiry itself does not como wit-bin the pur¬ 
view of the Regulation, the S. D. C., in so* far 
as he acted or purported to act ualnr the pro- 
Visions of Ss. in or s. U2 of the Regulation, 
aotoi a3 a Reyenuo Oilicor iu a revenue case' 
witbiu the meaning of s. 8, Assam Act iv U) of' 
1918. 

[l] It was next ooatsudel by Mr. jLrnun 
that assuming that the subject.matter ot the 
petition is a revenue case, the proper authority 
before which the revision petition should have 
been filed is not the High Court but the Develop, 
ment Commissioner, and he has drawn our atten¬ 
tion to Notification No. rl. 12/16 Id, dated 8th 
May 1918, which is in these terms: 

'Id exercise of tbe powers conferred by S. 3. Assam 

ATviTnof \ ( ,I r A a3fer of Powers) Act, 1917 (Assam 
A.t XI! [12] of 191/). tbe Governor of Assam is ptea- 
bM to transfer the powers hitherto exercised by, and 
tuo jurisdiction vested in tho Commissioner of Divi- 
s.on. Assam, under the provisions of tb? Acts. Rules 
and Regulations, specified in columns 2 and 3 oi ihe 
ocjedule attached hereto to the authority or author;- 
ties mentioned io column 4 thereof." 

[5] Columns 2 , 3 and 4 of the Schedule read 
as follows: 



Serial 

No. 


Names of the Acts, Rules and 
Regulations. 


No. of section 
Rules or 
Regulation. 


Authority or Authorities 
to whom the power is 
transferred or jurisdiction 
vested iu 


Remarks 



The Assam Land and Revenue Regu¬ 
lation, 1886 (Regulation I of 1886), 

Ditto 

Ditto 

Ditto 

Ditto 

Rules under the Assam Land and Re- 

IS £ ef ?\ ,lati0n - 1886 (Regulation I of 
1880) Settlement. Rulea. 

Ditto 

Ditto 

Ditto 

1 Ditto 

Rules under the Assam Land and 

1886 ( R ®g ulati °n I 
01 1886 ) Settlement Rules. 

Ditto 

56011008 26 ' 27 » 152 and 
*A y r and a D9ma « at '°n of land) of tbe 

lftRfl?n Lan i d * I ftD r Revenue Regulation, 
1886 (Regulation I of 1886). 

Rules under Chapter V of the Rule 139 

and , Rovenue Regulation* 
1880 (Regulation I of 1898) relating to 
arrears and the mode of recovering them. 


Section GOA 

Section 69B 
Sectiou 90 — 
Note ( 4 ) 

, Section 123 
Sections 130 
and 140. 

Rule 11 
Rule 22 (ii) 
and (iv) 

Rule 26 
Rule 40 
Rule 66 

Rules 67 
(Note), 68 & 69. 
Rules 88 


Rule 92 

Rules 104 and 
117. 


( Development Commis¬ 
sioner. 

Ditto 

Ditto 

1 

Ditto 

Ditto 

Government in the Re 
vonu- Department. 

Development Cimmis- 
sioner 
Ditto 
Ditto 

Government in the Re¬ 
venue Department. 

D.tto 

Development Commis¬ 
sioner. 

Government iu tbe Re 
venue Department. 

Development Comuiis 
sionor. 


a^ U lfl 3 7 139, 149 De P“ty Commissioner ; 
ana 10 /. Development Commissioner. 
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Serial 

No. 

Names of tbe Acts, Rule3 and 

Regu ations. 

No. of gectioD 
Rules or 
Regulation. 

* 

Authority or Authorities 
to whom the power is 
transferred or jurisdiction 
vested in. 

Remarks. 

1 

1 2 | 

3 ' 1 

‘ 1 

5 


5. 


6 . 

7. 


8 


9 . 


10 . 


12 . 


18. 


14. 


15. 


I 


Rules under Sections 129, 152 and 155 
(b) and (c) of the Assam Land and Re¬ 
venue Regulation, 1886 (Regulation I of 
1886) Settlement Rules. 

The Assam Land Revenue Re-assess¬ 
ment Act, 1936 (A c sarn Act VIII of 1936) 

Rules under the Assam Land Revenue 
Re-aesessment Act, 1936 (Assam A:t VIII 
of 1936). 

Rules under Sections 34 (2) (e), 35 (2) 
and 72 (c) of the Assam Forest Regula¬ 
tion, 1891. 

Rules framed under Sec. 6 of the Indian 
Fisheries Act, 1897 (Act IV of 1897), and 
sections 155 and 156 of the Assam Land 
and Revenue Regulation, 1886 (Regulation 
L of 1886), in respect of the waters decla¬ 
red to be fisheries by proclamations issued 
from time to time under section 16 of the 
Regulation. 


Rule 188 (c) 


Section 21 (1) 
and (2). 

Rule 6 
Rule 13 


Rule 14 
Rule (6) (v 
Rule 9 (1) 


>} 


Ditto 


The Goalpara Tenancy Act, 1929 
(Assam Act I of 1929). 


Rule 10 
Executive In¬ 
structions. 

179 

187 

Executive In¬ 
structions. 

190 

Executive In¬ 
structions. 

194 

Section 4 (21) 

Section 17 (2) 
Sections 100 



(1) and 119 (1) 

Ditto 

11 . 

Rules under the Goalpara Tenancy Act, Rule 60 (1) 

Ditto 


1929 (Assam Act V of 1929). 



The Assam (Temporarily Settled Dis¬ 
tricts) Tenancy Act, 1935, and the Rules 
thereunder. 

The Sylhet Tenancy Act, 1936 (Aesam 
Aci XI of 1936). 


Rules under the Sylbet Tenancy Act, 
1936 (Assam Act XI of 1936). 


The Bengal Public Demands Recovery 
Act, 1913 (Bengal Act III of 1913). 


Rule 60 (5) 
Rules 62 (4), 
62 (6) and 72. 

Sections 98 (a) 
and 99 (1). 

Sections74 (6), 
120 (1) & 139(1). 

Section 170 
(1) and (2). 

Rules 7 (2), 51 
(1) and (5), 53 
(4) and (5), and 
63. 

Sections 3 (3), 
51 (1) and (3), 

and 53. 


Director of Land Records. 

Deputy Commissioner. 

Director of Land Records 
v/ith approval of Govt. 

Director of Land Records. 

Development Commis¬ 
sioner. 

Ditto 

Development Commis¬ 
sioner. 

Government in the Re¬ 
venue Department. 

Development Commis¬ 
sioner. 


High Court. 

Development Commis* 
eioner. 

Ditto 

Ditto 


Ditto 

Ditto 

Development CommiS' 
sioner. 

Ditto 

Ditto 

Ditto 


Ditto 


It is clear from the contents of column 3 that 
the powers which were before 8 th May 1948, 
exercised by a Commissioner of a Division under 
Ss. 69a, 69 (b) 90, 123 and 140, Assam Land and 
Revenue Regulation, were transferred to tbe 
Development Commissioner. Sections 141 and 142 
are not included in column 3 Under S. 141, the 
Provincial Government and any officer men¬ 
tioned in S. 140 may summon any person whose 


attendance is considered necessary for the pur¬ 
pose of any investigation or other business before 
them conducted under the Regulation. Sec¬ 
tions 141 and 142 of the Regulation read as fol¬ 
lows: 

“141. (1) The Provincial Government and any officer 
mentioned in S. 140 may summon any person whose 
attendance they consider necessary for tbe purposes of 
any investigation or other business before them con¬ 
ducted under this Regulation. 





I960 


altond^Uw'fS 119 90 Eun ? monod efa a!l be bound to 

S::y e ^r souorbyftuthoriiad ^«»* 

wWob%^ t tVe b Utd; UP ° n 8UbjeCt r ° SpectiDg 

may L to rSr t U d°. e aUCb documeQl9 and °‘ b *r things as 

fljf bi f TUST fail ! 10 c , omply within tbQ time 

nxea by a notioe served on him with anv requisition 

SaaLT” ““ der S ' 141 - th ° <>««« S 

53SF may ,mpose u P on him such daily fine as he 
thinks fit, not exceeding fiity rupees, until the requisi¬ 
tion is complied with; q ,S1 

fl n P oT5 ed *, bat ’ , wbenever amount levied under 

than ?he Com^i ^ Pa?Sed by an ° fficer other 

exc^o fi T ^ i 1 ” ° C the Provi °cial Government 
exceeds five hundred rupees, the Deputy Commissioner 

Shall report the case to the Commissioner, or if there 

If”- 0 C ° m m^iooer, to the Provincial Government and 
no further levy-m respect of the fine shall he mQr ? Q 

otherwise than by authority of the Commissioner or 
Provincial Government as the case may be ” 

„ J,n Unde , r n 147 ° f lhe an appeal 

shall lie as follows; 

, t0 T lbe (Tribunal appointed under S. 296, Govern¬ 
ment of India Act, 1935) from any original or appellate 
°* dar b i a Commissioner; (b) to the (Tribunal 

? pp ° r d Under S - 296 > Government of India Act 
1935) from any order, original or appellate, passed by 

C ° m m |88ioner of a district not included in /nv 
division of a Commissioner or by a Settlemen* Office^ 

maaj , a?h diet[iot . (o| t0 t g CommSSI, 
orders, original or appellate, passed by a Deputy Corm 

missioner, Settlement Officer or Survey Officer- fdl tr. 
S* Deputy Commissioner, from orders ^ed iy S 
Sub Divisional Officer, an Assistant Commissioner or 
I^xtra Absistant Commissioner; and from orders nrir/inoi 
or appellate, passed by a Survey Officerjn a dietric"^ 

SeWemenioffi? i'™ 00 ? f a Commissioner; (e) to a 
HeU ement Officer, from orders paesed by an Assistant 

SeUle^o, Officer; (!) to a Surv„ Officer, trcm ordera 
passed by an Assistant 8urvey Officer: 

in/ordera? lhat no appeal 8b all lie against the follow- 

Aalff 0 ^^ 8 0i As8istant Settlement Officer or 
Assistant 8urvey Officer under Ss. 21 and 22; (h) orders 
of a Survey Offioer or Settlement Officer 
(1) under 8s. 21, 22 and 24; 

ini 2, hnnn^ rt » Ding u he ■ expeD8e8 ot erecting and repair- 
under S 27^’“ ark 8 accordance W1 *h rules made 

of , a Survey 0fficer * Settlement Officer, or 

or ^confirm? 01 98 0,l fl r ’ ° riginaI ° r ftppdJate - imposing 

» flue not exceeding fifty rupees K 

iL° rder8 0t a Commissioner imposing a' fine not 

K S 8 acT„ hnn,i '. ed < k > 

> W,tb an award of arb.tratora ap 

Si 111 1 ?' 143 ‘ / 9XCept in tba cnse of fraud or 
a?ter iwiii« !k dere UDder S - 148 > admiring an appeal 

«prU,l, £L °h' h “ a “P 1 ™* <“» 

to to. pfoJi” .1 |.‘fa.- ee 10 bB aD “‘ " ubieo ‘ 

a ,‘li Ti? 9 'd p “ rsua ” ce of tto provisions of 

nreferr^ a ti°o that an appeal was 

jL ord^r S U0paty Commissioner ogninBt 

the order of the s. D. o„ dated asrd March 1919 . 

' Ittradiotion under the Regulat.on 

i:in“L 8 ' 181 01 Regulation which 
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sioner, a Settlement Officer, and a Survey Officer nny 
cal for ho proceeding-, held by nny nfficer 7uW™Z 
o ,t or l„„, ,,s U,C case ra„y bo, and „„ mch ' 
thereon as it or he, as the cnse may bo, thinks fit." 

nf Itl q^lTi 151 d0£a n0t fiud * 1,ace in col- 3 

or the bchedule to which we have referred. The 
plain meaning of the omission of s. 151 of the 
Regulat.on from col. 3 of the Schedule is that 
the revisional jurisdiction of the Commissioner 
has not been transferred to the Development 
Commissioner. Indeed s. 5 (D, Assam Revenue 
Tribunal Act, 1946, (Assam Act II [ 2 ] of 1946 ) 
provides that: 

(1) The Tribunal shall exorcise such iuri-dietion to 
entertam appeals and revise decisions in re venue cass 

V T G , d W the Provincial Govern.ne^t iS 

mediately before 1st April 1937 UDder any law for the 
time being in force. (2). In particular and witbrut nr e 
judice to the generality of the foregoing provision P t he 

jUriSdiCti0D 10 

(a) in all revenue cases arising under the provisions 

^*T? entS SpeCi6ed fn th8 Schedule, in which 
such jurisd^t'on was vested in ihe Provincial Govern¬ 
ment immediately before 1-t April 1937, and 

(b) in 1 all cases specified in S. 9. (.3) save as expressly 
provided in any enactment for the time being in fore/ 

official' r^!!i G ° Vev0 "\ eDt ra “y- >>y uolifioation in the 
•l &a2ett ' fi, d,recr ' bv general or .^pccitt) order that 
he.Tribunal shall also have jurisdiction to intortain 
aDd decile appeals and application? for revision in any 
case in which the Provincial Guvernin. nt has or may 
have jurisdiction to entertain and decide such appeals 
and applications. The Provincial Government may at 

• t y l me - by h , ko not'hoatioD, cancel any direction by 
it under this sub-section. * J 

Section 6 of the same Act, namely Act 11 C 2 ] of 
1946, says : 

“In the exercise of the jurisdiction conferred by S 6 

in any case, the Tribunal shall have and may txercice 

a "f be , p0wcre wbic ‘ b . th0 Provincial GovernmJnt had or 
could have exorcised in such case.” 

[9) Item 6 in col. 3 of the Schedule to 
Assam Act II [2] of 1946, under the head ' juris- 
diction,” includes revision under 6 . 151 , which 
means that in all revenue cases after 2bth May 
1946, the day on which Act ll I.2J of 1946 receiv¬ 
ed the assent of the Governor, revision under 
8. 161 lay to the Tribunal. The jurisdiction and 
powers of the Revenue Tribunal appointed under 
Act II [ 2 ] of 1946 have been transferred partly 
to the High Court and partly to certain autho¬ 
rities apjointed by the'Provincial Government. 

We have already referred to 8. 3 of Assam Act 
lv (4] of 1948 dealing with the transfer of powers 
of the Assam Revenue Tribunal. Sub-sec. ( 2 ) of 
8. 3 says': 

“In particular and without prejudice to tbo generality 
of the foregoing provision, the Assam H gb Court shall 
have jurisdiction to entertain appeals and revise deci¬ 
sions in all revenue cases arising under the proviaiODB 
of the enactments specified in 8cb. A ir. which such 
jurisdiction was vested in the Provincial Government 
immediately before first day of April 1937,” 
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[10] In col. 3 of Scb. A of Act IV [4] of 1913, 
•under the bead "Jurisdiction”, the revisional 
[jurisdiction of the Provincial Government ves- 
ted in the Provincial Government immediately 
[before 1st April 1937, was transferred to the 
High Court under sub s. (2) of S. 3 of Assam 
'Act iv [ 4 ] ot 1348 Between 1916 and 6th April 
1918, the day on which Assam Act IV [ 4 ] of 1948 
received the assent of the Governor, the revi- 
sional jurisdiction of the Provincial Government 
under S. 161 of the Regulation was exercised by 
the Revenue Tribunal under S. 5 of Assam Act II 
[2] of 1946, and by Assam Act IV [ 4 ] of 1918, 
the jurisdiction exercised by the Revenue Tribu¬ 
nal up to 8th (6th ?) April 1948, was transferred 
to the High Court to the extent mentioned in 
Sch. A. As wo have already said, item No. 5 in 
col 3 of the sch. a to Assam Activ Cl] of 1948, 
contains the powers in revision under S. 151 of 
the Regulation. It follows from the various 
enactments to which we have referred that the 
revisional powers under S. 151 of the Regulation 
are now exercisable by the High Court. We 
have, therefore, by jurisdiction to entertain this 
petition. 

[Ill A 3 to the merits of the petition, it is 
contended on behalf of the petitioner by Mr. 
Ghose that the action of the S. D. C. in going to 
the Ladies’ Club on the morning of 23rd March 
1949 at 8 A. M. with a view to examine the re- 
cords of the Club, was unwarranted by the pro¬ 
visions of Ss. 141 and 142 of the Regulation 
under which the S. D. C. acted or purported to 
act. It is urged that under S. 141, the S. D. C. 
must issue a summons to a person whose atten¬ 
dance is required for the purpose ot any investi¬ 
gation or other business conducted under the 
Regulation, and that when a person is so sum¬ 
moned, be shall be bound to attend either in 
person or by authorised agent, and to state the 
truth upon any subject respecting which he may 
be examined, and to produce such documents 
and other things as may be required; in the ab¬ 
sence of a summons, the Revenue Officer pres¬ 
cribed under S. 141, is powerless to act under 
S. 142 of the Regulation. 

[ 12 ] Mr. Barman, on the other hand, contends 
that the word "summon” used in S. 141 of the 
Regulation has not the same meaning as the 
word "summons” used in the Code of Civil Pro¬ 
cedure; that if proceedings under 8. 141 are not 
to he regarded as judicial proceedings, R. 181 of 
the Regulation, which says that the provisions 
of the Code of Civil Procedure, and of enact¬ 
ments amending the same, relating to procuring 
the attendance of witnesses and the production 
of documents, shall apply to all proceedings of 
a judicial nature, has no application to action 
taken under 8. 141 or s. 142 of the Regulation, 
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and that a requisition in writing howsoever in- 
formal calling upon a person to attend amounts 
to sufficient compliance with the provisions of 
S. 141 of the Regulation. Assuming for the sake 
of argument that the word ‘ summon” used in 
3. 141 is not to be given the same meaning as 
the word "summon” used in the Code of Civil 
Procedure, because proceedings under S. 141 are 
not judicial proceedings the question arises whe- 
ther’the S. D. C. acted or purported to act in the 
matter of an investigation or other business con¬ 
ducted under the Regulation. 

[13] Mr. Barman frankly admitted that apart 
from the official routine which enables a Deputy 
Commissioner to ask the S. D. C. to report on 
an application such as was made by the Samiti 
in this case, there is no provision in the Regulation 
which authorises a S. D. C. to initiate proceedings 
under S. 141 of the Regulation. 

[14] In our view, the report called for by the 
Deputy Commissioner was a report upon the 
availability of accommodation, as indicated by 
the Samiti in its application, which made no 
reference whatsoever to the grant of land to the 
Ladies’ Club. As to the terms and conditions 
upon which the land was granted to the Ladies’ 
Club, they must be matters of record and all 
that the S. D. 0. was required by the order of 
the Deputy Commissioner to do was to refer to 
the office records relating to the grant of land 
to the Ladies’ Club and to report to the Deputy 
Commissioner accordingly. In the course of 
arguments it was suggested by Mr. Barman that 
the office records relating to the grant of land 
to the Ladies’ Club were not traceable and that 
that was the reason why the S. D. C. called upon 
the Secretary of the Ladies’ Club to produce the 
relevant papers before him. Even so, we do not 
think the S. D. C. was well advised in visiting 
the Ladies’ Club for that purpose ; he should 
have been content to stay in bis office and re¬ 
quire the Secretary of the Ladies’ Club to pro¬ 
duce the relevant papers before him during the 
prescribed office hours. We cannot accept the 
interpretation of S. 140 of the Regulation as put 
by Mr. Barman, that a Revenue Officer descri¬ 
bed in s. 140 or S. 141 of the Regulation can, 
in virtue of his presence in a house or club, on 
official business, regard the house or club as his 
Court. Nor can we accept the position that having 
regard to the multifarious duties which a Reve¬ 
nue Officer has to perform under widely different 
conditions and circumstances, his right to enter 
a place, whether it be a house or a club, at any 
time of the day or night, and to regard it as a 
Court, ought to be recognised. We think, accep¬ 
tance of this position would amount to adding 
a rider to the well-established right of a man to 
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regard his house as his castle. The rider would 
have to be in these words : 

‘The house of an Asbruioso is his castle snbioct to 

* 1 °* Revenue Officer to enter it at anv timo 

01 the day or night and to use it as his Court.” * 

The learned Advocate General who appeared in 

the contempt proceedings, arising out of the 

same matter frankly stated that be regarded as 

indiscreet the visit of the S. D. C. to the Ladies’ 

Club at about 8 A. M. on the morning of 23rd 

March 1949, when Miss Das Gupta had informed 

him that she would not be able to be present at 

the inspection owing to a previous engagement. 

[15j We think the S.’ D. C.’s indiscretion can, 
on the facts of this case, be properly attributed 
to a sense of injured pride when he found that 
Miss Das Gupta preferred keeping a prior en. 
gagement to meeting him at the Ladies’ Club 
on the morning of 23rd March 1949. It is on this 
assumption that we can reconcile the S. D C.’s 
rejoinder to Miss Das Gupta’s lofcter that he 
would visit the Club at 8 a. m., if she had to 
keep a prior engagement at 9 a. m. Assuming 
that the action of the S D. C. on the morning of 
23rd March 1949_was inspired by executive zeal 
only, we do not think, executive zeal can be 
regarded as a virtue when it seeks to use so un¬ 
ceremoniously a private club as a court-house. 

[ 16 ] We are satisfied that the facts of this 
oase justify our interference with the order of 
the Deputy Commissioner passed in appeal from 
the order of the S. D. C., which we regard as a 
fit one to be set aside. 

[17] We accordingly set aside the order of 
the Deputy Commissioner, dated 19th April 1949 
and order that the fine, if recovered, be refunded 
to the petitioner. 

Revision allowed. 

A. I. R. (37) 1950 Assam 37 [C . N. 11 .) 
Thadani Ag. 0. J. and Ram Labhaya J. 

Dighola Ahom and others — Appellants v, 

I he King. 

APP0&1 N °' 19 of 1949, Decided on 22nd 

Pl C> (1898 >’ S ‘ 297 ~ Misdirection 
C ^ ar 6 cd un der S. 366, Penal Code-In- 
12 a? °‘ prev,ous offence of abduction pend- 
— Turv ( r„? CCU8ed conc erned in previous offence 

S 365 y plnoir B / CCU8ed guilty oi oMence under 
under’s S Cod * and ac qui»ing them of oftence 

C them to Tn? Ud ? C in hiS Charge 10 i ury direct - 
cimumstanr^a w Vu rom conduct of accused and 
temnlat»./t nce 5 o hey had requisite intention con- 
ISttdfo ' N ° °PP° rtunity eiven to 

ted jury StaS? n i er A nCe -J udge held m * s direc- 

Tha y -»T C “ m,nal P. C. (1898), S. 342. 

under S • h ««® d and for an offence 

a previomf^ffln “ C ? d# .Pending the investigation of 
aocused ™ 5 8,,Ce °* »»>duotion in which some of the 

fwdiflt of *”}« arned * Tho ^ ury unanimoosly brooght 
of guilty against the accused under S. 306, 

ilMlf MuttfS- 9 
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Ponal Code,an offoneo with which tin v wer« nm .-harped 
whilo acquitting them oi the clntrg.- tin.l, r S 3GG/ In 
his obarge to tho jury, the Sessions Judge dire c. G them 
to infer from tho conduct -f tho iio-.-urcd nnd the eir- 
cumstanCLa of lbo case wh. th.-r tho mvupod b>i.l tho ro- 
qui.'iie intention ns conlemplutt I under S. 305. Tho 
Judge, however, did not give an opportunity to Ujo 
accused, mb Lio was required to do under S. 342 , < 0 ex¬ 
plain this inference : 

i7efd that, by bis reference to the term? id 365 in 
hi? charge to the jury merely on the sin n ;h oi an 
equivocal inference upon which ho invited mo jury to 
Consider the application of S. 366 when there was no 
chargo against the accused under that sicliou, the 
bessions Judge misdirected the jury in law in the ab¬ 
sence of an explanation from the accused in their 
examination under S. 342, Criminal P. C. [Para 12] 

Annotation: (4G-Com.) Criminal P. C., 8. 297 N. 11,- 
o. 342 N. 35. 

(b) Penal Code (1860), S. 362 - Section does not 
define offence Abduction becomes offence when 
accompanied by certain intentions. 

Section 362 merely defines what “abduction” i* It 
does not define an offence. AWucti-u become? an offonce 
only wbeu it is accompanied by one oi liio three inten¬ 
tions described in Ss. 361, 365 and .566, Penal Cole. 

a . , „ [Pant 14] 

Annotation : (46-Man.) Penal Cede., S. 3G2, N. 1 
1». 1. 

(c) Criminal P. C. (1898), S. 238 il , Offence 

under S. 366, Penal Code, sought to be reduced to 
one under S. 365, Penal Coda — Section has no 
application. [Pam 15] 

Annotation : (46-Com.) Criminal P. C., S. 238 N. 2 
Pi. 6, 

(d) Criminal P. C. (1398), S. 236-Accused char- 
ged under S. 366, Penal Code — Fact that girl was 
iorced to go from her house with intent specified 
in S. 366 attempted to be proved _ Fact if proved 
constituting offence under S. 366 — Accused held 
could not be convicted of offence under S. 365, 
Penal Cede. 

Where in a case in which the accused were charged 
under S. 366, Penal Code, it was attempted io prove 
that tho girl was compelled to go from her house with 
tho intent specified in S. 3G6 and tbero was no doubt 
that if this fact could be proved it would constitute au 
offence under S. 366 : 

Hrld, that the question of the applicability of 8. 365 
did not arise and the accused could not be convicted of 
the offence under that section. [Pum 16] 

Annotation : (46-Com.) Criminal P.C., S. 236, N. 1. 

J. C. Sen lor H. K. Lahin —for Appellants. 

B. C. Barua, Govt. Advocate (Jr.)—lot the Crown. 

Judgment. — This is an appeal by 6 per- 
80 D 8 -one Dighola Ahom, Bhanu Ahom. Go pal 
Ahom, Dehiram Ahom, and Somoswar Ahom. who 
were tried along with 4 others by the learned 
Sessions Judge, Lower Assam Division, with the 
aid of a Jury for offences under 8s. 147 , 325 
and 366, Penal Code. Tho jury brought a un¬ 
animous verdict of not guilty of any offence 
againet 4 aocused persons, but brought a verdict, 
of guilty againBt the 5 appellants under a. 365, 
Penal Cede , an offence with which they were 
not charged, while acquitting them oi' tho charges 
under 8. 366, Penal Code., and 147, Penal Code. 

The appellant Bhanu was in addition found 
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guilty under S. 325, Penal Code. The learned 
Sessions Judge agroid with the unanimous ver¬ 
dict of the Jury against the 5 appellants and 
sentenced each of them to rigorous imprisonment 
for 2 years under S. 365, Penal Code, and fur¬ 
ther sentenced the appellant Bhanu under s 325, 
Penal Code., to rigorous imprisonment for G 
months, the sentences to run concurrently. 

[ 2 ] The case for the prosecution was that 
some time before the present occurrence which 
took place on 1st February 10-18, Mt. Kapahi, 
a girl of 17 years of age and a daughter of one 
Kalai Bora, was forcibly dragged to the house 
of one Cheru by the appellauts Bhanu and 
Dighala and one Gerelft in order that she might 
be compelled to marry Cheru. After living for 
a while with Cheru who forced her live with him 
as his wife, sbo managed to escape and return to 
her father, and made a statement before a Ma¬ 
gistrate. 

[3] On 1st February l'J48, at about 2 P. M. 
her younger brother called Kanes war asked her 
to take a jug of water to the field. No sooner 
had Mt. Kapahi loft the house with the water- 
jug than the appellant Dighala Ahom and a 
brother of the appellant Dehiram seized her by 
the arm; almost immediately the other appell- 
ant3 and some others, about 16 in number, came 
aimed with spiars, lathis and daos and took 
away the girl by force; in the course of the abduc¬ 
tion, the appellant Bbanu is alleged to have in 
jured the father of the abducted girl. In the 
fiist information report lodged by the father of 
the girl, he stated that the motive for the abduc- 
tion wa3 revenge. 

[ 4 ] It is the prosecution caso that the abducted 
girl was first taken to the house of appellant 
Mahidhar Ahom and thence to the house of 
appellant Someswar; in the house of Someswar 
her thuria (ear-rings) wero removed by the 
appellant Dehiram, a brother of the appellant 
Someswar; in the house of Someswar, the appel¬ 
lant Bhanu bit her on the mouth with a fist and 
dislocated her teeth; after sunset she was taken 
to a jungle in the bari of appellant Someswar 
and bis brother, Dehi, later she was taken to the 
house of one Indiram, outside the house of 
Indiram; in a bari of bamboo clump3, the appel¬ 
lants Dthi, Gopal and Bhanu raped her; the 
following morning she managed to escape to the 
house of one Paniram, from where Paniram’s 
son, Gandhiram, took her to father's house, 
where she narrated the story to her parents and 
implicated the appellauts and others; her father 
then lodged the first information report at the 
Gahpur Police Station. 

[ 5 ] On completion of the investigation, the 
police sent up the appellants and their compa¬ 
nions before a Magistrate who, after holding a 


preliminary enquiry, committed the appellants 
and their companions to the Court of Sessions 
to stand their trial under Ss. 147, 366 and 325, 
Penal Code. 

[6] Mr. Sen who appears for the appellants, 
has contended that the verdict of guilty brought 
by the Jury under y. 365, Penal Code and accept¬ 
ed by the learned Sessions Judge, was a verdict 
which the jury was incompetent to bring in 
view of the summing up of the learned Sessions 
Judge which, except for a passing reference to 
the terms of S. 365, Penal Code was a summing 
up with reference to the charge under S. 366, 
Penal Code. For instance, the learned Sessions 
Judge has stated in his charge to the jury ; 

“You aro to infer from the conduct of the culprit* 
and the circumstances of the cft '0 whether the culprits 
had the requisite intention as contemplated under 
S. 306, Penal Co^e. Id tho ejahar , it was stated that 
tbeie hud b-en a previous case pending about the 
abductiou of tho girl, Mt. Kapahi, aud that the girl, 
Me. Kapahi, was abducted this nine while she was in 
Jnnma (custody) of Kolai with the permission of the 
Magistrate, and that some of the accused were accused 
in that previous case. That the occurrence of this case 
was committed by thtm because some of tho accused 
in the previous case were arrested by police and in 
order to take revenge for the previous case.” 

“Since after tho removal of the girl, Mt. Kapahi, to 
Muhidbar’a 1»< use, as I have already stated we have 
the evidence of no other except the girl herself. She 
says that from Mahidhar's house she was taken to 
SomP3wiir’6 hou '0 by Dighala, Bhanu, Someswar, Dehi, 
Gopal and Mahidhar. That Gopal and Dehi dragged 
h<*r by the hands and Bhanu and Dighala pushed her 
from behind. That there at Someswar’s house, Dehi 
snatched of her thurxas from her weariug, and that the 
three women accused pressed her when the thurxas 
were Miatcbed oil from her ears. But her father, Kolai, 
gives evidence that after the girl escaped and returned 
home, she r^pirt^d to him that at Someswar’a house 
her thurias wore takeD by Someswar.“ 


[ 7 ] Mr. Sen has drawn our attention to these 
passages to point out that in the entire evidence 
of the girl, which the learned Sessions Judge 
placed before the jury, there is no reference 
whatsoever to her having ever been secretly and 
wrongfully confined. Indeed it appears that 
apart from a passing reference to 8 . 365, Penal 
Code under the heading “The Law”, there is 
nothing to show that the learned Sessions Judge 
had in mind the particulars which constitute an 
offence under S. 365, Penal Code. It is true that 
in the last paragraph of his charge to the jury, 
the learned Sessions Judge has stated : 


“Therefore, on the evidence placed before you, you 
are to consider whether she was abducted with the 
requisite intention as contemplated under S. 366, 
Penal Cole, or with intent to cause her to be wrongfully 
confined secretly so that her evidence might be shut out 
In the previous case of nbduotion, which was still under 
investigation. I have placed the law and the evidence 
of the case and you are to decide whether any of the 
accused persons could be held guilty under any of the 
sections of the Indian Penal Code I have explained 
above.” 
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[8] We are unable to find from the evidence 
on record, even so much as a suggestion, that the 
girl was seoretly and wrongfully oonfined. 

[9] In connection with this aspect of the case, 
we are constrained to'observe that having re¬ 
gard to the examination of the appellants under 
the provisions of s. 342, Criminal P. C., the 
learned Judge was not justified in referring to 
the particular inference upon which he invited 
the jury to act. If the learned Judge thought 
that the particular inference was an adequate 
piece of evidence to enable the jury to consider 
their verdict in relation to an offence under 
8. 365, Penal Code, he should have given an 
opportunity to the appellants, as he was required 
to do under the provisions of S. 342, Criminal 
P. C., to explain this piece of evidence, the 
more so when the appellants were not charged 
with an offence under s. 365, Penal Code. 

[ 10 ] In the committing Magistrate’s Court, 
the examination of the appellants was in these 
terms : 

*'Q. What is your defence ? 

A. I did not commit any offence. I cannot say any¬ 
thing. 

I was out for outting thatch, I know nothing. 

I was at Jorhat.” 

[Ill At the trial in the Court of Session, the 
-learned Judge put the following questions to the 

appellant: 

Q. Have you heard the depositions of the 
witnesses ? 

A. Yes, I have heard. 

Q. You may eay what you have got to say. ? 

A. I did not drag the girl. I am not guilty.” 

[12] By bis reference to the terms of s. 365 , 
Penal Code in his charge to the jury, merely 
on the strength of an equivocal inference upon 
Which he invited the jury to consider the appli¬ 
cation of 8. 865, Penal Code when there wafl no 
charge against the appellants under that section, 
the learned Judge, we think, misdirected the 
jury in law, in the absence of an explanation 
from the appellants in their examination under 
8 . 842, Criminal P. C. It was not the prosecution 
^bat the intention of the appellants in 
abducting the girl was secretly and wrongfully 
to oonfine her. The learned Judge should have 
warned the jury that there was no direct evi¬ 
dence as to the intention required for a conviction 
under 8. 36B, Penal Code. His giving prominence 
to the particular inference without making any 
reference to the absence of any direct evidence 
on the point, amounte on the facts of this oase, 
particularly the failure to comply with the pro¬ 
visions of 8 . 842, Criminal P. C., to misdirection 
an “,. b | fta fesulted in the erroneous verdict, a 
verdiot which we regard as against the weight of 
•evidence. 

[ 18 J Mr. Barua who appears for the prosecu- 
•won, contends that the verdiot of the jury under 


S. 365, Penal Code was justified in view of the 
provisions of S. 238, Criminal P. C. Section 233 , 
Criminal P. 0., is iu these terms : 

"(l) When 11 person is charged with an offence con¬ 
sisting of several particulars, a combination of rorae 
only of which constitutes a complete minor offonco, and 
such combination is proved, but tho remaining particu¬ 
lars are not proved, he may hi* convicted of tho minor 
offence, though he was not charged with it. 

(2) When a person is charged with an off.-nee and 
facts are proved which reduce it to a minor offence, he 
may be convicted of the minor offence, although he is 
not charged with it. 

(2-A) When a person is charged with an offence, he 
may be convicted of an attempt to commit such offence 
although the attempt is not separately charged. 

(3) Nothing in this section shall be deemed toauiho- 
r,se a conviction of any offence referred to in 3. 198 
or 3. 199 when no complaiut has been made as requir¬ 
ed by that section.” 

[14] The several particulars which constitute 
an offence under S. 366, Penal Code are these : 
(l) that a woman was compelled by force or 
deceitful means to go from any pluoe, ( 2 ) that 
she was so compelled or induced with inti nt that 
she may be compelled or knowing it to b likely 
that she will bo compelled to marry any person 
against her will, or iu order that she may bo 
forced or seduced to illicit intercourse or know- 
ing it to be likely that she will be forced or 
seduced to illicit intercourse. Sectiou 362, Penal 
Code, merely defines what abduction’ is, It 
does not define an offenco. Abduction becomes 
an offence only when it is accompanied by one 
of the 3 intentions described in 8s. 364, 365 and 
366, Penal Code. 

[15] Section 238 (l), Criminal P. C. applies 
when a person is charged with an offence con¬ 
sisting of several particulars, a combination of 
some only of which constitutes a complete minor 
offence, and when such combination is proved, 
but the remaining particulars are not proved, 
he may be convicted of the minor offence, though 
he was not charged with it. Stction 238 (f), 
therefore, in terms has no application to a case 
when the offence charged under 3. 366, Penal Code 
is sought to be reduced to one under 3. 365. 
Penal Code. If any part of 8. 238, Criminal 
P. G., applies to such a case, it is S. 238 ( 2 ), 
which is in these terms: 

‘‘When a person is charged with an offence and facts 
are proved which reduce it to a minor offence, he may 
be convicted of the minor offence, although he is not 
charged with it.” 

Illustration (b) to 8. 238, Criminal P. C., eluci¬ 
dates the meaning of sub s ( 2 ) of s 238 , Cri¬ 
minal P. C. We have already observed that we 
are unable to take the view that facts have been 
proved in this case which reduce the offence 
charged under 9. 366, Penal Code to one under 
S. 365, Penal Code. 

[16J Mr. Barua next contended that Ss. 236 
and 537, Criminal P. 0., applied to the facts of 
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the cape. Section 236, Criminal P. C., reads as 
follows: 

“If a sirplc act or series of acts is of such ft nature 
that it is doubtful which of several offences the facts 
which can b > proved will constitute, the accused may 
1x3 charged with having committed all or any of 
such offences, and any number ef such charges may be 
tried at OLce; or he may be charged in ihe alterna¬ 
tive with having committed some one of the said 
offences.“ 

Section 237, Criminal P. C., says: 

“(1) If, in the case mentioned in S. 236, the accused 
ia charged with one otlence, and it appears in tvidenoe 
that he committed a different offence for which he 
might have been charged under the provisions of that 
section, he may be convicted of the offence which he ia 
shown to have committed, although ho was not charged 
with it.” 

Section 236, Criminal P. C., applies only when 
it is doubtful which of several offences upon the 
facts which can be proved will be constituted. 
In this case, it was attempted to prove that the 
girl was compelled by force to go from her 
house with the intent epecified in S. 366, Penal 
Code. There is no doubt that if this fact could be 
proved, it would constitute an offenec under 
S. 366, Penal Code. The question, therefore, of the 
applicability of s. 366, Penal Code, did not arise. 

[17] Mr. Barua has referred us to a decision of 
the Calcutta High Court reported in Queen 
Empress v. Stta Nath, 22 cal. 1006 . It is true 
that the decision in that case supports the view 
that where a charge bad been framed against an 
aocused person under s. 366, Penal Code and the 
charge fails, the Court could convict the accused 
person under S. 366, Penal Code in the absence 
of a formal charge having been framed against 
him. Macpherson J. observed: 

"But tbo object of the outrage was, we consider, not 
to violate the oomplainant’e person but to prevent her 
from proseouting the complaint which she had made, to 
bring her under the influence of the person who bad 
abduoted her and to keep her away from tbo influence 
of those who might compel her to go on with tbo com¬ 
plaint and for that purpose it was neoessaty to keep 
her in confinement. 

It is true that wrongful confinement Is not an 
essential feature of the commission of an offence under 
8. 366, but it must often be involved in it, and the 
whole case for the proseoution is not only that there 
was abduction but confinement wiibthe view to force 
the oomplainant to illioit intercourse.” 

[ 18 ] With great rtspect, the words in s. 365, 
Penal Code are not ‘confinement or wrongful 
confinement’ but ‘secret and wrongful confine¬ 
ment., Macpherson J., did not say under which 
sub section of S. 238, Criminal P. C., such a case 
would fall, but Banerjee J , apparently applied 
sub s. ( 2 ) of S. 233, Criminal P. C., to the facts 
of that case. He observed: 

"Now S 238, Criminal P. C., Para. 2, says: "When a 
person is charged with an offence and facts are proved 
which reduce it to a minor offence, he may be convict- 

ed of the minor offence, although he is not charged 
with it. 


[19] Assuming sub-9. (2) of S. 238, Criminal 
P. C., applies to the facts before us, we are of 
the view that facts have not been proved in this 
case which reduce the offence charged under 
s. 366, Penal Code to one under s, 365, Penal 
Cede. Indeed I am more inclined to the view 
that when the two intentions as described in 
8. 365 can be proved by direct or inferential 
evidence, an accused person ought to be charged 
with both offences under S. 235. Criminal P. C,, 
and that Ss. 236, 237 and 238, Criminal P. 0., 
have no application. If the intention described 
in s. 366, Penal Code, fails and that described in 
s. 365, Penal Code is established, an accused 
person can be convicted under S. 365, Penal 
Code, provided a charge is framed against him 
under s. 365, Penal Code in accordance with the 
provisions of 8. 235, Criminal P. C. But we leave 
this question open for a decision upon a more 
appropriate occasion. 

[ 20 ] The result is that the appeal is allowed 
in respect of the conviction and sentence passed 
on the appellants under S. 365, Penal Code. They 
are acquitted of the offence under 3. 365, Penal 
Code. So far as the conviction and sentence pas¬ 
sed upon the appellant Bhanu under B. 325 
Penal Code, is concerned, we see no reason to 
interfere. The conviction and sentence passed 
upon Bhanu under 8. 325, Penal Code are con¬ 
firmed. 

v.r.b. Appeal allowed . 


A. I. R. (37) 1950 Assam 40 [C . N. 12.) 
Ram Labhaya J. 

Narayan Bedia — Appellant v. Dambaru- 
nath Bargohain and others — Respondents. . 

Second Appeal No. 35-A of 1948, Decided on 28rd 
June 1949. 

(a) Assam Land and Revenue Regulation 
(1886), S. 82 — Sale under S. 91 of Regulation — 
Ss. 81 and 82 cannot govern such sale — Assam 
Land and Revenue Regulation (I [1] of 1886), 
Ss. 81 and 91. 

Sections 81 and 82 cannot govern eales made or 
ordered under S. 91 of tbo Regulation. It is not, there¬ 
fore, necessary for a person who is affected by a sale 
under S. 91 to institute a suit for having the sale am 
nulled by tbe Civil Court under the provisions of 8. 82 
if he can show that the sale is a nullity. [Para 9] 

(b) Assam Land and Revenue Regulation 

(1886), S. 91 — Sale of land under section _Cir¬ 

cumstances not justifying sale _ Revenue Officer 
not authorised to order sale— Objections to sale not 
raised before Revenue Officer by defendant whose 
interests were affected by sale — Appeal by defen¬ 
dant to Revenue Tribunal —Tribunal ordering sale 
to be set aside on defendant depositing certain 
amount — Suit by auction-purchaser for possession 
— Orders of Revenue authorities held were without 
jurisdiction and sale was nullity Deiendant held 
could challenge orders in collateral proceedings— 
Assam Land and Revenue Regulation (I [1] oi 
1886), S. 151. 
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Tho land in suit wa9 sold for reoovery of arrears of 
land revenue under S. 91. The circumstances- which 
justify action under S, 91 did not exist wher^the sale 
was ordered; nor was the Revenue Officer authorised in 
law to order the salo. Tho defendant whose interests 
were affeoted by the sale, without raising any objec¬ 
tions to the 6ale in the Court of the Revenue Officer, 
appealed to the Revenue Tribunal which ordered that 
the sale would be set aside on defendant depositing a 
sum equal to the purobase money, though the defen¬ 
dant was not in arrears so far as the land revenue was 
concerned. The land in suit was also not a defaulting 
estate or part of it, In a suit by the auction purchaser 
of the land for possession thereof: 

Held that the orders of the Revenue authorities were 
without jurisdiction and the sale on tho basis of which 
the plaintiff claimed title to tho property was a nullity 
in law. The Revenue Tribunal could not validate a salo 
which was void under 8. 151 and the mere fact that 
the defendant was a party to the.proceedings before that 
Tribunal would not muke its order binding on him. It 
was therefore open to the defendant to challenge the 
order of the Revenue Officer as well as of the Revenue 
Tribunal in collateral proceedings on tho ground that 
they had no jurisdiction to pass the orders that they 
did: A. I. R, (23) 1936 Cal. 138, Rel. on. [Para 10] 

E. R. Darooah and R. K. Gosioami—iot Appellant. 

K. R. Bora—lor Respondents. 

Judgment.—This appeal arises out of a suit 
for declaration of title to and khas possession of 
the land in suit measuring 33 B. 2 K. 15 Ls., 
covered by periodic patta No. 19 of 1927-28 of 
Pankialgaon, Mouza Marangi. 

[ 2 ] The facts leading to the suit are as follows. 

[3] The land in suit originally belonged to 
Juran, father of defendant l. He sold it. 
by a registered sale deed to the father of defen¬ 
dants 2-4 on 14th September 1933. Juran died 
soon after the sale. Bis son defendant 1 who was 
in possession of the land instituted a suit to es. 
tablish bis title against defendants 2-4. His 
attempt did not succeed. The suit was dismissed. 
He, however, continued to remain in possession 
of the property and thus forced defendants 2-4 
to institute a suit against him for obtaining 
necessary redress on the basis of the sale deed 
which had been executed in favour of their 
father. The suit was for a declaration of title 
and khas possession. It was decreed after contest 
on 21st ootober 1941. Before defendants 2-4 
oould obtain delivery of possession in exe- 
oution of the decree passed in their favour, 
the land in suit was sold under the Assam Land 
and Bevenne Regulation for recovery of arrears 
of land revenue due from defendants 2-4. It is 
worthy of note that the arrears for which the 
land was sold were arrears due from defen¬ 
dants 2-4 in respect of land other than the land 
in suit. The eale, therefore, was under 8. 91, 
Land and Revenue Regulation. Kankeswar Bar. 
gohain, father of the plaintiffs in the present 
oase, purchased the land at the revenue sale. The 
revenue authorities oould only give him symboli. 
oal possession and referred him to the civil 
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Court for obtaining actual possession. This they 
could nob deliver on account of resistance by 
defendant l who was in possesion It is in pur¬ 
suance of this direction that, plaintiffs instituted 
the suit winch gave lise to this a pi eul. 

[4} Defendant 1, who Ins c >nre;!ed the suit, 
was aware of the sale of the land by rIio revenue 
authorities. He did not apply to the officer order¬ 
ing the sttle for having the sale set atido hut 
petitioned or appealed to the Revenue Tribunal 
against the order confirming the sale. Tire Tri. 
bunal found that the Bakijai officer (the Reve¬ 
nue Officer who ordered the sale) in ordering tho 
sale of the land in suit acted in utter disre¬ 
gard of the provisions contained in s. 91 of the 
Regulation. It also expressed the view that the 
entire sale proceedings had been "vitiated by an 
utter disregard of the spirit as well as the letter 
of the law.” Iu spite cf taking this view of the 
matter, the Tribunal acting under S. lot, Land 
and Revenue Regulation directed that the sale 
be set aside on condition of the petitioner depo¬ 
siting a sum equal to the purchase money and 
any other payments made in respect of revenue, 
etc. 

[5] Defendant 1 who alone is resisting the 
suit, pleaded that the sale was a nullity. It con¬ 
ferred no rights on the plaintiffs. He also 
claimed title on the basis of adverse possesion 
extending over more than 12 years. The learned 
Munsiff of Golagbat found that defendant had 
not acquired title on the strength, ol adverse 
possession. He, however, found that the sale was 
a nullity as it had been ordered by an officer 
who had no jurisdiction to sell t-he property. In 
this view of the matter ho dismissed the suit. In 
appeal tho learned Additional .Subordinate 
Judge, A. V. D., by his order date ! 20 th April 
reversed the order of the Trial Judge and decreed 
the claim holding that defendant l being a party 
to the order passed by the Revenue Tribunal was 
bound by it and was precluded from challenging 
its correctness. 

[6] Defendant l has appealed to this Court. 
His learned counsel has frankly stated that ho 
has got no case so far as plea of adverse posses¬ 
sion is concerned. Ho, however, urges that the 
alleged sale, which is the foundation of plaintiff’s 
title, has no existence in law and therefore it 
conferred no title of any description on the plain¬ 
tiff. He has also urged that plaintiff is precluded 
from instituting this suit for khas possession as 
he is a representative of defendants 2-4 who hud 
already obtained a decree against defendant l 
and had failed to execute it within the time 
allowed to them by law. 

[7] The facts bearing on the first contention 
raieed by the learned counsel for the appellant 
have been fully stated above. The sale of the 
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land by tbe Bakijai officer (Revenue Officer) was 
admittedly under S. 91 of tbe Land and Revenue 
Regulation. This section authorises tbe Deputy 
Commissioner to recover arrears by the sale of 
the estate of a defaulter, if such arrears are 
found to be irrecoverable by any of tbe processes 
described in sections which precede S. 91. It is 
admitted that no attempt bad been made to 
recover arrears from tbe defaulter by means of 
processes described in sections other tbaD S 91. 
It was possible under 3. 70 to sell the estate in 
respect of which arrears were due. Moveable 
property could have been proceeded against. 

[8] These methods were not availed of. In 
these circumstances, sale of the property in res- 
pect of which arrears were not due was not 
possible under S. 91. The officer who is autho¬ 
rised to recover arrears of revenue uuder S. 91 
by sale of the property other than that in 
respect of which arrears are due is the Deputy 
Commissioner. The officer who ordered the sale 
in this case was not the Deputy Commissioner. 
It is also admitted that ho had not been vested by 
the Provincial Government with powers to order 
3alo of property under S. 91. lie obviously bad 
no jurisdiction to order tbe sale. Tbe learned 
counsel for ti e respondent agrees that tbe sale was 
not ordered or held by an officer who had juris¬ 
diction in the matter. He also concedes that the 
sale, in the circumstances, of this case would be 
nullity. He, however, answers this contention 
by relying on S. 82 of the Land and Revenue 
Regulatiou. He argues that a sale for arrears of 
revenue could be annulled by a civil Court on 
certain grounds only and if defendant l was ag¬ 
grieved by the order of the Revenue Tribunal, 
he should have instituted a suit under S. 82 . No 
such suit having been instituted by him, tbe sale 
even if irregular or illegal would be binding and 
this would be particularly so as defendant 1 being 
a party tj the order of tbe Reuenue Tribunal 
is bound by it. He points out, further, that tbe 
order of the Revenue Tribunal was passed under 
S. 151 of the Regulatiou and that section gives 
very wide and unrestricted powers to the Tri¬ 
bunal. 

[ 9 ] I have given my careful consideration to 
tbe argument advanced. I do not think it, can 
prevail. As examination of the scheme of Chap. 
V of the Land & Revenue Regulation would show 
that under a. 70 a Depute Commissioner may 
sell certain estates by auction if arrears have 
accrued iu respect of them. Sections 71 to 78 lay 
down the procedure for the sale by tbe Deputy 
Commissioner. Under s. 78A 

“any person either owning such estate or a part 
thereof or bolding an interest therein by virtue of a 
title acquired before such sale, may apply on or before 
tho thirtieth day from the date of sale to have the sale 


set aside on depositing in the Deputy Commissioner’s 
Court.” 


Certain*sums of money as laid down in tbe sec¬ 
tion. Under S. 79, an application for setting 
aside a sale within 60 days of the sale could be 
made to tbe Commissioner, or (where there is no 
Commissioner) to the Provincial Government on 
the ground of some material irregularity or 
mistake in publishing or conducting it. If the 
sale is not set aside under the provisions of 
S 78a or 79, it becomes final after tbe expiry of 
the period of time laid down in S. 80. Bub the 
finality is subject to the provisions of ss. 81 and 
82. Section 81 empowers tbe Provincial Govern¬ 
ment on an application made to it at any time 
within one year of the date of sale becoming 
final under S. 80 to set it aside on grounds of 
hardship or injustice. Section 82 authorises aoivil 
Court to annul a sale for arrears of revenue if 
the sale is contrary to the provisions of the Regu¬ 
lation and on proof that the plaintiff has sus¬ 
tained substantial injury by reason of the 
neglect of those provisions. It is clear that these 
sections lay down the procedure for conducting 
the sale of an estate with respect to which 
arrears have accrued and for having that sale 
set aside. Reading Ss. 81 and 82 together, it is 
also clear that the sale of a defaulting estate 
which becomes provisionally final under S. 80 
can be set aside under Ss. 81 and 82. There is 
no doubt that 8. 82 permits the civil Court to 
anuul such a sale. Tbe question, however, is 
whether S. 82 will also govern sales made or 
ordered under S. 91, Land and Revenue Regula¬ 
tion. There is nothing in S. 82 which could suggest 
even remotely that sales under S. 91 could also 
be covered by it. The express direction contain¬ 
ed in S. 91 with regard to procedure is that the 
Deputy Commissioner may proceed against any 
of the other property > of the defaulter situated 
within bis district according to law for the time 
being in force for the attachment and sale of 
immoveable property under the decree of a civil 
Court. There can be no manner of doubt that 
the procedure for the sale of a defaulting estate 
is different from procedure which would be 
adopted where an estate is to be sold under 
S. 91 for arrears due from its owner though the 
arrears are due with respect to some other estate. 
The procedure which will govern the attachment 
and sale of immovable property other than the 
defaulting estate i3 tbe procedure provided in 
the Civil Procedure Code for the attachment 
and sale of immovable property under a decree 
of the civil Court. It is again obvious that the 
two sets of procedure are very different. Under 
the Civil Procedure Code the Provincial Govern¬ 


ment will have no special power to set aside a 
sale within one year of date on the ground of 
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hardship or injustice. According to the proce¬ 
dure provided in the Civil Procedure Code a 
separate suit for setting aside the sale like the one 
'provided for by s. 82 would not lie. Sections 81 
ana 82 , therefore, could not govern sales made 
or oidered under s. 91 of the Regulation. In 
these circumstances, it would not be necessary 
for defendant l to institute a suit for having 
the sale annulled by the civil Court under the 

provisions of s. 82 if he can show that the sale 
is a nullity. 

[ 10 ] It has been found that the circumstances 
which justify action under 8. 91 did not exist 
when the sale of the property in suit was order¬ 
ed; nor was the Officer concerned authorised in 
law to order the sale. The learned counsel has 
also agreed that the sale is without jurisdiction. 
The only question that remains to be determined 
therefore is whether the order of the Revenue 
Tribunal has any binding force. An appeal to 
the Revenue Tribunal would be competent if an 
application for setting aside the sale had been 
made and had been refused or disallowed. The 
learned counsol for plaintiff.respondent is unable 
to point to any such application. It follows, 
therefore, that no objections were raised to the 
sale in the Court of the Officer under whose 
order the property was sold. In these circum- 
stances the appellate jurisdiction of the Revenue 
Tribunal oould not be invoked. There was no 
order by the Deputy Commissioner refusiug to 
set aside the sale. An appeal against the order 
directing sale would not be competent in view 
of the procedure laid down in the Civil Proce. 
dure Code. But, even if an appeal was compe¬ 
tent the defect of jurisdiction could not bo cured. 
The order of the Revenue Tribunal alao suffora 
from the same defect which vitiates the order 
of the Bakijai Officer (Revenue Officer) who 
ordered the sale. The Revenue Tribunul could 
not validate a sale which was void ah initio 
even under 8. 161 of the Regulation. The defe 3 t 
of jurisdiction could not cure, much leas could 
the Revenue Tribunal order that the sale would 
be set aside on defendant l depositing a certain 
sum of money. Defendant l was not in arrears 
ao tar as land revenue was concerned. The land 
m suit was also not a defaulting estate or part * 

R«lL Th m°u ndlfc,0n t0 ° waa ullra vires of the 
’f 6 Tribunal. * n ^ e9e oircumstances the 

® i* 0 * ^ defendan t 1 was a party to the, 
Sot mfk n ft g l bef0 ^ the Revenue Tribunal would 

*t h th ? °^u bindin g on him. It will be 
oj*n to him to challenge the order of the Revenue 

Officer as well as of the Revenue Tribunal in 

oollateral proceedings on the ground that they 

law n ° ) ur, . 8d >ct»on to pass the orders that they 

Diviain« 8 p V16W u °f fche lftW findB 8U PP° rt a 
Division Benoh ol the Calcutta High Court re- 
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ported in Tajmul Ali v. Kamala Ranjan , 

A. I. R. (23) 1936 Cal. 138 : (161 I. C. 744). The 
learned Judgc-s held that an order made by a 
Court which has no jurisdiction to deal vutb ibe 
subject-matter of the suit has no binding effect 
on the person who is effected by the order. It is 
absolutely void and is open to challenge in 
collateral proceedings. I am in full agreement’ 
with this view and hold that the orders of the' 
Revenue authorities are without jurisdiction and 1 
the sale on the basis of which the plaintiff claims' 
title to the property is a nullity in law. 

[11] The suit, therefore, must fail on this 
ground alone. It is not necessary to consider 
the second contention raised by the learned 
counsel for the appellant. This appeal is. there- 
lore, allowed, the order of the learned Additional 
Subordinate Judge is re versed and that of the 
trial Court restore!. I shall leavo the parties to 
bear their own costs throughout. 

Appeal allowed. 


A. I R. (37) 1950 Assam 43 [ C. N. 13.) 
Thadani Ag. C. J. and Ram Labhaya J. 

Province of Assam — Petitioner — Appellant 
v. Lakhi Nayak and others—Accused—Res¬ 
pondents. 

Criminal R?yd. No. 18 of 1910, Decide ! on lHtli July 
1949, from order of Political Oflicer, Sadiya Frontier 
Tract, D/- 11th June 1918. 

(a) Assam Frontier (Administration of Justice) 
Regulation (I [l] of 1945), S. 26—“In other cases 1 ’ 
•—Words do not cover appeals against orders of 
acquittal. 

The words “i D other cases 1 ’ in S. 2G, cannot be con¬ 
sidered to cover appeals against orders of acquittal. If 
the words are held to include orders of acquittal any 
ooe dissatisfied with the order will have the ri/ht of 
appeal. The result will b*? tbit while a party dissatis¬ 
fied with an oraer of acquittal wiil have a ri^ht of 
appeal, it will be questionable whether the Govi-inroeut 
can exeiciee that right. It is obvious that ibis result 
could not have been contemplated. It would ho ii gross 
violation of the salutary principle which finds statutory 
recognition in S. 41.7, Criminal P. C. It could not 
have, therefore, been intended that instead of the Gov¬ 
ernment having the right of appeal in suitable case 3 
against orders of acquittal, a party considering himself 
adversely affected by the order may appeal from that 
order aa of right. [Para 10] 

(b) Assam Frontier (Administration of Justice) 
Regulation (I [I] of 1945), S. 32 -Principle of S. 404, 
Criminal P. C., is binding on Courts acting under 
Regulation —No right of appeal against order of 
acquittal exists—Criminal P. C. (1898J, S. 404. 

The principle of S. 404, Criminal P. C. is binding on 
the Courts acting under the Regulation. There cm bo 
no right of appeal unless it in expressly provided for it 
either in the Criminal Procedure Code or in any other 
special law. The right of appeal must be expressly con¬ 
ferred. It cannot be extended by a process of inferential 
reasoning. Where it is not given by the law, it does not 
exist. The Regulation contains no provision for an appeal 
against an order of acquittal. In these circumstances 
no right of appeal against orders of acquittal can be 
said to exist either in the Government or in any one 
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else. Section 32 of the Regulation cannot be utilised to 
extend tbo jurisdiction of the appellate or the revi. 
sional authorities under the Regulation. [Para 11] 

Annotation: ('46-Cora.) Cr. P. C., S. 404, N. 4. 

(c) Assam Frontier (Administration oi Justice) 
Regulation (I [1] or 1945). S. 28 - Section does not 
give right of appeal against orders ot acquittal — 
High Court cannot set aside order of acquittal 
under section. 

Section 28 deals with case9 of conviction only as 
distinguished from those of acquittal. It does not give 
any right of appeal even to the Government against 
orders of acquittal. It would not be conceivable that 
in these circumstances, it would permit anyone feeling 
aggrieved by the order to move the High Court for its 
reversal in the exercise of its revisional jurisdiction. It 
is for this reason that the revisional jurisdiction is as 
circumscribed as tbo appellate jurisdiction. The Court 
may draw on its revisional jurisdiction in cases of con¬ 
viction where no appeal lies to it. But it has no power 
to pass any order or to give rmy direction except such 
as affects the sentence or conviction. A sentence may 
bo enhanced, reduced or cancelled; a conviction may 
be set aside and a retrial ordered. These are the only 
orders which can be passed under the section. There is 
thus no power in the High Court to set aside an order 
of acquittal under the section. [Para 13] 

(d) Criminal P. C. (1898), S. 439—Applicability— 
Section does not apply to cases covered by Assam 
Frontier (Administration of Justice) Regulation (I 
[1] of 1945) — Assam Frontier (Administration of 
Justice) Regulation (I [1] of 1945), Ss. 28 and 32. 

High Court caiinot have recourse to its revisional 
jurisdiction under the Code of Criminal Procedure when 
exercising jurisdiction iD a case under the Regulation. 
Such a course of action would involve a clear contra¬ 
vention of the provisions of Ss. 28 and 32 of the Regu¬ 
lation. The revisional powers of the High Court under 
S. 28 of the Regulation are very limited and contain 
no provision for interference with orders of acquittal 
and S. 32 of the Regulation affords no justification for 
extending the jurisdiction either appellate or revisional 
of the High Court. Such a course cannot be regarded 
us consistent with the Regulation. S. 439. therefore, 
has no application to cases covered by the Regulation. 

[Para 15] 

Annotation: (’46-Com.) Cri. P. C., S. 439, N. 8. 

R. K. Barman . Oovt. Advocate(Sr .)—for Petitioners. 

B. N. Choudhary—tot Accused. 

Ram Labhaya J.— This is a revision peti¬ 
tion against the order of the Political Officer, 
Sadiya Frontier Tract, dated llth June 1948 by 
which he acquitted the three accused who are 
respondents in this petition and who were tried 
under a charge of murder for intentionally caus¬ 
ing the death of Mt. Niaug, a Khasi lady. 

[ 2 ] Mt. Niarg was murdered in the early 
hour 3 of the morning ot 12 th June 1917. Metilda, 
who was living with the deceased as her adopted 
daughter, was in her room on the night of the 
occurrence. She reported at 6 A. M that Lakhi 
Bangali and Ekadasi, respondents 1 and 2, had 
committed burglary by breaking open the house 
and had caueed grievious hurt to Mt. Niang, who 
was alive till then. She died later. 

[3] On 18th June 1947, Metilda took Jogendra 
K. Chaudhury, Officer-in Charge, Sadiya Police 
Station, to the house and pointed out a hole in 


the wooden po3t. From this some ornaments and 
cash were recovered. She also pointed out the 
blood stained dao which was also concealed in 
the room behind that post. 

[4] On 19th June 1947, Metilda, accused, was 
produced before Mr. B. M. Roy, Magistrate, 1st 
Class, who after satisfying himself that Mttilda 
wanted to confess voluntarily recorded her con¬ 
fession. She revealed that Lakhi, accused, met 
her at 12 noon on the day preceding that of 
murder and they both decided to kill Mt. 
Niang in the course of the following night. At 
about 1 A. M. ho (Lakhi) came and knocked at v 
the door which was opened by her. He entered the 
room. The deceased was sleeping. Ekadasi, ac¬ 
cused, who came with Lakhi, did not entered the 
house. He remained outside in the compound 
all the time. She and Lakhi both caused injuries 
to the deceased as a result of which she died. 
She then informed Lakhi as to where cash and 
ornaments were. Lakhi took his share and left 
the house together with Ekadashi. She concealed 
her share of the stolen property in a hole in the 
wooden post inside the house. 

[5] Ekadashi was wearing a blood stained 
shirt on 13th June when he wa3 in the bajat. 
This was seized and sent to the Chemical Exa¬ 
miner, who reported that traces of human bloodr 
had been found on it. 

[6] The confession made by Metilda before 
tbe Magistrate was retracted at the trial. All the 
three accused pleaded not guilty. No defence 
evidence was produced. The learned Political 
Officer, who tried tbe case, came to the conclu¬ 
sion, in these circumstances, that the recovery of 
ornaments and cash from the wooden post was 
an inconclusive circumstance. His finding was 
that nothing had been proved which would con¬ 
nect the accused with the murder. He thought 
Metilda mentally deficient. He described her as' 
a "crack.” He regarded it as improbable that she 
horself should have participated in the murder 
and caused injuries which she had confessed to 
have caused when making her confessional state¬ 
ment. In consequence he acquitted all the ao- 
cused. 

[7] The correctness of the finding arrived ab 
by the Political Officer is assailed by the learned 
Government Advocate and the revisional juris¬ 
diction of the Court is invoked for setting aside 

(the order of acquittal and ordering a retrial 
either under S. 28 of the Regulation, I [l] of 1945. 
[The Assam Frontier (Administrotion of Justice) 
Regulation 1945] or under S. 439, Criminal P. 0. 

[8] The first question that arises for considera¬ 
tion is whether this revision petition i9 competent. 
In order to answer’this question, it is necessary t<> 
examine the Scheme of the Regulation (I W ° 
1945 ) under which the trial was held. Seotions 24= 
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to 36 of the Regulation deal with appeals. Any 
party aggrieved by a decision of a village authority 
may appeal within seven days to the Assistant 
Political Officer, who, on receipt of such appeal 
shall try the case de novo. From every original 
deoision of the Assistant Political-Officer an ap¬ 
peal lies to the Political Offioer. Section 26 of the 
Regulation provides for appeals to the Governor. 
It is only in case of sentences of three years’ 
imprisonment and upwards, and sentences of 
death or transportation that an appeal lie3 to the 
. Governor. In other cases there is no right of 
appeal, but the Governor may entertain an ap¬ 
peal at his discretion. Section 28 confers on the 
Governor powers of revision. Under this section, 
the Governor or the Political Officer may call 
for proceedings of any officer subordinate to 
him and reduce, enhance or cancel any sentence 
passed, or remand the case for retrial, but they 
cannot punish any offence by a sentence exceed, 
ing that warranted by law. It is under this sec- 
tion that interferences- with the order of the 
Political Officer is sought. 

[9] The powers of the Governor under ss. 2 G 
and 28 of the Regulation are now exercisable by 
the High Court. 

[ 10 ] It is clear that the Regulation contains 
no provision for appeals against orders of acquit- 
tal. Section 26 provides for appeals against con¬ 
victions. It lays down that an appeal shall lie to 
the Governor against sentences of three years’ 
imprisonment and upwards, and sentences of 
death or transportation. There is no right of ap¬ 
peal in other cases, but the Governor may enter- 
tain an appeal at his discretion. It is obvious 
that Part 1 of the section authorises appeals 
against sentence of throe years’ imprisonment 
and upwards and sentences of death or transpor¬ 
tation. Clause 2 necessarily refers to orders of 
conviotions whioh are not covored by the pieced- 
ing clause. It provides that: 

"In other cases there shall be no right of appeal but 
the Governor may entertain an appeal at his discre¬ 
tion." 

The reason for the interpretation given above is 
obvious. Certain orders of conviction resulting 
in sentences passed by the Political Officer are 
not covered by ol. 1 of s. 26 . They bad to be 
provided for this olause merely covers these 

Cft96 j' no B ^ re tcb of imagination can the 
words in other cases" be considered to cover 
appeals against orders of acquittal. The reaeons 
lor this view, are also apparent. Under the Cri- 
mmal Procedure Code, the right of appeal 
against orders of acquittal haB been conferred 
only on the Government in order that interested 

“ ay . indulge in vindiotive prosecu¬ 
tion. This right is not enjoyed by a private party 
the oase who may feel aggrieved by an order 


of acquittal. If. therefore, it had been intended 
that there should be a right of appeal against 
orders of acquittal, the right would have been 
conferred on the Government oniy in confor¬ 
mity with the priuciple oo which 3. 417, Cri¬ 
minal P. C., -has been founded. The right could 
not have conceivably been given to any cno else. 
To confer the right on the Government alone, it 
would have been necessary to enact an express 
provision on the lines of b. 417, Criminal P. C. 
Such a course would have been found necessary 
in order to maintain the essential distinction 
between orders of acquittal and orders of con- 
viction. If the words "in other cases" which 
find place in ti. 26 of the Regulation are held to 
include orders of acquittal, anyone dissatisfied 
with the order will have the right of appeal 
The result.will be that while a party dissatisfied 
with an order of acquittal will hsve a right of 
appeal, it will be questionable whether the 
Government can exercise that right. It is obvious 
that tbi3 result could not have been con. 
templated It would be a gross violation of the 
salutary principle whicb finds satutory recogni¬ 
tion in 3. 417, Criminl P. C. It could not have, 
therefore, been intonded that instead of the 
Government having the right of appeal in 
suitable cases ugainst orders of acquittal, a party 
considering himself adversely effected by the 
order may appeal from that order ;‘.3 ol right. 

[Ill Section 32 of the Regulation directs that 
the Governor and the Political Officers exorcis¬ 
ing the jurisdiction uuder the Regulation shall 
be guided in regard to procedure by the princi¬ 
ples of the Code of Criminal Procedure, so far 
as they are applicable to the circumstances of the 
Tracts (to whicb the Regulation applies) and 
consistent with the provisions of this Regulation. 
Section 40), Criminal P. C. lays down that 

“No appeal shall lie from any judgment or order of 
a Criminal Court except as provided for hy fcbh Code 
or by any other law for the time being in force." 

Tho principle of this section is binding on the 
Courts acting under the Regulation. There can; 
be no right of appeal unless it is expressly 
provided for it either in the Criminal Procedure 
Code or in any other special law. Tho right of 
appeal must be expressly conferred. It cannot be 
extended by a process of inferential reasoning.! 
Where it is not given by the law, it does not 
exist. The Regulation contains no provision for 
an appeal against an order of acquittal. In 
these circumstances, no right of appeal against 
orders of acquittal can be said to exist either in 
the Government or in anyone el39. Section 32 
of the Regulation cannot be utilised to extend 
the jurisdiction of the appellate or the revisional 
authorities under the Regulation. All that it 
lays down is that the Courts and Officers acting 
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under tho Regulation shall be guided in regard 
to their procedure by the principles of the Code 
of Criminal Procedure which are consistent with 
the provisions of the Regulation. They cannot 
enlarge their jurisdiction by reference to the 
provisions contained in the Criminal Procedure 
Code as doing so would not be consistent with 
the express provision of the Regulation. These 
observarions apply in particular to powers to 
bear and dispose of appeals and revision peti¬ 
tions. 

[12] The learned Government Advocate does 
not claim that the Government have any right 
of appeal against the order of acquittal. He 
was conscious of this lacuna in the law a3 con- 
tained in the Regulation and has, therefore, 
tried to invoke the revisional jurisdiction of the 
Court under S. 28 of the Regulation and in the 
alternative under S. 439, Criminal P. C. 

[13] We do not think it is open to this Court 
to interfere w'ith an ordor of acquittal in revi¬ 
sion either. Under 8. 28 of the Regulation, this 
Court may call for the record of the proceed¬ 
ings of any subordinate officer and may reduce, 
enhance or cancel any sentence passed, or it 
may remand a case for re-trial, but it cannot pass 
any sentence not warranted by law. The powers 
given to the Court to enhance, reduce or cancel 
a sentence can only be exercised in cases which 
have ended in conviction. In some cases of 
conviction, it may be found necessary to order 
a retrial. This contingency is also provided for. 
The last clause indicates the maximum limit of 
sentence that may be imposed in a particular 
case. It is clear that like s. 26 , this section also 
deals with casesof conviction only as distinguish, 
ed from those of acquittal. This interpretation 
of the section is in consonance with the scheme 
of the Regulation. It does not give any right of 
appeal even to the Government against orders 
of acquittal. It would not be conceivable that, 
in these circumstances, it would permit anyone 
feeling aggrieved by the order to move the High 
Court for it3 reversal in the exercise of its revi¬ 
sional jurisdiction. It is for this reason that the 
revisional jurisdiction is as circumscribed as the 
appellate jurisdiction. The Court may draw on 
its revisional jurisdiction in cases of conviction 
where no appeal lies to it. But it has no power 
to pass any order or to give any direction s except 
such as affects the sentence or conviction. A 
sentence may be enhanced, reduced or cancelled; 
a conviction may be set aside and a retrial 
ordered. These are the only orders which can be 
passed under the section. There is thus no power 
in the High Court to set aside an order of 
acquittal under the section also. 

[14] The revisional jurisdiction of the Court 
like its appellate jurisdiction has to be exercised 


within the limit set on it by the Regulation. 
The Court cannot utilise its powers of revision 
under s. 439, Criminal P. C. In the exercise of 
its revisional jurisdiction in cases tried under the 
Regulation, it shall no doubt be guided by euch 
principles as are recognised by the Code of Cri¬ 
minal Procedure but the jurisdiction itself cannot 
be exceeded. Section 28 is exhaustive of the cases 
in which revisional jurisdiction may be exercised. 

It defines the limits of the revisional jurisdiction. 
Therefore the Court acting under it cannot pass 
any order not contemplated by it just as thia t 
Court cannot pass any order under S. 439, Cri¬ 
minal P. C., which is not expressly permitted by 
that sectiou. The interpretation of S. 28 will be 
governed by exactly the same rules which have 
been applied in construing s. 26 and the result, 
therefore, cannot be different. In consequence it 
must be held that the revisional jurisdiction of 
the Court under the Regulation is as restricted, 
as its appellate jurisdiction. 

[15] The process of reasoning which has led to 
the above result indicates that this Court can- 
not have recourse to its revisional jurisdiction 
under the Code of Criminal Procedure when 
exercising jurisdiction in a case under the Regula- 
tion. Such a course of action would involve a 
clear contravention of the provisions of Ss. 28 and 
32 of the Regulation. The High Court acting! 
under S. 439, Criminal P. C., can set aside an 
order of acquittal as it is expressly authorised to 
exercise all its powers under 8. 433, Criminal 
P. C., s. 423 empowers to it to set aside an order 
of acquittal. Clause 4 of S. 439, Criminal P. C., 
prohibits the conversion of an order of acquittal 
into one of conviction on revision in oases of 
acquittal. This power is expressly conferred on 
the High Court when acting under the Criminal 
Proceedure Code and one reason for this may be 
that an appeal against an order of acquittal, 
though expressly provided,caD be preferred only 
by the Government. The revisional powers of 
this Court under S. 28 of the Regulation are very 
limited and contain no provision for interference 
with orders of acquittal and as stated above 
S. 32 of the Regulation affords no justification 
for extending the jurisdiction either appellate or 
revisional of the High Court. Such a course can¬ 
not be regarded as consistent with the Regula- 
tion. Section 439, Criminal P. C, therefore, 
cannot be utilised. It has no application to cases 
covered by the Regulation. 

[16] The result of the foregoing discussion is 
that the order in question is not liable to inter¬ 
ference either in appeal or in revision, even if it 
is found on examination to be wholly untenable. 
In the view of the law we take, it is not neces¬ 
sary to examine the merits of the order. 
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[17] In view of the interpretation we have 
placed on Ss. 26 and 28 of the Regulation it would 
appear that the Regulation is lacking in some 
essential provisions. The Officers entrusted with 
oriminal jurisdiction under the Regulation are 
not bound by the provisions of the Criminal Pro¬ 
cedure Code. They have to be guided merely by 
the principles behind the statutory directions. 
They, therefore, enjoy wide powers they are not 
hampered in their work by elaborate rules of 
procedure which though they may tend to prolong 
cases semetime are intended to help the Courts 
in getting at the truth. The chances of their 
coming to a decision leading to a miscarriage 
of justice and thus bringing the administration 
of justice into disrepute are immeasurably grea¬ 
ter. The necessity of the Government having 
the right of appeal against order of acquittal is 
obvious. The absence of a specific provision to 
that effect does not appear to us to be deliberate 
or intentional. Similarly, we think that it was 
not contemplated that the highest authority 
under the Regulation should have such restricted 
powers of revision as are now vested in it. As 
the, law stands now revisional jurisdiction is 
available only in cases which have ended in con¬ 
viction. Theee, however, are matters for the 
Governor of the province to consider. 

[18] For reasons given above, the petition is 
dismissed. 

Thadani Ag. C. J.—I agree 

Petition dismissed. 

A. I. R. (37) 1950 Assam 47 (C . N. 14.) 

Thadani Ag. C. J. and Ram 
Labhaya J. 


in the presence of the parties’ pleaders for orders. This 
direction was not intimated to tbo respoudeol who was 
not present that day. On 14th December the respondent 
and his counsel wore absent. The petition was dismiss¬ 
ed under O. 9, R. 8: 

Held that the Sheristadar’s direction not I pin" the 
order of the Judge bad no binding force. The re-pondent 
was therefore under no obligation io appear on 14th De¬ 
cember when his petition wus dismis.-ed in default and, 
therefore, the petition could not be dismissed for de- 

A (21) 1934 Lah. 984 and A. I R. (23) 
1936 Lah. 1000, R*l. on. [Para 8] 

Held further that tbeorder of dismissal for default be¬ 
ing patently illegal, the illegality might well be regarded 
as mistake or error apparent on the face of the record 
and. therefore could be reviewed. Even if the error lie 
not regarded ns apparent, it would certainly be a suffi¬ 
cient reason for review for the ground was undoubtedly 
ai alogous to a mistake or error apparent on the face of 
the record. But evidence bearing on the cause of non- 
apperauce could not form a valid ground tor review: 

(9) 1922 P. C. 112, Foil A.I.R, (12) 1925 Bom. 
& 21 , Rel. on. [Paras 11, 13 and 14J 

Annotation : (’44-Com.), C. P. C., O. 9. R. 8, N. 3- 
O. 47, It. 1; N. 15 and 16a. 

K. P. Slukherjee and B. C. Barua — for Appellant, 

P. K. Ouyta — ftr Respondent. 

R&m Labhaya J.—This is nn appeal from 
ibe ortitr ot the learned District Judge, A. V. D. f 
dated 29tb May 19-17 by which ho on review re¬ 
versed bis previous order dated 14th December 
1946, dismissing in default a petition of Kumar 
Punyendra Narayan Deb, who is the respondent 
in this appeal. 

[ 2 ] The respondent had applied under s. 4 , 
Bengal Regulation, V [5] of 1799, praying that 
security be taken from Kumar Bhairabondra 
Narayan Deb, opposite party, (now appellant) 
against whom title Suit no. 42 of 1940 was pend¬ 
ing in the Court of the Subordinate Judge, 
Alipore. 


Raja Bhairabendra Narayan Deb _ Ap 

pellant v. Kumar Punyenara Narayan Dei 
— Respondent. 

A ' 121 °* Decided on 15th Jup 

1949, from order ot Diet Judge, D/- 29ih May 1947. ' 

Civil p. C. (1908), O. 9, R. 8—Peiition by respon 
aent in pending suit — Objections put in by appel 
“ Dt — Presiding ollicer rot present- Sheristada: 
directing that ca6e t e put up on certain date to 
orders — Direction not intimated to respondent - 
f. e !P 0 " d f m “ b8ent 8Uch date—Petiiion dismiss 
,!.*?•* — Order ol dismissal held was illeea 

and could be reviewed _ Ctvil P. C. (1908), O. 47 

a 8 ene,aI rD,e ,hftt ordc 

it STLnhfJ. , h pa88ert under ° 9 > B - 8 >8 no 

ataH subject to review: A. 1. R. (i 2 ) 1925 Bom. 621 

t | 0 n V r r 5?179a e n l « P i P,ied t. UDder B - 4 * Be ' « al 

. ” .TI”®®, piaying ihatatcuruy betaken from th 
appellant against whom a title >uit was pending. Oi 

were n?,r,n^ r .^ 046 ob ^ 10 ^ “gainst the pft.t.o, 
JUiJf 1,n jyj'be appeiiant The presiding cfficer o 
the Court not being present on that date bis Sberiata 
flsr directed that the caw be put up on 14lh Deeembe 


t3) Ou 23rd November 1946 objections against 
the petition were put in by tho appellant. The 
presiding officer of the Court (District Judge) was 
not present on that date He was out on tour Ilis 
Sherietadar noted the fact that objection petition 
supported by an affidavit had been put in by 
opposite party No. l and then directed that the 
Case be put up on 14th December in the presence 
of the pleaders ‘for orders.’ Petitioner’s counsel 
evidently was not present when this order was 
written. His presence is not noted. 

[ 4 ] On 14 th December petitioner and his coun- 
sel were absent. Op 4 oeite party No 1 only was 
preeent. The petiiion was dismissed under o. 9, 
R. 8. Civil P. C. On 26th Febiuary 1947, an ap. 
lication was put in on behalf of the petitioner for 
restoration of the proceedings The petition does 
not show whether it was under O. 9. It. 9 or 
under O 47, R. 1 , Civil P C. In the body of the 
petition the order of 14 th December dismissing 
the petition in default was challenged on the 
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ground that the petitioner was not bound to at¬ 
tend as there was no order from the Court for 
his appearance on that date. Besides this the 
petitioner alleged that there was sufficient cause 
for his non-appearance on that date, assuming 
that ho was under an obligation to appear. The 
application for restoration was resisted. 

[ 5 ] The learned District Judge held that the 
application tor restoration treated a9 one under 
O. 9, R. 9 could not succeed. It was put in more 
than 30 days after the order and therefore it was 
time barred. He treated the petition as one 
under O. 47, R. 1 and found that there was suffi¬ 
cient cause for non appearance of the petitioner 
on 14th December. He also came to the conclu¬ 
sion that the order recorded by the Sheristadar 
on 23rd November was not binding on the peti¬ 
tioner and therefore he was not bound to attend 
on 14 th December. On these findings he ordered 
the application to be restored- Opposite party 
no. l felt aggrieved by the order and has appeal¬ 
ed to this Court. 

[6] The learned counsel for the appellant 
contends that respondent’s petition had been dis¬ 
missed under O. 9, R. 8. Restoration was possible 
only under 0. 9, R. 9 and o 47, R. 1 has abso- 
lutely no application to the facts of the case. He 
has relied on Mahadeo Gavind v. Lakshmi- 
narayau , 49 Bom. 839 : (a. I. R. (12) 1925 Bom. 
62 l), in support of his contention. He has also 
urged that there was no valid ground for review 
and the Court below had no justification for 
considering whether there was sufficient cause 
for non-appearance on 14th December under 
O. 47, R- l as evidence bearing on this point 
could not he regarded as discovery of new and 
important matter or evidence within the mean¬ 
ing of o. 47, R. 1. 

[ 7 ] The first contention raised by the learned 
oounsel cannot prevail. It caunot be held as a 
general rule that an order purporting to have 
been passed under 0. 9, R. 8 is not at all subject 
to review. No such proposition was laid down 
by their Lordships of the Bombay High Court 
in the cuse relied on by the learned counsel in 
support of his contention. In that case a suit was 
dismissed for plaintiff’s default. He applied for its 
restoration to the file. The application was made 
one day too late. This delay was excused by the 
trial Court which ordered the suit to be restored. 
"When excusing the delay, the trial Judge observ¬ 
ed that it was open to him to treat the applied- 
tion as one for review and there would be no 
difficulty about limitation in that case. The 
learned Judges of the High Court (Bombay) held 
that the application was barred by time under 
O. 9, R. 9 and an application for review was 
not comptent in view of the decision of their 
Lordships of the Privy Counoil in Chhajju Ravi 


v. Neki, 49 I. a. 144: 3 Lah. 127: (a. i. r- ( 9 ) 1922 
p. c. 112 ). They observed that 

“A plaintiff whose suit had been dismissed for want 
of appearance under 0. 9, R. 8 has no remedy by way 
of review, because the grounds on which a review can 
be granted are specified in 0 47, R. 1. The words “any 
other sufficient reason” in sub s. (1) mean a reason 
sufficient on grounds at least analogous to those speci¬ 
fied in the rule.” 

The cause for non-appearance could not be a 
sufficient reason within the meaning of 0. 47, 
r. l, nor could it be described as discovery of 
new and important matter or evidence or an 
error apparent on the face of the record. The 
order in that case was, therefore, held to be not 
open to review. 

fs] This case is obviously distinguishable. 
The plaintiff was bound to appear and was 
admittedly absent. The order of dismissal of the 
suit for default was in these circumstances per¬ 
fectly legal. Plaintiff could have the suit re¬ 
stored only on showing sufficient cause for his 
non-appearance. In the case before us the posi¬ 
tion is very different. On 23rd November the 
presiding officer of the Court was not present. 
His Sheristedar received objections from one 
of the opposite parties. The petitioner was 
not present. As the Judge was absent, he 
was not bound to appear. The petition could 
not have been dismissed in default that day. The 
Sheristadar’s direction that the case be put up on 
14th December in the presence of parties’ plea¬ 
ders for orders, not being the order of the Judge, 
had no binding force. It had not been intimated 
to the petitioner who was not admittedly pre- 
sent that day. He had no knowledge of the 
order and it was not binding on him. He was 
evidently under no obligation to appear on 14th 
December when bis petition was dismissed in ( 
default. The provisions of 0. 9, R. 8 were, there- 
fore, applied to the case under a misapprehen¬ 
sion of the law or of facts or of both. In law 
there was no default at all as the petitioner was 
not bound to attend. It follows that the petition 
could not be dismissed for default. 

[ 9 ] This view finds support from Hukum- 
chand v. Mani Shibrat Dass , A. I R. ( 21 ) 1934 
Lab. 984 : (155 I. c. 514) and also from Ghulam 
Haidar v. Iqbal Nath, a. I. R. (23) 1936 Lah. 
1000 : (167 1 . C. 520). In Ghulam Haidar v. 
Iqbal Nath, A. I. R. (23) 1936 Lah. 1000 : (167 
1 . c. 520), the order of the Reader had been 
signed by a Subordinate Judge who was not 
seized of the case. It was held that plaintiff was 
not bound to appear before the Judge when he 
fixed the next date of hearing and the suit, 
therefore, could not have been dismissed on his 
failure to appear on the next date. 

[ 10 ] The learned counsel has not been able to 
show that the Sheristadar of the Court had any 
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authority to adjourn the oase to a future date 
in the absenoe of the Judge. No guoh power has 
been delegated to the Sheristadar under the 
rules. Two things are, therefore, obvious. 
Plaintiff had no intimation that the oase was to 
be put up for orders on 14th December. He was 
also not bound to appear on this date in the 
absence of any order from any competent autho¬ 
rity, There was in these circumstances no default 
and 0. 9, R. 8 had no application. Besides, it is 
also dear from the order of the Sheristadar that 
the case was to be put up in the presence of the 
parties’ pleaders for orders of the Judge. The 
next date in the case viz., 14th December was 
therefore not for the hearing of the case. It was 
merely for taking orders of the Court. If the 
parties or any one of them did not appear on 
that date, another date should have been fixed 
and they should have been informed of this date. 
The Court should then have given orders as to 
the hearing of the matter in controversy or for 
taking such further steps that may have been 
considered necessary in the course of the proceed, 
ings. The order of dismissal of the petition in 
default, in these circumstances was illegal. Such 
an order may be reviewed if valid grounds for 
review exist. We have not been shown any 
authority against this view. 

[Ill The next question is whether there was 
any valid ground for the review of the order. 
It is obvious that the order was passed by some 
overeight. The learned Judge may not have 
noticed that the previous order was passed by 
his Sheristadar. He may not have realised that 
it had no binding force in law, as the order is 
potently illegal. The illegality may well be 
regarded as a mistake or error apparent on the 
face of the record. 

[12] In Natesa Ndicker v. Sambanda Chet- 
tiar, A. I. r. (28) 1941 Mad. 918 : (1941-2 M. L. J. 
890), it was held that : 

“When there is a legal position clearly established by 
a well-known authority and by some unfortunate over¬ 
flight the Judge has gone palpably wroDg by the omia- 
fllon of those concerned to draw his attention to the 

a “!u? tity ’ ^ may * n ft P ro P er oase he a ground coming 
within the category of an error apparent on the face of 
the record.” 

[13] In this case, the petitioner and his coun- 
sel were not present on 23rd November. The 
obvious legal course for the Judge was to inti- 
mate to them the next date when the case was 

come up for hearing instead of dismissing it 
»n default. This was not done. The omission 
was inadvertent and the order of dismissal 
wrong. The learned Judge had no difficulty in 
realising this mistake and hastened to set aside 

is order on review. Even if the error be not 
regarded as apparent, it will certainly be a 
MHncient reason for review for the ground is 
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undoubtedly analogous to a mistake or error 
apparent on the face of the record. All that their 
Lordships of the Privy Council laid down in 
Chhajju Bam v. Neki, A. I r. ( 9 ) 1922 P. c. 
112 : (3 Lah. 127 ) was that the expression “any 
other sufficient reason” should be interpreted as 
meaning a reason sufficient on grounds at least 
analogous to those speciGed in the Rule. One 
of the grounds on which review has been 
granted does certainly satisfy the require- 
ments laid down by their Lordships of the 
Privy Council. The learned Judge, therefore, 
was fully justified in reviewing his order. 

[14] It must, however, be remarked that the 
learned Judge was not justified in considering 
whether there was sufficient cause for non- 
appearance after treating the petition for revival 
of the case as one for review. A3 held by their 
Lordships of the Bombay High Court iu Maha- 
deo Govind v. Lakshnmiarayan, 49 r.om. 839 : 
(A. I. r. ( 12 ) 1925 Bom. 521), evidence bearing 
on the cause for non-appearance could not form 
a valid ground for review. The order could be 
reviewed only on the basis discussed above. 

[15] An objection was raised in the memo of 
appeal that the petition which wa3 treated as 
one for review of the previous order did not 
conform to the requirements of the Civil Pro¬ 
cedure Code inasmuch as it was not accom- 
panied by a copy of tbo previous order. This 
objection has not been pressed at the hearing. 

[16] For the reasons given above, the appeal 
must fail and is dismissed with costs. 

Thadani Ag. C. J.— I agree. 

Appeal dismissed. 
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Thadani Ag. C. J. and Ram Labhaya J. 

Benoy Bhusan Chakravarty— Petitioner v. 
Government of Assam—Opposite Party. 

Criminal Mi'bo. No. 5 of 1919, Decided on 8th July 
1949. J 

Public Safety — Assam Maintenance of Public 
Order Act,(V [5] of 1947), S. 4—Grounds furnished 
to detenu stating that detenu engaged himself to 
put communist directives into elfect for political 
struggle and that he urged violent methods among 
labour classes—Ground held sufficient. 

olioofa J* 8 r u 0UD <iB furnished to the detenu, inter 

alia, stated that he threatened public peace and tran¬ 
quillity in a certain district by urging violent methods 
specially among the labour classes and that he professed 
communist ideology and bad actively engaged himself 
to put communist directives into effect for a political 
atrugglo by bringing a revolution : 

Held that these grounds were sufficient to enable the 
detenu to make a representation to the Provincial 

Government. [p ara 2 ] 

K. R. Barman, Senior Government Advocate 

—for the Government. 

Judgment.— [Facta: This was a case of a de¬ 
tention under S. 3 (l) (a), Assam Maintenance of 
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Public Order Act, 1947. The grounds of detention 
furnished to the detenu were stated in these terms: 

1 (a) That you are an active member of the Com¬ 
munist Party of India in Lakhimpur District, the present 
aim and object of which is anti-Government activity 
subversive of law and order. 

(b) That you threatened public peace and tranquillity 
in Lakhimpur District by urging violent methods spe¬ 
cially among the labouring classes. 

(c) That your activities, e. g., speeches at public 
meetings and demonstrations etc., are prejudicial to the 
public safety and the maintenance of public order in 
Lakhimpur District. 

(d) That you profess Communist ideology and have 
actively engaged yourself to put Communist directives 
into efioct for a ‘political struggle’ by bringing a revo¬ 
lution.” 

[ 2 l In holding that the grouuds furnished 
were sufficient to enable the detenu to make a 
representation to the Provincial Government 
under s. 4 of the Act their Lordships observed 
as follows:] In the beginning of this year, a Divi¬ 
sion Bench of this Court consisting of Lodge 
C. J. (retired) and myself, had occasion to deal 
with grounds similar to the grounds which have 
been communicated to the petitioner in thi3 
case. In our judgment in that case (Prafulla 
Ranjan Dhar v. The Government of Assam), 
we referred to the implications of the power of 
the Provincial Government to withhold facts 
which the Provincial Government considered as 
being against the public interest to disclose, and 
illustrated the implications of the power by an 
example. We do not wish to repeat what has 
been etated in that judgment. It is sufficient to 
say that the grounds (b) and (d) furnished to 
the petitioner are such ns would have enabled 
the petitioner to make a representation to the 
Provincial Government. 

[3] We are satisfied that the order of the 
Provincial Government, on the face of it, is a 
valid order made under the provisions of 8. 2 

(l) (a) of Act V [6] of 1947. We see no reason, 
therefore, to interfere in the order of detention 
passed against the petitioner. In our view, the 
petitioner has not been illegally detained. The 
petition is accordingly dismissed and the Rule 
discharged. 

D.H. Petition dismissed. 


A. I. R. (37) 1950 Assam 50 [C. N. 16.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Bireswar Banerjee and another—Appellants 
v. Sadhiram Atoi — Respondent. 

Second Appeal No. 2111 of 1947, Decided on 22nd 
July 1949. 

Limitation Act (1908), S. 16, Arts. 138, 144 — 
Symbolical possession given to auction-purchaser 
_ Auction-purchaser's suit for possession is 
governed by Art. 144 —Section 16 and Art. 138 are 
not applicable. 


Symbolical possession, if given, even when actual- 
possession should have been given under the law will 
interrupt the running of time and give a fresh start of 
limitation as against the judgment-debtor and his 
representative. The same principle will apply to the 
case of a defaulting proprietor whose land is sold for 
recovery of land revenue. The auction-purohaser will 
be in a position to sue for possession on the basis of 
his title by purchase within x2 years of the delivery of 
possession to him if the defaulting proprietor remains 
in adverse possession. Section 16 and Art. 138 do 
not apply to such a case. Both these provisions apply 
to the case of a purchaser at a sale in execution of a 
deoree. They do not apply to the case of a plaintiff who 
has obtained possession, oven though symbolical, in 
execution of his decree. The suit by the purchaser 
would be an ordinary suit for possession by the owner 
of the property whose title had become complete and 
effective by the confirmation of sale and delivery of 
symbolical possession. The proper article to apply to 
such a case would be Art. 144 '. A. I. R. (33) 1946 Pat. 
202 and A. I. R. (8) 1921 Cal. 385, Bel. on ; Case laio 
referred. [Paras 7, 12 and 13] 

Annotation : (’42-Com.) Limitation Act, S. 16, 
N. 1, Pt. 1; Art. 138, N. 8, Pts. 1, 2; Art. 144, N. 65. 

M. N. Roy and J. C. Sen —for Appellants. 

J. N. Borah —for Respondent. 

Ram Labhaya J —The facts leading to this 
appeal are these. Some land measuring 5B.3K, 

5 L9. belonged to the defendant. The land was 
sold for recovery of arrears of land revenue. At 
the revenue auction sale, it was purchased by 
one Kimja Babu. He died. The plaintiffs are the 
executors under his will and are managing the 
estate. They instituted the suit, out of which 
this appeal has arisen, originally for possession 
of 3 kathas situated towards the south-western 
side of the plots purchased at the auotion sale by 
Kunja Babu. 

[ 2 ] The defendant resisted the claim. He 
pleaded that the land in suit had not been pur¬ 
chased by Kunja Babu bb alleged in the plaint. 
It was also contended that the suit was barred 
by limitation both under Arts. 142 and 144, Limi¬ 
tation Act. 

[3] A Survey Commissioner was sent for 
local investigation. He had to find out the exact 
area in possession of the defendant. He reported 
that he was in possession of 3 K. 1 L. and not 3 
katha only as plaintiffs bad alleged. During the 
course of this investigation, defendant claimed 
that he was also in possession of 2 vacant plots 
measuring 3 K. 8 Ls. adjoining the bustee land 
to which the suit related. These plots were also 
included in the land purchased by Kunja Babu 
at the auction sale. 

[ 4 ] In consequence of the Commissioner’s 
report, the plaint had to be amended. The result 
of the amendent was that plaintiffs olaimed 3 K. 
1 L. of bustee land found to be in defendant’s 
possession by the Survey Commissioner. They 
also included in the claim the two vacant plots 
measuring 3 K. 8 Ls. on the ground that defen¬ 
dant’s olaim to the possession of these vacant 
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plots after the institution of their suit amounted 
to their ouster. The two vacant plots are shown 
m Soh. Ga attached to the amended plaint. 

[5] The sale of the land auctioned, of which 
the lands in suit form part was confirmed on 
24th January 1980. The possession was delivered 
to the auotion purchaser on 6th February 1930. 
This possession was symbolical. The defendant 
instituted a civil suit on 9th January 1931 for 
having the revenue sale set aside. This suit went 
up to the High Court and was finally decided 
on loth March 1942. The sale was not set aside. 
The present suit was instituted on 7th March 
1946, more than 12 years alter the delivery of 
possession to the auction purchaser, whose estate 
the plaintiffs represent. The plaintiffs claim that 
the sale, though confirmed on 24th January 1930, 
was subject to the result of the suit subsequently 
instituted by the defendant and the sale, there, 
fore, became final on 10th March 1942, and plain- 
tiffs were entitled to a deduction of the time 
spent in the litigation which defendant com¬ 
menced in 1931 and was terminated by the order 
of the Calcutta High Court on 10th March 1942 . 

[6] The learned Special Subordinate Judge, 
A. V. D. heard the suit. He found that symboli¬ 
cal possession had been delivered to the auction 
purchaser. Section 1 G. Limitation Act therefore 
could not apply to the case. Article 138 , Limi. 
tation Act similarly had no application. Finding 
further that defendant had remained in continu- 
ous possession of the bustee land for over 12 
years he dismissed plaintiffs’ suit with respect 
to this portion of the claim as barred by time 
under Art. 144, Limitation Act. Defendant’s 
possession was held adveree from the day sym- 
bolical possession was delivered to the auction 
purchaser. As regards the two vacant plots 
described in sch. Ga, the finding was that defen¬ 
dant tried to take possession of these plots after 
the institution of the suit by the plaintiffs. This 
portion of the claim was, therefore, decreed. In 
coming to the conclusion that Art. 144 , Limita¬ 
tion Act applied to the case and not Art. 138, 
the learned Judge relied on Brojendra Kumar 
▼. Ashutosh Roy , 36 o. w. n. 864 : (a. i. b. (8) 
W 21 cal. 886) and Bal Qobind Prasad v. Lila 

Jfruer, A. 1. R. (88) 1946 pat. 202 : (24 Pat. 717). 

mfl order of the trial Judge was affirmed in 
appeal. Plaintiffs’ appeal with regard to the 

us ee lands and defendant’s cross-objections as 

regards the two vacant plots were dismissed. 

plaintiffs have again applealed to this Court so 

jar aB the bustee lands are concerned, and defen. 

dant has put in oross-objeotion in respect of the 

vacant plots regarding which the suit has been 
ieoreed. 

i leMDed counsel for plaintiff appel- 

lints had tried to place the case under Art 188, 
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Limitation Act. He has also claimed that the 
period of time taken by the suit instituted by the 
defendant should be excluded from computation 
under s. 16 of the Act. Bath Art. 133 aud S. 16 
of the Aot do not apply in terms to this case. 
Article 138 covers suits by a purchaser at a sale 
in execution of a decree when the j idgment- 
debtor was in possession at the dato of sale. It 
allows a period of 12 years to be computed from 
the date on which the sale becomes absolute. If 
a suit is covered by this Article, any period of 
time during which a proceeding to set aside a 
sale was being prosecuted is to be excluded when 
computing the period of limitation for the suit 
under 8. 16 . Both these provisions of the Limi¬ 
tation Act apply to the case of a purchaser at a 
sale in execution of a decree. They do not apply 
to the case of a plaintiff who has obtained 
possession, even though symbolical, in execution 
of bis decree. These provisions were interpreted 
in Bal Gobini Prasad v. Lila Kuer, a. i. r. 
(33) 1946 Pat. 202 : (24 Pat. 717). Ic was held that 
8. 16 could help an auction purchaser only whon 
be had not obtained possession through Court. 
Where a plaintiff has obtained symbolical pos- 
session he cannot avail of the provisions con¬ 
tained in 8. 16. Similarly, Art. 138 will have no 
application a3 the suit by such a plaintiff would 
not bo by an auction-purchaser. It would be au 
ordinary suit for possession by tbo owner of the' 
property whose title bad become complete and 
effective by the confirmation of the sale and 
delivery of symbolical possession. It whs further! 
held that the possession of the judgment-debtor 
becomes adverse from the date of the delivery 
of symbolical possession and a suit against him, 
if brought more than 12 years after that date, 
would be barred by Art. 144. 

[8l Tbe same view was taken in Brojendra 
Kumar v. Ashutosh Roy, 26 o. w. N. 361 
(A. I. B. (8) 1921 Cal. 385), where the learner 
Judges of the Calcutta High Court hold thai 
after symbolical possession has been delivered, 
Art. 138 can have no application and that the 
proper article to apply to such a case would be j 
Art. 144, Limitation Act. 

[9] The two provisions of the Limitation Act 
considered in the Patna and Calcutta ca?e 9 
referred to above do not in term9 apply to the 
present case as said above. They apply only to 
a suit for possession by a purchaser at a eale in 
execution of a decree. The sale in this case was 
for recovery of arrears of land revenue under 
the Assam Land and Revenue Regulation. In 
spite of this, the principle enunciated in the two 
cases was applied to sales for arrears of land 
revenue in Baikuntha Nath v. Sh. Azidulla, 

82 O. W. N. 778 : (A. I. R. (15) 1928 Cal. 870). It 
was held by a Division Bench of the Calcutta 
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High Court that a purchaser at a sale for arrears 
of revenue undor s. 70, Assam Land and Revenue 
Regulation is entitled to sue the defaulting pro¬ 
prietors for recovery of possession within twelve 
years from the date of delivery of symbolical 
possession to him, and that the article of the 
Limitation Act applicable to such suits was 
either 142 or 144. 

[10] The learned counsel for the plaintiffs 
does not dispute the correctness of this view. 
He, however, urges that these authorities are all 
distinguishable. The distinction pointed out is 
that though symbolical possession was delivered 
to the predecessor-in-interest of the plaintiffs, 
the delivery of symbolical possession was not 
according to law. In this case the defaulting 
proprietor was in possession of at least a part of 
the property in suit. Actual possession of this 
property could have been delivered. Where the 
law requires that actual possession should be 
delivered, the delivery of symbolical possession 
has no legal effect and therefore the period of 
limitation would not start from the date on 
which symbolical possession was delivered. It 
would only commence when the sale became 
final. This, according to him, happened in 1942 
when the defendant’s suit for getting the sale 
annulled was finally dismissed. In support of 
bis contention he has relied on Jang Bahadur 
Singh v. Hanumant Singh, 43 ALL. 520 : 
(A. I. R. (8) 1921 ALL. 9 F. B.). A Full Bench of 
the Allahabad High Court held in the case that 
the delivery of possession in that case was not 
in the manner required by law and therefore 
the mere fact of formal delivery of possession 
was not available to the plaintiff for saving the 
operation of limitation. Another case relied on 
by bim in this connexion is a decision from the 
Bombay High Court reported in Krishnaji v. 
Gajanan, 36 Bom. 373 : (2 I. C. 4S9). 

[ 11 ] The learned counsel concedes that there 
is an acute divergence of judicial opinion on this 
point and there are authorities against thi3 view 
from other High Courts. 

[ 12 ] Actually there is a preponderance of 
authority against this view. The general trend 
of opinion seem3 to be that symolio possession, 
if given, even when actual possession should 
have been given under the law, will interrupt the 
running of time and give a fresh start of limi¬ 
tation. The ratio decidendi has been that deli, 
very of possession through Court should give 
fresh starting point of limitation as against the 
judgment-debtor who is a party to the proceed- 
ings, and is thus bound by it. According to this 
view, delivery of symbolical possession has the 
3ame effect in law as delivery of actual posses- 
sion so far as the judgment-debtor is concerned. 
This view has found favour with the High 


Courts of Calcutta; Bhulu Beg v. Jatindra 
Nath Sen, A. I. R. (10) 1923 Cal. 138 : (77 I. C. 
1035), Lahore Surja v. Mul Chand, A. I. R. (17) 
1930 Lab. 823 : (126 I. O. 526), Madras: Kamayya 
v. Mahalakshmi, A. I. R. (14) 1927 Mad. 849 : 
(105 I. C. 243) and Patna: Udai NalhSahi Deo 
v. Swnderbans Koer, A. I. R. (10) 1923 Pat. 76 : 
(24 Cr. L. J. 279). 

[13] The weight of authority and of reason 
both is on the side of this view and we are in 
respectful agreement with it. Symbolical posses¬ 
sion if delivered under the Civil Procedure Code, 
even though erroneously, should operate as actual 
possession against the judgment-debtor and his 
representatives. The same principle will apply 
to the case of a defaulting proprietor. If symbo- 
lical possession ba3 heen delivered, it will be as 
effective against him as if actual possession had 
been delivered. There will be a fresh start for 
the period of limitation and the purchaser will 
be in a position to sue for possession on the basis 
of his title by purchase to sue within 12 years of 
the delivery of possession to him if the default- 
ing proprietor remams in adveree possession, 

[14] The distinction pointed out by the learned 
counsel for the plaintiff, therefore, dots not 
avail and plaintiff now cannot claim that he 
is suing merely as an auction purchaser. In 
that capacity he got his sale certificate and also 
the delivery of possession. He is now suing on 
the basis of his title and his case, therefore, 
would be covered either by Art. 142 or Art. 144 as 
held in Baikuntha Nath v. Sh, Azidulla, 32 
C. W. N. 778 : (A. I. R. (16) 1928 Cal. 870). 

[15] In this view of the law, there will be no 

ground for interference with the orders of the 
Courts below. Defendant has admittedly conti¬ 
nued in adverse possession from the date of the 
formal delivery of possession to the plaintiff so 
far as the bustee land is concerned. The suit, 
therefore, is time barred so far as this part of 
the claim is concerned. As regards the two 
vacant plots, it has been found concurrently by 
the Courts below that defendant tried to take 
possession of these plots after the institution of 
the suit. Plaintiff would be deemed to be in 
possession of these plots by reason of his title 
since the delivery of symbolical possession to 
him. His possession was disturbed after the 
institution of the suit according to the findings 
of the Courts below. His suit as regards this 
part would, therefore, be within time. The con¬ 
clusion arrived at by the Courts below, therefore, 
is correot. ' 

[16] We, therefore, dismiss both the appeal 
and the cross-objection. Parties shall bear their 
own costs in this Court. 

Thadani Ag. C. J.—I agree. 

D.H. Appeal & cross objection dismissed . 
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or individually, any money from the Court. A 


Aravinda Sarma and others — Appellants 
V. Payodhar Barua and others — Respondents. 

Beoond Appeal No. 941 of 1944, Decided on 12th 
April 1949, 

Civil P. C. (1908), o. 22, R. 3; O. 41, R. 4 -Joint 
and indivisible decree against all defendants — All 
defendants appealing—One of the appellants dying 
— No legal representatives brought on record — 
Appeal abates in its entirety — Order 41, R. 4 does 
not apply to such a case. 

Where a deoree is pint and indivisible and one of the 
appellants dies but his legal representatives are Dot 
impleaded, the abatement will not be limited to the 
deceased appellant alone. The appeal would abate in 
its entirety as on aooount of the absence of necessary 
parties, appellants against whom a joint decree was 
passed, cannot get any relief. Order 41, R. 4 applies to 
a properly constituted appeal. Where necessary parties 
are not impleaded or where by reason of the failure to 
bring legal representatives of a deceased appellant or 
respondent.-the appeal has become imperfectly consti¬ 
tuted 0. 41, R. 4 oannot apply. 0. 41, R. 4 does not 
qualify or override 0. 22, R. 3 : Case law referred. 

[Paras 3 and 5] 

Annotation : (’44-Com.) Civil P. C., 0. 22 R. 3 
N. 23, Pt. 2; O. 41, R. 4, N. 8. 

Af. N, Roy and K. R. Barooah —for Appellants. 

J. N. Borah — for Respondents. 

Ram Labhaya J.—This appeal arises out 
of a suit for declaration. The case for the plain- 
tiff was that some land, which had been acqui- 
red by the Government, belonged to him and 
was in his possession. The compensation for 
this land amounting to Rs. 874 8-0 was held to 
be payable to defendants 1 to 7. On the date 
of the suit, the amount was still lying in Court. 
He, therefore, prayed for a declaration that he 
was entitled to the amount of compensation for 
the land in question. The suit was resisted by 
the defendants. The Sadar Muneiff, Gauhati, 
decreed the claim. On appeal, the amount 
declared due to the plaintiff by the decree of 
the trial Court, was reduced. Defendants l to 
7 have appealed to this Court. 

[2] During the pendonoy of the appeal in 
this Court, Chandinath Deb one of the appel- 
lants died. His legal representatives were not 
brought on the record within the time allowed 

J a *» The appeal, therefore, automatically 
abated so far as the deceased was concerned. It 
ib now contended by the learned counsel for the 
respondents that the appeal should be taken to 
nave abated as a whole, as in the absence of 
legal representatives of the deceased appellant, 
the appeal is imperfeotly constituted. 

C8]I It is clear from the plaint that the oause 
ol acbon against the defendants was joint and 
indivisible. A declaration against all 7 defendants 
wae prayed for. Till the date of the institution 

i the suit, defendants had not reoeived, jointly 


joint declaration against all the defendants that 
the plaintiff was entitled to the whole of tho 
amount claimed by them in acquisition proceed¬ 
ings was enough. Defendants resisted the suit 
on the same basis. The decree that was passed 
was joint and indivisible even though during the 
pendency of the suit the amount in question had 
been paid to the defendants. The decree passed 
by the lower appellate Court was also joint and 
indivisible. The modification was only in respect 
of the amount. Separate interest or the separate 
liability of different defendants was not indicated, 
The extent of their separate liability was never 
ascertained. It was not necessary for granting 
appellant the declaration sought for. It is not 
ascertainable now in the absence of any material 
on the record. Where a decree is joint and indi- 
visible as in this case, one of the appellants dies 
and his legal representatives are not impleaded, 
the abatement will not be limited to the deceased 
appellant alone. The appeal would abate in its 
entirety as, on account of the absence of neces¬ 
sary parties, appellants against whom a joint 
decree was passed, cannot get any relief. Rule 3 of 
0 . 22, Civil P. C., applies to appeals. By virtue 
of this rule, if one of two or more appellants 
dies and the right to sue does not survive to the 
surviving appellants or appellants alone and no 
application is made for substitution of legal 
representatives, the appeal abates so far as 
the deceased appellant is concerned. In this 
case, one of the appellants died. The right to 
sue did not survive to the surviving appellants. 

It was necessary, therefore, to implead the 
representatives of the deceased appellant. They 
have admittedly not been brought on the record. 
The consequence is that the appeal has abatedi 
against him. The decree being joint and indivi- 
sible, the appeal is imperfectly cinstituted in 
the absence of the legal representatives of the 
deceased appellant who are necessary parties to 
the appeal The surviving appellants alone can¬ 
not urge that the decree be set aside so far as 
they are concerned, or to the extent of their shares 
in the money in dispute. Their share is unascer¬ 
tained and is unascertainable. Beside, if such 
a contention were to succeed, there will be two 
conflicting decrees. In these circumstances, the 
abatement of the appeal would be entire and 
not parital. 

[4] This view of the law finds ample support 
from authority, vide : Chunilal Tulri Ram v. 
Aminchand, A I. R. (20) 1931 Lab. 356 (2) : (14 
Lah. 643). Pir Bakhsh v. Etdar Nath, a. I. R. 

(22) 1936 Lah. 478 : (165 I. o. 6io), Rameshwar 
Singh v. Ramcharan, A. I. R. (19) 1932 pat. 327: 

(ll Pat. 638), Ohulam Mohd. Syed Khan r. 
Sherdtl Khan, A. I. r. (29) 1942 Sind 167: (I. L. R. 
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(1942) Ear. 435). In fact there ig a general 
consensus of authority on the point that where 
a necessary party is not before the Court by 
reason of abatement, the suit or appeal as the 
case may be shall abate as a whole. The learned 
counsel for the appellants has not seriously 
questioned the correctness of this view. He has, 
however, tried to get over the difficulty by rais¬ 
ing another contention. He argues that the 
decree against the appellants proceeds on a basis 
common to all and should be set aside under 
O. 41, R. 4, Civil P. C. The death of one the 
deceased appellant does not prevent the Court 
from taking action under o. 41, r. 4. The decree 
can be set aside in its entirety. There will be no 
question of conflicting decrees nor will it be 
necessary to ascertain the shares of different 
appellants. 

[5] There is considerable divergence of judi¬ 
cial authority on this point. We have given the 
question our careful consideration. We do not 
think that 0. 22, R 3 is qualified by O. 41, R. 4. 
Rule 3 of o. 22 provides that in the case of a 
death of a plaintiff or appellant, the suit or 
appeal shall abate if his legal representatives are 
not brought on the record and the right does not 
survive to the surviving plaintiffs or appellants. 
The effeot of abatement is that the suit or appeal 
so far as the deceased is concerned stands dis¬ 
missed. The other side thereby secures a valuable 
right. In these circumstances, if acting under 
O. 41, R. 4 the Court sets aside the decree even 
against a deceased appellant, it is for all practi 
cal purposes, setting aside a decree which has 
become final by reason of the abatement of the 
appeal so far as the deceased appellant is con¬ 
cerned. This does not seem to have been com- 
templated by o. 41, R. 4. The language of o. 41, 
R. 4 suggests that it can apply where plaintiffs 
or defendants are alive at the time when the 
deoree of the appellate Court is passed. There is 
nothing in it which would support the view that 
the Court acting under this provision could set 
aside a decree which became final by abatement 
after it was passed. In such case, the Court 
would be granting relief to representatives who 
are not before it or to a dead person. It will 
also be depriving the other party of a right, 
which it has secured during the pendency of 
the appeal by reason of abatement, which un- 
doubtedly would take place if legal representa¬ 
tives are not substituted. In fact, one may go 
[further and state that 0. 41, R. 4 applies to 
a properly constituted appeal. Where necessary 
parties are not impleaded or where by reason of 
the failure to bring legal representatives of a 
deceased appellant or respondent, the appeal has 
become imperfectly constituted, o. 41, R. 4 can- 
not apply. The case law on the point was fully 


reviewed in the Full Bench case reported in 
Ram Phal Sahu v. Satdeo Jha, A. I. R. (27) 
1940 Pat. 346 : (19 Pat. 870). It was held by 
the learned Judges constituting the Full Benoh 
that by reason of provisions of Rr. 3 and 11 of 
0 . 22 , the appeal in so far as it concerns the 
deceased appellant abates and if the abatement 
is not set aside in course of time, the matter be¬ 
comes final as against the deceased appellant. 
There is nothing in 0. 41, R. 4 which permits the 
Court to disturb the finality of the decree as 
against the deceased appellant. The same view 
was taken by a Division Bench of the Sind Chief 
Court. Vide Gliulam Mohd. Syed Khan v. 
Sherdil Khan, A. I. R. (29) 1942 Bind 167: (i.L.R. 
(1942) Ear. 435). We are in respectful agreement 
with the view expressed in these cases and, 
following these authorities, hold that an appel¬ 
late Court has no power to proceed with the 
hearing of an appeal and to reverse or vary the 
decree in favour of the plaintiffs or defendants 
under 0. 41, R. 4, if all the plaintiffs or defendants 
appeal from the deoree, and one of them dies 
and no substitution is effected within time. Order 
41, r. 4 does not qualify or override 0. 22, R. 8. 
A joint decree against all the defendants, there- 
fore, cannot be set aside at the instance of 
appellants who are alive, under 0. 41, R. 4 . 

[6] In the view of the law that we take, this 
appeal abates in its entirety and is, therefore, 
dismissed. We shall leave the parties to bear 
their own costs in this Court. 

Thadani J.—I agree. 

D.H. Appeal dismissed. 


A. I. R. (37) 19S0 Assam 64 [C . N. 18.] 
Ram Labhaya J. 

Joygnoram Patwa and others— Appellants 
v. Dayaram Das and others—Respondents. 

Second Appeal No. 505 of 1944, Decided on 5th May 
1949. 


Civil P. C. (1908), O. 22, R. 3 _ Order 22, R. 3 is 
not qualified by O. 41, R. 4-Civil P. C. (1908), 
O* 41 f R. 4« 


wiuei tv o is not quaunea by U. 41, R. 4 which 
can apply only to a properly constituted appeal. Where 
one of the necessary parties to the appeal is not before 
the Court, the provisions of 0. 41, R. 4 cannot be 

: A L R - < 37 > 1950 A ssam 53 ; A. I. R. (27) 
1940 Pat. 346 (F. B ) and A. I. R. (29) 1942 Sind 157, 
Rd. on. [Para x] 

Annotation : (’44 Com.) Civil P. Q. 0. 22, R. 3 
N. 23 Pt.5; O. 41, R. 4 N. 8. 

B. C. Barua —for Appellants. 

Sarat Chandra Das —for Respondents. 


Judgment —This appeal arises out of a suit 
for specific performance of a contract of sale. 
The claim was decreed in the Courts below. The 
learned trial Judge directed defendants 6 and 7 
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to exeoute a sale deed in favour of the plaintiff 
after the balance of the money due from him 
bad been deposited in Court. In appeal the 
learned Judge modified the decree of the trial 
Court and while decreeing plaintiff's claim to 
tlie specific performance of the contract of sale 
■directed that on plaintiff's depositing the balance 
of the money due from him by the due date 
defendants 1, 2, 3 and 4 shall execute a deed of 
sale within a month of the deposit and with- 
draw the money, the question of adjustment of 
dues between defendants 1-4 and defendants 6- 
7 was left open. Three out of the defendants ap¬ 
pealed from the decree. Jitram defendant 2 died 
during the pendency of the appeal. His legal 
representatives were not brought on the record 
within the period allowed by the law of limi¬ 
tation. His appeal has abated. An application 
for setting aside the abatement was made, but 
this was disallowed. It is not (sic) contended on 
behalf of the plaintiff-respondent that the appeal 
has abated in its entirety. It is clear that the 
decree was against defendants l to 4 . It was joint 
and indivisible. It directed all the four defen¬ 
dants to execute a sale deed on plaintiff depositing 
the balance viz., rb. 114-9-0. In these circumstan- 
• ceB the appeal cannot be heard in the absence of 
one of the necessary parties to the appeal. 
Mr. Barua on behalf of the defendant-appellants 
contends that the decree is no doubt joint and 
indivisible but it is open to the Court under 
O. 41, r. 4 to set aside the decree as it proceeds 
on a ground common to all the defendants. 
The deoree he urges could be reversed in favour 
of all the defendants at the instance of any one 
of them. The contention raised has been consi- 
dered by a Division Bench of this Court in Ara- 
vinda Sarma v. Payodhar Barua, 3. a, no. 941 
of 1944 : (A.J.B. (37) 1950 Assam 53) It was held 
that o. 22, r. 8 was nonqualified by o, 41, R. 4 
which could only apply to a properly constituted 
appeal. Where one of the necessary parties to 
the appeal was not before the Court, the provi¬ 
sions of o. 41, R. 4 could not be invoked. This 
view was based on a Full Bench ca3e from the 
Patna High Court reported in Ramphal Sahu 
v. Satdeo Jha, A. I. b. (27) 1940 pat. 346 : (19 
Pat. 870 p. b.) and a Division Bench Court of 
*" e Chief Court reported in Ohulavi 

Mahomed v. Sher Din Khan, A. I. R. ( 29 ) 1942 
8ind 157 : (I. l. b. (1P42) xar. 435). The judg. 
tnenfc in the oaee decided by this Court was deli¬ 
vered by me and I am still of the view taken in 
that oaee. Order 41, b. 4, therefore, does not 
avail the appellants. 

C 2 l The learned oounsel concedes that if the 
decree conld not be set aside at the instance of 
appellants, who are alive, it being joint and 
indivisible, the abatement would be entire and 
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total. In these circumstances I bold that the 
appeal has abated and is dismissed. 

(3l I make no order as to costs in this Court. 

GMJ * Appeal dismissed. 


A. I. R. (37) 1950 Assam 55 (C. N. 19.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Premesiuar Das — Appellant v. Madhab 
Chandra Das and others — Respondents, 

A. A. D. No. 2080 of 1945, Decided on Stb April 
1949. 

Limitation Act (1908), Art. 142 — Plaintiff alleg¬ 
ing permissive character of defendant’s possession 
but failing to prove — Plaintiff in order to succeed 
has to prove title and possession within 12 years — 
Art. 142 applies—Defendant not required to prove 
adverse possession if plaintiff’s subsisting title not 
proved. 

A plaintiff out of possession cannot succeed in a suit 
for possession without proof of a subsisting title. 
It would not b9 enough to prove that plaintiff had 
title 15 or 20 years before suit. A subsisting title 
would involve proof of title in addition to pos¬ 
session within 12 years If. therefore, a plaintiff 
bases his case on the permissive character of defen¬ 
dant’s possession and fails to prove it, ho may succeed 
if his title and possession within 12 years have been 
proved. It is only on proof of subsisting title that a de¬ 
fendant can ba called upon to provo his adverse posses¬ 
sion. It would not be necessary to go into the question 
of defendant’s adveise possession if plaintiff has not 
proved his subsisting title in the suit property. Artiolo 
142 covers caso3 of actual and constructive posses¬ 
sion and dispossession. A person can remain in posses¬ 
sion of the property through a licensee or a tenant. He 
is not in actual possession but his possession.in law is 
there. Such a person can certainly be dispossessed and 
his dispossession in such a case would occur immedi¬ 
ately his title is repudiated. There is no reason why 
Art. 142 should not apply to such a case: A. I. R. (27) 
1940 Mad. 798 (F. B.) and A. I. R. (22) 1935 Lab. 476 
(F. B ), Rel, on. [Paras 7 and 8] 

Annotation : (’42-Com.), Lim. Act, Arts. 142 and 
144, N. 2 and 5. 

S. K. Ohose and Purnendu Chaudhuri 

—for Appellant. 

D. N. Medhi and Dipin Dehari Das 

— for Respondents. 

Ram Labhaya J. — This appeal arises out 
of a suit for a declaration of title and khas pos¬ 
session. Plaintiff purchased the land in dispute 
by a sale deed, Ex. l, dated 3oth July 1917. To 
the south and west of thi3 land wa3 Mabeswar’s 
land. Maheswar was the father-in law of the 
defedant in the case. 

[ 2 ] Plaintiff averred that defendant came into 
possession of the land by his permission some 6 
years before suit on condition that he would 
vacate the land when plaintiff required it. Some 
three months before suit, a notice to quit was 
served on the defendant. He refused to quit setting 
np a title in himself. 

[8] The defence was that defendant had acquir¬ 
ed title by adverse possession against the true 
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owner. He had entered the land without any ar¬ 
rangement with the plaintiff and in the belief that 
the land wasSarkari khas.The SadarMunsiff of 
Gauhatihtld that plaintiff had failed to substan- 
tiate his pleas that defendant entered on the lands 
with his permission and was a licensee for a period 
of five years before suit, that he repudiated his 
title only when he was asked by notice to deliver 
possession of the land. He further held that in 
view of the allegations made in the plaint, it was 
for the plaintiff not only to prove title but his 
possession within 12 years before suit. This also 
he could not prove. The plea of the defendant that 
be had been in adverse possession for over 12 
years was also considered and the finding arriv¬ 
ed at was in his favour. As a result of these 
findings, the suit was dismissed. On appeal the 
order was affirmed by the District Judge, A.Y.D. 
Plaintiff has appealed to this Court. 

[4] The learned counsel for the plaintiff con- 
tends that plaintiff could succeed on proof of his 
titlo without proving that defendant occupied 
the land a3 a licensee within 12 years of the suit, 
unless defendant could prove that his possession 
was adverse, for a period of 12 years. His gri¬ 
evance is that the Courte below have approached 
the case from a wrong view-point. The view 
taken by them was that the allegations in the 
plaint and the proved facts of the case attracted 
the application of Art. 142 and finding that plain, 
tiff was not in possession within 12 years, they 
came to the conclusion that defendant’s posses¬ 
sion was adverse. He urged that whether plain¬ 
tiff was in possession or not, he was undoubtedly 
the owner of the land. He purchased it by a 
registered deed in 1917 and defendant, even if 
in possession, could non-suit the plaintiff only 
on proof of his adverse possession. The correct¬ 
ness of the finding of the Courts below on the 
question of defendant’s adverse possession was 
challenged. 

[6] The decision of the case turns on the ques¬ 
tion whether Art. 142, Limitation Aot governs 
the case or it is Art. 144. Article 144 is a residu- 
ary article and can be invoked only if no other 
article applies to the case. It is, therefore, to be 
seen whether Art 142, on which reliance is plac¬ 
ed by the defendant, has been rightly applied to 
this case by the Courts below. 

[6] The question is by no means free from 
difficulty. There is divergence of judicial opinion 
on it. A Full Bench of the Madras High Court 
reported in Official Receiver of East Godavari 
v. Govinda naju, A. I. r (27) 1940 Mad. 793 : 
(i. L. R (1940) Mad. 953 P. B ), had to consider 
this question. Horwill J. before whom the case 
came up for disposal first, in his order of re- 
ference formulated the question in these words: 


A. I. R, 

‘'Whether in a case where a plaintiff sets up a case 
of permissive possession and fails lo prove it, the 
burden then lies upon the plaintiff to prove that he was 
in possession within 12 years of suit or whether the 
onus is upon the defendant to prove adverse possession 
for a period of 12 years.” 

It is clear from the question referred to the 
Full Bench that the question involved in that 
case was the same as in the case before us. The 
Full Bench, after a careful consideration of the 
matter and relying on three Privy Council cases, 
Mohima Chunder v. Mohesh Chunder, 16 cal. 
473 : (16 I. a. 23 p. c); Mohd. Amanulla Khan 
v. Badan Singh, 17 Cal. 137 : (16 I. A. 148 P.C.) 
and Dharani Kanta v. Gabar Ali, 18 I. C. 17: 
(17 C. L. J. 277 P. C.) held that it wa3 wrong 
to say that a person who could prove title in a 
suit for ejectment had the right to a decree un¬ 
less defendant proved adverse possession for 12 
years. The plaintiff' could succeed only if he 
could say in addition to his title that he had 
been in possession of the property within 12 
years of the suit. The* burden lies upon the 
plaintiff to prove that he was in possession with¬ 
in 12 years of the suit. The onus is not upon the 
defendant to prove adverse possession for a 
period of 12 years. Two previous decisions of the 
Madras High Court were overruled. 

[7] An unproved allegation that defendant 
was a tenant or say, a licensee was not consider¬ 
ed sufficient to shift the onus to the defendant. 
The reason for the view is obvious. If a person, 
who is out of possession, can shift the burden of 
proving adverse possession to the defendant by 
simply alleging without being under any obli¬ 
gation to prove his allegation that defendant is 
a tenant or a licensee, the devico would be re¬ 
sorted by all persons who are out of possession. 
A plaintiff out of possession cannot suooeed in aj 
suit for possession without proof of title. This 
title ftbich he must prove is not title anterior 
to the suit. It would not be enough to prove 
that plaintiff had title say 15 or 20 years before 
suit. It should be a subsisting title. A subsisting 
title would involve proof of title in addition to 
possession within 12 years. If, therefore, a plain¬ 
tiff bases the case on the permissive character 
of his defendants’ possession and fails to prove 
it, he may succeed if his title and possession 
within 12 years have been proved. It is only on 
proof of subsisting title that a defendant can be 
called upon to prove his adverse possession. It 
would not be necessary to go into the question 
of defendant’s adverse possession if plaintiff has 
not proved hi3 subsisting title in the suit pro¬ 
perty. The view of the learned Judges of the 
Madras High Court is founded on three impor- 
tant pronouncements from their Lordships of 
the Privy Council and we are in respectful 
agreement with it. 
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[8l A Full Bench of the Lahore High Court 
also came to the same conclusion in Bohari Lai 
v. Naratn Das, A. i. r. ( 22 ) 1935 Lah. 475 : (16 
Lab. 442 P. B,). In that case, the plaintiffs sued 
for possession of the property alleging that they 
were the owners of the house in dispute and that 
they had given the same on lease to Nabi Bakhsh 
defendant 2 in 1927, and subsequently Nabi 
Bakhsh had given a sub lease to defendant 1 , 
that thereatter they had sued Nabi Bakhsh and 
defendant 1 for rent and defendant 1 had denied 
their title and also denied that he was a tenant 
under Nabi Bakhsh. In other words, the case of 
the plaintiffs was that the contesting defendant 
was a sub-tenant and he denied their title some* 
time before Buit. On these facts, it wa9 held that 
plaintiff’s case was governed by Art. 142 and 
not Art. 144, Tne plaintiff’s averments were held 
to imply a plea of possession and dispossession. 
It was not considered necessary that possession 
and dispossession be pleaded in express terms. 
Allegations of fact, from which that inference 
of possession and dispossession could be drawn, 
were considered enough for attracting the appli- 
cability of Art. 142. The view of the learned 
•Judges was that when plaintiffs alleged that 
defendants were tenants, they were pleading 
their possession through the tenants and when 
they stated that their title was denied by those 
who were in permissive possession, the allega¬ 
tion amounted to a plea of dispossession. The 
reason for the view was that dispossession could 
be actual in the sense of existing actual posses¬ 
sion being forcibly terminated by actual dispos¬ 
session, and it oould aLo be a legal constructive 
possession terminated by legal dispossession. In 
other words, it was held that Art. 142 covered 
oases of actual and constructive possession and 
dispossession. The result arrived at was the 
same as in the Full Bench case of the Madras 
High Court, though the process of reasoning is 
different. A person can remain in possession of 
the property through a licensee or a tenant. He 
is not in actual possession but his possession in 
law iB there. Such a person can certainly be 
dispossessed and his dispossession in suob a case 
would occur immediately his title is repudiated. 
There is no reason why Art. 142 should not apply 
to a case like this as held by the learned Judges 
of the Lahore High Court. In this view of the 
matter, the plaint in the present case would by 
necessary implication contain the allegations 
of possession and dispossession. 

[9] Following the Full Bench decisions re- 
ferred to above, we hold that on the pleadings 
and also on the proved faotsof the case, Art. 142 
applies to faots of this case and plaintiff could 
anooeed only on proving that defendant was in 
permissive possession for about 6 years before 


sessiou within 12 years. There is no dispute that 
plaintiff acquired title to the property in 1917 . 
But so far as possesion within 12 years of the 
suit is concerned, the Courts below are clear and 
emphatio in their finding that this has not been 
proved. Defendant, it has been held, came in 
possession of the property more than 12 years 
before suit. He did not como in as a licensee. 
Plaintiff thus was not in possession at any time 
within 12 years before suit. The finding of the 
Courts below on the point is not open to quos- 
tion and it has not been seriously disputed. In 
these ciroumstances it is not necessary to con’ 
sider whether defendant has succeeded in show¬ 
ing that his possession was adverse for a period 
of 12 years. That question does not arise and is 
not necessary for the disposal of the case. 

[ 10 ] The appeal, in the circumstances, fails 
and is dismissed with costs. 

Thadani Ag. C. J— I agree. 

Appeal dismissed. 


A. I. R. (37) 1950 Assam 57 [C. N. 20.] 
Thadani Ag. C. J. and Ram Laehaya J. 

Rosmat Alt and others — Appellants v. 
Biyaru Mandal and others — Respondents. 

Second Appeal No. 1131 of 1947, Decided on 5th 
August 1949. 

Limitation Act (1908), Art. 142-Applicability — 
Suit for possession —Plaintiff found dispossessed 
or discontinued in possession — Onus ol proof- 
Burden to show that suit was brought within 12 
years oi such dispossession is on plaintiff— Failure 
to discharge burden - Suit is to be dismissed under 
Art. 142. 

Where a plaintiff, in a suit for possession bus been 
found to hnvo been dieposse-aed or has discontinued 
possession on a certain date, the burden lies on him to 
prove that tbo suit was brought by biin within 12 years 
of that date, and upon his failure to discharge the bur¬ 
den, hie suit is liable to be dismissed by reason of Art. 
142 : Case law referred. (Para 9] 

Annotation : ('42 Com.) Lirn. Act, Arts. 142 and 
144 N. 2, 9. 

J. N. Borah — for Appellants, 

B. N. Delta — for Respondents. 

Judgment. — Oa 17th February 19-19, we 
remanded this appeal to the lower appellate 
Court to record its findings on the following two 
issues without taking any further evidence and 
to submit its findings within 4 weeks from the 
receipt of the records : ( 1 ) whether tbo plaintiff- 
appellants were in possession of the property 
in suit within 12 years of the institution of the 
present suit ? ( 2 ) Whether the defendant-re3- 
pondent, Bigaru, had perfected bis title by 
reason of adverse possession for the statutory 
period ? The finding on the first issue is that the 
plaintiffe-appellants were not in possession of 
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suit as alleged by him or on proof of bis pos. 


58 Assam 


Rosmat Ali v. Bigaru A, I. R, 


the property in suit within 12 years of the insti¬ 
tution of the suit. 

[ 2 ] On the 2nd issue, the finding of the lower 
appellate Court is that the defendant —respon¬ 
dent has not perfected his title by adverse posses¬ 
sion for the statutory period. 

[3] The date of dispossession alleged in the 
plaint was 15th Magh 1349, B. s. The lower 
appellate Court, however, did not accept the date 
of dispossession as given by the appellant. 
It held that the appellant was dispossessed 
or discontinued to be in possession in 1928 or 
1929. The present suit was instituted in 1944. 
It appears that the appellants’ advocate had 
urged before the lower appellate Court that 
assuming the appellants’ possession was not 
actual physical possession, nevertheless such 
possession as they had was sufficient to take the 
suit out of the operation of Art. 142, Limitation 
Act. 1 he lower appellate Court did not agree with 
this contention; it took the view that having regard 
to the nature of the lands in suit, the appel¬ 
lants were bound to prove actual possession by 
user and enjoyment. 

[4] Mr. Borah who appeared for the appel. 
lants before us did not challenge the finding of 
the lower appellate Court on the first issue. His 
contention is that having regard to the fact that 
the plaintiffs sued for possession, basing their 
case upon title, the proper article applicable to 
the case was Art. 144, and not Art. 142, Limita- 
tation Act, that the finding of the trial Court on 
issue 2 being against the respondent, the appel¬ 
lants were entitled to a decree. 

[6] In support of his contention, Mr. Borah 
ha3 referred us to certain decisions reported in 
Kalian v. Mohammad Nadi Khan, 55 >-ALL. 
209 : (a. I. R. (20) 1933 ALL. 775); Jauhair v. 
Tunday, 54 all 976 at p. 984 :(a. I. R. ( 20 ) 1933 
ALL. 21 ); Jonab Sheikh v. Surya Kant, 33 cal. 
821 ;(10 O.W.N. IO 81 ); Protap Chandra v. Durga 
Charan, 9 0 . W. n. 1061 ; Nageshwar Bux v. 
Bengal Coal Co , 36 c. w. N. 265 : (a. i. r (is) 
1931 p. c. 186) and Secy, of State v. Chelli Kani. 
Rama Rao, 39 Mad. 617 : (A. I. r. ( 3 ) 1916 p. 0. 
21 ), bearing upon the existence of conditions 
which attract the applicability of Art. 142 or 144. 
This aspect of the case has been epitomised by 
Rustomji in his Law of Limitation, Edn. 5 , at 
p.^1403. The learned author says : 

“On the supposed authority of Secretary of State v. 
Uielltkani Rama Rao, 39 Mad. 617:(A. I. R. ( 3 ) 1916 

A A ,,,1 1 , a case falling definitely under 

. 1 ' ,,!keen held in numerous case 3 that 
Art. 142 is confined to suits for possession based on a 
mere possessory title,’ and that where the plaintiff 
sues for possession on the basis of his title (i.e. proprie¬ 
tary title) and on the ground of his possession having 
been disturbed by the defendant, i,e„ where he sues as 
an owner to dispossess a trespasser, the case comes 
within Art. 144, and accordingly that when plaintifi’s 


title is admitted or proved, the onus lie3 on the defen¬ 
dant to establish adverse possession for the statutory 
period. But this view is based on a misapprehension of 
the true eSect of the Privy Council decision in Secre¬ 
tary of Stile v. Chellikani Rama Rao, 39 Mad. 617 : 
(A. I. R. (3) 1916 P. C. 21). In the earlier Privy 
Council cases (where Art. 142 was admittedly applied), 
the suits were brought on the basis of plaintifi’s title, 
and their Lordships pointed out that it is not enough 
for the plaintiff in an action of ejectment (falling under 
Art. 142) to establish his title or his possession at some 
remote time, but that it is essential (or him to prove 
that he was in possession within 12 years antecedent 
to the suit, (vide Mohxma Clumder v. Moliesh Chunder % 
16 Cal. 473 : (16 I. A. 23 P. C.), Md. Amanulla Khan 
v. Badan Singh , 17 Cal. 137 : (16 I.A. 148 P.Cj; and 
Dharayn Kanta v. Gabar 17 C. W. N. 389 : (18 
I. A. 17 P. C ).)•• 

The learned author goes on to say : 

“It is submitted that the later decision of the Privy 
Council in Secretary of State v .Chellikani Rama Rao , 
39 Mad. 617 : (A. I. R. (3) 1916 P. C. 21) is not in 
conflict with their Lordships’ earlier pronouncements 
(vide Bhindhyachal \sRamghar\b . 57 All. 278: (A.I.R. 
(21) 1934 All. 993 F. B.)). Observations of the Indian 
High Courts founded on Secretary of Slate v. Chelli - 
kani Rama Rao % 39 Mad. 617 : (A. I. R. (3) 1916 P. C. 
21)) that cases in which the plaintiff claims relief on the 
basis of his title, Art. 142 has no application, and that 
in all suits for possession of immovable property, as soon 
as plaintifi’s title is either admitted or proved the 
burden of establishing adverse possession lies on on 
shifts to the defendant, or again that ‘Art. 144 applies 
to all suits for possession based on plaintifi’s title and 
to all cases where the plaintiff has proved his title,’ are 
incautiously wide and apt to mislead. See Bh\ndhya m 
chal v. Ramgharib 57 A1I.»278.(A. I. R (21) 1934 All. 
993 F. B.). The correct view is that Art. 144 (being 
only a residuary artiole) cannot apply to cases of 
dispossession which come properly under Art. 142 (see 
Md. Amanulla Khan v. Badan Sxngli . 17 Cal. 137 at 
p. 143 : (16 I. A. 148 P. C) and that the application 
of Art. 142 is not excluded (in suoh cases, i. e. of 
dispossession) merely beoause the plaintiff is suing on 
the basis of his title. Indeed, as the Privy Council have 
repeatedly pointed out in cases decided under Art. 142, 
in all aotions of ejeotment, it lies upon the plaintiff to 
prove hi9 own title. It lies upon the plaintiff to prove 
not oniy a title as against the defendants to the posses¬ 
sion! but to prove that the plaintiff had been dis¬ 
possessed or had discontinued to be in possession of the 
lands within tbe 12 years immediately preceding the 
commencement of the suit (seo Mohimachunder v. 
Mohesh Chunder , 16 Cal. 473 : (16 I. A. 23 P. C.).” 

[G] In Premeswar Das v. Madhub Chandra, 
s. A. NO. 2080 of 1945 : (A. I. r. (37) 1950 Assam 55) 
this Court had occasion to deal with this aspect 
of the case. In onr judgment, we relied upon 
the decision of their Lordships of the Privy 
Council, to which we have referred, and to a 
decision of the Full Bench of the Lahore High 
Court, Bthari Lai v. Narain Das, a. i. r. (22) 
1935 Lab. 475 : (16 Lab. 442 f. b.). So far as the 
facts of the present case are concerned, there is 
the definite allegation made by the plaintiff 
in the plaint that he was dispossessed on a certain 
date. The lower appellate Court came to the 
conclusion that the appellant was dispossessed, 
not on the date alleged by him but some 15 or 


» 


1980 


Qopi Kanta v. Kalikanta 


16 years before the institution of the suit. As 
we understand the judgment of the lower appel- 
late Court, it has ootne to the conclusion that 
the appellants were dispossessed not only of 
their physioal possession but also constructive 
possession. 

[7] In Bhindhyachal v. Ramgharib, 67 all. 


nuaii x-a years ueiore toe inafit,.u 
In tbis view, we think the appeiuJj!. th ® auit ’ 
rightly dismissed as being time ' hJ? | U,fc Waa 
Art. 142, Limitation Act. We aocordinsl UDder 
firm the judgment and decree of the i° 0n * 
appellate Court, dated 17 th September ig 46 °^®J 
dismiss the appeal with costs. ' n 


278 : A.I.R. ( 21 ) 1934 ALL. 993 F.B ), the question 
referred to the Full Bench was : 

“Where a plaintiff, who was a oo3harer with some of 
the defendants who transferred a part of the property 
to third parties, admits in the plaint that he wa 3 
dispoBS||sed by the transferees some time prior to the 
institution of the snit, Art. 142 and not Art. 144, Limi¬ 
tation Aot applies to the suit.” 

Sulaiman C. J. delivering the judgment of the 
Full Bench, observed : 

“There are no words in this article which would 
confine its applicability to suits based on possessory 
title only, or ooDfine it to plaintiffs who olaim the pro¬ 
perty wholly and are not cosharer3 or co owners with 
the defendants.” “The burden of proving the date of 
the dispossession or discontinuance of possession under 
Art. 142 must be on the plaintiff who, in order to 
suocecd, must show that the dispossession or discon¬ 
tinuance of possession was net prior to twelve years 
before the suit was filed.” 

The learned Chief Justice, referring to a decision 
of the Allahabad High Court in Kanhaiya Lai 
v. Girwar, 61 ALL. 1042 : (a.I.r. (16) 1929 ALL. 
763) stated : 

“In that case, no doubt the learned Judges expressed 
the opinion that this article is restricted to suits in 
whioh the relief for possession sought by the plaintiff 
is based on what may be styled as possessory title. In 
my opinion, there Is no justification for limiting the 
soope of this article to suoh suits only.” 

[8] Sulaiman C. J. then referred to the 
earlier decisions of the Privy Council in Mohima 
Chunder v. Mohesh Chunder, 16 Cal. 473 : (16 
I. A. 23 p. 0 .) and Md. Amanulla Khan v. Badan 
Singh, 17 cal. 137 : (16 I. a. 148 P. c.) and re¬ 
marked that the decision of their Lordships of 
the Privy Council reported in these cases were 
not brought to the notice of the learned Judges 
who deoided the oase of Kanhaiya Lai v. 
Girwar, 61 ALL. 1042 : (a. i. R. (16) 1929 ALL. 
768), and referred to another case of the Allahabad 
High Court in Kalian v. Mahomed Nadi Khan, 
66 ALL. 209:(A I.R. (20) 1933 ALL. 776), observing 
that 

'the learned Judges themselves emphasised the fact 
on p. 215 that in the plaint the plaintiff did not allege 
that the plaintiff, while in possession, was dispossessed.” 

[9] We ourselves think that where a plaintiff 
has been found to have been dispossessed or has 
discontinued possession on a certain date, the 
burden lies on him to prove that the suit was 
brought by him within 12 years of that date, 
and upon his failure to discharge the burden, 
hie suit is liable to be dismissed by reason of 
Art. 142, Limitation Aot. 

[10] The lower appellate Court has held in this 
oaie that the appellants were dispossessed more 


V.B.B. Appeal dismissed . 

A. I. R. (37) 1950 Assam 59 [C. N. 21.] 

Thadani Aq. C. J. and Ram Labhaya J. 

Gopi Kanta Bhuiya — Appellant v. Kali¬ 
kanta Bhattacharjya and others — Respon¬ 
dents. 

Second Appeal No. 803 of 1947, Decided on 22nd 
July 1949. 

(a) Civil P. C. (1908), O. 34, R. 7 (1) (c) (1) _ 

Preliminary decree in redemption suit made final— 
R, mortgagee, purchasing mortgaged property in 
execution — B, subsequent mortgagee of j art of 
property, suing for redemption of R's mortgage — 
Preliminary decree passed — B depositing amount 
due to R as directed — Representatives ot R, who 
died in meantime, executing release deed in favour 
of mortgagor — Deed stating that representatives 
had no rights left in property and that possession 
had been delivered to mortgagor _ Deed produced 
in Court — Money deposited by B paid to repre¬ 
sentatives — Deed held reconveyed property to 
mortgagor and representatives of R could not 
claim lull ownership of property or equity of 
redemption. [Para 31J 

(b) Civil P. C. (1908), O. 34, R. 1 — Redemption 
suit against prior mortgagee — Pu'sne mortgagee 
Impleaded but held to be not necessary party —. 
Sale of properly in favour of prior mortgagee — 
Rights of puisne mortgagee are not affected. 

Whore B the puisne mortgagee, was impleaded in 
the redemption suit against the prior mortgagee, but it 
was held that he was not a necessary party to the suit 
and be was again impleaded in execution proceedings 
and on his objection his name was struck off : 

Held that the litigation culminating in the gale of 
the property in favour of the prior mortgagee did not 
affect iho rights of £ as a subsequent mortgagee. 

[Para 17] 

Annotation : (’44-Com.) Civil P. C., O. 31, R. 1, 

N. 19. 

(c) Transfer of Property Act (1882), S. 91 — Suit 
for sale by prior mortgagee — Puisne mortgagee 
not impleaded — Prior mortgagor purchasing pro¬ 
perty in execution — Puisne mortgagee his right 
to redeem mortgage—On redemption equity reverts 
to mortgagor (Obiter). 

Obiter : If a puisne mortgagee is not impleaded by 
a prior mortgagee In bis suit for sale, he has the right 
to redeem the mortgage notwithstanding that the first 
mortgagee purobased the property in the execution of 
his decree for sale and on redemption by him tbe decree 
and the sale are vacated and the equity reverts to the 
mortgagor : A. I. R. (17) 1930 Pat. 570 and 25 All. 
88 $ (F. B.), Rel. on ; 24 All. 1«5, Expin. [Para 25] 

Annotation : (’45-Com.) T. P. Aot, S. 91, N. 2, 

Pt. 5. 

(d) Civil P. C.(1908), O. 34, R. 8 — Redemption 
by act of parties — Absence of final decree does 
not affect its validity. 
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The absence of a formal final decree doe6 not aSect 
the validity of redemption by act of parties on wbioh 
the Court has set its seal of approval. [Para 32] 

Annotation : (’44-Com.) Civil P. C., 0. 34, R. S, 

N. 3. 

(e) Transfer of Property Act (1882), S. 43 -Prior 
mortgagee purchasing mortgaged property in.execu- 
tion of final decree in redemption suit — Puisne 
mortgagor suing for redemption of prior mortgage 
- Prior mortgagee ordered to reconvey property 
to mortgagor on deposit of redemption money by 
puisne mortgagee—Mortgagor executing sale deed 
of property before property was reconveyed to him 
— Subsequent acquisition of title by mortgagor — 
_Purchaser held could enforce sale deed. 

The prior mortgagee got tho preliminary decree in a 
redemption suit against him made final and in execu¬ 
tion himself purchased the mortgageed property.-There¬ 
after the puisne mortgagee sued tho mortgager and the 
prior mortgagee for redemption of the prior mortgage. 
Tho Court direct*d him to deposit the redemption 
money in Court and ordered the prior mortgagee to 
reconvey the mortgaged property to the mortgagor if 
the redemption money was deposited. The redemption 
money was accordingly deposited. Before tho property 
was reconvoyed to the mortgagor ho executed a sale deed 
of tho property: 

Held that the purchaser could enforce the gale deed 
against the mortgagor by reason of his subsequent ac¬ 
quisition of title on equitable grounds. [Para 35] 

Annotation : (’45-Com.) T. P. Act, S. 43, N. 2. 

S. K. Otiose , Dipin Behati Das and Cliandi Ram 
Lahkar — for Appollant. 

K . R . Barooah % R. K. Chaudliury and D. N. 
Medhi — for Respondents. 

Ram Labhaya J.—The facta giving rise to 
this appeal are aa followa : 

(2j The land in suit measuring 16 B. 2 K. 16 
Ls. of Nisf Kheraj Patta No. 6 was originally 
part of N. K. Patta No. l of Upparabar- 
bbag mouza, Sonkani village of the 30 years 
settlement. The patta stood in the name of 
several co.sharers, One of these co-sharers was 
Bolodev, father of Kalikanta, defendant 6 in the 
present case. The share of Kalikant’s father in 
Patta No. l came to about 26 B. 2 K, 18 Ls. Patta 
No. 1 was partitioned in partition case No. 40 
of 1928-29 and divided into three separate pattas. 
Kalikanta, whose father had died by that time, 
got a separate Patta No. 5 covering bis share of 
the land, viz, 26 B. 2 K. 18 Ls. 

[3] Kalikanta and his father had mortgaged 
16 B. 2 K. 16 Ls. of land to Rabiram on 26th 
April 1922. Rahiram is the father of defen¬ 
dants 1, 2, husband of defendant 3 and brother of 
defendants 4, 5. The mortgage consideration was 
Rs. 600 and the mortgage was with possession. 
Some five years later, Kalikanta, defendant 6, 
mortgaged 6 B. 2 K. 4 Ls. to Bantiram on 4th 
Falgoon 1334 B. 8. (1927) out of the land mort¬ 
gaged to Rahiram. The consideration was Rs. 300. 
In 1929, Kalikanta instituted a redemption Suit 
No. 1669 of 1928 against Rahiram. Bantiram 
was also impleaded along with two other 
mortgagees with whom we are not concern¬ 


ed in this litigation. It was held that Banti¬ 
ram and the two other mortgagees were not 
necessary parties. The suit w'as dismissed 
against them. It was decreed against Rahiram. 
Plaintiff was directed to deposit money due to 
Rahiram on his mortgage. He failed to deposit 
the money. Rahiram got the decree made final 
and in pursuance cf the direction in the decree 
for sale of the mortgaged property got the pro¬ 
perty auctioned in execution and purchased it. 
Bantiram, who was not treated as a necessary 
party in this litigation, sued both Kalikanta, the 
original mortgagor and Rahiram, the^auction 
purchaser, for the redemption of the property 
mortgaged to defendant Rahiram and also 
prayed .in the alternative for a decree for the 
principal amount due to him in addition to some 
compensation which he claimed for being kept 
out of possession to which, he alleged, he was 
entitled under his mortgage. This suit was resist¬ 
ed by Kalikanta, the mortgagor and Rahiram, 
predecessor in interest of defendants 1-5. Kali¬ 
kanta pleaded that plaintiff had no right to 
redeem as he had not paid the consideration for 
the mortgage in his favour. He also resisted the 
suit on other grounds with which we are not 
concerned. 

[ 4 ] Rahiram’s defence was that he was the 
first mortgagee and had purchased the property 
in execution of the final decree in the redemp¬ 
tion 3uit. He thus became the full owner of the 
property and there was no mortgage in existence 
which Bantiram, as a puisne mortgagee, oould 
redeem. It was pleaded inter alia that the suit 
was barred by limitation. 

[ 5 ] Mr. B. K. Das, the learned Sadar Mun- 
siff, Gauhati, who heard the case, found that 
the claim for the principal money and com¬ 
pensation were both barred. The claim for 
principal was held barred by the provisions 
contained in order 2 , R. 2 , Civil P. 0. He 
further found that the claim for the reoovery 
of money was barred by time. On the main 
question in the case as to whether Bantiram was 
bound by the decree and sale in favour of 
Rahiram, he found in favour of Bantiram. He 
pointed out that the suit against Bantiram was 
dismissed on the ground that he was not a ne- 
cessary party. Rahiram impleaded him in his 
execution application. On his objection his 
name was struck off. In these circumstances, 
he could not be regarded as a party to the 
proceedings which culminated in the sale of the 
property. He was not given any chance to 
assert or enforce bis rights. He, therefore, was 
not bound by the decree or the sale. He referred 
to S. 101 , T. P. Act in support of the view that 
the mortgage in favour of Rahiram could not 
merge in the equity of redemption and Banti- 
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ram, as subsequent mortgagee, could redeem the 
mortgage in favour of Babiram. The plea that 
Bantiram as a usufruotuary mortgagee could 
not redeem did not find favour with the learned 
Munsif. He thought that the mortgage in,favour 
of Bantiram was an anomalous mortgage and 
held in view of the circumstances of the parti¬ 
cular case that his right to redeem the prior mort¬ 
gage was subsisting. As a result of his findings, he 
dismissed Banticam’s suit against Kalikanta but 
decreed it on contest as against Rahiram and 
direoted him to pay into ihe Court a sum of 
Rs. 600 within six months from the date of the 
order and ordered further that on hi 3 paying 
into the Court the said amount, defendant 2 (Ra- 
hiram) shall retransfer at his cost and free from 
all encumbrances the entire mortgaged land to 
the original owner‘(thereby affecting redemption 
of the mortgage property to him)’. The order 
dated 28th August 1941 was followed by a preli¬ 
minary decree. The preliminary decree was in 
the usual form. It directed that on payment of 
the amount found due by the plaintiff defendant 
2 (Rahiram) shall bring into Court all documents 
in his possession or power relating to the mort¬ 
gaged property in the plaint mentioned, and all 
such documents shall be delivered over to the 
plaintiff or to such person as he appoints, and 
the defendant shall, if so required, reconvey or 
retransfer the said property free from the said 
mortgage and clear of and from all encumbrances 
created by the defendant or any person claiming 
udder him or any person under whom he claims, 
from all liability whatsoever arising from the 
mortgage or this suit. It was further ordered 
that in default of payment, defendant could 
apply to the Court for a final decree that the 
plaintiff shall thenoefortb stand absolutely de. 
barred and foreclosed of and from all right to 
redeem the mortgaged property. No final decree 
was passed in the case. 

[6] On 26th June 1942, heirs of Rahiram, 
defendant 2 in Bantiram’s oase, including two 
minors who were represented by their mother 
(the other representatives of Rahiram being his 
widow and two brothers) executed a Muktinama 
or ‘‘Release” in favour of Kalikanta. It referred 
to theeuit instituted by Bantiram against Kali¬ 
kanta and Rahiram and also to the fact that 
Bantiram got a redemption decree as a result of 
the said suit under which he had to pay Rs, 600 
Itahiram for redeeming the mortgage land, 
and Rahiram was, on this payment, to retrans¬ 
fer the mortgage property free from all encum- 
J®? 0 ®® Kalikanta. The executants admitted 
«at Bantiram had deposited the amount of 
. 600 in Court and they, as legal represonta- 
ives ana co-sharers of Rahiram, in considera- 
n of the sum of Rs. eoo lying in deposit were 


executing the deed of release. Tho,, > 
that from that day they will cea™ T a i 80 8fcttte d 
claim over the land mortgaged in f® any 
Rahiram. The deed contains a recital*^ 111 *!?* 
effect that tho possession of the land ha* u the 
delivered to Kalikanta. 3 been 

[7] On 13th July, the deed of release was fifed 
in Court. The learned Munsiff treating it as a 
deed of reconveyance by the heirs of Rahiram 
in favour of Kalikanta, defendant 1 , ordered 
that the proceedings be closed and directed that 
the amount deposited be paid to the heirs of 
Rahiram. On 14th July 1942, ihe sum of Rs. 600 
was withdrawn by the heirs of Rahiram through 
their pleader. On 23rd February 1942, before 
the release deed was executed, Kalikanta had 
sold the land now in dispute to Gopikanta, the 
plaintiff in the present case, for Rs. loco. 

[8] Plaintiff’s case i3 that when the Court 
passed the redemption decree in favour of Banti¬ 
ram, Kalikanta approached him and proposed 
to sell the land to him for Rs. 1000. lie agreed 
to purchase it and according to the arrange¬ 
ment between them, out of the sale cou-idera- 
tion, be deposited Rs. COO for payment to tho 
heirs of Rahiram. He also paid a sum of R 3.300 
to Bantiram. The two mortgagees on the pro¬ 
perty were thus redeemed. He paid the balance 
of Rs. 100 to Kalikanta and in consideration of 
these payments, tho sale deed in his favour was 
executed. On the basis of the sale deed ho tried 
to obtain a mutation. It was found in the course 
of the mutation proceedings that certain dag 
numbers mentioned in tho sale deed in his favour 
did not appertain to patta 5 lands. The muta- 
tion attested in bi3 favour was, therefore, only 
aa an owner of unspecified land in patta 5. For 
the rest, he was directed to establish hi 3 title in 
the civil Court. In pursuance of this direction, 
plaintiff has sued for a declaration of his title 
to the land now in suit and also for the confirma¬ 
tion of his possession, which, he alleges, be got 
from the heirs of Rahiram when the mortgage 
in their favour was extinguished in terms of the 
order passed in Bantiram's case. Kalikanta, heirs 
of Rahiram and his co-sharers are the principal 
defendants in the case. 

[9] The defence set up by the representatives 
of Rahiram was that plaintiff had no cause of 
action against them and that tho sale deed in 
bis favour had been obtained by fraud. They 
did not take any interest in the litigation after 
putting the written statement. They did not 
produce any evidence and the learned Judge 
observed that these defendants bad no interest 
in the land and that must be the reason for their 
not taking part in the proceedings at the time 
of hearing. Kalikanta, defendant 6, was the 
really contesting defendant in the trial Court. 
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He resisted the suit by pleading that he had not 
eold 1 G bighas of land to the plaintiff. He ad¬ 
mitted having sold 5 B 4 K 10 Ls. out of the 
land in dispute to the plaintiff for a sum of 
rs 1000 . He denied plaintiff's possession of the 
euit property, and claimed that he was in pos- 
session of the property. 

LlO] Six issues were framed in the case. We 
are not concerned with the first two issues at 
this stage. They relate to the form of the suit 
and its constitution. The rest of the issues are 
as follows: 

(3) Whether the plaintiff has any cause of action 
against defendants 1 to 5? 

(4) Whether the plaintiff bad purchased 16 B. 2 K. 
15 Ls. of lands from defendant 6 on 23rd February 
1942 for Its. 1000? If so, whether wrong dags of diffe¬ 
rent pattas were recited in the deed and whether the 
plaintiff is in possession of the suit land? 

(5) Whether the plaintiff is entitled to a decree to 
the extent of 16 B 2 K. 15 Ls. of N. K. Patta No. 5? 

(6) What relief, if any, ia the plaintiff entitled to? 

The finding on issue no. 3 was that defen¬ 
dants 1-5 bad absolutely no interest in the 
suit land. They bad taken no active part in 
defending the suit and in the opinion of the 
Court they should have been added as merely pro 
forma defendants. The Judge however recog. 
nised that the objection from defendant 1 to the 
mutation in plaintiff’s favour was the real rea¬ 
son why they bad to be impleaded as contest- 
ing defendants. The learned Judge was empha¬ 
tic in his finding that Kalikanta had sold the 
land in suit to the plaintiff for rs. 10C0' and 
certain wrong numbers were entered by some 
mistake. He was also clear in his finding that 
the entire land was in possession of Rabiram 
originally and after his death his heirs when 
executing the release deed delivered up posses- 
eion and that plaintiff was in possession as al. 
leged by him. It is worthy of note that no evi¬ 
dence was led on behalf of the defendants 1-5 
on the point that they were still in possession. 
Kalikanta claimed that ho was in possession. 
He produced three witnesses. The testimony 
of these witnesses was not believed. As a result 
of these findings, the euit was decreed. 

[ 11 ] Two separate appeals were preferred. 
One by defendants 1.2, representatives of Rahi- 
ram and the other by Kalikanta, the original 
mortgagor. These appeals were heard together. 
Three points were raised. It was urged first, 
that the trial Court had no pecuniary jurisdic¬ 
tion to hear the suit. The second contention 
raised was that Kalikanta had no saleable in¬ 
terest in the suit laud on 23rd February, the 
date of the alleged sale to the plaintiff. Lastly, 
it was argued that Kalikanta had sold only 
5 b. 4 K. 10 LS. Out of the land in suit. The 
learned Second Additional Judge, who had also 
heard suit No. 128 of 1940 and had passed the 
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preliminary decree in that suit, overruled the 
objection as to the absence of jurisdiction in the 
trial Court. He agreed with the trial Court in the 
finding that the whole of the land in dispute was 
sold by Kalikanta to the plaintiff and not 5 bighas 
and odd as alleged by him. On the main point 
in controversy a3 to whether Kalikanta could 
sell the property on 23rd February 1942, he found 
that there was no deed of reconveyance in 
favour of Kalikanta as required by the terms 
of the preliminary decree on 23rd February 1942. 
Rahiram’s title in the suit land was, therefore, 
intact and had not passed to defendant Kali¬ 
kanta. He could not, therefore, convey any valid 
title to the plaintiff on the day he exeouted the 
sale deei in bis favour. On the question of 
possession, he remarked that plaintiff’s evidence- 
appeared to him unsatisfactory and he was 
reluctant to believe that plaintiff had really 
taken possession of the land from the heirs of 
Rahiram. 

[12] He also observed that the Sadar Mun- 
Biff was not quite correct in remarking that 
defendants 1-5, heirs of Rahiram, had not 
evinced any interest in the suit and were not 
having subsisting interest in the suit land. He, 
however, expressed the view that the defendants 
were not sufficiently diligent in defending the 
suit and practically allowed their case to go by 
default and created an unfavourable impression 
in the mind of the learned Munsiff about their 
earnestness. It is necessary to note that one other 
contention was raised before the learned Addi¬ 
tional Judge. This was to the effect that the 
decree in the Title Suit no. 128 of 1940, was in¬ 
effective and had no effect on the rights of 
defendants 1-6 in the equity of redemption and 
that in any case the decree could not adversely 
affect the rights which they had in that part of 
the property which had not been mortgaged to 
Bantiram. This contention was given up at the 
hearing though it was pressed that as no final 
decree capable of execution was passed in Banti- 
ram’s Suit (No. 128 of 1940), Kalikanta could 
acquire no rights in the property under that 
decree. This view also seemed to find favour 
with the learned Judge. He allowed the appeal 
and dismissed the plaintiff’s suit with costs in- 
both the Courts. Plaintiff has appealed to this 
Court. 

[13] His learned counsel Mr. Ghose has 
contended that the sale in execution-of the 
decree in favour of Rahiram conferred no in¬ 
defeasible title on him. His title was subject 
to the second mortgagee’s right of redemption. 
On the exercise of this right the sale ceased to 
exist and the purchaser was driven back to his 
position as a mortgagee and could be redeemed 
as such. The second mortgagee oould disregard 
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was a mortgagee before. Bv , 
auired all the rioh t.a ^0 he 


the sale: He was not impleaded in the previous 
suit for sale and was not affeoted by the deoree 
or the sale. If he redeemed the prior mortgage— 
as he had the undoubted right to do—the equity 
of redemption would revert to the original owner, 
lhe first mortgagee, who became purchaser in 
execution of his deoree by sale would be reduced 
to the position of a mortgagee. It is only then 
that he oould be redeemed. If redemption of his 
mortgage was possible, the equity must go back 
to the original mortgagor. He argues, therefore, 
that the legal effect of the redemption decree in 
Bantiram’s Suit No. 128 of 1940 was to revive the 
equity in Kalikanta. He further urges that as both 
the mortgages on the property bad been redeem- 
ed, Kalikanta could validly transfer the property 
to the plaintiff. It was contended in the alternative 
that even if the equity of redemption could have 
been retained by Rahiram, it was not so retained. 
He did not offer to redeem Bantiram. He did not 
want to exercise the right of redeeming him whioh 
he had acquired by purchasing the property. Ho 
did not even oppose redemption of the entire 
property though Bantiram was a mortgagee of 
only a portion of the property mortgaged to 
to Rahiram. Rahiram might have claimed full 
ownership of the part of the property which was 
not mortgaged to Bantiram. Even this right 
was not availed of. The order directed that 
Bantiram should deposit Rs. 600 for redemption 
of Rahiram’s mortgage and then the property be 
reconveyed to Kalikanta. In these circumstances, 
the order could only be for redemption in favour 
of Bantiram on payment of Rs. 600 . The sum 
of rs. 600 was deposited by Gopikanta, plaintiff, 
on behalf of Bantiram under an arrangement. 
Bantiram’s mortgage money was also paid by 
the plaintiff. On deposit of Rs. 600 , a deed des. 
cribed as a deed of release was executed by the 
representatives of Rahiram, who had died in the 
meanwhile, acknowledging the extinction of the 
mortgage and reconveying the property to Kali, 
kanta by aotual dolivery of possession. It is 
Claimed that the document executed by the re. 
presentatives of Rahiram, (defendants l - 5 ) 
amounted to a deed of transfer. It was accepted 
oy the Court as such. The property stood recon. 
7 rft y ® d . a ?. d . Kalikanta also could, therefore, 
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°* Kalikanta transferring the 
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But these rights did not merge; thev ° r also ' 
distinct. Bantiram’s suit was for redemnr a ' Ded 
the mortgage in favour of Rahiram. The rod? ° f 
tion in pursuance of the decree did not aS 
the ownership of the equity of redemption. The 
judgment and the decree likewise could have no 
effect on it. The direction in the judgment that 
the property be conveyed to Kalikanta was 
illegal and not binding. The ‘release’ is explained 
as a document by which the mortgage in favour 
• of Rahiram was redeemed and it is contended 
that even this does not affect or convey to Kali- 
kan a the equity which vested in Rahiram. Kali¬ 
kanta, therefore, was not in a position to convey 
be ownership to the plaintiff. It is also pointed out 
that bantiram was a mortgagee of a part of the 
properly only. He could not be allowed to 
redeem tbe. whole. Tbe decree could not cover 
the area beyond that which was mortgaged to 
Banti. He could redeem only that much". The 
judgment is charactersied as apparently illegal 
m this Court also. The upshot of the argument 
is that Rahiram s representatives (defendants l- 
5) are still full owners of about io bighasof land 
and they are also owners of the equity of re. 
demption of the remaining aua. Kalikanta, 
tuerefore, had absolutely nothing to convey to 
tbe plaintiff. No separate argument was addres¬ 
sed to us on behalf cf Kalikanta. 

[15] There can be no manner of doubt as to 
what passed to Rahiram at the sale in execution 
of the decree passed in the redemption suit in- 
stitutod by Kalikanta. Toe sale undoubtedly 
was of the mortgaged property. Rahiram, there- 
fore, stepped into the shoes of the mortgagor, 
lie purchased the property and was, then fore, 
its owner. The salo, however, was subject to the 
charge of Bantiram. He was a subsequent 
mortgagee of a part only. Ho could recover his 
money from the security that he had under his 
own mortgage, ne could also redeem that part as 
by reason of the sale of the property to Rahiram, 
the first mortgagee, the security had becomo 
divisible. The last proviso to s. 60 , T. P. Act 
permits redemption of a share of the property 
where a mortgagee has acquired in whole or in 
part the share of a mortgagor. Bantiram could 
redeem the whole only if the mortgagee did not 
resist such a move. 

[ 16 ] Rahiram, the first mortgagee, resisted 
the redemption of the entire property on the 
basis that his own mortgage did not exist. He 
did not lake up the more advantageous position 
that his mortgagee rights had not merged in 
the equity of redemption by reason of tbe sale 
in bis favour. The position he took up was 
obviously untenable. The sale in his favour was 
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subject to the right oi Bantiram to redeem him 
or to recover the amount due to him from the 
sale of the property. Hie rights under hie mort¬ 
gage could not be adveraely affected by the sale 
of the property in execution of the decree on 
the basis of a prior mortgage if he was not a 
party to the suit. As held in Udho Dass v. Gir- 
Jhari Lai, a. I. R. (28) 1941 Lah. 96 : 193 I. C. 616, 
a puisne mortgagee, who is not impleaded in a 
previous suit by the prior mortgagee, is entitled 
to disregard the deoree and sale in the previous 
suit and to fall back on the original mortgage. 
This position is also recognised in Madhuram 
Eazarika v. Bhotong Chutiya, A. I. R. ( 12 ) 
1925 cal. 59 : (86 I. 0 . 193). It has also been 
clearly brought out in Sailendra Nath v. Ama- 
rendra Nath, a. i. r. (28) 1941 cal. 484 : (I. L. R. 
(1941) 1 Cal. 514), where it laid down that: 

“if ft mortgagee leavea out a puisne mortgagee or a 
person interested in the equity of redemption and 
obtains a decree, the security is not merged in the 
decree and extinguished. If a sale takes place in execu¬ 
tion of a decree in such a defectively constituted suit, 
the purchaser at a Court sale acquires the right of the 
mortgagee plaintiB and of the defendant purchaser 
provided that equity of redemption was not entirely 
unrepresented in that suit. 1 ’ 

The rule so laid down is subject to the obvious 
condition that the decree and the sale do not 
affect the right of the puisne mortgagee to redeem 
the prior mortgage if ho wished or to bring the 
property to sale by the enforcement of his own 
mortgage. When Rahiram purchased the pro¬ 
perty in execution of his decree on the mort- 
gage, he purchased it subject to the rights of 
Bantiram that he had on the date of his decree 
on the basis of the mortgage in his own favour. 

[17] Bantiram, the puisne mortgagee, was 
impleaded in the redemption suit by Kalikanta, 
but it was held that he was not a necessary 
party to the suit. He was again impleaded in 
execution proceedings and on his objection his 
name was struck off. In these circumstances it 
is agreed by counsel on both the sides that the 
litigation culminating in the sale of the property 
in favour of Rahiram did not affect the rights 
of Bantiram as a subsequent mortgagee. 

[18] Bantiram’s suit (no. 128 of 1940) was for 
redemption of the entire property as a puisne 
mortgagee. The Court came to the conclusion 
that plaintiff was entitled to redeem the property 
on payment of Rs. 600 He was directed to 
deposit 8s. 600 in Court. It was further ordered 
that Rahiram, the auction-purchaser in the 
previous suit, shall, on deposit of the amount by 
the plaintiff, transfer the property to Kalikanta 
the original mortgagor. Mr. Ghose states that 
the direction embodied in the order of the Court 
was in accordance with law. He argues that 
Bantiram had the undoubted right to redeem 


the prior mortgage. For him the decree -and the 
sale bad no existence. If he could redeem the 
mortgage, it must be in existence. For his pur¬ 
poses it had to be revived inspite of the previous 
sale of the property. When the mortgage was 
revived, the equity reverted to the original 
mortgagor notwithstanding the fact that Bahi- 
ram at the auction sale had purchased the 
property including the interest of the mortgagor. 
He relies in support of this contention on 
Dhana Eoeri v. Bam Keiual Ahir, A. I. R. (17) 
1930 Pat 670 : ( 10 Pat. 197). In that case pro¬ 
perty was first mortgaged to Barhamdeo' Rai 
under a simple mortgage by the father of the 
plaintiffs. He then gave a usufructuary mort- 
gage of the property to the father of the defen¬ 
dants in 1900. Barhamdeo sued upon his mort¬ 
gage and obtained a decree in execution of which 
he purchased the land. In this suit, the subse¬ 
quent mortgagee wa9 not impleaded. Barhamdeo 
failed to get possession in execution. In 1911, he 
sued the original mortgagor and the subsequent 
mortgagee. In that suit a decree was passed 
directing that defendant-mortgagee should re¬ 
deem the plaintiff, the prior mortgagee and if 
they fail to do so, the plaintiff (auction purchaser 
of the property) should redeem them. The defen¬ 
dant mortgagees redeemed Barhamdeo who had 
become the owner under the sale. The original 
mortgagor then instituted a suit against the 
usufructuary mortgagee for redeeming his mort¬ 
gage on payment of the amount due on both the 
mortgages. The prior mortgagee Barhamdeo, it 
appears, was no party to the suit. The second 
mortgagee resisted the suit. The view taken 
by the Division Bench of the Patna High Court 
was that Barhamdeo in his suit had taken a 
stand on his mortgage and in the alternative 
on his equity of redemption. He was entitled to 
adopt this course by virtue of the sale in his 
favour. But when he was redeemed by the 
pusine mortgagee, the equity revived in favour 
of the original mortgagor for after accepting 1 
his dues under his mortgage he could not 
retain the equity of redemption. The second 
mortgagee, who redeemed him, could only be 
subrogated in his position as a mortgagee. The 
equity t must go back to the mortgagor. It was 
held, therefore, that 

“the consequence of redemption by the usufructuary 
mortgage was that the mortgage was satisfied and 
therefore ipso facto the decree and the sale were 
vacated, and that equity came again into the hands 
of the original mortgagor because the second mort¬ 
gagees paid only for the first mortgage.” 

[19] Mr. Ghose has also referred us to the 
Full Bench decision of the Allahabad High 
Court reported in TVahiunni'sa v. Gobardhan 
Dass, 25 ALL. 383 : (1903 A. W. N. 86 F. B.). 
The owners in that case were Habiban and Bina. 


1950 


Gopi Kakta v. Kalikanta (Ram Labhaya J.) 


They mortgaged the property first to Kaim 
Ali Khan and others for Rs. 1600. Later on, one 
of the two mortgagors mortgaged i/4th share 
of the same property to one Gobind Ram. The 
mortgages were simple. The first mortgagee 
brought a suit for sale and obtained a decree. 
A judgment oreditor of the decree-holders 
(Bangshi Dhar) got the decree attached and 
havings put up the mortgaged property for 
sale, purchased it himself for Rs. 1050. He then 
sold it to Wahid-un-nissa and Jan Muhammad. 
They, in their turn, mortgaged it to Dungar 
Singh. 

[20] Gobind Ram, the second mortgagee, 
brought a suit for sale on his mortgage and 
obtained a decree, in execution of which he 
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was payable on redemption with the exception 
of the sum of rs. 1050 paid by Banshidhar at 
the auction sale. Banshidhar’s representatives 
were found entitled only to this sum. 

[23] Dealing with the rights of the auction- 
purchaser, Blair, J. observed 
"that Banshidhar had notice, actual or conductive, 
that he was purchasing a defeasible titlo must be taken 
for granted. He piust be taken ti have known that the 
sale at which he bought was voidable at the will of the 
second mortgagee, who had only to redeem the first 
mortgage to enable him to put up the property for sale 
in satisfaction of both incumbrances. A9 against the 
seooDd mortgagee he had acquired absolutely no title. 
However, the seoond mortgagee has redeemed the fir-t 
mortgage, and has totally nullified the purchase by 
Banshidhar and all devolutions which derive from 
him.” 


sought to bring it to sale but was not permitted 
to do so by reason of the prior sale of the pro. 
perty. He thereupon assigned his decree to 
Gobardhan Das. This Gobardhan Das stepped 
into the shoes of second mortgagee. He then 
instituted a suit for redemption of the first mort¬ 
gage on the ground that the puisne mortgagee 
whom he represented had not been made a party 
to the first suit. He prayed for redemption and 
possession of the property. 

[21] After the institution of the suit, the first 
mortgagee who had realised only Rs. 1050 out of 
the mortgage through Banshidhar sold the re- 
flidue of the mortgagee rights to Pra3adi Lai. 
He was made a defendant in this case. 

(22] Wahid-un-nisaa and Jan Mahammad, 
the representatives of Banshidhar, the auction- 
purohaser, were also defendants. It was held 
that the second mortgagee was entitled to redeem 
the whole of the property on payment of the 
amount due to the first mortgagee. The dispute 
was as to how the money was to be distributed 


On these observations Mr. Ghose relies for 
showing that on redemption of tbe fiist mort¬ 
gage by the second mortgagee, who was not a 
party to the suit for sale on the mortgage, the 
sale in execution of the decree on the first mort¬ 
gage is totally nullified and the purchaser, if he 
i3 the first mortgagee, is reduced to the position 
of the mortgagee which he occupied before the 

sale. He cannot retain his rights under the 
sale. 

[24] A reference was, however, made in this 
case to the right of the auction-purchaser to pay 
off the puisne mortgagee who was seeking to 
redeem the first mortgage. But it was held that 
the representatives of the auction-purchaser 
(Wahid.un-nissa and another) had not chosen 
to exercise the right and had insisted on the 
puisne mortgagee redeeming the previous mort¬ 
gage. They were, therefore, held entitled to a 
sum of Rs. 1050, the price on which the property 
was sold, and not the entire mortgage money as 
owners of the right or the equity of redemption. 


amongst the rival defendants. Wahid-un-nisse 

and Jan Mahammad, as representatives of the 

purchaser of the property in court sale, claimed 

the whole amount. This they could do only oe 

the basis that the property vested in them. The 

-transferee from the first mortgagee’s (Parsadi 

Lai) claimed that he was entitled to the whole 

amount less than rb. 1050 to which Wahid-un- 

nissa and Jan Muhammad were entitled as 

fepresentatativea of Banshidhar (auction-pur. 

chaser). It waa contended on behalf of Paraadi 
Lai that 

onil 9 ^ST!rT WM UQdet the °' roamB tanoes 
JSJSP* ^ h °w up the first mortgage, to satisfy 

of h t °° k . P u a0B * M a 8hl0ld; that the “easure 

, Waa the amoan * due on the first mort- 
KL? 8 k ui thafc ?. no event oould the amount reoovera- 

hi or assignees exceed the sum which be 
Ha« aotually paid for the property.” 

Thia contention prevailed and it waa held that 
Jraraadi Lai, the representative of the first mort¬ 
gagee, was entitled to the whole amonnt whioh 
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[25] The Patna case, (a. I. R. ( 17 ) 1930 Pat. 
670) discussed above is no doubt a direct 
authority for the proposition that if a puisue 
mortgagee i3 not impleaded by a prior mort¬ 
gagee in his suit for sale, he has the right to 
redeem the mortgage notwithstanding that the 
first mortgagee purchased the property in the 
execution of his decree for sale and that on 
redemption by him the decree and the sale are 
vacated and the equity reverts to the mort¬ 
gagor. The observations in the Full Dench 
case, (25 ALL. 388) from the Allahabad High 
Court to the effect that the sale is completely 
nullified on redemption taking plaoe lend great 
weight to this view. 

[26] The learned counsel for the respondent 
has questioned the correctness of this view. He 
contends that on redemption by a puisne mort¬ 
gagee the sale would not be nullified. The mort- 
gagee who purchased the property in a court 
sale without impleading the puisne mortgagee 
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acquired the property subject to the rights of the 
puisne mortgagee. On purchasing the property 
he retains his right as a mortgagee and acquires 
the mortgagor’s interest also. The two rights 
do not merge. They remain distinct in this inte¬ 
rest. If the puisne mortgagee redeems, the pur- 
chaser can still retain his rights a3 a mortgagor 
and the equity does not revert to the original 
mortgagor. It remains vested in the purchaser 
of the property. He relies on Delhi and London 
Bank, Ltd. v. Bhikari Das, 24 all. 185: (1902 

A. W. N. 7). 

[27] In this case one Suraj Mai was the 
mortgagor. He borrowed Bs. 12,000 from the 
appellant Bank and executed a deed of mortgage 
of his property in favour of the Bank. The Bank 
obtained a decree for sale on the foot of the 
mortgage. In execution the Bank purchased the 
property. 

[ 28 ] The property mortgaged to the Bank 
with some other property bad been mortgaged 
to one Narain Das before the mortgage in favour 
of the Bank came into existence. The prior 
mortgagee was no party to the suit instituted by 
the Bank. The representatives of Narain Das, 
the first mortgagee, also instituted a suit on their 
mortgage and obtained a decree in execution of 
which they purchased the property and got pos- 
session. The Bank was no party to this suit. 

[29] The bank, as a puisne mortgagee, insti¬ 
tuted a second suit for a declaration that defen¬ 
dants acquired no right to the property under 
their purchase and in the alternative for redemp¬ 
tion. The Subordinate Judge passed a decree 
in favour cf the Bank and directed that on 
payment of the sums specified the Bank should 
have proprietary possession of the property 
included in their mortgage (by reason of their 
purchase) and possession as mortgagee of the 
property which was not included in that mort- 
gage. The Bank felt dissatisfied with this decree 
and appealed on the ground that it was redeem¬ 
ing a mortgagee who had become by purchase 
and on redemption was entitled to step into his 
ehoes in regard to the whole of the property. 
The contention did not prevail. The Bank’s 
appeal was dismissed. In disposing of the appeal, 
the learned Judge observed: 

“The sale in favour of the first mortgagees was un¬ 
doubtedly not binding upon the puisne mortgagee, 
inasmuch as the Bank was not impleaded as required 
by the provisions of S. 85, T. P. Act. This beiDg so, 
the Bank retained its ordinary right as a puisne mort¬ 
gagee to redeem the properly. Having elected to 
redeem the properly and having paid of! the prior 
mortgagee’s claim, the Bank undoubtedly acquired 
under S. 74 of the Act to which we have referred, all 
the rights and powers of the first mortgagees; but in 
the words of the section, ‘as such’, i. e. “mortgagees” 
But the section dees cot give the B-nk any right or 
interest which the first mortgage.s n ay Lave acquired 


otherwise than as such mortgagees. This, it appears to 
us, left outstanding the equity of redemption in the 
property which was not included in the Bank’s mort¬ 
gage. The mortgagor’s equity of redemption either 
passed to the first mortgagees under the sale made to 
them or it did not. If it did pass to them, they ac¬ 
quired it at the auction sale held in execution of their 
decree, as purchasers and not as mortgagees. If it did 
not pas3 to them, the equity of redemption remains 
outstanding in the mortgagor who has not been made 
a party to this suit. . . We, therefore, hold that the 
contention of the Bank in this respect is not well 
founded.” 

[30] The question whether the equity of re¬ 
demption for the part of the property which was 
not covered by the Bank’s mortgage vested in 
the mortgagor or in the purchaser at the court 
sale was not decided. As tHe Bank could not 
claim the equity of redemption, the appeal 
failed. As between the mortgagor and the pur¬ 
chaser, the matter was left undecided. The effect 
of the decision was that Bank’s purchase of the 
property covered by its mortgage which was 
subject to the right of redemption of a puisne 
mortgagee was perfected by redemption of the 
prior mortgage. For the rest of the property 
redeemed, the Bank was held to be a mortgagee 
only. The question dealt with and disposed of 
in the Patna case, (A. I. B. (17) 1930 Pat. 670) 
was left open in this case as it was not necessary 
for the disposal of the appeal by the Bank. The 
case, therefore, decides nothing which is in con¬ 
flict with the Patna case, (A. I. B. (17) 1930 
pat. 570) which has both reason and equity 
on its side. The learned counsel has not been 
able to cite any other apt authority on this 
point. In these circumstances, if it had been 
necessary for us to decide this question, we would 
unhesitatingly follow the view of the law as 
expressed in the Patna case, (A. I. R. (17) 1930 
pat. 670). From the facts of this case it is how¬ 
ever clear to us that Rahiram’s representatives 
have no subsisting interest in the property. It 
was duly reconveyed to Kalikanta who has in 
turn transferred to the plaintiff. 

[31] It may be recalled that in Bantiram’e 
suit for redemption (No. 128 of 1940) the Court 
ordered redemption on payment of Bs. 600. In 
this suit Kalikanta, the mortgagor and Rahiram, 
the purchaser of the property in execution of hie 
decree for sale were both parties. All the equi¬ 
ties in the case, therefore, could be adjusted. 
They were the only persons who had interest in 
the property. Rahiram resisted the Euit on the 
ground that he was the full owner by reason of 
hiB purchase. His mortgage had merged in the 
ownership rights. This position had no support 
in law. This puisne mortgagee was not a party 
to bis suit and could surely redeem his mort¬ 
gage. But the learned counsel for the respondent 
contends that Bantiram could redeem only that 


1980 


Gopi Kanta V. Kalikanta (Ram LMaya J.) Assam 67 


part of the property which was covered by his 
mortgage, and even with regard to that Rahi- 
ram’s right to redeem him could have remained. 
As the entire property was allowed to be redeem, 
ed he claims that this redemption did not 
destroy his rights in the equity of redemption. 
He relies on Madhuram v. Bhotony, a. i. r. 
(12) 1925 Oal. 69 : (86 I. 0. 193) in support of 
this proposition. In this case it was held that 
a puisne mortgagee, not being a party to a suit 
for sale in which the property was purchased at 
a court sale by the prior mortgagee, should be 
allowed to redeem that part of the property 
which is covered by his mortgage as, if he is 
allowed to redeem the whole, he would be in 
turn redeemable as regards the part not mort- 
gaged to him by the auotion-purchaser. Bahiram 
may have taken this stand which defendants in 
this Calcutta case did. He may have resisted 
the redemption of the entire property. By doing 
so he would have asserted his rights and title to 
the equity of redemption. He was, however, ill 
advised and did not avail of (he opportunity 
that the suit offered him. Instead of contending 
that the mortgagee rights and the equity of 
redemption had not merged as the learned coun¬ 
sel for his representatives is now contending, ho 
asserted that there was a complete merger of 
the two rights which had resulted in the extinc- 
tion of his own mortgage. The result was that 
Bantiram was allowed to redeem the prior 
mortgagee. He allowed by his act or omission 
a redemption decree to be passed against him. 
The order in the case required Bantiram to 
deposit Rs. 600 for Rahiram. On this deposit be¬ 
ing made, Rahiram was to convey the property 
to Kalikanta, the original mortgagor. The sum 
of rs. 600 was deposited in the Court by Gopi- 
kanta, the plaintiff in the present suit, under an 
arrangement with Kalikanta. Rahiram became 
liable to reoonvey the property. This order was 
acquiesced in and complied with by the represen¬ 
tatives of Rahiram. They appear to have taken 
for granted that the decree was in accordance 
with the order. These representatives, his two 
minor sons, a widow and two brothers executed 
what the party described as a deed of release. 
The minors were represented by their mother. 
In this the preliminary deoree was referred to 
and the substance of the order of the Court 
which preceded the preliminary decree was re¬ 
produced and in consideration of the deposit of 
Bs. 6 C0 in Court on behalf of Bantiram, the 
defendants (the representatives of Rahiram) 
acknowledge that the mortgage in their favour 
was discharged and that they had no rights left 
in the property. It was farther expressly stated 
teat the possession of the property had been 
delivered to Kalikanta to whom the property 


was to be conveyed according to the order of 
the Court. This deed was executed on 27th June 
1942. It was produced in the Court on 13th July 
1942, and it was orderod that as the deed of 
reconveyance had been executed and registered 
as required by Jaw the proceeding be closed and 
the amount (Rs. 600) be refunded to the heirs of 
Rahiram. The amount was actually withdrawn 
on 14th July 1942, on their behalf by their coun- 
sel. It is clear that what the parties describe as 
a deed of release wa3 accepted by the Court as 
a deed of reconveyance by its order dated 
13th July 1942. It is immaterial what name the 
parties gave to the document. All that the Court 
had to see was whether the extinction of the 
mortgage and retransfer of the property to the 
mortgagor were evidenced by a document which 
could command acceptance in law. The Court 
passing the preliminary decree was satisfied that 
the document fulfilled the requirements of the 
law and we find ourselves unable to bold that 
this document is lacking in any essential attri- 
butes which derogate from its quality as a deed 
of retransfer. It clearly states that the execu- 
tants of the deed bad no right left in the pro- 
perty and that they had delivered possession to 
Kalikanta. Tbe property was thus transferred by 
delivery of possession to Kalikanta without 
reservation of any rights. The learned counsel 
for the respondent has urged that the document 
merely evidenced extinction of the mortgage 
and there is nothing iu it to indicate that the 
equity of redemption was transferred back to 
Kalikanta. We do not think there is any force 
in this contention. If the transfer had been to 
Bantiram, it could have contended with some 
show of reason that the equity remained with 
the executant of the document. The dfed was in 
favour of Kalikanta who, according to the lear¬ 
ned counsel, had no right in the property. The 
transfer of the property to him could ba made 
only on the basis that his equity had revived. 
After transferring the property to him with a 
clear statement that they had no right left in it, 
they cannot now claim that they are its owners 
still as against him. The document executed by 
them was an effort on the part of the parties 
concerned to comply with the terms of the order 
of the Court in suit No. 128 of 1940. This order 
by allowing the redemption to the plaintiff nulli¬ 
fied tbe sale in favour of Rahiram. which could 
have been saved by redemption of Bantiram’s 
mortgage. The compliance with the decree recei¬ 
ved the approval of the Court which was em¬ 
bodied in its order dated 13th July 1942. The 
result was that no necessity was left for a final 
deoree in tbe case. The mortgage stood redeem, 
ed and the property waa transferred to Kali¬ 
kanta. Bantiram was himself redeemed under 
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the same arrangement under which plaintiff 
deposited the money for Rahiram. Both the 
mortgagees having been redeemed Kalikanta got 
back the property free from all incumbrances 
and became its full owner. The binding effect of 
this document is not challenged. According to 
this document, defendants 1-5 had no rights left 
in the property. The document does not bear 
the construction which the learned counsel for 
the defendants seeks to put on it. In the face of 
the document it is not open to the defendants to 
urge that they are still full owners of a part of 
the property or they still have the equity of 
redemption of the whole nor can they contend 
that the order of the Court was illegal. The terms 
of the document offer a complete answer to the 
defendants’ contention. 

[32] The absence of a formal final decree 
does not affect the validity of redemption by 
act of parties on which the Court basset its seal 
of approval. It has already been held that the 
requirements of the law so far as redemption of 
Rahiram’s mortgage is concerned have .been 
fully satisfied by the document described, as a 
deed of release by the parties and a reconvey¬ 
ance by the Court. 

[33] In this suit defendants 1-5 apparently 
were not contesting the suit in the trial Court. 
Their attitude was one of indifference. Their 
main plea was that there was no cause of action 
against them. They did not explain as to what 
they meant by it. Their subsequent conduct 
indicates that all that they meant was that they 
had no interest in the property and, therefore, 
should not have been dragged into this litigation. 
They produced no evidence at all.They did not 
claim that they were in possession or had reser¬ 
ved their rights in the equity of redemption. 
They allowed the suit to be decreed practioally 
in default. The observations made about them 
by the learned trial Judge, therefore, are fully 
justified. It is obvious that they did not contest 
the suit on the ground that they were the full 
owners of the property as against the plaintiff. 
The suit was resisted by Kalikanta on the ground 
that he had not sold the whole of the property 
to the plaintiff and that he was in possession 
and not the plaintiff. This was the only impor¬ 
tant point which the trial Court had to decide. 
Two appeals were preferred, one by Kalikanta 
and the other on behalf of defendants 1 and 2. 
The three adult representatives of Rahiram did 
not join this appeal. It appears that the minors 
were selected on purpose. But no objection had 
been raised on behalf of these minors in the 
trial Court that they were not bound by the 
deed of release exeouted in favour of Kalikanta 
on 27th June 1942. No such plea was raised. It 
was nobody’s case that the minors were not 
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properly represented in this litigation. Even in 
appeal the deed of release was not being challen¬ 
ged on the ground that the guardian had no 
authority to execute it on their behalf or that it 
was not in their interest. The plea urged, as is 
shown above, was that in spite of the ‘release* 
they still are the owners of the equity of redemp¬ 
tion. Emphasis was laid on the fact that the re¬ 
lease did not amount to a conveyance of the 
property to the mortgagor and thus Rahiram’s 
representatives were still the owners of the pro¬ 
perty. This contention has been examined and 
we have come to the conclusion that the docu¬ 
ment fulfilled the requirement of a deed of 
reconveyance. The claim that the redemption of 
the mortgage did not affect the equity of redemp- 
tion which could remain distinct from the mort¬ 
gagee rights raised before the lower appellate 
Court was definitely abandoned. Before us this 
contention is taken up again. It will be observed 
that this plea is opposed to the position that 
Rahiram adopted in the previous litigation. He 
himself was then pleading merger. It was not 
raised in trial Court, mentioned but abandoned 
in appeal. The defendants are thus playing fast 
and loose, approbating and reprobating. 

[33] The plea in these circumstances may not 
have been allowed but since a very elaborate 
and prolonged argument centering round this 
point was heard, it has been fully dealt with 
above. The conduct of these defendants in this 
litigation fully supports the conclusion arrived 
at above that after allowing redemption of the 
property they agreed to the situation that they 
had no more rights in the property. Whatever 
legal rights they had, were lost by their own 
act when they reoonveyed the property free 
from all incumbrances to Kalikanta. 

[34] The learned Additional Judge observed 
when discussing the question of possession that 
plaintiff’s evidence on the point seemed very 
unsatisfactory. He, therefore, felt reluctant to 
believe that plaintiff had taken possession of the 
suit land from the heirs of Rahiram. This find, 
ing is absolutely unsustainable. Rahiram’s re¬ 
presentatives had not claimed that they were in 
possession. They had given no evidence at the 
trial that they were in possession. According to 
the deed of release it had been handed over to 
Kalikanta. It could have been in possession 
either of Kalikanta or of the plaintiff. The learn¬ 
ed Judge could not find that Kalikanta was in 
possession. He has not referred to Kalikanta’a 
evidence at all. This was not relied on by the 
trial Court. Plaintiff alone could have been in 
possession in these circumstances. The conclu¬ 
sion arrived at by the learned Judge on this 
point is opposed to the evidence on the record 
and is wholly unsustainable. 
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[85l It is true that Kalikanta executed the 
deed of sale in favour of the plaintiff before the 
deed of release was executed. On the date that 
he aotually executed the sale deed the property 
had not been transferred to him by the repre¬ 
sentatives of the mortgagee though redemption 
money had been deposited. But plaintiff’s title 
has not been questioned on this technical ground 
before us. Even if it i3 assumed that Kalikanta 
had not acquired title till then, plaintiff can 
enforoe the sale deed as against Kalikanta by 
the reason of his subsequent acquisition of title 
on equitable grounds. 

[36] In these circumstances thi3 appeal must 
be allowed. The order of the learned Additional 
Judge is reversed and that of the trial Court 
restored. The plaintiff’s suit is decreed with 
costs throughout. 

Thadani Ag. C. J. — I agree. 

V.R.B. Appeal allowed, 

A. I. R. (37) 1930 Assam 69 [C. N. 22.] 

Ram Labhaya J. 

Badrinarain Kanu and others—Appellants 
V. Maisan Manipurini — Respondent. 

Second Appeals N 03 . 1615 and 1654 of 1945, Decided 
on 27th April 1949. 

Assam Land and Revenue Regulation (1886), 
S. 59 (1) — Plaintiff suing for rent before get¬ 
ting himself registered—Case should be suspended 
and plaintiff ordered to get himself registered—On 
registration taking place decree can be passed. 

A strict construction of the language of S. 59 may be 
avoided on the ground that it leads to hardship and 
inconvenience, whioh the Legislature could not have 
intended. But where the plaintiff institutes a suit for 
rent before getting himself registered, it is certainly not 
neoessary to pass a deoree before the requisite qualifica¬ 
tion enabling the plaintiff to demand and recover rent 
has actually been acquired. The proceedings in the 
case can be euspended and plaintiff ordered to satisfy 
the Court that he has got himself registered. For thi 3 
purpose a reasonable period of time can be allowed. On 
his satisfying the Court that necessary registration ha3 
taken place, the bar to his claim would disappear and 
deoree can be granted to him. This is a better course 
than a conditional decree directing the plaintiff not to 
execute the decree till he gets himself registered: 23 Cal. 
87 {F. B.), Bel. on. [Para 8] 

K. P. Bhatlaeharjee — for Appellanls. 

N. M. Dam — for Respondent. 

Judgment. — This judgment will cover the 
two appeals Nos. 1616 and 1654 of 1946. 

[ 2 ] This appeal arises out of two rent suits 
instituted by Maisan Manipurini, plaintiff, 
against two separate sets of defendants. The 
holdings in the two suits belonged to her deceas- 
ed husband. He got them under a gift from his 
maternal grandfather. The defendants in the 
two oases were settled by him in the year 1986. 
The annual rent fixed in each oase was Rs. 20 . 
The rent for year 1847-1849 B. 8. was paid by 


Manipurini (Ram Labhaya J,) Assam 69 

the tenants. Plaintiff, as heir of her deceased 
husband, instituted the suits for recovery of rent. 
She also claimed compensation at the rate of 25 
per cent. The amount claimed in each case is 

Rs. 75. 

[3] The defendants resisted the suit on several 
grounds but it is not necessary to state them. 
The trial Judge found that the amount claimed 
was due to the plaintiff. The holdings in the 
suit were let out for residential purposes and 
were in fact being used as shops. They are 
situate in the heart of the Kalacherra bazar, and 
are not agricultural holdings. The contention of 
the defendants that plaintiff i3 not entitled to 
recover more than five times the land revenue 
for the holdings was negatived on this finding. 
The plea of the defendants that 8. 59 (1), Assam 
Land and Revenue Regulation, 1886 , was a bar to 
the passing of any decree in favour of the plain, 
tiffs succeeded only partially. The learned Mun- 
8iff held that a conditional decree could be 
passed, which plaintiff will not be entitled to 
execute unless she got her name registered as a 
landholder under ch. IV of the Regulation. 

[ 4 ] The orders were affirmed on appeal. 
Defendants have appealed to this Court. 

[5] The learned counsel for the appellants 
has contended that the holdings are really agri. 
cultural and therefore plaintiff cannot recover 
more than five times the land revenue. In sup¬ 
port of this contention, he has referred me to 
Ex. C, a certified copy of the record of rights of 
1916-17 showing that dag 631 was then described 
as arable land. Dag 632 had residential houses. 
Dag 633 was shown as waste land. His conten. 
tion is that the holdings now in suit are conti¬ 
guous to agricultural land and therefore are a 
part of it. 

[6] The contention is not borne out by th® 
document on whioh he relies. The record of 
right was prepared in 1916-1917. The defendants 
were settled on the holdings in 1936. The hold¬ 
ings are admittedly used for residential or shop 
purposes. There is nothing to show that defen¬ 
dants are tenants of any agricultural land 
contiguous to these holdings. Settlements on 
defendants were made for purposes other than 
agricultural. The Courts below have found con¬ 
currently in favour of the plaintiff on this point 
and I see no reason for differing from the con¬ 
clusion arrived at by them. The learned counsel 
concedes that if the holdings are not held to be 
agricultural, the stipulated rent would be pay. 
able as found by the Courts below. 

[7] The second contention rests on the lan- 
eoage of 8. 69 (lhc-Assam Land and Revenue 
Relation. It provides that no tenant shall be 
bounl to pay rent to any person who has no 
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been registered as a landholder, proprietor, 
manager or mortgagee under Chap. IV of the 
said Regulation. The plaintiff, in this case, in- 
stituted the suit before getting herself registered 
as required by the Regulation. The question 
that arises is whether any decree can be passed 
in her favour in the suit. The learned counsel 
for the appellant urges that the suits are liable 
to dismissal as defendants were under no legal 
obligation to pay to the plaintiff on the date 
the suits were instituted. This question came 
before a Full Bench of the Calcutta High Court 
reported in Alimuddin Khan v. Hira Lai Sen, 
23 Cal. 87 (F. li.). A provision (S. 78) almost in 
the same terms exists in the Land Registration 
Act, Calcutta'(Bengal Act VII [7] of 1876). Toe 
plaintiff in the Full Bench case, without getting 
himself registered as required by the Actl (sic.), 
instituted the suit for recovery of rent. He, how¬ 
ever, produced the certificate of registration after 
the institution of the suit. The learned Judges 
composing the Full Bench were divided in their 
opinion. Two of the learned Judges including the 
learned Chief Justice were of the view that plain¬ 
tiff could not demand or receive rent on the 
date of the suit as there was no obligation on the 
tenant to pay to him. There was thus no cause 
of action on the date of the suit. This defect was 
fatal to the suit and it could not be cured by the 
subsequent production of a certificate or other evi¬ 
dence showing that plaintiff had got himself re- 
gistered as required by the Act. The majority of 
the learned Judges, however, were of the view 
that there was ample justification for preferring 
an alternative construction by which the object 
of the Legislature in insisting on registration be¬ 
fore a person entitled to recover rent could de¬ 
mand and receive it could be achieved and the 

complications arising from a very strict interpre¬ 
tation of the section also avoided. They pointed 
out that if it insisted that a landlord suing to 
recover rent must get himself registered before 
instituting the suit, he may lose his right to re¬ 
cover rent in certain cases. If, on the other hand, 
the omission to get himself registered is not re- 
garded as fatal to the suit and he is allowed to 
show to the Court before the decree is passed 
that he has acquired the requisite qualification 
by getting himself registered, that difficulty can 
be avoided. The real purpose of the provision 
insisting on registration can also be achieved. 
Such a construction they held had the merit of 
avoiding anomalous and inconvenient results. 
Holding it to be a permissible construction, the 
majority of the learned Judges held that the 
suit was not liable to dismissal. I find myself in 
respectful agreement with this view. 

[8] In the present case, the qualification 
necessary for recovery of rent had not been ac- 
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quired till the decree stage. The trial Judge held 
that the difficulty could be obviated by the direc¬ 
tion that plaintiff shall not execute the decrees 
in the two cases till she got the requisite quali¬ 
fication by getting herself registered under chap. 
IV of the Regulation. In this view of the matter, 
he has gone beyond the view of the Full Benoh 
of the Calcutta High Court, considering the pro¬ 
cess of reasoning by which the learned Judges of 
the Calcutta High Court came to the conclusion 
that the omission of a plaintiff landlord to get 
himself registered before instituting the suit was 
not fatal to the suit and that the language of 
s. 78 of the Land Registration Act did not pre¬ 
clude the Court from passing a decree if it was 
satisfied that after the institution of the suit re¬ 
gistration had taken place. There would not be 
any justification for extending the previlege con¬ 
ceded to the plaintiff in that case any further. 
A strict construction of the language of 8. 69 
may be avoided on the ground that it leads to 
hardship and inconvenience,which the Legislature 
could not have intended. But, it is certainly not 
necessary to pass a decree before the requisite 
qualification enabling the plaintiff to demand 
and reoover rent has actually been acquired. 
The proceedings in the case could have been 
suspended and plaintiff ordered to satisfy the 
Court that she has got herself registered. For 
this purpose a reasonable period of time could 
be allowed. On her satisfying the Court that 
necessary registration had taken place, the bar 
to her claim would have disappeared and decree 
could be granted to her. ThiB would have been a 
better course than a conditional decree. It would 
have led to the same result as was achieved by 
the Calcutta High Court by taking into conside¬ 
ration the certificate obtained by the plaintiff in 
that case after the institution of the suit. 

[9] In the view that I have taken of the 
matter, a remand of the case to the trial Court 
would have been necessary. But I have been in¬ 
formed that the plaintiff has got herself register¬ 
ed as required by the Land and Revenue 
Regulation. Her learned counsel has also pro¬ 
duced a certified copy of the Jamabandi 
showing that plaintiff got her name registered 
on 3rd January 1945 before the disposal of the 
appeal by the lower appellate Court. It was pre- 
eumably for this reason that the objection as to 
non registration was not pressed at that stage. 
In these circumstances, the objection raised by 
the appellants loses whatever force it had. Plain, 
tiff could now be given an unconditional deoree. 
But as 6he did not appeal from the decree of the 
trial Court, it is not open to me to amend it in 
her favour, nor need the case be remanded for 
an unconditional decree to be passed. The de¬ 
cree, therefore, shall stand in the exceptional 
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oi rou ms tan oes of the case, The appeals are dis- 
mjeaed. Parties shall bear their own coats through, 
out. 

v.R.B. Appeals dismissed. 
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Ram Labhaya J. 

Krishna Kanta Sarma and others — Appel¬ 
lants v. Mt. Bhuban Priya Debi and others — 
Respondents. 

Second Appeal No. 2110 of 1947, Decided cn 27th 
April 1949, from decree and judgment of 2nd Addl. 
Judge, Assam Valley Division, D/- 14th May 1947. 

(a) Tenancy laws — Assam (Temporarily Settled 
Districts) Tenancy Act (III [3] ol 1935), Sch. I, Part 
I, cl. 4—Applicability—Clause does not apply if dis¬ 
possession is not by landlord — Dispute between 
tenant and her relation — Relations fraudulently 
obtaining mutation in his name and asserting 
adverse title—Suit for possession governed by Art. 
142,Limitation Act-Limitation Act (1908), Art. 142. 

Clause 4 applies where a raiyat or under-raiyat is 
dispossessed by the landlord personally or by his agent. 

Where the dispute ia between a tenant, a widow 
-and the relation of her late husband, who, while 
managing the land on her behalf, got the land mutated 
in his name fraudulently and then repudiated her 
title, there is, in fact, no dispossession by landlord and 
the tenant's suit for recovery of possession against her 
relation to which the landlord is a pro forma defen¬ 
dant is not governed by cl. 4 but by Art. 142, Limita¬ 
tion Act, 1908 : A. I. R. (8) 1921 Cal. 249, Disting. 

[Paras 5, 6] 

(b) Tenancy laws—Assam (Temporarily Settled 
Districts) Tenancy Act (III [3] of 1935), Sch. I, Part 
I, cl 4 —Dispossession by landlord—Adverse muta¬ 
tion effected by landlord’s officer by fraud—Tenant 
dispossessed on strength of mutation — Disposses¬ 
sion is not by landlord. 

Where a relation of the tenant, a widow, who man¬ 
aged the land on her behalf got the land mutated in 
his name through the landlord’s officer and then, on 
the strength of the mutation, dispossessed hor asserting 
an adverse title to the tenant: 

Held, that the officer of the landlord, who was res¬ 
ponsible for the mutation, may or may not have been 
a party to the fraud. If he was a party to it, he exceed¬ 
ed his powers. He was not aoting within the Bcope 
of the authority and on behalf of the landlord. If he 
was not a party to the fraud, and was himself deceived 
into attesting a mutation it oould not be said that he 
disposseised the tenant on bahalf of the landlord. The 
tenant, therefore, could not 1)3 said to have been dis¬ 
possessed by the landlord. [Para 4] 

*r‘ n’ o ° ra ** — * or Appellants, 

J. O. Sen — for Respondents. 

Judgment. —Thia ia an appeal from a decree 
■and judgment of the 8eoond Additional Judge, 
Aeeam Valley Diviaion, dated 14th May 1947 
by which the order of the Munaif, Barpeta, 
dated 36th April 1916 granting plaintiff a decree 
for declaration of her title to the suit land and 
its khaa possession waa affirmed. Defendanta 
have appealed. 

[ 9 ] The learned oounael for the defendanta 
has raised only one point. He contends that the 


suit waa barred as ifc had been instituted more 
than two years after plaintiff’s dispossession by 
the landlord. The case, he argued, was governed 
by cl. 4, part I of sch. I, Assam (Temporarily 
Settled Districts) Tenancy Act, 1935. According 
to this clause, a suit for recovery of possession 
claimed by a plaintiff as a raiyat or an under- 
raiyafc otherwise than under Ss. 35 and 41 respec¬ 
tively must he instituted within two years from 
the date of dispossession. The learned Second 
Additional Judge held that this clause had no 
application and the case was governed by Art. 

# 142, Limitation Act. 

[3] The case of the plaintiff was that her hus¬ 
band was a tenant of the land. He died some 13 
years before suit. On his death, the land devolved 
on her. She had no other male member in the 
family. She, therefore, got these lands managed 
through her husband’s nephews, who are the 
contesting defendants in the case. They cons¬ 
tructed a house on the homestead land with 
her consent. Later on, the defendants in collu¬ 
sion with the officers of the proforma defendants 
(landlords) got the name of Krishna Kanta, 
defendant, mutated in the records of tho superior 
landlords without her knowledge or consent. In 
1348 B. S. defendants erected two more houses 
without her consent and asserted hostile title ta 
the land. 

[4] The suit was resisted by the nephews of 
the plaintiff’s husband. Tho landlords, though 
defendants in the case, did not contest it. A 
Tahsildar of the landlords appeared as a witness 
for the plaintiff. He deposed that the suit land 
stood in the name of the plaintiff, then it was 
entered in tho name of Krishna Kanta, a con¬ 
testing defendant and at the time he made his 
statement in Court it stood again in the name of 
the plaintiff. He explained that one Mfc. 
Durga Priya consented to the mutation in the 
name of Krishna Kanta, but later, on the repre¬ 
sentation of the plaintiff her name had been re- 
mutated in place of Krishna Kanta. Durga 
Priya was the step mother of the plaintiff’s hu3- 
band. She had no right to consent to the muta¬ 
tion respecting property in which she had no 
title. It is obvious that this mutation was collu¬ 
sive and fraudulent. It was without the know¬ 
ledge or consent of the plaintiff. It is on the 
basis of this mutation that the defendants cons¬ 
tructed two more houses and repudiated the title 
of the plaintiff. It is obvious that the landlord 
never meant to dispossess the plaintiff of the 
land. The officer of the landlord, who was res¬ 
ponsible for the mutation, may or may not have 
been a party to the fraud. If he was a party to 
it, he exceeded his powers. He was not acting 
within the soope of the authority and on behalf 
of the landlord. If he was not a party to the 
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fraud, and was himself deceived into attesting 
a mutation it could not be said that he disposses¬ 
sed the plaintiff on behalf of the landlords. The 
plaintiff in this case, therefore, cannot be said 
to have been dispossessed by the landlords. This 
was in fact not the case put forward by any of 
the parties including the contesting defendants. 
The defendants relied on the mutation in favour 
of Krishna Kanta, according to which plaintiff 
relinquished her right in favour of the defen¬ 
dants. That would not be an ouster by the 
landlords. The mutation embodying the alleged 
relinquishment has been found to be fraudulent* 
and was cancelled. The defendants, therefore, 
have got no title in the lands. The landlords do 
not claim that they are in possession on their 
behalf or under them. In these circumstances 
the case is not governed by cl. 4, part I of the 
Sch. I, Assam Tenancy Act, 1935. 

[5] The learned counsel for the appellant has 
relied on Hari Chandra v. Madan Barai, 25 
O. W. N. 102 : (A. I. R. (8) 1921 Oal. 249) in sup¬ 
port of his contention. But this authority is 
easily distinguishable. This is a case under the 
Bengal Tenancy Act (Art. 3 of Sch. III). It was 
held that Art. 3 of Sch. Ill, Bengal Tenancy 
Act which corresponds to cl. 4, part I of Sch. I, 
Assam Tenancy Aot, 1935, can be made applicable 
only where the dispossession has been effected 
by the landlord. It was held further that from 
this it followed that the Article applied where 
the dispossession had been effected not by the 
landlord personally but by an agent acting with- 
in the scope of his authority. This is a perfectly 
correct statement of the law but it does not help 
the defendants. In this case, it is obvious that 
there has been no dispossession of the plaintiff 
either by the landlords personally or by their 
agent. In fact, there has been no dispossession 
by the landlord at all. The dispute is between 
the plaintiff and the nephews of her late husband. 
These nephews were managing the land on be- 
half of the plaintiff and later on, after getting 
a mutation in favour of Krishna Kanta, fraudu- 
lently, they repudiated plaintiff’s title. 

[6] The suit has been instituted within 12 
.years of plaintiff’s dispossession and is, there- 
'fore, clearly within time. 

[7l The appeal fails and is dismissed with 
costs. 

D.R.R. Appeal dismissed. 

A. I. R. (37) 1950 Assam 72 [C. N. 24.] 
Ram Labhaya J. 

Rikhcbram Kalita—Appellant v. Nalini 
Kanta DawJea and others — Respondents. 

S. A. No. 78 of 1948, Decided on 2nd December 
1949, from decree and judgment of Second Addl. Judge, 

D/- 21et May 1947. 


Specific Relief Act (1877), S. 39—Relief under,, 
is in discretion of Court. ’ % 

Where the plaintiS who was not in possession Bued 
for cancellation of Bale-deed and for possession, but the- 
decree granting the reliefs was modified in appeal by 
the omission of relief for possession, the plaintiff, who 
was induced or ill-advised, having withdrawn his 
prayer for it, it was held that the granting of relief 
under S. 39 was in the discretion of'the Court and’ 
in the circumstances of the case the Court in second 
appeal would not interfere with the lower Court’s exer¬ 
cise of the discretion in having granted a decree for 
cancellation alone without possession: 34 ALL. 140 r 
Ref. [Para 161 

Annotation: (’46-Man.) Specific Relief Aot, S. 38> 
N. 5 and 6. 

S. K. Ghose and C. C. Lahkar —for Appellant. 

K. R. Barooah and K. Bazar Barua— for Respon¬ 
dents. 

Judgment _This is a second appeal from 

the decree and judgment of the Second Addi¬ 
tional Judge, A. V. D., dated 21 st May 1947 by 
which the order of the learned Sadar Munsiff^ 
Gauhati, dated 22nd November 1946 declaring 
that the sale-deed executed on llth March 1944 
by the late Mt. Dhukupriya in favour of de¬ 
fendant 1 Rikhobram was inoperative as being 
bad in law and a3 suoh had conferred no right 
and title on defendant 1 in respect of lande 
covered by kheraj patta No. 15 Purnakamdev 
village in mouza Pachim Barigog and directing 
that plaintiff be put in possession of the land 
according to law and that the deed in defen¬ 
dant’s favour shall stand cancelled and 
that a copy of the decree be sent to- 
the Registrar, Kamrup, for taking necessary 
action under s. 39, Specific Relief Act was mod- 
fied, and the relief for possession of the lands 
disallowed on the basis of withdrawal with 
liberty to the plaintiff to bring a fresh suit for 
this relief, 

[ 2 ] Defendant has appealed to this Court, 
Plaintiff’s case wa3 that Mt. Dukhupriya was 
bis maternal grandmother. He purchased the 
suit land from her for a sum of Rs. 300 and a 
sale-deed was exeouted in his favour on 7tb 
February 1944. Mt. Dukhupriya died on the 
night of llth March 1944 after a protracted illness. 
She was unconscious on the date and was un¬ 
able to execute any deed or document. A sale 
deed purporting to have been executed by her 
on llth March 1944 in favour of defendant was 
vitiated by fraud. There was no consideration 
for the sale in favour of defendant 1 and Mt, 
Dukhupriya was wholly unable to be a party 
to the document beiDg not in possession of hen 
senses. 

[3] Defendant 1 denied these allegations. He 
admitted that a sale-deed had been executed in 
plaintiff’s favour on 7th February 1944, but plea¬ 
ded that the sale could take effect only on the 
fulfilment of certain conditions by the plaintiff- 
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As these conditions were not fulfilled, the deed 
was allowed to remain unregistered. Later on 
Mt. Dukhupriya in order to pay off her debts 
resold the land to him for a consideration of 
Rs. 680 and exeouted the sale-deed on llth 
Maroh 1944 in his favour with the full consent 
of her two daughters, one of whom is the mother 
of the plaintiff. 

[4] Three issues arose out of the pleadings. 
They were framed in the following terms: 

“ (1) Whether the suit ia bad for being improperly 
Btamped with Court fees ? 

(2) Whether the transfer in favour of defendant 1 
is bad for (1) want of legal necessity, (2) want of con¬ 
sideration, (3) incapacity of the executant at the time 
of execution of deed, and (4) being tainted with fraud? 

(3) Whether the plaintiff is entitled to possession?" 

[6] Defendant 1 urged in the trial Court that 
the plaint was deficiently stamped. His conten¬ 
tion was that the suit was really one for the can- 
collation of a document in his favour and that the 
court-fee ought to have been paid by the plaintiff 
ad valorem on the amount of the consideration 
of the sale deed in question. 

[6] The learned Munsiff observed that the 
Court-fees Aot does not contain a specfic pro¬ 
vision for cancellation of documents and there 
was divergence of judicial opinion whether 
Buits for cancellation of instruments are merely 
declaratory suits or they involve consequential 
relief as well. He, however, found by a process 
of reasoning, which is not very clear, that the 
plaint was adequately stamped, 

[7] On the second issue, he came to an em¬ 
phatic finding that the document in defendant’s 
favour was inoperative, bad in law and it con¬ 
ferred no right or title on defendant 1 in respect 
of the lands covered by it. He further found 
that the plaintiff was entitled to possession. The 
order passed by him embodied a declaration that 
the Bale-deed exeouted on llth March 1944, in 
defendant’s favour was void and inoperative. 
It further directed that the deed in question 
stood cancelled and as it was a registered docu¬ 
ment, a copy was ordered to be sent to the 
Registrar for necessary action under 8. 89, 
Speoific Relief Act. 

[8] It is clear that the trial Court granted 
a deoree for cancellation of the document and 
also for possession after declaring the deed void 
and inoperative. 

[9] Defendant 1 appealed to the Court of the 
2 nd Additional Judge. The learned Additional 
Judge agreed with the trial Judge in holding 
that the sale-deed in defendant’s favour was 
tainted with fraud; it was without consideration 
and Mt. Dukhopriya was "physically and men. 
tally" inoapable of executing the dooument 
when it was alleged to have been executed by 
her. 


[10] The second contention that was raised 
before the learned Additional Judge was that 
in any case the relief for recovery of possession 
could not be allowed to the plaintiff as there 
was no prayer for a declaration of the plain, 
tiff s title to the suit land. It may be observed 
that the plaintiff did rely on the sale-deed in 
his favour. Its execution was oven admitted by 
the defendant. In spite of this, tbo contention 
was raised that there was no express prayer for 
a declaration of title. The possessory relief was 
obviously claimed on the basis of title as evi¬ 
denced by the sale-deed in plaintiff’s favour. 
The omission of an express prayer for a decla¬ 
ration of title was made the basis of the plea 
that a decree for possession could only follow 
a decree for declaration of title, and as the 
declaration of title had not been prayed for, 
this relief should not have been allowed. It 
appears that plaintiff-respondent did not get 
the right advice and put in a petition for with- 
drawal of the prayer for possession in order 
that at least the second relief given to him 
may stand. 

[ill In his petition, be stated that the objec¬ 
tion that the suit (for possession) was not main, 
tainable was raised for the first time in appeal 
and that the omission to include a prayer for 
declaration of title may be considered as a 
formal defect and that as the suit may fail for 
this, ho may be permitted to withdraw his olaim 
with respect to recovery of possession with per¬ 
mission to bring a fresh suit on the same cause 
of action. In his petition for withdrawal he 
also stated that an error had crept in the des¬ 
cription of the land from which ho bad been 
dispossessed by the defendant as given in the 
schedule. This was an additional reason for 
securing permission to bring a fresh suit. Defen¬ 
dant resisted the request for leave to bring a 
fresh suit on the same cause of action. The 
learned Judge, however, allowed plaintiff-ros- 
pondent to withdraw his claim with respect to 
reoovery of possession and dismissed the suit for 
possession reserving plaintiff liberty to bring a 
fresh suit for that relief on the same cause of 
action later. The decree of the trial Court so far 
as the second relief is concerned wa 9 allowed to 
stand. • 

[12] The learned counsel for the appellant has 
urged that the relief granted in the caee by tho 
appellate decree is declaratory in nature and even 
if it is treated as one for cancellation of the docu¬ 
ment in favour of defendant 1, it could not have 
been granted after the withdrawal of the relief for 
possession which was really the consequential re¬ 
lief which on the showing of the plaintiff himself 
was available to him at the time of tho institu¬ 
tion of the suit. He has relied on S. 42 , Specific 
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Relief Act and on Shankar Lai v. Sarup Lai, 

34 ALL. 140; (13 I. C. 19) in support of his con¬ 
tention. The decree in this case is not for a mere 
declaration under S 42. It is a decree for the can¬ 
cellation of the document in defendant’s favour. 
The order passed by the learned Munsiff stated 
in express terms that the deed in question, viz., 
the sale deed, in favour of defendants 1, etood 
cancelled and that a copy of the decree be sent to 
the Registrar for necessary action under S. 39. 
There cannot be any manner of doubt that the 
decree that followed the order was not a simple 
declaratory decree. The terms of the judgment 
make it clear that the decree was passed under 
3 . 39. No objection was taken to this part of the 
decree in appeal. All that wa9 urged wa3 that a 
deoree for possession could not be granted as the 
plaintiff had omitted to ask for a declaration of 
title in his favour on the basi3 of the sale.deed he 
was relying on. This objection prevailed and the 
plaintiff was permitted on his application to 
withdraw his claim with respect to the recovery 
of possession. His request for leave to bring a 
fresh suit was resisted by the defendant but he 
was not successful in his attempt. The appellate 
Court, in consequence, modified the decree only 
to this extent that the relief for possession was 
disallowed. 

[13] The learned counsel for the appellant 
has drawn my attention to the last part of the 
judgment which is as follows: 

“The appeal is, therefore, dismissed with half C03ts 
to the plaintiff-respondent both in this Court and in 
the Court below and the judgment and the decree of 
the learned Munsiff with respect to the declaration that 
the sale-deed executed on 11th March 1944, by late 
Mt. Dnkhopriya in favour of defendant 1, is inopera¬ 
tive, and bad in law, and, as such, has not conferred 
any right, title and interest on the said defendant with 
respeot to the suit lands covered by kheraj patta No. 14, 
of Purnakamdey village In mouza Paschim Borigog, 
are hereby affirmed and the plaintiff’s olaim with res¬ 
peot to recovery of possession of the suit land is dismis¬ 
sed on withdrawal, and the learned Munsifi's deoree is 
modified to that extent.” 

Ho relies on this part of the order for his argu. 
moot that the deoree in the appellate Court was 
modified and it was a deoree pure and simple for 
a declaration that the document in question was 
void. This contention cannot prevail. The lear. 
ned Judge in appeal reproduced the penultimate 
para from the judgment of the trial Court which 
had embodied the declaration in plaintiff's favour 
that the sale.deed in favour of the defendant was 
inoperative and bad in law. The direction that 
the deed stood cancelled and that a copy of the 
deed be sent to the Registrar for necessary action 
under S. 39, has not been reproduced in the appel* 
late order. But this does not imply that the relief 
granted under s. 39, has been disallowed. There 
•was no such prayer made by the defendant and 


the appellate Court merely modified the deoree 
of the trial Court by disallowing the claim with 
respect to possession only. The learned Judge ata- 
ted expressly chat the deoree of the Muusiff was 
modified to that extent. The decree, so far as 
the second relief is concerned, therefore, stands 
unaltered and it is a decree for the cancellation 
of the instrument in favour of the defendant. 

[14] The next contention raised is that when 
the plaintiff is admittedly out of possession 
and he is in a position to claim a decroe for 
possession, he should not be permitted even 
to obtain a decree for the mere cancellation of 
the instrument. This contention is sought to be 
supported by Shankar Lai v. Sarup Lai, 34 ALL. 
140: (13 1. C. 19). In this case the plaintiff did 
not ask for a declaration of his title. He merely 
prayed that the will may be declared void and 
delivered up to be cancelled. This case was 
clearly covered by S- 39, Specific Relief Act. The 
learned Judges (Karamat Hussain and Chamier 
J J.) observed as follows: 

“Ordinarily a Court would, we think, exeroise its 
discretion wisely il it declined to adjudge suoh an ins¬ 
trument void and would do well to leave tbo plaintiff 
to a suit for possession. The result of allowing a suit to 
be maintained under S. 39, and another suit for posses¬ 
sion to bo brought immediately afterwards is that the 
defendant is put to unnecessary expense. In this case 
though tho Additional Judge does not say very muoh 
about it, we think we must hold that he has exeroised 
his discretion, and, inasmuch as he has deoided that 
the document is void and both the lower Courts agree 
that the will ha3 not been proved, we do not feel oalled 
upon to set aside bis decree.” 

[15] It is clear that the learned Judges did no! 
lay down a3 a matter of law that a document 
oould not be cancelled unlesa a prayer for posses- 
sion was also included in the suit where plaintiff 
was out of possession. All that was held was 
that it would be a wise discretion if ordinarily 
the Court declines to adjudge an instrument 
void if relief for possession is not inoluded in the 
olaim by the plaintiff who is out of possession. 
The granting of the relief under 8. 39, was in 
view of the learned Judges in discretion of the 
Court and on the facts of the particular case 
before them the decree for mere cancellation of 
the document was not interfered with. Here, there 
are better reasons for nob interfering with the 
decree of the lower appellate Court. Plaintiff bad 
actually prayei for the relief for reoovery of 
possession and was induced or misled to with¬ 
draw that claim on an untenable objection from 
the defendant. In these oircumstances, I do not 
see any justification for setting aside the decree. 

[16] The learned counsel for the respondent 
requested that plaintiff be allowed to amend the 
plaint and that a decree for possession be also 
passed in his favour. This is an extraordinary 
and also an extremely extravagant request. Plain. 
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Kasim Ali 

tiff wag permitted to withdraw his relief for the 
recovery of possession. He has not appealed from 
the decree nor has put in cross objections. He 
aannot now be permitted to re-introduce his claim 
for recovery of possession and I decline to enter¬ 
tain this request. 

[17] For reasons given above, the appeal fails 
and is dismissed with costs. 

[18] Mr. Ghose has asked for a certificate for 
a Letters Patent Appeal. He states that the 
Allahabad case on which he relied doss not state 
the law correctly. This is an extraordinary 
statement to make. I am not satisfied, however, 
that there is any substantial question of law in 
the case or that it is otherwise a fit case for a 
Letters Patent Appeal. I, therefore, decline to 
grant the Certificate. 

Appeal dismissed. 


A. I. R. (37) 1950 Assam 75 [C. N. 25.) 

Thadani Ag. C J. and Ram Labhaya J. 

Kasim Ali and another — Accused—Appel, 
lants v. The King. 

Criminal Appeal No. 37 of 1949, Decided on 21st 
November 1949, from order of Sessions Judge, Lower 
Assam District. 


(a) Evidence Act (1872), S. 33 — Evidence oi 
witness in committal proceedings — Same witness 
partly examined in Sessions Court — S. 33 is in- 
* p P' lcable — Evidence is admissible only under 
0.288, Criminal P. C—Criminal P. C (1898), S. 288. 

The evidence of a witness which has been reoorded 
in oommittal proceedings cannot be admitted under 
o. 33, Evidence Act in the Sessions Court if that wit¬ 
ness has been partly examined in the Sessions Court. 
Suoh evidence can only be admitted under S. 288 
Criminal P. 0. [Paras n & 12] 

Annotation ; (’de-Man.) Evidence Act, S. 33 N 1; 
{ 49-C->m.) Criminal P. C., S. 288 N. 1 and 6. 

(b) Evidence Act (1872), S. 167 — Trial by jury— 
Misreception of evidence not influencing verdict of 
'J Ur y — °ther direct evidence available to justify 
verdict — Conviction cannot be set aside. 


Under the provisions of S. 167, Evident A:t mis¬ 
reception of evidence is not a ground for interference. 
U is true that misreception of evidence in a particular 
ease might have tho effect of so influencing the minds 
or a jury as to render their verdict erroneous. But 
where such misreception of evidence cannot reasonably 

^ m 8 inl?J 0 »i. h ? Ve in , fluenced tbe mind of the jury in 

3 ^™#° the, . c verdlct and tbore other direct evi- 

» e fr Wl ‘ ne3Be3 ‘he accused, the oon- 

viotion of the accused will not be interfered with. 

Annotation : (*48 Man.) Evidence Act, 

J. O. Sen — for Appellant. 

K. li. Barman, Govt. Advocate (Sr.)— 


T . . a. for tb e Crown. 

Judgment. — This is an appeal by one 

Kashim Ali and Fatik Sheikh against their 

oonviotions and sentences passed by the learned 

-oesaions Judge, Lower Assam Districts upon a 

unanimous verdiot of guilty brought by the 
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Jury, tho appellant Kashim Ali having been 

sentenced to transportation for life under 8 . 302, 

Penal Code and 2 years’ R. i. under s. ids,’ 

Penal Code the sentences to run concurrently; 

the appellant Fatik Sheikh having been sentenced 

under 8 s. 302 / 140, Penal Cede to transportation 
for life. 

[2] One Mt. Dalimannessa was married to 
one Badaruddin, a son of the deceased Yad Ali. 
Auarjan, a daughter of Yad Ali, was married to 
the appellant Fatik Sheikh. For some 3 or 4 
years, Mt. Dalimannessa bad ceased to live 
with her husband, Badaruddin, and was living 
with her parents. While Dalimannessa was 
living with her parents, she was once abductc-d 
by the appellant, Fatik Sheikh, and detained in 
his house for some 3 months. Fatik Sheikh 
then divorced his wife, Mt. Adarjun. Badaruddin, 
the husband of Dalimannessa, thereupon filed two 
criminal cases against tho appellant Fatik. 
Duriog the investigation of these cases, Mt. 
Dalimannessa was recovered by tho Police about 
a year before the present murder and was 
handed over to her parents. 

[3] On lith July 1948, at about l A. M., some 
10 to 15 persons came to the house of Badaru. 
din, and shouting from outside tho house, asked 
Badaruddin to hand over Dalimanues a to thorn. 
Badaruddin answered back saying that bis wife 
was not there. Tho intruders then wont to the 
house of^ Yad Ali, the father of Badaruddin. 
Yad Ali’s house was next door to that of 
Badaruddin. The appellant Kasim is alleged to 
have asked Yad Ali to hand over Mt. Dalimau- 
nessa to them. Yad Ali said Dalimannessa was 
not in his house, whereupon the two appellants 
entered the house of Yad Ali and, when they 
did not find Mt. Dalimaunessa, Kasim who was 
armed with a spear, pierced Yad Ali in the 
region of his chest. Thi 3 attack upon Yad Ali 
was witnessed by his wife, Fulmala, and his 
divorced daughter, Adarjan. A3 a result of the 
injury, Yad Ali fell to tho ground. On alarm 
being raised, tho two appellants left tho house of 
Yad Ali aod disappeared along with their com¬ 
panions. After tho appellants had disappeared, 
Dalimannessa, Badaruddin and his brother, 

. ® came to the bouse of YaJ Ali. 
Shortly afterwards, eomo neighbours also arrived. 
Yad Ali who was still alive, wa 3 then taken to 
the Barpeta hospital in a boat. Yad Ali’s 
brother, one Abed Ali, reported tho matter to 
the Police. \ad Ali oied the following day. On 
completion of tho investigation, the two appellants 
and two others were sent up for trial, but the 
appellants only were convicted and* sentenced 
by the learned Judge for the murder of Yad Ali. 

[4] The defence of the accused was that on 
the night in question, they bad not visited the 
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paragraph of his charge to the jury the learned 
Judge has expressly directed the jury to consi¬ 
der the case of each accused separately. 

[ 7 ] As regards the alleged dying declaration, 
the learned Sessions Judge invited the attention 
of the jury to the evidence of the Doctor who 
had stated that, in his opinion, Yad Ali must 
have lost all consciousness immediately after 
ha received the injury. We do not think there 
is any substance in the contention that it is not 
likely that the appellants would attempt to 
abduot Mt. Dalimannesa after the lapse of a 
year. 

[8] We can see nothing wrong in the sum¬ 
ming up of the learned Judge on the question 
of identification of the appellants by the prose¬ 
cution witnesses. This is not a case where the> 
weight of evidence on this particular question 
rests on the evidence of casual recognition of 
unknown persons. In this case, the appellants 
who are related to the prosecution witnesses, 
were well known to them, and we do not think 
there was any difficulty in identifying them at 
the time of the occurrence. In any case, tho 
learned Sessions Judge pointed out to the jury 

Mt. Dal,manner after the lapse of a year, the passages 
(6) that the learned Sessions Judge, in wrongly 
admitting the evidence of Mt. Adarjan under 
S. 33, Evidence Act, has caused a failure of 
justice, (7) that the learned Sessions Judge mis- 
directed the jury in omitting to draw their 
attention to the inherent improbabilities of the 
prosecution case, (8) that the learned Sessions 
Judge should have stressed the difficulty of 
identifying the appellants by the light of a 
torch, ( 9 ) that the learned Judge misdirected the 
jury in omitting to direct them to consider the 
case of each of the appellants separately. 

[6l We have heard Mr. Sen for the appel. 

Iant 3 at length in support of his contentions. 

We are not satisfied that the learned Sessions 
Judge has misdirected the jury on any material 
point in the prosecution evidence. The learned 
Judge’s summing up, from the point of view of 
the appellants, is a summing up more in their 
favour than against them. The learned Sessions 
Judge has drawn the attention of the jury to 
the contradictions and discrepancies in the pro¬ 
secution evidence, material and immaterial and 
left the appreciation of the evidence in the case 
to the jury. Indeed, where he has expressed any 
opinion.it is in favour of the appellants. We do 
not think it was the duty of the learned Judge to 
tell the jury to discard the prosecution evidence 
having regard to certain contradictions or dis¬ 
crepancies.* The’acceptance or rejection of the 
evidence in the case, notwithstanding contradic. 
tions and discrepancies, was a matter entirely 
within the province of the jury. In the third 


witnesses wbicn acectea ineir creaiuimy 
matter of the identification of the appellants. ^ 

[9] On the question of the learned Judge s 
failure to explain to the jury the terms of 
S. 304 , Penal Code, it is sufficient to say that 
we do not think this was a case in which any 
reference to 3. 804, Penal Code, was oalled for. 

[10] The only substantial ground taken in 

this appeal is that the learned Sessions Judge 
was in error in admitting the evidence ok 
Mt. Adarjan under the provisions of 8. 33, 

Evidence Aot. The learned Judge has observed : 

“Bv the by, I should tell you that Mt. Adarjan ooulcl 
not be cross-examined in details before this Court 
though attempts were made for the purpose. She gave 
her evidence in examination-in-chief, but on account of 
illness, she was incapable of giving in Court answers 
to the questions in cross-examination put by the 
learned Advocate on behalf of the defence. On account 
oi illness, she stated that she could not understand the 
questions of the learned Advooate and she appeared to 
be very restless and she could not take the seat when 
she was given a stool for the purpose. Therefore, her 
evidence before our Court will not be placed before you 
and you should not consider the same. Unler S. 33, 
Evidence Act, her evidence before the Committing. 
Court will be placed before you. She was partly cross- 
examined there by the defence, and she could not be 
cross-examined fully during the trial of the ca30. Tb® 
value of her evidence before the Committing Court, 
and which will be placed before you, is very muon 
lessened.” 

[ll] Mr. Sen has argued that S. 33, Evidence 
Act has no application where a witness bas been 
partly examined in the Court of Session : th®“ 
a witness’s evidence which has been recorded m 
committal proceedings, can be admitted on y 


bouse of Badaruddin or the deceased for any 
purpose; they suggested that some dacoits might 
have visited the house of Yad Ali and in the 
course of the commission of a dacoity, bad 
murdered Yad Ali. 

[6] Mr. Sen for the appellants bas argued 
( 1 ) that the learned Sessions Judge mislirected 
the jury iu that he summed up the evidence in 
a way which caused confusion in their minds, 
a confusion which has resulted in an erroneous 
verdict; (2) that the learned Sessions Judge, in 
omitting to explain to the jury the provisions of 
8. 304 , Penal Code, has misdirected the jury, 
( 3 ) that the learned Sessions Judge, in omitting 
to direct the jury to discard the evidence of the 
prosecution witnesses as worthless and unrelia¬ 
ble. has misdirected them, (4) that the learned 
Sessions Judge misdirected the jury in omitting 
to direct them to discard the prosecution evi¬ 
dence altogether because, according to the 
medical evidence, Yad Ali could not possibly 
have made any statement after he had received 
the injury, (5) that the learned Sessions Judge 
ought to have direoted the jury that it wa9 not 
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( under the provisions of s. 288 , Criminal P. C, 
if the same witness has been examined at the 
trial, as in this oase. 

[12] We think there is considerable force in 
(this argument, and on the facts of this case, we 
propose to exolude the evidence of Adarjau 
entirely from our consideration. Under the 
provisions of s. 167, Evidence Act, misreception 
of evidence is not a ground for interference. It 
is true that misreception of evidence in a parti, 
cular case might have the effect of 30 influenc¬ 
ing the minds of a jury as to render their 
verdict erroneous. In the case before us however, 
the learned Judge has dearly said to tbe jury 
that the value of Mt. Adarjan’s evidence was 
|"very much lessened.” We do not think the 
reception of the evidence of Mt. Adarjan under 
8. 33, Evidence Act, can reasonably be said to 
have influenced the mind of the jury in coming 
to their verdiot. There is a mass of direct evi¬ 
dence of eye-witnesses who implicate the appel¬ 
lants. The jury apparently accepted it, and we 
do not think it acted in a manner in which no 
reasonable man would act. (Their Lordships 
then quoted the evidence of eye-witnesses, Ful- 
mala, Dalimunnissa and Kadin Ali. The judg¬ 
ment then proceeds as follows :) 

[13] Finally, the prosecution led evidence of 
Yunus, Abdul Salam, and Ieub Ali, which 
corroborated the evidence of the eye-witnesses. 

If the evidence of these 6 witnesses is accepted_ 

and the jury apparently accepted it—we do not 
think we can set aside the convictions and 
sentences on the sole ground that Adarjan’s evi¬ 
dence was wrongly admitted under the provi- 
sions of 8. 33, Evidence Act. In this view, we 
would scarcely be justified in ordering a re trial 
by reason of the misreception of the evidence of 
Adarjan. We accordingly deoline to interfere, 
and dismiss the appeal. 

K * 8 * Appeal dismissed. 


A. I. R (37) 1930 Assam 77 [C. N. 26.] 
Thadani Ag. C. J. and Ram Labhaya J. 


Kanfeswar Chowdhury and others — Plain 
tiff* — Appellants v. Province of Assam ant 
others — Defendants — Respondents. 

B ® 00 “ d ^K al . No - 810 of 1944, Deoided on 22m 
November 1949, from judgment and decree of learnec 
Diet. Judge, A. V. D., D/-18th January 1944. 

Rev enue Regulation (1886) 
S8. 154 (1) (a), 32, 62 — To avoid bar of S. 154 (1 
If/ P laintl 'f to prove violation by Government o 
WB existing right under Regulation _ Mere oc 
cupation not sufficient under S. 32 - S. 62 doei 
barred 0 ^ 01 8 *** ~ Trial of suit in civil Court ii 

l J!? 0 ? th ?v bar . ol B - 164 (1 > W oan b ° "aid to b. 
inoperative, the plaintiff must lay the foundation to 

his contention that he had an existing right under thi 


Assam Land and Revenue Regulation which the 
Government of Assam had violated. Undor S. 32 mere 
occupation is not enough for occupation may bo the 
occupation of a trespasser. The occupants contemplated 
by S. 32 must have a permanent, heritable and transfer¬ 
able right of use and occupation in the land, or be in 
possession as mortgagees of persons having such a light. 
Where there is not an iota of evidence adduced by "the 
plaintiffs which shows that they are in any manner 
entitled to the property in question, S. 62 also ha 3 no 
application. Further, S. 62 does not control S 154 
which deals with certain specified subjects. The cogni¬ 
zance and trial of tbe suit by a civil Court in such a 
case is barred by the provisions of S. 154 (1) (a): A.I.R 
(5) 1918 Cal. 21 ; A. 1. R. (7) 1920 Cal. 274 ; A. I. Ii’ 
(23) 1936 Cal. 629 and 39 C. VV. N. 857, Disting. 

J. C. Sen and M• N. Mahanta —for Appellant 3 . 

K. R. Barman, Govt. Advocate and B. C. Barua— 

for Respondents. 

Judgment. — This is a second appeal from 
the judgment and decree of the learned District 
Judge, A. V. D., dated 18 tb January 1944 by 
which he affirmed tbe judgment and decree of 
the trial Court which bad dismissed the plaintiff- 
appellants’ suit with costs. 

[ 2 ] The plaintiff-appellants 9 in number- 
brought a suit for a declaration that an order- 
passed by the Sub-divisional Officer of Barpeta 
on 17th April 1939, settling the lands in suit 
with the defendant-respondents 2-38, was ultra 
vires and without jurisdiction; that likewise an 


order passed by the Revenue Tribunal on lith 
November 1941, ordering eviction of the appel¬ 
lants was without jurisdiction; that the appel¬ 
lants were entitled to remain in possession of 
the lands in suit and to get pattas in tbeir 
favour, and for a permanent injunction restra- 
ining the respondents from evicting tho appel¬ 
lants from the disputed lands measuring some 
319 bighas odd situated in village Medbikuchi, 
mouza Hastinapur. The Province of Assam was 
impleaded as defendant 1 . 

[3] The defence to the suit was that the 
Government of Aesam was free to settle the 
lands in question with the other defendants as 
they were waste lands, there being no claim by 
any person who could be described as a land¬ 
holder or settlement-holder or a person having 
any other right to settlement under the Assam 
Land and Revenue Regulation. 

[4] On the pleadings, the trial Court framed 
the following amongst other, issues: 

"2. Whether the Munaifl’s Court ha3 pecuniary 
jurisdiction to try the suit? 


3. Whether tho civil Court has jurisdiction to 
entertain and try the present suit? 

4. Whether the suit is maintainable?" 


[6] The trial Court tried issues 2 , 3 and 4, as 
preliminary issues and held that it had no 
jurisdiction by reason of the provisions of 
8 164 (l), Assam Land and Revenue Regulation. 
The lower appellate Court agreed with tbe deci¬ 
sion of the trial Court on this issue. 
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[6] The facts, as found by the lower appellate 
Court, are these: The land in dispute was 
admittedly unfit for cultivation, and under some 
mistaken impression, it was treated as a grazing 
reserve; the plaintiffs had failed to prove that 
they ever cultivated this land after acquiring it 
from Government on annual pattas; on the 
other hand, the defendants were the person who 
had offered to give up an equal area of land of 
which they were in possession, to form a re¬ 
cognised grazing reserve on condition that they 
were given settlement of the 319 bighas of land 
now in dispute; the defendants are inhabitants 
of the same village and mouza as those to which 
the land in suit appertains; the appellants belong 
to a different village and different mouza; 
somehow or other, before the settlement pro¬ 
ceeding which resulted in the settlement with 
the defondants, the appellants managed to 
occupy the land which resulted in the Gover- 
ment starting encroachment proceedings against 
them under R. 13 (2), and the S. D. 0. in due 
course, passed orders for their eviction; the order 
of the S. D. 0. was set aside by the Deputy 
Commissioner, Kamrup, but the Revenue 
Tribunal set aside the order of the Deputy 
Commissioner and restored the order of the 
Sub.divisional Officer, as a result of whiob, the 
plaintiff-appellants brought the present suit. 

[ 7 ] Before tbo learned District Judge as well 
as before U9, it was contended on behalf of the 
appellants that certain sections and rules framed 
under the Assam Land and Revenue Regula¬ 
tion render the bar provided by S. 15d (l) (a) 
inoperative in view of certain decisions of the 
Calcutta High Court. The learned District Judge 
considered the cases reported in Askar Mian v. 
Sahedali, 23 c. w. N. 540 : (A. I. R. (5) 1918 
Cal. 21), J ai Gobinda v. Hazira Bibi, 24 
O. W. N. 149. (A. I. R. (7) 1920 Cal. 274), Secy, of 
State v. Brajendra Kishore, A. I. R. (23) 1936 
Cal. 629 : (168 I. 0. 249) and Dhavai Namasut 
v. Haji Niamatulla, 39 0. w. N. 867 and came 
to the conclusion that the decisions relied upon 
by the appellants’ advocate, had no application 
to the facts before him. We are in agreement 
with this view. 

[8l The decisions of the Calcutta High Court 
to which reference has been made, have appli¬ 
cation to .cases where a plaintiff has made out 
a prima facie case respecting an existing right, 
which the Revenue Authorities omitted or refus¬ 
ed to respeot when settling the land with persons 
other than the plaintiff. The learned District 
Juige rightly points out that before the bar of 
8. 154 (l) (a) can be said to be inoperative, the 
plaintiff must lay the foundation for his conten¬ 
tion that be had an existing right under the 
Assam Land and Revenue Regulation which the 


Government of Assam had violated. Section 32 
of the Regulation, upon which apparently the 
appellant’s advocate had relied before the learned 
Judge, is in these terms: 

“32. (1) The Settlement Officer shall offer the settle¬ 
ment to such persons if any as he finds to be in posses¬ 
sion of the estate and to have a permanent, heritable 
and transferable right of use and ocoupanoy in the 
Bame, or to be in possession a9 mortgagees of personB 
having such a right. 

(2) If the Settlement Officer finds no person In 
possession, as aforesaid, it shall be in his discretion, 
subject to such rules a3 the Provincial Government 
may make under S. 12, to offer the settlement to any 
person he thinks fit.” 

Under 8. 32, mere occupation is not enough, as 
alleged by the appellants, for occupation may 
be the occupation of a trespasser. Indeed in this 
case, the learned District Judge has come to the 
conclusion that the appellants were trespassers. 
The occupants contemplated by S. 32 of the 
Regulation must have a permanent, heritable 
and transferable right of use and occupation in 
the land, or be in possession as mortgagees of 
persons having such a right. It is clear from 
the evidence that the plaintiff failed to bring his 
case within the terms of S. 32 of the Regula¬ 
tion. 

[9] Nor do we think that S. 39 of the Regulation 
is of any assistance to the appellants. Section 39 
deals with the effect of a decision of the Settle¬ 
ment Officer in the matter of the settlement. It 
refers to Ss. 35 and 36, and S. 35 refers to S. 12 of 
the Regulation. For the purpose of interpreting 
S. 12 of the Regulation, reference must be made 
to 8s. 1 and 2 of Part II, chap. I of the Regula¬ 
tion. Section 1 , among other definitions, contains 
the definition of 'waste land’, and it is common 
ground that the land in dispute was waste land 
when the settlement was made. Section 2 of 
part II, chap, I deals with the powers of the 
Deputy Commissioner, and is in these terms : 

“The disposal of wa3te land required for ordinary or 
special cultivation or for building purposes will, subject 
to the general or special orders of the Provincial 
Government, vest in the Deputy Commissioner who 
will dispose of suoh land by grant, lease or otherwise in 
the manner and subject to the conditions set forth in 
the rules following, provided that the Deputy Commis¬ 
sioner may expressly reserve any such land from 
settlement.” 

At the trial of the suit, the plaintiffs did not 
produce any order of the Deputy Commissioner 
in their favour. Even when the matter was be- 
fore the learned District Judge, the appellants 
failed to produce any order of the Revenue 
authorities settling or purporting to settle with 
them the land in dispute. 

[ 10 ] Mr. Sen for the appellants very properly 
conceded before us that S. 62 of the Regulation 
had no application to the faots before us. Sec¬ 
tion 62 finds plaoe in chap. IV, Part I of tbel 
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Regulation dealing with registration, Section 62 
Bays: 

“Nothing contained in this Chapter and nothing done 
in accordance therewith shall be deemed to (a) pr. elude 
any person from bringing a 6uit in the civil Court for 
possession of, or for declaration of his right to, any 
immoveable property to which ho may deem himself 
entitled.” 

The learned District Judge points out that there 
is not an iota of evidence adduced by the appel¬ 
lants which shows that they are in any manner 
entitled to the property in question. Apart from 
the fact that there is no evidence led by the 
plaintiffs as to their right, title and interest, 
8. 62 does not control s. 164 of the Regulation 
which deals with certain specified subjects. 

[ 11 ] These sections of the Regulation to which 
we have referred have been considered by the 
learned District Judgo. Rules 16 and 18 were 
also argued before us. as indeed they were argued 
before the learned District Judge. The learned 
District Judge came to the conclusion that there 
has been no breach of r. 16 . He expressed the 
opinion that it was not necessary to be too defi¬ 
nite on this point, but the following facts stated 
by the learned Judge, namely, that the appel- 
ants belong to another village and that they 
had failed to prove previous possession, that they 
did not apply for any settlement, that ever since 
the trouble started between the parties, it was 
the defendants who were paying the land revenue 
justified the view he has taken that the action 
of the appellants was not boDa fide. The use of 
the word ordinarily’ in R. 16 of the Settlement 
Rules is also not of any assistance to the appel¬ 
lants. As the learned Judge points out, the use 
of the word ‘ordinary’ 

"giveB the Revenue Authorities the power to make 
departure in suitable cases and the present case is 
obviously one where a departure was justified.” 

[12) It is unnecessary for us to express our 
view on the interpretation of B. 18 (l), as we do 
not think it is necessary for the purpose of dis¬ 
posing of this appeal. 

[18] We agree with the learned District Judge 
that the cognizance and trial of the suit by a 
civil Court was barred by the provisions of 
S. 164 (l) (a) of the Regulation. 

[14] The result is that the appeal is dismissed 
with oosts. There will be two sets of costs—one 
payable to the Province of Assam, and the other 
to the remaining defendants. 

D,H ’ Appeal dismissed. 


A. LB. (87) 1980 Assam 79 [0. N. 27.] 

Thadani Ag. C. J. and Ram Labhata i 

Ambor Ali — Appellant v. Ntchar Ali 
Respondent. 

DnemtMr lfiSS*#' ft , l1A of 1B48 ' ***** °n ^ 
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(a) Civil P. C. (1908), O. 41, R. 31 _ Judgment 
should be self-contained — Material evidence not 
reproduced — Reasons for holding fact not proved 
or oral evidence not satisfactory not stated —Judg¬ 
ment does not comply with provisions of O. 41, 
R. 31. 

The judgment of an appellate Court must bo self- 
contained, so self-contained that finding? of fact can be 
sustained upon a bare perusal of it. It is not sufficient 
if it merely states that a particular fact bad not been 
proved nor is it sufficient if it merely slates that the 
oral evidence was not satisfactory on that point.- It 
should reproduce the material evidence nnd also state 
the reasons for bolding the fact as not proved and the 
oral evideoco unsatisfactory. [Para 7] 

Annotation : ( 44-Corn.) Civil 1 >. C., O. 41, It. 31. 

N • 7. 

(b) Civil P. C. (1908) O. 20, R. 4 (2)-Judgment 
merely stating conclusions-Material evidence on 
issue and reasons for acceptance or rejection not 
stated—Judgment is bad. 

It is not sufficient for the judgment of tLe trial Court 
merely to say that on a careful consideration of the 
evidence, the Couit has come tothis or th-.t conclusion. 
Thu material ev.denco on a particular Issue for and 
agaiDst the parties to the suit must be set out in the 
judgment, and rea30D3 s'ated for its acceptance or 
rejection. [Para 8] 

Annotation : (’44-Com.) Civil 1>. C., O. 20, R. 4. 

N. 9. 

S. K. Ghose —for Appellant. 

N. M. Dam — for Respondent. 

Thadani Ag. C. J. — This is a second appeal 
from the judgment and decree of tho learned 
Subordinate Judge, Cacbar, dated 28 th February 
1948, by which he affirmed the judgment and 
decree of the trial Court which had decreed the 
plaintiff's suit with costs. 

f 2 ] The plaintiff-respondent brought a suit 
to eject tbe defendant from the lands in suit 
which, according to him, were settled on tbe 
defendant some 12 or 13 years before tbo insti¬ 
tution of tho suit at an annual rent of Its. 20 . 
He alleged chat he required the land in suit for 
his own use and, after eerving a notice on the 
defendant to vacate the lands, he brought the 
present suit. 

[3] r J he defence to tbe suit was that no valid 
notice bad been served upon the defendant, and 
that tho defendant bad acquired occupancy 
rights over the property. 

[ 4 ] Upon tbe pleadings, the trial Court framed 
the following issues : 

1. Whether any valid notice of ejectment was served 
on the defendant ? 

2. Whether tbe defendant has acquired occupancy 
right) over the suit lands ? 

8 . To what relief, if any, is tbe plaintiff entitled ? 

As a result of its findings, the trial Court 
decreed tbe plaintiff’s suit. 

[6] Tbe lower appellate Court, by a very 
short judgment, dismissed tbe appeal. 

[6] We are constrained to observe that the 
judgment of the lower appellate Court is of no 
assistance to us in deciding the appeal. In dis- 
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posing of the appeal the learned Subordinate 
Judge has observed : 

"I have gone through the evidence and considered 
the argument advanced. The defendant-appellant wanted 
lo show-that he started occupation of the suit land 
since 1913 by taking the same on lease from one 
Mostan Mia. He relied on Ex. A. a certified copy of 
thekabuliyat. He, however, failed to prove the euit land 
and the land under Ex. A, to be same and identical 
plot. The oral evidence also not satisfactory on this 
point.” 

This is scarcely a compliance with the provisions 
of O. 41 , R. 31, Civil P. C. 

[ 7 ] The judgment of an appellate Court mu3t 
be self-contained, so self-contained that findings 
of fact can be sustained upon a bare perusal of 
lit. It was the manifest duty of the learned Sub- 
ordinate Judge to state his reason why he thou¬ 
ght the plaintiff had failed to prove that the land 
-in suit and the lands described in Ex. A, were 

identical. Nor was it sufficient for him to say 
that the oral evidence was not satisfactory on 
this point. He should have reproduced the mate¬ 
rial evidence and stated reasons for his conclu¬ 
sion that the oral evidence was not satisfactory. 

[8] In view of the unsatisfactory judgment of 
the lower appellate Court, we referred to the 
judgment of the trial Court and, to our surprise, 
we found it no more satisfactory than the judg¬ 
ment of the lower appellate Court. The trial 
Court ha3 observed : 

‘‘On a reference to the Ro-settlement map, Ex. B, 
and Cadastral map, Ex. B, and Cadastral map, Ex. C, 
one cannot be definite as to whether the land of Sch. 1 
of the plaint was oovered by Ex. A.” 

The trial Court ought to have stated reasons 
why it could not come to a definite conclusion 
as to whether the land described in Sob. 1 of the 
plaint was covered by Ex. A. The trial Court 
also stated: 

“He (defendant) has no doubt led some oral evidence 
to show that he has acquired occupancy rights over 
the suit lands. The plaintiff has also led some counter 
evidenoe. On a careful consideration of the evidence on 
record and oiroumstances of the case. I am constrained 
to hold that the defendant has failed to show by any 
reliable and independent evidence that he has aoquired 
ocoupancy rights over the suit lands.” _ 

We wish to point out to the Munsiff, just as we 
have pointed it out to the Subordinate Judge, 
that it is not sufficient merely to say that on a 
careful consideration of the evidence, the Court 
has oome to this or that conclusion. The mate- 
rial evidence on a particular issue for and against 
the parties to the suit must be set out in the 
judgment, and reasons stated for its acceptance 
or rejection. 

[ 9 ] As we are unable to say upon the judg¬ 
ments of the Courts below whether their findings 
of fact have been correotly arrived at, we set 
aside the judgment of the lower appellate Court 
and remand the appeal to the lower appellate 
Court, with direction to the learned Judge to 


re-write his judgment in the light of the obser¬ 
vations we have made, after giving notice to the 
parties or their advocates to argue afresh the 
appeal before him, on the evidence already on 
the record, and to dispose of the appeal accord¬ 
ing to law. 

[ 10 ] We understand that the learned Subor- 
dinate Judge, Mr. Barkataki, who heard the 
appeal, has been transferred to Jorhat. We order 
the appeal from which this second appeal has 
been preferred, to be transferred to the file of Mr. 
Barkataki, for disposal, as directed by us, and 
according to law. 

[11] Costs of the remand will be costs in the 
cause. 

Ram Labhaya J.—I agree. 

M vo Case remanded. 


A. I. R. (37) 1930 Assam 80 [C. N. 28.] 

Thadani Ag. 0 . J. 

Abdul Latif—Appellant v. Abdul Samad— 

Respondent. 

First Appeal No. 23 of 1949, Decided on 28th Novem¬ 
ber 1949. 

Civil P. C. (1908), S. 98 (2) and (3)_Appealheard 
by Bench of two Judges of Assam High Court — 
Difference of opinion — Decree of lower Court is to 
be confirmed -Provisos to sub-s. (2) and sub-s. (3) 
do not apply. 

Clause 36, Letters Patent (Calcutta), whloh >8 made 
applicable by the Assam High Court Order, 1948, to 
proceedings before the Assam High Court is inoperative 
by reason of the Court having only two Jud 8 e9 - [para 

For the same reason provisos to sub-s. (2) of S. 98 and 
sub-s. (3) of that seotion also are not applioable^^ 3 j 

Therefore, where there is a difference of opinion be¬ 
tween the two Judges of the Assam High Court who 
constitute the Bench which hears the appeal under 
8 96 Civil P. O., the decree of lower Court must be 
confirmed : Case law referred. [Para 7] 

Annotation : (’44-Com.) Civil P. C., S. 98, N. 9. 

S. K. Chose and B. C. Barua — for Appellant. 

F. A. Ahmed, U. Qoswami and P. N. Roy — 

for Respondent, 

Judgment_A difference having arisen be- 

tween my learned brother and myself in the 
matter of the decision of this appeal, my learn- 
ed brother taking the view that the appeal 
should be allowed and decreed in part in favour 
of the plaintiff-appellant in the sum of R8. 1600, 
and I taking the view that the appeal should be 
dismissed, a question arises to the manner in as 
which the appeal should be disposed of. 

[ 2 ] Section 98, Civil P C., is in these terms: 

“98. Decielon where appeal heard by two or more 
Judges : 

(1) Where an appeal is heard by a Bench of two or 
more Judges, the appeal shall be deoided in accordance 
with the opinion of such Judges or of the majority (if 
any) of such Judges ; 
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(2) Where there ia no such majority which ooncur 3 
in a judgment varying or reversing the decree appealed 
from, ouch decree shall be confirmed ; 

Provided that where the Benoh hearing the appeal is 
composed of two Judges belonging to a Court consisting 
or more than two Judges, and the Judges composing the 
Eenoh differ in opinion on a point of law, they may 
state the point of law upon whioh they diSer and tho 
appeal shall then be heard upon that point only by one 
or more of the other Judges, and such point shall be 
decided according to the opinion of the majority (if any) 
of the Judges who have heard the appeal, including those 
who first heard it ; and 

(3) Nothing in this section shall be deemed to alter 
cr otherwise affect any provision of the Letters Patent of 
any High Court.” 

[3] Under sub-s. ( 2 ) of 8.98, Civil P. C., 
‘where there i8 no such majority which concurs in 
a judgment, varying or reversing the decree ap¬ 
pealed from, such decree shall be confirmed.’ 
iThe proviso to sub-s. ( 2 ) of 8. 98, Civil P. 0., 
[has no application for the simple reason that the 
(High Court of Assam does not consist of more 
than two Judges. 

[4] As regards sub*s. (3) of 3. 98, Civil P. C., 
which apparently contemplates a Letters Patent 
appeal, it was added to 8. 98 by the repealing 
and amending Act xvm [18] of 1928. In the 
words of the learned Commentator D. F. Mulla, 
it does no more than give effect to the decisions 
before that Act, namely, that where an appeal 
is heard by a Bench of two Judges of a High 
Court and the Judges differ then, if the appeal is a 
Letters Patent appeal, the procedure is governed 
by cl. 38, Letters Patent, (vide Bhai Das Shiv 
Das v. Bai Oulab, 48 I. a. 181 : (a. I. R. (8) 
1921 P. 0 . 6) ; Roop Lai v. Lashmi Doss, 29 
Mad. 1 ; Roy Nandipat Mahata v. Alexander 
Shaw, 13 w. R. 209 : (4 Peng. l. r. 181 ); Suraj. 
vial B. Mehta v. B. G. Horniman, 20 Bom. 
L. R. 185 : (A. I. R. ( 4 ) 1917 Born. 62 (S.B.)) ; 
Lachman Singh v. Ram Lagan Singh, 26 all. 
10 : (1903 a. w. N. 162); Justin Hull v. Arthur 
Francis Ramil, 24 o. w. n. 352 : (a. i. r. ( 7 ) 
1920 Cal. 1009) ), but if the appeal is one under 
the Code of Civil Procedure, the procedure is 
governed by s. 98, Civil P. C., (vide Bhuta 
Jayatsingh v. Lakadu)Dhansingh, 43 Bom. 433 : 
(A.I.r. (6) 1919 Bom. 1 (P.B )); Tin Tin Nyo v. 
Mg. Ba Sainq, l Rang. 684: (a.i.r. ( 11 ) 1924 Rang. 
148) ; Prafulla Kamini Roy v. Bhahani Nath, 

Oal. 1018 : (A. I. R. (13) 1926 Cal. 121 ) and 

Punjab Akhbarat & Press Co. Ltd. v. C. M. 

G. Ogilvie, 7 Lah. 179 : (a. 1 . R. (13) 1926 Lab. 
65). 
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has held that in the case of an equal division of 
opinion between the Judges of tho High Court, 
in an appeal preferred to it under the Code of 
Civil Procedure, the procedure to be adopted by the 
High Court is governed by cl. 36 of the Charter, 

• ■ — il P. C. Even so, the posi¬ 

tion, so far as this Court is concerned, apart 
from the fact that it is not a chartered High 
Court, would seem to be governed by S. 9S. Civil 
P. C., as this Court consists of two Judges only. 
Clause 36 of Letters Patent cf the Calcutta High 
Court, which has been made applicable, with 
necessary modifications, by the Assam High 
Court Order, 1948, presupposes that the High 
Court^consists of more than two Judges, for, it 
says the caso shall then be heard upon that 
point by one or more of the other Judges.” I do 
not think cl. 36 means that where there are only 
two Judges and a difference of opinion arises 
between them, a reference will nevertheless be 
made to a third Judge to be appointed. Undoub. 
tedly, if the Assam High Court consisted of 
more than two Judges, a reference would have 
to be made to a third Judge, and no difficulty 
would have arisen even if the decision of the 
Madras High Court, to which reference has been 
made, were followed. 

[6] In this connection, it is significant to ob¬ 
serve that S. 9, Assam High Court Order, 1948 , 
which empowers the High Court of Assam to 
apply the law in force immediately before the 
prescribed day (5th April 194S) relating to the 
powers of the Chief Justice, single Judges and 
Division Courts of the nigh Court in Calcutta 
and with respect to all matters ancillary to the 
exercise of those powors, says that it will apply 
with the necessary modifications. Inmyopinion. 
the necessary modification in tho application of 
cl. 36 of Letters Patent of the Calcutta High 
Court would mean that eo long as this Court 
consists of two Judges only, cl. 36 of Letters 
Patent of tho Calcutta High Court is, for all 
practical purposes, inoperative. 

[7] In this view, the order which automati- 
cally follows as a result of difference of opinion 
between my learned brother and myself is that 
the decree of the trial Court from which the ap. 
peal has been preferred, ia confirmed. 

M - K * Decree confirmed. 


[6] The Assam High Court is not a char- 
tered High Court. The appeal before us is not 
a Letters Patent appeal, but one under 8. 96 , 
P* 0. It is true that a Full Bench of the 
Madras High Court in the oase reported in 
Dhana Raju v. Balkishen Das Moti Lai Doga, 
M Mad. 663: (A. I. R. (16) 1929 Mad. 641 (P.B.)), 
1960 Asaam/ll & 12 
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Thadani Ag. C. J. and Ram Labhaya J. 

Onkarmal Agarwalla — Complainant v. 
Tulsinath Gogoi — Accused. 

Criminal Ref. No. 11 of 1949, Decided on 15lh 
November 1949, made by learned Sessions Judge, 
Upper Assam Dista. in Case No. 1512-C of 1947. 

t 
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Criminal P. C. (1898), Ss. 258 (1) and 367 (1) — 
Case adjourned for defence evidence after framing 
of charge — Absence of complainant —- Order of 
acquittal without finding accused not guilty is bad. 

In a trial under S 420, Penal Code, the Magistrate 
after framing a charge adjourned the case for defence 
evidence. As the complainant was absent on the ad¬ 
journed date the Magistrate passed the following order : 
“Complainant absent. No Eteps taken. Aocused ac¬ 
quitted.” 

Held, that as the Magistrate had not found the 
accused Dot guilty the order of acquittal contravened 
the provisions of S. 258(1) The order also contravened 
the provisions of S. 367 as neither the points for de¬ 
termination nor the reasons for the decieion were given 
in the judgment and therefore it must be set aside. 

[Para 6] 

Annotation: (’49-Com.) Criminal P. C., S. 258 N. 3, 

Pt. 2; S. 367, N. 5 and 7. 

P. K. Qosicaini — for Accused. 

Order.— Tbi3 is a reference made by the 
learnt d Sessions Judge, Upper Assam Districts, 
ropoiting to this Court case No. 1512-C of 1947- 
Onlcarmal Agnrwalla v. Tulsi Nath Gogoi — 
under 3. 417, Penal Code, disposed of by Mr. T. 
Ahmed, Magietiate, 1st Claes, Dibrugarh. 

[2] In November 1947, the complainant, 
ODkarmal Agarwalla, delivered a quantity of 
rice to Tulsi Nath Gogoi, with instructions to 
deliver the same to the Manager of the Singli- 
jan T. E. and to obtain a cheque from bim for 
tbe price. The accused Tulsinath Gogoi obtain¬ 
ed a cheque from the Manager of the Singlijan 
T. E., hut did not give it to the complainant. 
The complainant, thinking that the Manager 
had not given tbe accused Tulsinath a cheque, 
asked the accused to go with him to the Manager 
of the Smglijan T. E. on the way, the accused, 
on the pretext of answering a call of nature, 
parted company with the complainant and never 
returned. Tbe complainant made inquiries from 
the office of tbe Tea Estate and was informed 
that a cheque was given to the accused the pre¬ 
vious evening. Tbe cheque was for a sum of 
Rs. 2800-5-0. 

[9J On tbe following day, i. e. 19th Novem¬ 
ber 1947, the complainant filed a complaint 
before the District Magistrate of Lakhimpur 
who transferred it to Mr. A. Ahmed, E. A. C., 
for disposal. Mr. A. Ahmed examined the com¬ 
plainant on oath on 19th November 1947 and 
issued process against the accused under 8. 420, 
Penal Code. Tbe accused appeared in Court on 
19th December 1947. Mr. A. Ahmed, however, 
was transferred and the case came to the file of 
another Magistrate of the 1 st Class, one Mr. T. 
Ahmed, also stationed at Dibrugarh. 

[ 4 ] On 20 th April 1948, Mr. T. Ahmed exa¬ 
mined 6 witnesses, including the complainant, 
and framed a charge against the accused under 
S. 420, Penal Code. For some reason or other, 
tb* case co?->d not be heard until 28th Janu- 


A. I.B. 

ary 1949 , on which date the prosecution wit¬ 
nesses were further cross-examined by the 
defence, and the case for the prosecution came 
to a close. The case was adjourned to 1st March 
1949, for defence. On 1 st March 1949, the com- 
plainant appears to have been absent, and the 
case was adjourned to 7th March 1949. On 7th 
March 1949, the complainant was again absent, 
and the learned Magistrate, Mr T. Ahmed, 
passed the following order: “Complainant absent. 
No steps taken. Accused acquitted.” It is against 
this order that the learned Sessions Judge baa 
made this reference. 

[ 5 ] The learned Sessions Judge points out 
that the order passed by the learned Magistrate 
contravenes the provisions of S. 258 (1), Crimi¬ 
nal P. C., which says: 

“If in any case under this olmpter in whioh a charge 
ha? been framed, the Magistrate finds the accused not 
guilty be ehall record An erder of acquittal. 

The learned Sessions Judge rightly points out 
that the learned Magistrate has not found the 
accused not guilty, and that he could not, there¬ 
fore, pass an order of acquittal. The learned 
Sessions Judge also points out that Mr. T. Ahmed 
has contravened the provisions of S. 867 (l), 
Criminal P. C. No points for determination 
have been set out in the judgment of acquittal, 
no reasons have been given for the decision. 

[6] We agree with the learned Sessions Judge, 
for reasons stated by him, that the order of 
acquittal passed by the learned Magistrate in 
this case is ono which must be set aside. We 
accordingly set aside the order of the learned 
Magistrate, dated 7th March 1949, and remand 
the case for disposal according to law, from the 
stage at which he passed the erroneous order on 
7th March 1949. 

[ 7 ] The trying Magistrate is directed to call 
upon the accused to adduce evidence in his de¬ 
fence, if he so wishes, hear argument if any and 
thereafter to pass judgment in accordance with 

law. 

k.s. Reference accepted. 
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Ram Labhaya J. 

Belumani Nath and another — Petitioners 
v. Ramesh Chandra Nath — Opposite Party. 

Criminal Revn. No. 46 of 1949, D/- 22-12-1949. 

Penal Code (1860), Ss. 339 and 341 — Accused 
obstructing private right of way alleged by com¬ 
plainant over land of accused — Accused denying 
existence of right of way — Trial and conviction 
under S. 341 — Revision — Accused can plead that 
evidence adduced did not exclude existence of 
bona fide belief in mind of accused that he had 
right to obstruct — Act is not offence in view of 
exception to S. 339— Proper remedy of complainant 
lies in civil Court. 
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*98® G. G. in Council v. 

The acoueed was tried under S. 341, Peual Code 
for obstructing a private right of way which the com¬ 
plainant olaimed over the land of tho accused. The 
accused denied any euob right in the complainant. The 
trial Court found In favour of tho complainaut ami 
therefore convicted the accused under S. 341 : 

Btld. that the failure on the part of tho accused to 
plead at the trial that his aot fell within the exception 
to S. 399 could not deprive him of the right to show 
that the evidence in the case did not exclude the exis¬ 
tence of a bona fide belief in his mind that he had a 
right to close the pathway. The act of the accused did 

n0t ij a ? IOunfc t0 any offence - Moreover as the dispute 
oonld be more appropriately tried in a civil Court in- 
stead of in a summary trial on criminal side, the con- 
viction could not be maintained. [Para 5] 

Annotation: (’46-Man.) Penal Code S. 339 N. 1. 

J.O. Sen —for Petitioners. 

N, M , Dam —for Opposite Party. 

Order. — The petitioners in this case were 
convicted under 8. 341, Penal Code and sentenced 
to pay a fine of Ks. 20 each, and in default to 
undergo simple imprisonment for one week. The 
order of conviction was upheld in appeal. 

[ 2 ] The prosecution case was that the jangal 
(path ail) in front of complainant’s bari reached 
up to and joined the village path to the east of 
his bari and that this pathway had been in 
existence since the time of the complainant’s 
grandfather. A part of the pathway, about 24 
oubita in length, was on the land of the accused. 
They included the pathway in their field and 
grew paddy on it. Plaintiff wa9 thus prevented 
from using the pathway. This act of the accused 
according to the complainant amounted to an 
offence under 8. 341. 
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[5] It appears that the complainaut claims a 
private right of way. The dispute evidently can 
bo more appropriately decided by the civil 
Court. The likelihood or at least the possibility 
of a bona tide belief in tho mind of the accused 
that they had the right to stop the pathway as it 
was passing on their land cannot be entirely 
excluded. Section 339, Ponal Code, which defines 
wrongful restraint provides an exception to the 
principle embodied in the section. The exception 
is to the effect that the obstruction of private 
way over land or water which person in good 
faith believes himself to have a lawful right 
to obstruct, is not an offence within the meaning 
of this section. This exception has not been con¬ 
sidered by the Courts below, probably, for the 
reason that the defence that accused bona fide 
believed that they had right to close the pathway, 
was not pressed at the earliest possible opportu-’ 
nity. This failure on the part of the accused, 
however, should not deprive them of the right 
to show that the evidence in the case does not 
exclude the existence of a belief in their mind 
which takes away their act from tbo definition 
of the offence. Moreover, the question in con¬ 
troversy could not be decided properly in a 
summary trial on the criminal side. 

[6] In this view of the matter, the convictions 
cannot be maintained. The petition is allowed. 
The convictions of the petitioners are set aside. 
The fines, if paid, shall be refunded. 

Conviction set aside. 


[3] The defence was that the complainant 
had no right of way over the land of the accused. 
Five witnesses were examined on behalf of the 
complainant. The trial was summary. The 
learned Magistrate states that these witnesses sup¬ 
port the prosecution. They deposed that tho 
pathway had been in existence for a long time. 
One witness was examined for the defence who 
stated that the complainant was usiDg another 
pathway of the accused. The learned Magistrate 
visited the site of the alleged pathway. He felt 
satisfied that the complainant’s pathway extend- 
ed up to the village path and that about 3 nols 
of it lay on the accused’s land. As a result of the 

* *i nBpe ° ti0n or rather its aid. be held 
toat the prosecution witnesees had given proper 
description of the path and its locality. They 

also BMmed to him disinterested. He, therefore, 
found the accused guilty. 

t4] *? h A, lear . n6d COaDB « 1 for the petitioners 
urges that the dispute was of a civil nature and 

in any case the accused bona fide believed that 
they had the right to include the site of the 
pathway in their own land they being the owners 
oi the land admittedly. 


A. I. R. (37) 1950 Assam 83 [C. N. 31.] 
Thadani Ag. 0. J. and Ram Labhaya J. 

Governor-General in Council — Defendant 
—Appellant v. Jesraj Tilakchand Labhchand 
and others—Plaintiffs — Respondents. 

First Appeal No. 31 of 1947, D/- 24-8-1949. 

(a) Limitation Act (1908), S 12 (2) — Time 
between date of pronouncing judgment and date or 
signing decree cannot be excluded. 

Under S. 12 the time taken from tbe date of the 
pronouncement of the judgment to tho date of the 
signing of the decree cannot be properly excluded as 
time requisite for obtaining a copy of the decree : 
A I. R. (15) 1928 Cal. 103; 13 Cal 104 (F. B ); A.I.R. 
(14) 1927 Cal. 65; A. I. R (33) 19i6 Cal 10 and 
A I.R. (24) 1937 Cal. 732, Dissent. ; 12 All. 161 (F. B.), 
Rel. on. [ Para 6 ] 

Annotation : (’42-Oom.) Limitation Aot, 8. 12, N. 25, 

Pt. 1. 

(b) Limitation Act (1908), S. 5, Explanation — 
Appeal, originally filed in Calcutta High Court, 
transferred to Assam High Court—Appellant being 
misled by practice of Calcutta High Court not 
filing appeal in time - Held there was sufficient 
cause for not filing appeal within time — Formal 
application held was not necessary. 

Where an appeal originally tiled in tho ETgh Court 
of Caloutta was, on the Ortabllshment of the Assam 
High Court, transferred to that High Court and the 
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appellant was misled in not preferring the appeal 
within the period allowed by law by the practioe of 
the Caloutta High Court in computing the period of 
limitation prescribed for appeals : 

Held, that the appellant must be regarded as having 
shown sufficient cause for not preferring the appeal 
within the period allowed by law and no formal appli¬ 
cation under 8. 5 was, in view of the practice of the 
•Calcutta High Court in which the appeal was originally 
•Sled, necessary. [Para 7J 

Annotation : (’42-Cora.) Limitation Act, S. 5, N. 22 
and 43. 

D. N. Medhi — for Appellant. 

M. N. Roy and J. C. Sen —- for Respondents. 

Judgment _In thi3 appeal, a preliminary 

objection has been taken, namely, that the appeal 
13 time-barred. Tbe judgment in the first appeal 
was pronounced on 29th Maroh 1946, and the 
appeal was preferred in the Calcutta High Court 
on 3rd August 1946. The decree was signed on 
■29th April 1946. The application for copies of the 
' judgment and decree was made on 25th April 
1946 , and the copies were delivered to the appel¬ 
lant on 16th May 1946. On the establishment of 
the Assam High Court in April 1948 this appeal 
was transferred to this Court. 

[ 2 ] Under Art. 156, Limitation Act, the appeal 
should have been preferred within 90 days of 
29th March 1946, a period which expired on 28th 
June 1946. If the time taken from the date of 
the application for copies of the judgment and 
decree, namely, 25th April 1946, to the delivery 
of the copies on 16th May 1946; is added to 28th 
June 1946, in accordance with S. 12, Limitation 
Act, the appeal should have been filed on 17fch 
July; the appeal having been filed on 3rd August 
.1946, it w-as prima facie time-barred. 

[3] Mr. Medhi for the appellant has contend- 
rad that the appellant is entitled not only to the 
period, at any rate 10 days of it, which elapsed 
between the date of the application for copies and 
their delivery, but also to the period from 29th 
March 1946 to 29th April 1946, during which 
time the decree was not signed by the first ap¬ 
pellate Court; 90 days from 29th April 1946, 
would expire on 29th July 1946, and if the 10 
days which he claims from 25th April 1946 to 
16th May 1946, are added to the 90 days, the ap- 
peal would have been within time even if it had 
been filed on 8th August 1946; it was in fact 
filed on 3rd August 1946. 

[4] In support of his contention, Mr. Medhi 
has relied upon certain decisions of the Calcutta 
High Court reported in Mahoruddi Sheikh v. 
So,fed Ali Khalifa, A. I. R. (15) 1928 cal. 103 : 
(105 I. 0 . 179) ; Bani Madhub v. Matungini 
Dassi, 13 oal. 104 (P. B.) ; Ashutosh Roy v. 
Monomohan Roy, A. I. R, (14) 1927 Cal. 65 : (97 
I. o. 539); Dwarka Das Kedar Bux v. Gajanan 
Jagannath, A. i. r. (33) 1946 cal. 10 : (2221, o. 
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475) and Sudhansu Bhusan v. Majho Bibi, 42 
c. w. N. 72 : (A. I. R. (24) 1937 Oal. 732), in 
whioh the Calcutta High Court has consistently 
taken the view that the time whioh elapses bet¬ 
ween the pronouncement of the judgment and 
the signing of the decree can be properly ex¬ 
cluded under the provisions of 8. 12, Limitation 
Act as time requisite for obtaining a copy of the 
decree. This aspect of the case has been noticed 
in Chitaley’s Limitation Act, Edn. 2 ,1942, vol. 3, 
at p. 2509 , where the decisions of the various 
High Courts in India have been referred to. 
This Court had occasion to consider this question 
in Katimal Brahma v. Mohan Nath Ndhata, 
A. I. R. (36) 1949 Assam 23, we took the view 
that the starting point for the purpose of the 
Limitation Act under Art. 152, is the date of the 
pronouncement of the judgment, and not the 
date of the signing of the deoree. Mr. Medhi has 
not disputed the correctness of that view, but 
his contention is that the Calcutta High Court 
has consistently taken the view that under S, 12 , 
Limitation Act, the time whioh elapses between 
the date of the pronouncement, of a judgment 
and the date of the signing of the decree, is to 
be excluded as time requisite for obtaining a 
copy of the decree. 

[ 5 ] With all respect to the decisions of the 
Calcutta High Court, to whioh we have referred, 
we are unable to persuade ourselves to agree 
with the view that under 8.12, Limitation Act, 
the time taken from the date of the pronounce¬ 
ment of the judgment to the date of the signing 
of the decree, can be properly excluded as time 
requisite for obtaining a copy of the deoree. The 
earliest Full Bench decision of the Calcutta 
High Court reported in Beni Madhub v. Matun¬ 
gini Dassi, 13 oal. 104, whioh apparently has 
been interpreted as authority for the proposition 
that the time whioh is taken from the date of 
the pronouncement of a judgment till the sign¬ 
ing of the deoree can be exoluded as time re- 
quisite for obtaining a copy of the deoree under 
s. 12 , Limitation Act, was dissented from by a 
Full Bench decision of the Allahabad High Court 
reported in Bechi v- Ahsan Ullah Khan, 12 
all. 461: (1890 A.W.N. 149 (p. B.)). The Allaha- 
bad High Court did not aocept the view that 
under 8. 12 , Limitation Aot, the time whioh 
elapses between the date of the pronouncement 
of tbe judgment and the date of the signing of 
the deoree, can be properly exoluded as time re¬ 
quisite for obtaining a copy of the deoree. At 
p. 469, Mahmood J., delivering the judgment of 

the Full Bench, observed : 

“ ‘Now, in the first place, I entertain no doubt that it 
is necessary and indispensable for a litigant who 
intends to appeal from a deoree which is the result of 
a judgment against him, and whioh decree moat, 
under the law, bear date the day on which the judg* 
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ment was pronounoed to apply for a copy of the decree 
and, if neoessary, of the judgment also, before the lapse 
of the period of limitation for the appeal which he 
intends to file, whatever that period may be. This view 
is amply supported by the ruling of Garth C. J., 
m Ramey v. Broughton , 10 Cal. 652.’ In the case before 
Garth C. J., the decree had remained unsigned for 
more than the period of limitation, and the appellant 
subsequently applied for and obtained a copy of the 
deoree. It was oontended before the learned Chief 
Justice on behalf of the appellant ‘that where the 
deoree was not drawn up and signed until after 20 days 
had expired from the delivery of the judgment, the 20 
days ought to count from the time when the decree was 
made. 1 In dealing with this contention, Garth C. J., 
said ‘But this is direotly contrary to the express 
language of the law. By Art. 151 of the schedule to 
the Limitation Act, the 20 days are to be reckoned 
from the date of the decree ; and by S. 205, Civil P. C., 
the decree is to bear date the day on which the judg¬ 
ment is pronounced, bo that the appeal must clearly be 
filed within 20 days from the day on which the judg¬ 
ment is pronounced. 1 Garth C. J., has also observed 
‘If the appellant had applied for a copy while the 20 
days were running, he would not be barred.* ” 

[6] In the case before us, the application for 
copies was made during the time when the period 
of limitation was running, and under 8. 12 , the 
time whioh the appellant was entitled to exclude 
was the time which elapsed between the date of 
the application for copies of the Judgment and 
decree and their delivery, namely, from 25th 
April 1916 to 16th May 1916, and if this time 
is added to 28th June 1916, the appeal should 
have been filed on 17th July 1946. 

[7] But we think, having regard to the expla- 
nation to s. 5, Limitation Act, which says : 

“The fact that the appellant or applicant was misled 
by any order, praotice or judgment of the High Court 
in ascertaining or computing the prescribed period of 
limitation, may be sufficient cause within the meaning 
of this section.” 

The appellant must be regarded as having shown 
sufficient cause for not preferring the appeal 
within the period allowed by law. It is true the 
appellant haB not filed a formal application 
under s. 5, Limitation Act, but we do not think 
that a formal application is neoessary, in view 
of the praotioe of the Calcutta High Court in 
oomputing the period of limitation prescribed 
for appeals, in the manner indicated in a long 
line of decisions which lay down that the time 
taken between the date on which the judgment 
is prononneed and the date on which the decree 
is signed is to be exoluded under B. 12 , Limita- 
tion Aot as time requisite for obtaining a copy 
of the deoree. As this appeal was originally filed 
in the Calcutta High Court, the appellant was 
undoubtedly misled by the judgments and pra¬ 
otice of that Court into believing that appeals 
* n such circumstances as the present are 
within time. No formal application under a. 5 , 
Limitation Act, is, therefore, necessary. 

_[8l We accordingly decide the preliminary 
objection against the respondents and order that 
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this appeal will be heard. The appeal will be set 
down for bearing in due course. 

V.R.B. Objection disallowed. 


A. I. R. (37) 1950 Assam 85 [ G . N. 32.j 
Thadani Ag. C, J. and Ram Labhaya J. 

Monje Mechik and another — Petitioners v. 
Mechok Mechik and another—Opposite Party - 

Civil Revn. No. 17 (H) of 1949, D/- 28 11-1949, tc> 
revise order of Deputy Commissioner, Garo Hills, D/■♦ 
25-11-1948. 

Administration oi Justice and Police inGaro Hills-, 
District Rules, R. 31—Provisions are mandatory. 

The non-observance of R. 31 goes to the root of the' 
jurisdiction of the Deputy Commissioner in the trial oi: 
the petition brought by an indigenous inhabitant and 
her husband for being appointed as Noktnas. Deputy 
Commissioner is bound, under the terms of R. 31, to 
induce the parties to submit their case to a panchayet 
and, if they agree to do so, to follow the procedure 
laid down in the Rule. (Where he made no attempt to 
induce the parties to submit their case to a punchayet 
and passed an order after himself taking evidence, bid 
order was set aside, and he was directed to proceed in 
accordance with R. 31.) [Para 6] 

P. K. Laliiri — for Petitioners. 

J. C. Sen — for Opposite Party. 

Order. — This is an application under R. 35, 
of the Rules framed for the Administration of 
Justice and Police in the Garo Hills Distriot, 
seeking to revise an order passed by the learned 
Deputy Commissioner, Garo Hill3, on 25tb 
November 1948, by which he set aside his previ- 
ous order by which he had appointed one Monje 
Mechik and Withson Sengma as Nokmas and in 
their place appointed one Mechok Mechik and 
her husband, Objang Sangma, as the Nokmas. 

[ 2 ] The original Nokmas were one Wallam 
Sangma of Kambakpara Akhing and bis wife, 
Mongmong Mechik. After their death, their 
daughter, Monje Mechik and her husband, With, 
son Sangma, instituted proceedings before tfae> 
Deputy Commissioner, Garo Hills, for their ap¬ 
pointment as Nokmas in succession to Wallam 
Sangma. In her petition, Monje Mechik alleged 
that she was the only daughter of Wallam. 
Sangma and his lawfully wedded wife, Mong¬ 
mong Mechik. The learned Deputy Commissioner 
sent Monje Mechik’s petition for enquiry and 
report to the Mauzadar who however could not 
personally enquire into the matter and deputed 
the Garo Mondol of Garo Mouzas for enquiry and 
report. In due course, the Mondol submitted a 
report recommending Monje Mechik and her 
husband’s appointment as Nokmas. 

[3] The learned Deputy Commissioner, on 
reoeipt of the report of the Mondol, held an 
enquiry and declared MoDje Mechik and her 
husband, Withson Sangma, as Nokmas and 
ordered their names to be entered in the Genoa, 
logical Table. 
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[ 4 ] Some 14 days later, on 27th September 
1948, Mechok Mechik and her husband, Okjang 
Sangma, filed a petition objecting to the ap¬ 
pointment of Mooje Mechik and her husband, 
Withson Sangma, as the Nokmas, and made a 
counter claim for their appointment as Nokmas 
and prayed that the previous order of the Deputy 
Commissioner be Bet aside on the ground that 
Mechok Mechik was the real daughter of the 
deceased Wallam Sangma and his wife, Mong- 
mong Mechik, and that Monje Mechik was, in 
faot, a daughter of Wallam Sangma by a 
woman called Satme Mechik who was not a 
legitimate wife of Wallam Sangma. The learned 
Deputy Commissioner proceeded to adjudicate 
the claim made by Mechok Meobik and her hus- 
band, Okjang Sangma, and after hearing the 
evidence adduced by both parties, set aside his 
previous order, dated 3th September 1948, and 
ordered the substitution of Mechok Mechik and 
her husband, Okjang Sangma, as the Nokmas 
for Monje Mechik and her husband, Withson 
Sangma. It is against this order that the present 
petition has been filed. 

[6] One of the grounds taken by the peti¬ 
tioners’ advocate is that the learned Deputy 
Commissioner has not given effect to the manda¬ 
tory provisions of R. 31 of the Rules framed for 
the Administration of Justice and Police in the 

Garo Hills District. Rule 31 is in these terms : 

“Tho Deputy Commissioner and his Assistants shall in 
all cases in which the parties aro indigenous inhabitants 
of the district, and in any other cases, may endeavour 
to induce them to submit their case to a panchayet. If 
they agree to this, each party shall name an equal 
number of arbitrators, and shall choose, or leave the 
arbitrators to choose, an Umpire. The name and resi¬ 
dence of Arbitrators and Umpire and the matter in 
dispute must be recorded before the proceedings com¬ 
mence, and the Court 1 will direot the laskar or other 
recognised authority to assemble p inohayet and wit¬ 
nesses within eight days. When the case has been deoi- 
ded, the Umpire shall appear with the parties before the 
Court, which shall proceed to record the decision and 
enforce it as its own. From such decision, there shall 
be no appeal.” 

[6] We think the non observance of R. 31 
goes to the root of the jurisdiction of the Deputy 
Commissioner in the trial of the petition brought 
by Mechok Mechik and her husband, Okjang 
Sangma. The learned Deputy Commissioner 
was bound under the terms of R. 31, to induce 
the parties to submit their case to a panchayet 
and, if they agreed to do so, to follow the proce¬ 
dure laid down in R. 31. But it appears the 
learned Deputy Commissioner made no attempt 
to induce the parties to submit their case to a 
panchayet. 

[7] We, therefore, set aside the order of the 
learned Deputy Commissioner, dated 25th Nov¬ 
ember 1948, and remand the case to the learned 
Deputy Commissioner to dispose of the petition 


after complying with the provisions of R 81 of 
the rules framed for the Administration of Justioe 
and Police in the Garo Hills District. In oase 
the parties do not agree, the learned Deputy 
Commissioner i3 directed to record evidence 
afresh and dispose of the case according to law. 
r.G.d. Order set aside. 


A. I. R. (37) 1950 Assam 86 [G. N. 33.] 

Thadani Ag. C. J. and 
Ram Labhaya J. 

Khagendra Narayan Deb — Petitioner v. 

Ranee Purmma Debt — Opposite Party. 

Criminal Revn. No. 29 of 1949, D/-15-11-1949, from 
order of Sessions Judge of L. A. D., D /- 18-5-1949. 

Criminal P. C. (1898), Ss. 523, 517 — Theft of 
property reported — Property found in possession 
of accused — Police instituting proceedings under 
S. 147, Penal Code-Case transferred by S D. O to 
2nd E.A C.— Police requesting S. D O during pen¬ 
dency of proceeding be'ore 2nd E. A. C., to confirm 
custody ot property with complainant to whom police 
had delivered it — S. D O. accordingly ordering 
confirmation—Order held one under S. 523 and not 
under S. 517—No appeal held lay to Sessions Judge 
—Sessions Judge held could only make reference 
under S. 438 — Order of S. D. O. parsed on re¬ 
commendation of police held not proper — Order 
should be a judicial order. [Paras 3, 4 and 5J 

Annotation : (’46 Com.) Cri. P. C., S. 517 N. 6, 
S. 623 N. 4 and 12. 

K. R Barooah — for Petitioner. 

J. C. Sen — for Opposite Party. 

Order.—This is an application under B. 439, 
Criminal P. C. seeking to set aside the order of 
the learned Sessions Judge, L. A. D., dated 16 th 
May 1949, by which he set aside the order of the 
S. D. 0., Mangaldai, dated 12 th May 1948, by 
which the S. D. 0. had ordered an elephant, a 
guddi (trappings) and a ohain to be returned to 
the petitioner. 

[ 2 ] It appears that the petitioner had lodged 
a first information report on 25th January 1948 
alleging that his elephant had been stolen by 
the aocused-respondent. Three days later, on 28th 
January 194S, the elephant was seized by the 
police from the possession of the respondent. 
The police, however, did not send up a case 
against the respondent for theft, but instituted 
proceedings under S. 147, Penal Code. On 26 th 
April 1948, the S. D. 0. transferred the oase 
under a. 147, Penal Code, to the 2nd E. A. C. for 
disposal. While this case was pending before the 
2nd E. A. C., the polioe requested the S. D. 0. 
to make an order confirming the custody of the 
property iu the possession of the petitioner to 
whom the police had handed over the property 
during the course of the investigation. The 
S. D. 0. endorsed the report of the police by 
writing upon it the word “Yes.” Against this 
order, the respondent appealed to the Sessions 
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Court, and the learned Sessions Judge set aside 
the order of the S. D. 0 and awarded the oua- 
tody of the property to the respondent. It is 
against this order that the petitionor has corns 
in revision. 

[8] It was contended by Mr. Barua on behalf 
of the petitioner that the order passed by the 
S. D. 0. on 12 th May 19-18, confirming the cu 3 - 
tody of the petitioner, was not subject to appeal, 
and that the learned Sessions Judge had, there- 
fore, no jurisdiction to set it aside. It was, how¬ 
ever, pointed out to Mr, Barua that the order of 
the S. D. 0. dated 12 th May 1948, cannot pro¬ 
perly be regarded a3 an order passed under 
S. 617, Criminal P. C., a3 no enquiry or trial 
had been concluded by him. Mr. Barua conceded 
that the order of the S. D. O., dated 12 th May 
1948, was not an order under the provisions of 
S. 617, Criminal P. C., but one under s. 623 , 
Criminal P. C. Mr. Sen for the respondent also 
agreed that the order of the 8. D. 0. falls pro- 
perly within the terms of 8. 523, Criminal P. C. 

[4] We do not agree with the learned Sessions 
Judge that the S. D. 0., in passing the order 
dated^ 12th May 1918, acted without jurisdiction. 
The S. D. 0. had jurisdiction in the matter, as 
the police had reportod the seizure of the pro- 
perty to him. Under 8. 523 (1), it is the Magis¬ 
trate to whom the seizure of the property i 3 
reported who can make order as he thinks 
fit respecting the disposal of such property or 
the delivery of such property to the person 
entitled to the possession thereof. We do not 
think the order of the S. D. 0., dated 12th May 
1948, can be assailed on the ground stated by 
the learned Sessions Judge. Moreover, an order 
made under the provisions of 8. 623, Criminal 
P. 0. is not an order against which an appeal 
can be preferred to the Court of Sessions, Indeed 
it was the learned Sessions Judge who bad no 
jurisdiction to pass an order setting aside the 
order of the 8. D. 0., dated 12th May 1948. All 
that he was competent to do was to make a 
reference to this Court under the provisions of 
8. 438, Criminal P. C. 

[6] Mr. Sen for the respondent contended 
that the order of the Sessions Judge might be 
treated as a reference, and as the order of the 
learned Sessions Judge does no more than 
maintain the status quo on the date of the 
seizure of the property by the police from the 
respondent, this Court, sitting in revision, ought 
not to interfere with it. The difficulty in giving 
effeot to this contention is that the order of the 
8. D. 0., dated 12th May 1948, being one passed 
under the provisions of 8. 623, Criminal P- G., 
the question of the delivery of the property 
seized must be deoided with reference to the 
person who is entitled to the possession thereof. 


Neither the S. D. 0., by his order dated 12 th 
May 1948. nor the learned Sessions Judge has 
considered the question from this point of view. 

f6] We think, therefore, that the order of the 
S D 0., dated 12th May 1948, and that of the 
learned Sessions Judge, dated I6lh May 1919, 
should be set asido. Wo accordingly set aside 
both the orders and direct the S. D. 0 , being 
the Magistrate to whom the police reported the 
seizure of the property to pass an order res- 
pecting the delivery of the property in question 
after making a judicial enquiry into the ques. 
tion as to .who is entitled to the possession 
thereof. 

R * G * D * Revision allowed. 


A. I. R. (37) 1953 Assam 87 [C . X. 31.] 
Ram Labhaya J. 

Aldul Majid — Accused — Petitioner v. 
Golok Chandra — Complainant — Opposite 
Party. 

Criminal ltevn. No. 44 of 1949, D/- 6-1-1950. 

Penal Code (I860), S. 411 _ Conviction under — 
It must be shown that accused knew or had reason 
to believe that property had been stolen. 

Where the accused purchases a mare from another 
then he can be convicted under 8. ill only if it can be 
found that he knew or had reason to believe that the 
mare had been stolen. When there is no such allega¬ 
tion against the accused nor is there any finding to 
that efiect, conviction is wholly unsustainable. 

[Paras 4, 6] 

Annotation: (’46-Man.) Penal Code, S. 411 N. 1, 3. 

K. P. Bhattacharjee — for Petitioner. 

J. Chaudlmry — for Opposite Party. 

Order.—The petitioner in this c\se was con¬ 
victed by the Magistrate, 1st Class, NowgODg, 
under 8 . 4 ll , Penal Code. lie was sentenced to 
pay a fine of Rs. 30 and in default to undergo 
rigorous imprisonment for two months. His 
petition of revision was dismissed by the learned 
Sessions Judge. He has now petitioned to this 
Court for interference. 

[ 2 ] The facts leading to this revision petition 
are that the complainant who had purchased a 
mare from one Katiram found it missing in the 
month of Magh. On 22nd April 1947 be informed 
the police about ifca disappearance. On lltb 
August 1947 he found that tbe mare was in the 
possession of Abdul Majid, petitioner. He again 
lodged an ejabar with the police and later tiled 
a complaint in the Court of the Magistrate. The 
complaint was against Abdul Majid and Forman 
Saikh from whom, it was alleged, Abdul Majid 
had purchased tbe mare. At the trial the defence 
put forward was that Forman Sheikh had pur- 
chased the mare from the village Goanbura and 
had sold it to Abdul Majid. 

[8] Katiram supported the complainant. He 
deposed that the mare belonged to him and he 
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had sold it to the complainant by Ex. 1. The 
village Goanbura supported the accused. He 
claimed that the mare belonged to him and he 
had sold it to Forman, who in turn had sold it 
to Abdul Majid. The learned Magistrate observed 
that the main point for decision in the case was 
whether the mare belonged to the complainant 
cr that it was owned by the Goanbura, who is 
alleged to have sold it to Forman from whom 
Abdul Majid got it by purchase. On this point, 
he relied on the evidence of the prosecution wit¬ 
nesses. His conclusion wa3 that the mare belonged 
to Katiram and it had been sold to the com¬ 
plainant. In spite of absence of identification 
marks in the ejahar lodged by the complainant, 
he found no difficulty in coming to that conclu¬ 
sion. Pie disbelieved the statement of the 
Goanbura and rejected the version given by him 
about ifc3 sale to Forman. On this finding he 
convicted both Abdul Majid and Forman Sheikh. 

[ 4 ] Abdul Majid stated that he had purchased 
it from Forman. Forman admits that he sold 
the mare to Abdul Majid. Assuming that the 
statement of the Goanbura that he sold the mare 
to Forman is not worthy of credence, the state¬ 
ment of Forman that he sold the mare to Abdul 
Majid cannot be ignored. If Abdul Majid pur¬ 
chased the mare from Forman then Abdul Majid 
oan be convicted only if it can be found that he 
knew or had reason to believe that the mare had 
been stolen. There is no such allegation against 
Abdul Majid; nor is there any finding to that 
effect. This was the essential ingredient of the 
offence under B. 4 11 , Penal Code. The accused 
should dishonestly receive or retain the stolen 
property, knowing or having reason to believe 
the same to be stolen property. There is nothing 
in the transaction itself from Forman to Abdul 
Majid to suggest that Abdul Majid had such 
knowledge. In fact, there is absolutely no sug¬ 
gestion from any quarter that Abdul Majid had 
knowledge that the mare was stolen. 

[5] Conviction of Abdul Majid, therefore, is 
.wholly unsustainable. The petition is allowed. 
•The conviction of Abdul Majid is quashed. He is 
acquitted and fine, if paid by him, shall be 
refunded. 

D.H. Petition allowed. 


A. I. R. (37) 1950 Assam 88 [G . N. 35.] 

Thadani Ag. 0. J. and Ram Labhaya J. 

Sonaram Nokma — Petitioner v. Joran 
Nokma and another—Opposite Party. 

Civil Revn. No. 18 (H) of 1949, D/- 28-11-1949, from 
Order of Deputy Commissioner, Garo Hills, D/- 15-4- 
1948. 


(a) Administration of Justice and Police in Garo 
Hills District Rules, R. 35— Order of Deputy Com¬ 
missioner declining to review order of his prede¬ 
cessor—Revision against— Power to revise rests- 
in High Court. 

The powers of ‘‘the Governor in his perional capat 
city” have been transferred to and are exercisable by 
the High Court. The revisional jurisdiction under R. 35> 
of the Rules framed for the Administration of Jus¬ 
tice and Police in Garo Hills District now rests in th& 
High Court. [Para 2]. 

(b) Administration of Justice and Police in Garo 
Hills District Rules, Rule 31—Applicability—Deci¬ 
sion based on admission—Rule does not apply. 

Rule 31, which requires the Deputy Commis¬ 
sioner to persuade the parties to agree to the arbitra¬ 
tion of a Panchayat, will not apply where an admission 
of a party forms the basis of the decision of the Deputy 
Commissioner. If the decision is according to tha 
admission of the party he can have no grievance. 

[Para 6p. 

(c) Administration of Justice and Police in Garo 
Hills District Rules, R. 35 — Revision under — 
Decision of Deputy Commissioner based on ad¬ 
mission — Admission not alleged erroneous or 
misconstrued— Revision dismissed. 

Where a petitioner challenged the order of the Deputy- 
Commissioner declining to grant the review petition*, 
which was based on an admission of the petitioner 
himself and it was nowhere stated in the petition nor 
even by the learned counsel of the petitioner during 
the course of the argument that the admission referred 
to in the order was not made by the petitioner, or 
that, if made, it was erroneous and be allowed to be 
recalled : 

Held, that in these circumstances, there was no 
basis for interference on the merits. [Para 53 

P. K. Lahiri— for Petitioner. 

J. C. Sen— for Opposite Party. 

Ram Labhaya J.— This is a petition of revi¬ 
sion from the order of the Deputy Commis¬ 
sioner, Garo Hills, by which he declined to 
review the order of his predecessor in office 
dated 16th April 1948, under R. 35 of the rules 
framed for the Administration of Justice and 
Police in the Garo Hills District. 

[ 2 ] This case came up for hearing originally 
before the Hon’ble the Acting Chief Justice. He- 
directed that it may be placed before a Division 
Bench of this Court as he wanted to hear 
the Advocate-General on the question as to 
whether the powers of “the Governor in hia 
personal capacity” had been transferred to 
and were exercisable by the High Court. The 
learned Advocate-General appeared and conced¬ 
ed that the revisional jurisdiction under R. 35 
now rests in the High Court. The learned coun¬ 
sel for the parties are also agreed in this view. 

[3] The original order of the Deputy Com¬ 
missioner of Garo Hills dated 15th April 1948» 
laid down that in effect the dispute as to the 
boundary was between Joran Nokma and Sona¬ 
ram Nokma, and acting on the Sub-Deputy 
Collector’s report, he found the olaim of Sonaram 
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Nokma to be false and directed Sonaram 
Nokma to deliver possession to Joran Nokma. 
He also ordered that Sonaram Nokma shall pay 
Rs. 25 as compensation to Joran Nokma. 

[4] Sonaram Nokma applied for a review of 
the order dated 15th April 1943. Mr. Bhatta. 
charjee, who had passed that order, had been 
relieved by Mr, J. B. Rajkowar. He heard the 
parties and also the Sub-Deputy Collector. His 
conclusion was “that one of the boundary Dhips 
(one tree) wa3 not in its correct place.” The 
direction he gave on 8th September 1948 was 
that the Sub-Deputy Collector and the Mouza- 
dar will jointly visit the locality and erect the 
Dhip at the oorrect place, viz., at the junction 
of the Norang stream and the Dari Baliking 
which is a long and a high cliff. He disposed of 
the review petition on 15th January 1949. His 
final order was to the effeot that the Chori Dhip 
will continue to be the boundary Dhip of the 
two Akhins, i. e., Balikingri Akbin and Sankhin- 
gri Akhin. There was no need of correction of 
the boundary on the spot and only the maps 
were to be corrected, if necessary. The order of 
his predecessor directing Sonaram Nokma to 
pay compensation to Joran Nokma was also up. 
held. In effect, the review petition was rejected. 
The basis of the decision was the admission of 
both the parties to the Sub-Deputy Collector, 
who had visited the locality for its inspection, 
that the Chori Dhip as the boundary Dhip of 
the two Akhins had been in existence for many 
years. By reason of this admission, he even 
revised his intermediate order of 8th September 
1948. 

[5] The petitioner challenges the order decli¬ 
ning to grant the review petition. It has no¬ 
where been stated in the petition nor even by 
the learned counsel of the petitions during the 
course of the argument that the admission refer¬ 
red to in the order of 15th January 1949, was 
not made by the petitioner, or that, if made, it 
was erroneous and be allowed to be recalled. 
This admission forms the basis of the decision 
of the review petition. The original order of the 
Deputy Commissioner was based on the report 
of the Sub-Deputy Collector. The order on 
review is based on an admission of the parties. 
In these circumstances, there is no basis for 
interference on the merits. 

[6] Rule 81 , whioh requires the Deputy Com- 
missioner to persuade the parties to agree to the 
arbitration of a Panchayat, will not apply in 
view of the admission which forms the basis of 
the decision. If the decision is according to the 
admission of the petitioner, he can have no 
grievance and it is not the petitioner’s case that 
no admission was made or that the statement 
made was misconstrued. 


[7] We can discover no valid ground for 
interference in this case. The petition is dismis¬ 
sed with costs. 

Thadani Ag. C. J_I agree. 

D. R-R. Petition dismissed. 

A. I. R. (37) 1950 Assam 89 [C. N. 36.] 

Thadani Ag. C. J. and Ram Labhaya J. 

Krishnadatta Bujarbarua — Appellant v. 
Sindhuram Choudhury — Respondent. 

S. M. A. No. 3 of 1949, D/- 13-12-1949, from order 
of Sub-Judge, L. A. V., D/- 9-2-1949. 

Limitation Act (1908), Art. 180 — Order confirm¬ 
ing sale challenged—Starting point. 

Where the formal order of confirmation of an execu¬ 
tion sale is challenged within 3 jears by a petition 
under Ss. 47 and 151, Civil P. C., the order itself come:- 
into question, and the sale becomes absolute not on 
the date when the formal order of confirmation was 
passed but on the termination of the litigation com¬ 
menced by the judgment-debtor for having tbe sale 6et 
aside. [Paras 6, 101 

Annotation : (’42-Com.) Lim. Act, Art. 180, N. i. 

S. E. Ghose and C. R. Lahkar — for Appellant. 

E. R. Barooah, D. N. Medhi and B. B. Das 

— for Respondent. 

Ram Labhaya J — This is an appeal from 
the order of the learned Subordinate Judge, 
L. A. V., dated 9th February 1949 by which the 
order of the Sadar Munsiff, Gauhati, dated 4th 
September 1948, dismissing the application of 
the auction-purchaser for delivery of possession 
under 0 . 21, R. S5 wa3 affirmed. 

[ 2 ] Tbe relevant facts are as follows : Tha 
property in suit was sold in execution of a 
decree on 25th February 1944. The decree-holder 
was the auction-purchaser. The sale was con. 
firmed on 27th March 1944 evidently because no 
application for setting aside the sale was mado 
within the period of SO dajs under R. 89, 90 or 
91, Civil P. 0. About a year later, on 26th March 
1945, the judgment-debtor applied under 8. 47 
read with s. 151, Civil P. C., to have the sale 
set aside alleging that the decretal amount had 
been paid to the decree-holder on 27th March 
1944, just four days before the confirmation of 
the sale. This petition was dismissed on 4th 
October 1945. The judgment debtor preferred an 
appeal to the learned District Judge, who declin¬ 
ed to interfere. The judgment debtor then sought 
to have the orders of the Courts below revised. 
The revision petition was aleo dismissed on 
22 nd July 1947, by the Hon’ble the Chief Justice 
of the Calcutta High Court. The learned Chief 
Justice held that the payment or the adjustment 
between the decree-holder and the judgment, 
debtor was an uncertified" one and therefore 
could not be recognieed or taken notice of by 
reason of the provisions contained in O. 21, B. 2, 
Civil P. C. The decree holder-auction-purohaser 
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applied for delivery of possession on 3rd May 
1948, more than three years after the original 
order confirming the sale, which was passed on 
27th March 1944. The petition was resisted by 
the judgment-debtor on the ground of limita¬ 
tion. The plea has prevailed in the Courts 
below. 

[3] The decision of the appeal turns on the 
interpretation of Art. 180 of sch. I. Limitation 
Act. The article in question provides a period 
of three years for applications for delivery of 
possession. The starting point for limitation, 
according to the article, is the date on which 
the sale becomes absolute. The learned counsel 
for the appellant contends that the sale in this 
case became absolute for purposes of Art. ISO, 
Limitation Act on the date on which the peti¬ 
tion of revision was dismissed by the Calcutta 
High Court. Till then the sale could not have 
been regarded as final for purposes of limitation 
as the very finality of the sale was in question. 
He has relied on Chandramani v. Anar j an 
Bibi, 88 0. W. N. 901 : (A. I. R (2l) 19.44 P C. 
134), a decision of their Lordships of the Privy 
Council. The other cases to which we have been 
referred to by him ar e Chhogan Lalv. Behari 
Lai, A. I. R. (20) 1933 cal. 311 : (147 I. C. 98l), 
Muthu KorakJd v. Hahamed Maiarammal, 
43 Mad. 185 : (A. I. R. (7) 1920 Mad. 1PB) and 
Baijnath v. Ramgut Singh, 23 cal. 775 : (23 
I. A. 45 P. 0.). 

[4] In Chandramani v. Anar j an Bibi, 38 
C. W. N. 901 : (A. I. R. (21) 1934 P. C 13i), the 
decree-holders were the auction-purchasers. The 
sales were held on 10th February 1923. The 
judgment-debtors applied under o. 21, r. 90 to 
have the sale set aside. The application was 
dismissed on 15th April 1924 and the sales were 
confirmed on 22nd April 1924, under o. 21, R. 92. 
The judgment-debtors appealed to the High 
Court from the order refusing to set aside the 
sales. The appeal was also dismissed on 17th 
Maroh 1927. Sale certificates were duly issued in 
May and June 1928. On 10th September 1928, 
the auction-purchasers applied under o. 21, R. 35 
for delivery of possession of the properties pur¬ 
chased by them at the auction sales. The ap¬ 
plication was resisted on the ground of limitation. 
The Calcutta High Court held that sales became 
absolute on 22nd April 1924 even for the pur¬ 
poses of Art. 180, Limitation Act and the appli- 
cation for delivery of possession which had been 
put in on 10th September 1928, was thus barred. 
Their Lordships of the Privy Council held that 
on the facts of the case before them, the sales 
did not become absolute within the meaning of 
Art. 180 , Limitation Act until 17th March 1927, 
and that the application for possession of the 
properties was not barred by the Act. 


A. I. R. 

[5] The learned counsel for the respondent 
concedes that if the application for setting aside 
the sale had been under 0. 21 , R. 90, Civil P. C. 
as in the case before their Lordships of the 
Privy Council, the sale could not have been 
regarded as confirmed till the final decision of 
the petition for setting aside the sale. He seeks to 
distinguish the Privy Council decision on the 
ground that the application for setting aside 
the sale in the case before us was not made 
under R. '89 or 90., It was under S. 47/161, - 
Civil P. C. His contention is that the deoision of 
their Lordships of the Privy Council cannot be 
extended so as to include within its scope appli¬ 
cations for setting aside sales which are not 
covered by 0. 21, Civil P. C. We do not think it 
is possible to make any such distinction. 

[6] The decision of the case turns on the 
interpretation of the word "absolute” occurring 
in Art. 180, Limitation Act. This meaning could 
not be different in the two sets of cases. If a 
formal order confirming the sale under R. 92, . 
Civil P. C„ does not make the sale absolute for 
purposes of Art. 180 if an application to set aside 
the sale is made by the judgment-debtor under 
O. 21, R. 90, we do not see how the sale would 
be absolute if the application for setting aside 
the sale is made under some other provisions 
contained in the Civil Procedure Code. Such a 
distinction would be indefensible in principle. 
Where the formal order of confirmation is 
challenged by a petition under some provision 
of the Civil Procedure Code the order itself 
comes into question. If suoh a petition is made 
within three years, the period within which an 
auction-purchaser must apply for possession 
under R. 95, Civil P. C., the sale oannot 
be described as absolute during the period that 
the petition for setting aside the sale remains 
pending. The reasoning is equally applicable to 
applications under R, 90 and application under 
8. 47 or 151. On principle, therefore, it is diffi- 
cult to agree to a distinction between an appli- 
cation of the judgment-debtor for setting aside 
the sale under o. 21, R. 90 on the one hand, and 
an application under other provisions of the 
Code, e. g., ss. 47 and 151, if they are made 
within three years from the date of the formal 
confirmation of the sale. Their Lordships of the 
Privy Counoil have not left the matter in any 
doubt even so far as this question is concerned. 
The judgment of their Lordships was delivered 
by Sir Lancelot Sanderson and he observed in 
the course of the judgment as follows: 

“Upon a consideration of the sections and orders 
of the Code, their Lordships are of opinion that in 
construing the meaning of the words‘when the sale 
becomes absolute’ in Art. ISO, Limitation Act, regard 
must be had not only to the provisions of O. 21, R. 92 
(1) of the Schedule of the Civil Procedure Code, but 
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also to the other material sections and orders of the 
Oode, including those which relate to appeals from 
orders made under 0. 21, R. 92 (1).” 

It is dear that in construing Art. ISO, the provi¬ 
sions of R. 92 and those that relate to appeals 
from orders under that rule are not the only ones 
which have to be considered. Regard must be 
had also to other material sections and orders of 
the Oode. Applications covered by other sections 
also will have the same effect, therefore, as ap. 
plioations under R. 92 of o 21 will have. We do 
not see how a different result could have been 
arrived at. 

[7] Their Lordships overruled Neckbar v. 
Prakask Nag 66 Cal. 608 : (A. I. R. (17) 1930 
Oal. 86) in which it was laid down that the 
period of three years provided in Art. 180, 
Limitation Act for an auction-purchaser’s appli- 
cation for delivery of possession should be 
reckoned from the date of the confirmation of 
the sale under o. 21, R. 92 and not from ,the 
date of the final disposal of the judgment-debtor’s 
application under o. 21, R. 90. On the other 
hand they approved of the decision reported in 
Chhoganlal v. Beharilal , 6 C. L. J. 620: A.I.R. 
( 20 ) 1933 cal. 311. In this case also, the applica¬ 
tion for sotting aside the sale was presumably 
under o. 21 , Civil P. C. But relying on Baij - 
nath v. Ramqut Singh, 23 Cal. 776 : (23 I. a. 
45 p. c.) an earlier decision from their Lordships 
of the Privy Council, it was held by a Division 
Bench of the Calcutta High Court that it could 
not be said, when the parties were litigating as 
to whether the sale should be confirmed or not, 
that the sale had become final or conclusive. The 
confirmation of the sale, according to the learned 
Judges, could be regarded as having taken place 
from the date when the litigation following 
upon the application for setting aside the sale 
terminated, viz., the date of tbe final decision 
of the Court in that litigation. It is noteworthy 
that the ratio of this decision is not limited to 
applications under o. 21 . 

[8] In Baijnath v. Ramgvt Singh, 23 cal. 
776 : (23 I. a. 46 p. c.), the Board of Revenue 
had discharged an order of the Commissioner by 
whioh a sale by the Collector had been confirm¬ 
ed. The Board afterwards on 21 st August 1886 , 
discharged its own order and revived that of 
the Commissioner. It was held that the confir¬ 
mation of the sale dated only from 21et August 
1886, and that a suit brought in July 1887 to set 
aside the sale under Art. 12 , Limitation Act was 
not barred. Article 12 , Limitation Act provides 
a period of one year for setting aside sale in 
pursuance of decree or order of a Collector or 
other officer of revenue. The period of limita- 
tlon, according to the Article commences from 
the date when the sale is confirmed or would 


otherwise have beoome final and conclusive bad 
no such suit been brought. Their Lordships did 
not express any opinion on the question whether 
the proceedings taken by the parties to stay the 
confirmation of the sale was such a civil pro¬ 
ceeding as is referred to in s. 14, Limitation Act, 
but laid down that there was no 

‘final, conclusive and definitive order confirming the 
sale, while the question whether the sale should bo 
confirmed was in litigation, or until the order of the 
Commissioner of 25th January 188-1, became definitive 
and operative by the final judgment of the Board 
of Revenue on 21st August 1886, or (in other words) 
that for the purpose of the law of limitation there was 
no final or definitive confirmation of the sale until 
that date.’ 

The rule enunciated in this case was the basis 
of the decision in Chhogan Lai v. Beliari Lai, 
A. I. R. (20) 1933 Cal. 311 : (147 I. 0. 981) and 
this decision received the approval of their Lord- 
ships of the Privy Council in Chandramani v. 
Anarjan bibi, 3S c. w. N. 901 : (a. I. R. (21) 
1934 P. C. 13-1) . The principle of the decision 
discussed above does, in our opinion, lead to the 
conclusion that the sale in the circumstances of 
the case before us did not become absolute on 
the date of its formal confirmation but it 
acquired the attribute of finality on the termina¬ 
tion of the litigation commenced by the judg¬ 
ment debtor with a view to having the sale set 
aside. 

[9] The learned counsel for the respondent 
has put forward another argument. lie contends 
that the judgment-debtor’s petition, though pur¬ 
porting to be under S. 47/151, Civil P. C., wa3 
not really covered by those sections It was 
based on an uncertified payment or adjustment 
which could not bo enquired into or recognised 
in the course of the execution proceedings. He 
has relied on Biroo Gorain v. J ainurat Koer, 

16 C. W.N. 923 : (13 I C. 63), Nanhelal v. Umrao 
Singh, A.T.R. (IS) 1931 r. C. 33 : (27 N. L R. 95) 
and 8S Cal. 798 (A. I. R. (25) 1938 Cal. 798?) in 
support of his contention lie has further pointed 
out that this was the view that prevailed with 
the learned Chief Justice of the Calcutta High 
Court in the revision petition of the judgment, 
debtors. These decisions no doubt support tbe 
view that a payment or adjustment not certified 
in accordance w'itb the provision of o. 21 , R. 2 , 
Civil P. C., cannot be recognised by a Court 
executing tbe decree but this view is no answer 
to the case eet up on behalf of the appellant. 
The petition of the judgment-debtor was ad¬ 
mittedly dismissed for the reason that the pay¬ 
ment had not been certified but this petition 
was entertained. Tbe auction-purchaser was 
summoned and bad to resist it. The litigation 
was fought in three Courts. Even the revision 
petition wa9 not dismissed in limine. It was 
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disposed of after a full hearing. During the 
pendency of the litigation, the auction-purchaser 
could not foresee its final result and could not 
at any stage say that the sale would become 
absolute or conclusive. In the language of their 
Lordships of the Privy Council used in Baij- 
nath v. Ramgut Singh, 23 Cal. 775 on p. 785 : 
(23 I. A. 45 P. C.) 

“there was no final, conclusive and definitive order 
confirming the sale, while the question whether the 
sale should be confirmed was in litigation.” 

The final dismissal of the judgment-debtor’s 
petition cannot in these circumstances, be 
allowed to affeot the interpretation placed by 
their Lordships on Art. 180, Limitation Act. 
This interpretation has the merit of advancing 
substantial justice. It also avoids hardship. 

[ 10 ] We are, therefore, of the opinion that 
for purposes of limitation, the sale in this case 
became absolute not on the date when the formal 
order of confirmation was passed but on the 
termination of the litigation commenced by the 
judgment debtor for having the sale set aside. 
The application of the auction-purchaser for 
delivery of possession, therefore, is not time 
barred being within three years from the date 
of the termination of the litigation. 

[ 11 ] This appeal is, therefore, allowed. The 
orders of the Courts below are reversed and the 
case is remanded to the learned Munsiff for 
disposal of the application for delivery of pos¬ 
session according to law. As an interesting 
question of law wa3 involved in the case, we 
leave the parties to bear their own costs in 
all the Courts. 

Thadani Ag. C. J—I agree. 

v.B.B. Appeal allowed. 

A. I. R. (37) 1950) Assam 92 [C. N. 37.] 

Lodge C. J. and Thadani J. 

Lakshmidhar Qostuami — Appellant v. 
Upendra Nath Sen and others—Respondents. 

Second Appeal No. 71 of 1945, 15-3-1949, from judg¬ 
ment and decree of D. J,, A. V. D., D/- 6-5-1944. 

(a) Civil P. C. (1908), S. 11 — Land in suit be¬ 
longing to temple — T acquiring same by exchange 
of his land from temple's manager—Land ultima¬ 
tely devolving upon P—O as manager of temple 
suing P for declaration of temple’s title to land and 
for possession — P setting up adverse possession 
against temple—Suit dismissed—Issues of adverse 
possession decided against temple — Land pur¬ 
chased by p-iintiff—Suit by plaintiff against G's 
brother to establish his absolute right to land — 
Decision in previous suit held was decision against 
temple and not merely against its manager—Deci¬ 
sion held operated as res judicata against defendant. 

There is no justification for making a distinction 
between the manager of a temple and the temple for 
the purposes of a suit for a declaration of title and 
pose ■>asion—a subject which must be considered with 


A. I. R. 

reference to the substantive law governing the par¬ 
ties, the Civil Procedure Code and the law of Limi¬ 
tation. [Para 13] 

One T acquired the land in suit which belonged to 
a temple from the then manager of the temple by 
exchange of hia share in the paternal property. The 
land ultimately devolved upon P who settled some 
tenants thereon. One G, alleging himself to be the 
manager of the property having failed to recover rents 
from these tenants, brought a suit as manager of the 
temple against P for a declaration of the temple's 
title to the property in suit and for khas possession. P, 
denied the title of the temple and set up adverte possession 
tracing it to T's possession. The suit was dismissed, 
issue of adverse possession being decided against the 
temple, and the first and second appeals against the 
decision were also dismissed. The property was ulti¬ 
mately purchased by the plaintiffs who brought a 
suit against the brother of G for a declaration that he 
had acquired an absolute title to the land in suit. The 
defendant contended that the decision on the issue 
of the adverse possession in the former suit did not 
operate as res judicata as against the temple as dis¬ 
tinct from the manager of the temple : 

Held that in substance the former suit was by the 
temple suiDg by its manager even if exception could 
be taken to the frame of the suit. The judgment in 
that suit established the fact that the title of the 
temple to the property in suit had been extinguished 
by reason of the adverse possession of P, and his 
predecessors-in-title and the decision in that Buit was 
a decision against the temple and not merely a 
decision against the then manager of the temple 
and therefore the decision operated as res judicata 
against the defendant: A. I. R. (23) 1936 P. C. 183, 
Foil. [Paras 14 and 23} 

Annotation: (’44-Com.) Civil P. C. S. 11 N. 60. 

(b) Limitation Act (1908), Art. 144— G, manager 
of temple, suing P in 1899 lor declaration of tem¬ 
ple’s title to property in P's possession and ior.khas 
possession—Decision that temple’s title was ex¬ 
tinguished by adverse possession of P and his prede- 
cessors-in-interest—P thereafter selling property 
to D, who mortgaged it to S—D's widow selling 
property to plaintiff — All transfers containing 
entries “on behalf of temple’’—General Register of 
revenue free estates and jamabandi also containing 
similar entries — Shortly after purchase, plaintiff 
getting offending words in jamabani deleted — 
Defendant, G’s brother, getting them restored— 
Suit by plaintiff to establish his absolute title to 
property—No inference as to fresh dedication after 
1899 held could be drawn from entries—Property 
held was held adversely to temple by’plaintiff and 
his predecessors-in-interest. 

In 1899 one G alleging himself to be the manager of 
a temple brought a suit against P for a declaration 
of the temple’s title to certain property in his posses¬ 
sion and for khas posseesiion. The suit was dis¬ 
missed it being decided that the title of the temple 
to the property had been extinguished by adverse 
possession of P and his predecessors-in-title. P 
thereafter sold the property to D who mortgaged it 
to S and ultimately D's widow sold it to the plaintiff 
in 1911. All these transfers contained an entry which 
read: “on behalf of the temple’’. The General Regis¬ 
ter of revenue free estates and the jamabandi also 
contained similar entry. Shortly after his purchase, 
the plaintiff succeeded in getting the offending words 
in the jamabandi deleted. The words stood deleted 
from 17th June 1912 till October 1939 when at the 
Instance of the defendant those words were restored. 
The plaintiff having thereafter sued the defendant 
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who was G’s brother, to establish his absolute title to 
the property it was contended that a fresh dedication 
after 1899 could be inferred from the several entries 
and that when bo inferred, the transactions amounted 
to transfers of interest valid for the duration of the 
ofBoe of the then manager of the temple. 

Held, none of the entries was capable of being pro¬ 
perly construed as giving rise to an inference of a 
fresh dedication as the plaintiff had no control over 
the making of the entries in the General Register and 
the jamabandi and, as to the entries in the transfers, 
it was reasonable to suppose that they were inserted 
merely because in the jamabandi, made long before 
1899, the words, “on behalf of the temple’’ were to be 
found. However, if any inference as to fresh dedica¬ 
tion after 1899 were permissible, it was wholly dis¬ 
placed by what the plaintiff did immediately after he 
purchased the property. The property was therefore 
held by the plaintiff and his predecessors-in-interest 
in their own right and adversely to the temple and at 
no time there was a fresh dedication after 1899 so 
as to justify the view that the plaintiff bad acquired 
a limited interest valid for the duration of the office 
•of the manager of the temple. [Parsa 27, 30] 

Annotation: (’42-Com.) Lim. Act, Art. 144 N. 49. 

Panchanan Ghose and B. B. Das—tor Appellant. 

S. K. Ghose and Bhabesh Ch. Barua— 

for Respondents. 

Thadani J. — This is a second appeal from 
the judgment and decree of the learned District 
Judge, A. V. D., dated 6th May 1944, by which 
he affirmed the judgment and decree of the trial 
Court which had decreed the plaintiffs’ suit with 
costs. 

[ 2 ] The facts material to the appeal are these. 
There is a temple at Gauhati known as the 
Baneswar Temple which, according to the plain- 
tiffs, was established as a family temple by one 
Gangadhar Goswami, ancestor of the defendant, 
Jibadhar Goswami, in the present suit. The 
temple stood on Plot no. 979 comprising an area 
of 8K-16L. To the west of this plot (no. 979) are 
the old dags Nos. 1774 and 1775 re.numbered as 
new dags nos. 978, 1174 and 977 comprising an 
area of 2B-1K-3L, duly entered in the Lakhiraj 
Register. This property ( 2 B- 1 K 3L) was for many 
years in possession of one Topodhar Goswami 
who acquired it by exchanging his share in the 
paternal property situated in North Gauhati with 
an ancestor of the defendant. Topodhar died in 
the year 1292 B.s. (about 1885). Topodhar made 
a will of this property in favour of his grand- 
sons, XJmanath and Ratnanath. On the death of 
Umanath and Ratnanath, the property was 
inherited by their heir, one Kanakeswar. On the 
death of Kanakeswar, it was inherited by his 
heir Praneawar. Praneswar settled some tenants 
on the land and transferred i/4th of the area to 
one Joydev Goswami, retaining the balance in 
his exclusive possession. The l/4th share trans- 
ferred to Joydev Goswami is not comprised in 
the new dag no. 977, which is not the subject- 
matter of the present suit. The property which 


is the subject-matter of the present suit is com¬ 
prised in the new dags nos. 978 and 1174. 

[3] Shortly before 1899, one Gopal Goswami, 
an elder brother of the defendant in the present 
?uit, alleging himself to be the manager of the 
property in suit, made attempts to recover rents 
from the tenants settled by Praneswar and 
Joydev without success. In 1899, he brought a 
suit (Suit No. 792 of 1899) as manager of the 
temple against Praneswar and Joydev for a 
declaration of the temple’s title to the property 
in suit, and khas possession, but failed. The 
defendants— Praneswar and Joydev— in that suit 
denied the title of the temple and set up a plea 
of adverse possession tracing it to Topodhar’s 
possession. Suit No. 792 of 1899 was dismissed 
on 23rd December 1899. The first and second 
appeals against the judgment and decree in that 
suit were also dismissed. 

[4] Eight years later in 1907, Praneswar sold 
the area of IB 3K-7L belonging to him to one 
Dwarikanafch Roy for Rs. 1000 by a sale-deed, 
of which Ex. 21 is a certified copy. Shortly 
afterwards, Dwarika mortgaged this land to one 
Saratchandra for Rs. 1700 by a mortgage deed, 
of which Ex. 22 is a certified copy. Dwarika 
died on 4th August 1911 leaving a widow called 
Ambika Sundari. On 28 th November 1911, 
Ambika Sundari, in order to redeem the mort¬ 
gaged property and to discharge other debts 
contracted by her husband, eold an area of 
1B-0-7L to plaintiffs 1 and 2 in the present suit 
for Rs. 1600 by a registered sale-deed (Ex. 1). 
For the same reason, she sold the remaining 8K 
to one Harkanta Goswami, the father of plain¬ 
tiffs 3 to 7, for Rs. 998 by a registered sale-deed, 
of which Ex. 23 is a certified copy. 

[5] It was the caso of plaintiffs l and 2 in 
the present suit that they were in possession of 
the land in their own right and adversely to the 
temple since their purchase in 1911; that Har¬ 
kanta Goswami, the father of plaintiffs 3 to 7 
constructed a house on the land purchased by 
him; that Harkanta Goswami died on 4th May 
1939 and his heirs, plaintiffs 3 to 7, erected other 
valuable houses upon this area; that by reason 
of their adverse possession, the title of the 
temple, if it had any, bad been extinguished. 

[G] The circumstances which compelled the 
plaintiffs to bring the present suit are these : 

It appears that in the re-settlement of 1911, the 
names of plaintiff 1 and Harkanta were entered 
against the lands in suit with the addition of 
the words "on behalf of the Baneswar Temple.” 
The plaintiffs objected to these words and the 
then 8. D. O. by his order dated 17th June 1912, 
ordered the deletion of the offending words, and 
they stood deleted from the jamabandis from 
1912 to 1939. Some time before October 1939, the 
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defendant in the present suit, Jibadhar Goswami, 
applied to the Deputy Commissioner who, by 
his order dated 16ch October 1939, set aside the 
order of the S. D. 0. and ordered the restora¬ 
tion of the offending words, and directed the 
plaintiffs to file a mutation case, which they did. 
The Deputy Commissioner, by his order, dated 
21st March 1941, ordered the deletion of the 
offending words. Against this order, the defen¬ 
dant, Jibadbar Goswami, preferred an appeal to 
the Revenue Tribunal which, by its order, dated 
18th September 1941, referred the plaintiffs to 
the Civil Court for a decision as to whether or 
not the plaintiffs had acquired an absolute title 
to the lands in suit. 

[7] The defendants’s case is that the land in 
suit was the subject-matter of a grant by a King 
of Assam for religious purposes, namely, the 
maintenance of Baneswar Temple ; that the suit 
was bad for multifariousness; he admitted that 
Topadhar, during his lifetime, bad made a will 
in favour of his grandsons, Umanath and Ratna- 
nath, but stated that Topodbar himself was a 
grandson of Gangadbar, the original trustee ; 
that Ratnanath and UmaDath and their heirs 
and successors-in-interest had, therefore, acquired 
no right, title or interest in the property. He 
denied that the property in suit was a paternal 
family temple, and denied Topodhar and his 
successors in title had acquired title to the pro¬ 
perty by adverse possession against the temple, 
and denied the alleged sale by Praneswar to 
Dwarika and Dwarika's mortgage to Sarat Dutta, 
and the subsequent sale by Dwarika’s widow 
Ambikasundari, to the plaintiffs, he further con- 
tended that Gopal Chandra Goswami who had 
brought the suit in 1899. was not a doloi of the 
temple, and that the decision in suit No. 792 of 
1899 was not, therefore, binding upon the temple. 

[8] Upon the pleadings, the trial Court 
framed the following issues : 

1. Is the suit maintainable ? 

2. Ie the olaim barred by limitation ? 

3. Did the plaintiffs or their predecessors-in-interest 
ever ocoupy the land in suit adversly to the temple ? 

4. Have the plaintiffs acquired absolute right and 
title over the suit land by right of adverse possession ? 

5. Is the Baneswer Temple bound by the decisions 
In the Civil Suit No. 792 of 1899 ? 

6. Whether the question of adverse possession is res 
judicata between the parties ? 

7. To what relief, if any, the parties are entitled ? 

[9] The trial Court answered issue 1 in the 
affirmative. On Issue 2 , it held that the suit was 
not barred by limitation. On Issue 3, it held 
that the plaintiffs and their predecessors in-title 
were in possession of the land in suit adversely 
to the temple. On Issue 4, it held that the plain, 
tiffs had acquired an absolute title to the pro- 
perty in suit by reason of adverse possession. 
On issue 5, it held that Baneswar temple was 


bound by the decision in suit No. 792 of 1899. 
On Issue 6, it held that the question of adverse 
possession was decided in suit No. 792 of 1899 
in favour of the predecessors-in-title of the 
plaintiffs and that it operated a9 res judicata 
against the parties to the present suit. In the 
result, it decreed the plaintiffs’ suit with costs. 

[10] The lower appellate Court, agreeing with 
the findings of the trial Court on these issues, 
dismissed the appeal with cost3. It formulated 
the material issues in these terms : 

(1) Whether it has been rightly held that S. 11, 
Civil P. C., can be invoked in bar of the presont defence 
set up by the appellant, and 

(2) whether the possession of the plaintiffs and their 
predeceasors-in-title has been rightly construed to be 
adverse to any interest whioh the temple ever possessed. 

[ 11 ] On both the issues, it decided against the 
defendant and affirmed the judgment and decree 
of the trial Court. 

[ 12 ] Mr. Panchanan Ghose for the defen. 
dantappellant has contended that the entries in 
Exs. A and D give rise to a presumption that 
they were correctly made, that this presumption 
gives rise to an inference that the property in 
suit was endowed for a religious or publio pur¬ 
pose—an inference which is supported by Exs. 1, 
2 , 3, 8 and 21, that the deoision on the issue of 
adverse possession in the Suit no. 792 of 1899 
does not operate as res judicata against the 
temple as distinct from the manager of the 
temple, for the following reasons : (a) the trans¬ 
fers made by the manager for the time being of 
the temple were valid only for the duration of 
his office; (b) the transferee’s interest in the 
endowed property cannot be put higher than the 
interest of the manager for the time being who 
transferred the property, the question, therefore, 
of adverse possession against the temple can 
never arise. 

[13] We propose to deal with the last conten¬ 
tion first. In our view, there is no justification 
for making a distinction between the manager 
of a temple and the temple for the purposes of 

a suit for declaration of title and possession_a 

subject whioh must be considered with reference 
to the substantive law governing the parties, the 
Code of Civil Procedure and the Law of Limi¬ 
tation. Mr. Ghose’s contention is that the Code 
of Civil Procedure does not permit institution of 
a suit by the manager of a temple, that it only 
permits a suit by a temple suing by its next 
friend who may be the manager, that in a suit 
brought by a manager on behalf of a temple, 
any decree passed in such a tuit would not be 
binding on the temple, but on the manager alone. 

[14] In rejecting this contention, it is suffi¬ 
cient to say that the plaint in the suit of 1899, 
as worded, does necessarily lend itself to the 
interpretation that the suit was brought by the 
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manager on behalf of the temple and not by 
the temple suing by its manager. The defen- 
dants in that suit pleaded adverse possession not 
only against the manager but also against the 
temple, and the issue of adverse possession was 
deoided in favour of the defendants and against 
the temple. In substance, therefore, the suit of 
1899 was by the temple suing by its manager 
even if exception can be taken to the frame of 
the suit. In any case, we do not think we can 
seriously consider Mr, Ghose’s contention raised 
in this behalf for the first time 60 year 3 after 
the decision of the suit of 1899. So far as the 
present suit is concerned, the manager of the 
temple was the defendant, and he raised no 
objection to the frame of the suit. It was not 
made an issue in the trial Court. The lower 
appellate Court has not referred to it in its judg. 
ment, nor has it been shown to us that it was 
taken as a ground in the memorandum of -firet 
appeal. Moreover, we are satisfied, in view of 
the decision of their Lordships of the Privy 
Council Sm. Daivasikhamani Ponnambala 
Desikar v. Periyanan Chetti, 40 C. w. n. 901 : 
(a. i. B (as) 1936 P. 0. 183) that Mr. Ghose’s 
contention in this behalf is not well founded. As 
we propose to make use of their Lordship’s 
remarks in the concluding paragraph of their 
judgment in the matter of their application to 
the facts before us, it is convenient to reproduce 
it here. Their Lordships observed : 

ar .® ' n no 8tron S Position if they try 

thl« Nat |? ]a . a ur 0 u beiog de jure the “Onager 

tnl8 Indeed would establish the defendants’ case. The 

question for deolBion is as to the proper inference to be 

drawn from these facts _ whether it is that the cowle. 

accepted the cowle rent as payable in respect of a new 

tenancy which it was in his power either to create for the 

period of his own managership or to create for a shorter 

P® r, ° d t0 u { rora to time, or whether 

on the other hand, it is that he accepted it as payable 

in respect of a permanent right which it was no looger 
in the power of hia temple to repudiate. Their Lord- 

£ tKl! ° PlDl ? n ‘t e latter 01 these alternatives 
is the only one, of which the facts permit. There is no 

doubt that from 1902 until the original Plaintiff in 
these suits wm appointed Receiver In 1917, the position 
of the eowledars in no way altered; their adverse posse¬ 
sion under the cowle thuB extended over twelve ve*™ 
The olaim to ejeot the defendants fails in all the suits.’’ 

[IB] We will now proceed to tabulate the facts 
of the present case in order to facilitate their 
consideration with reference to what has been 
stated by Their Lordships of the Privy Council. 

[16] (l). The exaot date of the establishment 
of the Baneswar Temple at Gauhati oannofc be 
ascertained, but, according to the written state- 
ment of the defendant in the present suit, it was 
established by one of the kings of Assam. It 
may, therefore, safely be stated that the establish- 
ment of the Baneswar Temple at Gauhati is a 
matter of anoient history. 


[17] ( 2 ). The land in suit was for many year? 
in the possession of Topodbar Goswami before 
bis death, which occurred in 1835, some 63 jears 
ago. Topodbar had acquired tbe land in suit 
from an ancestor of the defendant, Jibadhar, by 
exchange of bis (Topodhar’s) share in the pater- 
nal property situated in North Gauhati. 

[is] (3). Before bis death, Topodbar made a 
will, tbe date of which cannot be ascertained, by 
which be bequeathed the property in suit to his 
grandsons, Umanath and Ratnanatb, upon whose 
death, tbe property devolved upon one Kanake- 
ewar. On the death of Kunakeswar, it devolved 
upon Praneswar who was a defendant in the 
suit of 1899. Seme time before 1899 (the exact 
date cannot be ascertained), Praneswar leased 
tbe land in suit to tenants and transferred 
2K-i6L.£ch share of the land in suit, to one 
Joydev Go-wami, retaining tbe remaiDg area of 
IB 3K.7L with himself. 

[19] (4) Some time before 1899 (the exact 
point of time cannot be ascertained), Gopal- 
ebandra Gjswami, tbe plaintiff in the suit of 
1S99. attempted to recover rents from the tenants 
of Praneswar and Joydev, but failed, as a result 
of which he brought the suit of 1899 against 
Praneswar and Joydev for a declaration of tbe 
temple’s title and recovery of possession. That 
3uit was dismissed, tbe trial Court holding that 
the title of the temple had been extinguished by 
reason of adverse possession of the defendants. 
PraDeawar and Joydev, and their predecessors- 
in-title. The first and second appeals preferred 
against the decision of the trial Court were dis¬ 
missed. 

[ 20 ] (6). In 1907, Praneswar sold his £fch 
share in the property in suit, which ho had 
retained with himself, to one Dtvarika Nath Roy 
for Rs. 1000 : (vide Ex. 21). 

[ 21 ] (6). During his life-time, Dwarika mort¬ 
gaged tho property he had purchased from 
Praneswar to one Sarat Chandra for Rs. 1700 : 
(vide Ex. 22). Dwarika died on 4th August I9ii, 

[ 22 ] (7). On 28 th November 1911, Ambika- 
sundari, the widow of Dwarika, sold 1 B 7 L of 
the land in suit to plaintiffs l and 2 for Ba. 1600 
in order to redeem her husband's mortgage and 
discharge other debts (vide Ex. l). For the same 
reason, she sold the remaining 3K of the property 
in suit to one Harkanta Goswami, father of 
plaintiffs 3 to 7, for Bs. 998 : (vide ex. 23). 
Plaintiffs 1 and 2 and plaintiffs 8 to 7 were in 
possession of the property ever since their pur¬ 
chase. Harkanta died on 4th May 1939; upon the 
death of Harkanta, plaintiffs 3 to 7 , hia sons, 
were in possession of the property in euit and 
oontinued to be in possession. 

[23J Tbe first material point of time in this 
case is tbe year in which Topodbar Goswami 
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acquired the property in suit from the ancestor 
of the defendant by exchange of his paternal 
share in the property situated in North Gauhati. 
This exchange took place some years before 
Topodhar’s death which, as we have said, oc¬ 
curred in or about 1885. We will assume that 
the ancestor of the present defendant who ex¬ 
changed the property in suit for the property 
of Topodhar situated in North Gauhati, was not 
competent to validate the transaction of exchange 
beyond the duration of his office. The record of 
the case does not show when the transferor of 
Topodhar ceased to be the manager of the temple; 
all it shows is that in 1899 or shortly before 
1899, Gopalcbandra Goswami, the elder brother 
of the defendant in the present suit, came upon 
the soene as manager of the temple. The ques¬ 
tion which arose in the suit of 1899 was—whether 
Praneswar and Joydev and his predecessor-in- 
title were in adverse possession of the property 
in suit. 12 years before 1899 would take us 
back to the year 1887. Topodhar died in or 
about the year 1885. The trial Court in suit 
No. 792 of 1899 found that Praneswar and Joydev 
were in possession of the property adversely to 
the temple. Whether the decision in the suit of 
1899 was right or wrong is not a matter for our 
consideration.'So far as the temple is concerned, 
the judgment in that suit establishes the fact 
that the title of the temple to the property in 
suit had been extinguished by reason of the ad- 
verse possession of Praneswar and Joydev and 
their predecessors.in-title. Mr. Ghose for the 
appellant conceded that if the decision of the 
trial Court in that suit is to be regarded as a 
decision on the issue of adverse possession 
jagainst the temple, the decision on that issue 
would operate as res judicata against the defen¬ 
dant in the present suit. In view of what their 
(Lordships of the Privy Council have said in the 
lease to which we have referred, we do not think 
it is possible to say that the decision of the is3ue 
of adverse possession in the suit of 1899 was 
not a decision against the temple, but merely 
a decision against the then manager of the 
temple. 

[24] At an early stage of his arguments, 
Mr. Ghose realised the significance of the deci¬ 
sion of the issue of adverse possession in the 
suit of 1899 as a serious impediment to his case 
and, therefore, contended that it was possible to 
infer a fresh dedication after 1899 on the facts 
of this case, as evidenced by the entries in 
Exs. A, D, 1, 2, 3, 8 and 21. Mr. Ghose’s conten¬ 
tion based upon these exhibits is this: That 
subsequent to the decision in the suit of 1899, a 
fresh dedication can be reasonably inferred, and 
that when so inferred, the transactions evidenced 
by these exhibits amount to transfers of interest 


valid for the duration of the office of the then 
manager of the temple. 

[26] The question of proper inferences to be 
drawn from the factum of a transferee’s con- 
tinuingin possession after the transferor manager 
has ceased to be in office by death, removal or 
resignation, was the subject-matter of their 
Lordships’-decision, to which we have referred. 
For the purposes of drawing proper inferences 
from the facts of the case before us, the position 
may be shortly stated thus : A Court of com¬ 
petent jurisdiction decided in 1899 that the title 
of the temple to the property in question had 
been extinguished. On this issue, the decision of 
the Court in the suit of 1899 is clearly binding 
upon the defendant in the present suit, unless 
the defendant can establish that subsequent to 
the decision in the suit of 1899, there was a fresh 
dedication of the property to the Baneswar 
Temple. We do not think that any of the 
exhibits upon which reliance has been placed by 
Mr. Ghose is capable of being properly cons- 
trued as giving rise to an inference of a fresh 
dedication. Exhibit A, dated 8th September 1943, 
is an extract from the General Register of re¬ 
venue.free estates in the Assam. Valley Districts 
excluding Goalpara, in which, against the entry 
“Baneswar Temple, Sudhadhor Goswami Doloi,” 
there is an entry which reads : "3 plots in Pan- 
bari Mouza, Gauhati, measuring 2B-4K-19L, 
Jibadhar Goswami Doloi.” Exhibit D is a aerifi¬ 
ed copy of the jamabandi containing an entry 
which reads: "Baneswar Devaloy,” followed by 
the words "Topodhar Goswami Kokini, Musal- 
raani, Madhuram Choudhury.” Exhibits 1 to 23, 
contain an entry which reads: "On behalf of the 
Baneswar Temple.” 

[ 26 ] The lower appellate Court considered these 
exhibits and did not agree that a fresh dedica- 
tion could be inferred from them. We ourselves, 
on a careful consideration of these exhibits, are 
unable to draw any such inference. As we will 
presently indicate, if any inference as to fresh 
dedication after 1899 were permissible, it has been 
wholly displaced by what the plaintiffs did in the 
year 1911. So far as Exs. 1 to 23 are concerned, 
they must be read as a whole, and when so 
read, we are not prepared to say that the trans¬ 
fers evidenced by these exhibits justify an in¬ 
ference that a fresh dedication was made. It is 
significant that Mr. Ghose was unable to say by 
whom and when a fresh dedication was made. 
We think it is not possible, in view of the events 
which happended after 1911, to infer a fresh 
dedication and to regard the transfers evidenced 
by the exhibits to which we have referred as 
valid for the duration of the office of the then 
manager of the temple, merely because the words 
"on behalf of the temple” occur. 


Ij -s 

1980 Lakshmidhar Goswami v. Upendra Nath {Thadani J.) As3am 97 


[ST] As the lower appellate Court has rightly 
observed in ita judgment, so far as Bxs. a and D 
are concerned the plaintiff had no control over the 
making of the offending entries. They were 
made by the revenue authorities. As to the 
offending words in Exs. 1 to 23, we think it is 
not unreasonable to suppose that they were 
inserted merely beoause in the jarncibandi (Ex a) 
made long before 1899, the words “on behalf of 
the temple” were to ba found. Be that as it 
may, the moat convincing answer to any at¬ 
tempt at drawing an inference as to a fresh 
dedication is to be found in what the plaintiffs 
did immediately after they purchased the pro¬ 
perty. Shortly after their purchase, plaintiff 1, 
and the father of plaintiffs 3 to 7 objected to the 
offending words in the jamabandi (ex. d) befure 
the then S. D. 0. who, by his order dated 17th 
June 1912, deleted the offending words which 
entry stood deleted from 17th June 1912 till 
Ootober 1939, when the then Deputy Commis- 
eioner, by his order dated 16th October 1939, 
restored the offending words. For 22 years at 
any rate the plaintiffs were in possession of the 
property by virtue of their title derived from 
their purchase from the widow of Dwarika. It is 
reasonable to suppose that between 1912 and 
1939, there would be a manager of the Temple, 
If there was a fresh dedication after 1899. There 
is nothing on the record to show that there was 
a manager of the temple. Indeed, we think 
there was none for if there was one he would 
have resisted the attempts of plaintiff l and the 
father of plaintiffs 3 to 7 to have the offending 
words deleted. No attempt was ever made by 
any person alleging himself to be the manager 
. of the temple to bring a suit for possession 
between 1912-1939. We think, on the facts of the 
oase, it is reasonable to suppose that the temple 
had resigned itself to the adverse decision against 
itself, to the adverse decision against its owner¬ 
ship, in the suit of 1899, and it tock no further 
interest in the matter from 1899 to 1939. 

CJ8l The judgment of the trial Court shows 
that before Gopal Goswami, the templo was 
managed by hisfathor, Girdhar Goswami. Be. 
fore Giridhar, his brother, Jatadhar, was the 
manager. Before Jatadhar, the manager was 
hia brother, Sridhar. Before Sridhar, the mana¬ 
ger was bis father, Sudbadbar, and before 
Sudhadhar, the manager was his father, Lakhi- 
dhar. Lakhidhar was the eldest son of Ganga- 
dhar the original trustee. Gopal Goswami was 
senior to Jibadhar by some 30 years and at the 
time of giving evidence in the suit of 1899, Gopal 
Goswami was 87 years old. Gopal Goswami 
appears to have died in the year 1956. From 
October 1913 right up to the year in whiob Gopal 
Goswami died, the plaintiffs were undoubtedly 
1950 ABsam/13 & 14 


in possession of tbo property in suit as truo 
owners, tracing their title to the transfers made 
by Praneswar in 1907. Praneswar succeeded in 
getting a decision in bis favour in the suit of 
1899 to the effect that thu tomplo’s right to the 
property had been extinguished, and that he and 
Joydev were the true owners. It is obvi ni 3 that 
» if an inference as to a fresh dedication is capable 
of being drawn, it must be capable of being 
referred to a dedication by Praneswar who had 
been declared to be the owner of the property 
in 1899. He alone was capable of making a 
fresh dedication, having acquired title to the pro- 
perty in suit by a decision of a competent Court 
in suit No. 792 of 1899, on the issue as to adverse 
possession. 

(29] Far from dedicating the property to the 
temple, Praneswar, the only person who could 
dedicate the property, transferred the property 
to Dwarikanath Roy, and the widow of Dwari- 
kanath Roy transferred the property to the 
plaintiffs in the present suit. Tnese transfers are 
wholly inconsistent with the inference which 
Mr. Ghose has invited us to draw from the 
offending entries. Moreover, the plaintiffs in 1912 
succeeded in having the offending wor Is in the 
jamabandi deleted, and for a period of 27 years 
thereafter they wero in possession of the property 
in their own right to the exclusion of the templo 
or the manager of the temple. There is no 
evidence that Gopal Goswami or his brother, 
Jibadhar, the defendant in the present suit, over 
collected rents from the plaintiffs or their 
tenants. Such evidence as was attempted to be 
‘given in this behalf has been rejected by the 
Courts below. Indeed, having regard to the facts 
and circumstances of this case, it is impossible 
that the plaintiffs or their tenants could ever 
have paid rent or othor consideration to thu 
defendant in the present suit. 

[30] The acquisition of the property in suit 
by Topodhar, by exchange of hia share in the 
paternal property in North Gauhati with an 
ancestor of tho defendant, and Topodhar’a be- 
quest in favour of his grandsons and tho devo¬ 
lution of tho property in suit on succession to 
the heirs of Topodhar’s grandsons until it de¬ 
volved on Praneswar who transferred it to 
Joydev and Dwarika, and the salo of tho pro¬ 
perty in suit to the plaintiffs in 1911 by Dwari- 
ka’s widow all point to one conolusion that tho 
property in suit was held by Topodhar and his 
successors in-interest in their own right and ad- 
ver3ely to the temple, and that at no time 
there was a fresh dedication after 1899, so a3 to 
justify the view that the plaintiffs had acquired 
a limited interest valid for th8 duration of tho 
office of the manager of the temple. 
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[31] In this view, the plaintiffs’ suit has been 
rightly decreed by the Courts below and we see 
no reason to interfere with the judgment and 
decree of the lower appellate Court. 

[32] The result is that the appeal is dismissed 
with costs. 

Lodge C. J — I agree. 

v.R.B. Appeal dismissed. 

_ « 

A. I. R. (37) 1950 Assam 98 [C. N. 38.] 
Thadani 0. J. and Ram Labhaya J. 

Muklesur Rahman and another —-Accused 
—Appellants v. The King. 

Jail Appeal No. 39 ot 1949, D/-7-2-1950. 

(a) Penal Code (I860), Ss. 34 and 304—Common 
intention, meaning of — Conviction under S. 304 — 
S. 34 it applies. 

The oommon intention contemplated by S. 84 is 
anterior in time to the commission of the crime, and 
doeB not refer to the time when the act is committed. 
If, on the facts of a particular case, it is proved that the 
oommon intention of two or more persons was to oause 
death of a person, and in furtherance of the oommon 
intention, an act was done by one whioh oaused the 
death of a person, 8. 34 would apply to such a case 
whether the conviotion is recorded under S. 304 (1) or 
304 (2), Penal Code: A. I. R. (11) 1944 Cal. 339, 
Approved. [Para 5] 

(b) Criminal P. C. (1898), Ss. 297 and 537— Mis¬ 
direction-Murder trial—Charge to jury suggesting 
possibility of application of S. 304, Part II, Penal 
Code though in fact it was not applicable— Verdict 
of guilty under S. 304, Part II read with S. 34- 
Error not prejudicing accused — No miscarriage of 
iustice—Verdict will not be interfered with. 

[Para 13] 

Annotation : (’49 Com.) Cr. P. C., S. 297, N. 13. 

K. B. Barman, Government-Advocate — 

for the Crown. 

Thadani C. J. — This is an appeal from jail 
preferred by one Muklesur Rahman and Habi* 
bur Rahman who were oonvioted by the learned 
Sessions Judge, A. L. D., under 8. 304, Part II, 
read with 8. 34, Penal Code, upon a trial held 
with the aid of a jury. Agreeing with the 
unanimous verdict of the jury, the learned Judge 
found the two accused guilty and sentenced the 
accused Muklesur Rahman to rigoroug imprison- 
rnent for five years, and Habibur Rahman to 
rigorous imprisonment for four years, under 
8. 804, Part II, read with 8. 34, Penal Code. 

[ 2 ] We admitted the appeal to hearing in 
order to satisfy ourselves whether 8. 84, Penal 
Code, was applicable in point of law to a case 
when the accused persons are convioted and 
sentenced under 8. 804, Part II read with 8. 34, 
Penal Code. 

[3] The question of common intention is a 
question of faot, which was properly dealt with 
by the learned Sessions Judge in his summing 
up to the Jury, and we, therefore, accept the 
existence of a common intention within the 


meaning of 8. 34, Penal Code, as a fact, which 
undoubtedly was a matter for the jury alone te 
decide. 

[4] The question whether in point of law, 

8. 34, Penal Code, applies to a case when accused 
persons are charged with and found guilty under 
8. 304, Part II, Penal Code, came up before ft. 
Division Bench of the Caloutta High Court in 
Ibra Akanda v. Emperor, A, I. R. (3i) 1944 
oal. 839 : (45 Or. L. J. 771). Lodge and Das JJ. 
differed, Khundkar J., agreed with Lodge J,, 
and referred to the case reported in Adam Ali 
v. Emperor , 31 C w. N. 814 : (a. I. R. (14) 191T 
oal. 324 : 28 Or. L. J. 834), in whioh the follow¬ 
ing observations were made : 

“There is yet another objection to the charges and 
verdiot. It is that S- 34, which is based on a common 
intention, cannot 'possibly be used with Part 2 ot 
8.804, which expressly excludes intention. Personally 
I do not think that it oonld be ueed with Part 1 either, 
exoept possibly in very rare cases. However, the point 
is that the jury have found the accused guilty of com¬ 
mitting culpable homlofde by doing an aot with the 
knowledge that they were likely to oause death but 
without any euoh intention in furtherance of a common 
intention. It is the badly framed oharge and the defec¬ 
tive eumming up that have led the jury to their 
illogical verdiot.” 

With reference to these observations, Lodge J, 
remarked : 

“With great respeot to the learned Judge, I am not 
quite able to discover whether he did or did not disoofli 
it or give any reason for hie decision. But it is clear 
from a perusal of the judgment that the learned Judge 
decided the case upon other considerations and_ that 
the decision of that case did not depend on the Inter¬ 
pretation of 8. 84. The learned Judge’s remarks, there¬ 
fore, on the applicability of S. 34 to 8. 304, Part 9, 

may be considered as obiter diota.Though the 

question of the true interpretation of 8. 34 has been 
considered in many reported oases, In the majority of 
those oases, the term "criminal act” was examined and 
the Courts did not attempt to explain the meaning of 
the phrase In furtherance of the oommon intention of 
all . . . In the result, therefore, I hold that there is no 
difficulty in applying Ss. 34 and 85 to oases of oulpable 
homioide’punishable under 8. 304 (2).” 

[fi] With respect, we think, the view taken by- 
Lodge and Khundkar JJ , is right. It iB to bft 
observed that the common intention contem¬ 
plated by 8. 34 is anterior in time to the com¬ 
mission of the orime, and does not refer to the 
time when the act is committed. If, on the facte 
of a particular case, it is proved that the com¬ 
mon intention of two or more persons was to 
oause death of a person, and in furtherance of 
the common intention, an act was done by one 
whioh caused the death of a person, we do not 
think there is any difficulty in applying 8. 94, 
whether the conviction is recorded under 8. 304 
(l) or 8. 304 (2), Penal Code. 

[6] The result is that the appeal is dismissed. 

[7] Ram Labhaya J. — I agree with my 
Lord the Chief Justice in the conclusion that the 
appeal may be dismissed. 
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[8] The learned Government-Advocate hae 
relied on Ibra Akanda v. Emperor, a. i. r. ( 31 ) 
1944 Oal. 839 : (45 Or. L. J. 771), for showing that 
there is not difficulty in applying s. 84 , Penal 
Code to oases oovered by 8. 804, Part II, Penal 
Code. In this oa98 on a difference arising be¬ 
tween Lodge and Das JJ., the matter was placed 
before Khundkar J., under the provisions of 
8. 429, Criminal P. 0. 


[9] Lodge J. was firmly of the opinion 
that there was no difficulty in applying 8s. 84 
and 35 to cases of culpable homioide punishable 
under 8. S04, part. Ii=(see p. 346). Das J., on the 
other hand, was emphatio in the expression of 
the view that Part. II of 8. 304 expressly excludes 
intention and could not possibly be read with 
8. 34, Penal Code. These views represented the 
two extremes of a very vexed question. 

[ 10 ] Khundkar J., it appears, could not 
agree with any of these views. His conclusion 
stated in his own words is as follows : 

"It follows that, as already Indicated, I oannot con¬ 
cur with my brother Da9 in the view that the principle 
of 8. 34 oan never be applied to an offence punishable 
under the seoond part of 8. 804." 


[ 11 ] Hff'came to this conclusion by giving 
the words "common intention” occurring in 8. 34 
a meaning varying with the facts of each case. 
In his view "common intention” referred to in 
8. 84 could not be given a constant connotation. 
It varied with the facts of each particular case. 
In this view of the matter, he could not hold 
that 8. 84 could never be applied to an offence 
punishable under S. 804, Part II. He, however, 
made certain observations which considerably 
reduoed the scope of the applicability of 8. 34 to 
oases falling under 8. 304, Part II His observa¬ 
tions are as follows: 

"Before I leave this subject, however, I ought to add 
“ a V am inclined to indorte the observations of 
Henderson J., that In aotual faot, cases in which the 
principie enunciated in 8.34 can be applied loan 
offence puniBhable under Part II of 8. 304, are not of 
very frequent occurrence. Cases of the typo out of 
wh oh the appeals here dealt with have ariaen, are 
really oases in which the offence committed Is in fact 
murder punishable under 8. 302. In order to allay the 

? f 1Ur ! 68 ” h °’ ,n thia P roviD00 . are notoriously 
J!®"® *2 * etu “»ng affirmative verdicts on oapital 
WvTc, J adR6B fret * UHDll y go to artificial lengths, in 
p!!t II !SL“u. Me 2y 40 ,a verdict-under 8.304, 
m U ,d.?ir noMlig! "‘ denM Bb ° w “ that “ 

, These observations show that cases which 
oould be appropriately placed under 8. 304 , 
Part II, read with s. 34 would be found to be rare 
in aotual life even if full effect is given to the 
viow of Khundkar J. The statement that Judges 
by their obarge make it possible for the juries to 
return a verdiot under 8. 804, Part II in order to 
get over the difficulty oreated by the dieinolma. 
won of the juries to return a verdiot on oapital 
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charges under 9. 302 is unfortunately very true 
and the present case is typical of the attitude of 
Judges iu this respect. A conviotion in the me- 
sent case under s. 302 or s. 304, part i, would 
obviously have been more appropriate. The charge 
suggested the possibility of the application of 
8. 304 Part II, where in fact it was not applioa- 
ble. The error, therefore, has been not in the 
application of S. 34 but in the application of 
S. 304, part II. 

[13] The misdirection in these circumstances 
has not prejudiced the accused, and there has 
been no miscarriage of justice. The appellants 
on the other hand became entitled to lenient 
treatment. In this view of the matter, there is 
no basis for interference in this case and it is 
not necessary to examine the question of princi¬ 
ple whether 8. 34 can under any conceivable 
circumstances be applied to cases falling under 
8. 304, part II. 

K - 8, Appeal dismissed 
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Thadani Ag. 0. J. 

Rafiquddin _ Appellant v. Muklusa Bibi 
and others — Respondents. 

Revenue Appeal No. 37 of 1948 (H.C.), D/- 25tb 
November 1949, against order of Deputy Commissioner 
Caobar, D/- 27th August 1948. 

Assam Land and Revenue Regulation (I [1] of 
1886), S. 147 (b) — Order issuing non-renewal notice 
to an annual patta-holder or directing him to show 
cause why he should not be prosecuted under 
S. 193, Penal Code, is not an order within S. 147 (b) 
and, therefore, not appealable. [Para 2] 

N. M. Dam — for Appellant. 

J. G. Sen — for Respondents. 

Judgment. — This is an appeal against an 
order passed by the learned Deputy Commis¬ 
sioner, Cachar, dated 27th August 1948 . The 
order is in these terms : 

"The existing settlement with Rafiquddin is termina¬ 
ted by service of non-renewal notice. 

Regurding some false statements made by Rafiqud- 
din In this affidavit, ho is to show cause why he should 
not bo projeouted under 8. 193, Penal Code, for mak¬ 
ing false statements on oath before a Magistrate.’’ 

[ 2 ] It is admitted by Mr. Dam that under 
cl. (b), 8. 147, Assam Land and Revenue Regu¬ 
lation, 1886, an appeal lies from any order, 
original or appellate, passed by a Deputy Com¬ 
missioner of a District. Neither para, l of the 
order in question Dor Para. 2 constitutes an 
order within the meaning of cl. (b) of 8. 147 . 
Admittedly, the appellant is an annual patta- 
holder and under the terms of the settlement, 
Government ba9 the right to give a non renewal 
notice of the annual patta to the patta holder 
that the patta will not be renewed for the follow¬ 
ing agricultural year. A non-renewal notice is-■ 
sued to an annual patta-holder is not an order! 
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! passed within the meaning of S. 147 (b), Assam 
Land and Revenue Regulation : nor is the Rule 
issued to the appellant to show cause why he 
should not be prosecuted under S. 193, Penal 
Code, an order within the meaning of s. 147 (b). 

[3] The result is that the appeal is dismissed 
with no order as to costs. 

K.8. Appeal dismissed. 


A. I. R. (37) 1950 Assam ICO [C. N. 40.] 

Thadani C. J. and Ram Labhaya J. 

Sri Ram Saran Kashyap — Petitioner v. 
The King. 

Criminal Miso. Case No. 16 of 1949, D/-24-1-1950. 

Administration oi Police and Justice in the Naga 
Hills District Rules, R. 22 — Transfer of criminal 
case from Naga Hills District under S. 526, Cri¬ 
minal P. C.—Criminal P. C. (1898), S. 526. 

There is nothing in tho rules framed for the admi¬ 
nistration of police and justice in the Naga Hills 
District by which the High Court of Assam can transfer 
a oriminal case pending in one of the Courts in the 
Naga Hills District to a Court outside that Distriot. 
The language of R. 22 which enjoins that the pro¬ 
cedure shall be in the spirit of the Code of Criminal 
Procedure limits the rule by the words ‘ as far as it is 
applicable to tho circumstances of tho district." The 
rule cannot, therefore, b? hold to empower the High 
Court to transfer a case either in term3 of the Code or 
its spirit for It is plain that S. 526 applies to the facts 
and oircumstanoes of tho case and not to the circum¬ 
stances of tho district. [Para 7] 

D. R. Das, R. K. Chaudhuri and B. N. Chaudhuri 

—for Petitioner. 

K. R Barman, Qovt. Advocate — for the Crown. 

Thadani C. J —This is an application under 
the provisions of S. 526, Oriminal P. C., praying 
for the transfer of caso No. c. R. 10 of 1949 
pending in the Court of the Magistrate, 1 st 
Glass, Kohima, Naga Hills, against one Sri Ram 
Saran Kashyap under s. 420, Penal Code. 

[ 2 ] The case is sought to be transferred on 
the ground of the convenience of the parties. It 
is stated in the petition that the acoused resides 
in Calcutta; tho journey from Calcutta to Kohima 
is a long and troublesome one aud requires fre- 
quent changes and takes several days ; that of 
the 10 prosecution witnesses, 6 reside in Calcutta, 

3 in Shillong, and the remaining witness in New 
Delhi. 

[3] We had occasion to consider the question 
of transfer of a criminal case pending before a 
Magistrate of Kohima in the Naga Hills Distriot 
in the case of one Krishna Prasanna Chakra- 
varty. In our judgment, which is reported in 
Krishna Prasanna v. Jan Mohammad, a.i.r. 
(36) 1949 Assam 69 : (61 or. L. J. 147), we 
observed : 

"The Governor of Assam is empowered by S. 6, 
Scheduled Districts Act, 1874, to prescribe rules for the 
administration of justice and police in the Naga Hills 
District. It is not disputed that Kohima where the two 
complaints have been instituted is situated in the Naga 
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Hills District. Rules 15 to 22 of the Rules framed by 
the Governor of Assam in pursuance of S. 6, Scheduled 
Districts Act of 1874, appear to us to exolude the 
operation of the Criminal Procedure Code." 

[4] We referred to the terms of S. 1, Orimi¬ 
nal P. C„ which is in these terms : 

“•.(2). It extends to the whole of British 

India, but in the absence of any specifio provision to 
the contrary, nothing herein contained shall aSeot any 
special or local law now in force, or any special juris¬ 
diction or power conferred, or any special form of pro¬ 
cedure prescribed by any other law for the time being 
in force, or shall apply to : 

(a) the Commissioner of Police in the towns of Cal¬ 
cutta, Madras and Bombay or the Police in the towns 
of Caloutta and Bombay ; 

(b) heads of villages in tho Presidency of Fort 8t. 
George, or 

(c) Village PoliceOfficers in the Presidency of Bombay: 
provided that the Local Government may, if it thinks 
fit, by notification in the Official Gazette, extend any 
of the provisions of this Oode, with any neoessary 
modifications, to suoh excepted persons.” 

[5] We then examined the scheme of the 
Rules framed for the Administration of Justice 
and Police in the Naga Hills and stated : 

“It i3 manifest that Rr. 15 to 19 framed nnder the 
Act of 1874, to which we have referred, do not prescribe 
any procedure for the trial of oriminal oSences Sec¬ 
tions 20 and 21 deal with the right of appeal and the 
Governor-General’s prerogative of reviewing the pro¬ 
ceedings of the Governor of Assam. It is common 
ground that the powers which the Governor of Assam 
exercised cefore the establishment of the High Court of 
Assam have slnoe been conferred on this High Court. 
But the powers conferred on this Court are undoubtedly 
limited in their extont to the powers whioh the Gover¬ 
nor of Assam himself could have exeroised under the 
rules framed under the Act of 1874. 

We cannot find anything in the rules framed by the 
Governor of Assam whioh authorises the Governor of 
Assam to transfer a criminal oase pending in one of 
the Courts of the Naga Hills District to a Court outside 

the Naga Hills District.It is plain that as the 

Governor of Assam himself had no power to transfer 
a case from a oriminal Court in the Naga Hills District 
to a Court outside that district in the Province of 
Assam, this Court which in enabled to exercise suoh 
powers only as the Governor of Assam should have 
exeroised, is not competent to transfer the case3 to a 
Court at Dibrugarh, a place outside the Naga Hills 

Distriot.We think the words ‘in the spirit of 

the Code of Criminal Procedure’ U3ed in R 22 are not 
to be interpreted In a manner so as to enable this 
Court to apply th9 provisions of the Code of Cciminal 
Procedure to the trial of oSences in the Naga Hills 
Distriot, when the operation of the Code to the admi¬ 
nistration of justice in the Naga Hills District is exclu¬ 
ded by rules framed under a special enactment, namely, 
the Act of 1874." 

[6l Mr. Das for the petitioner has contended 
that the Scheduled Districts Aot of 1874 has been 
omitted by the Adaptation Order of 1937, and 
that as the decision of this Court was based upon 
the interpretation of R. 22 framed under the 
Scheduled Districts Act of 1874, the decision 
arrived at in Krishna Prasanna v. Jan 
Mahammei, (A. I. R. (36) 1949 Assam 69 : 61 
Cr. L. J. 147), should not b9 regarded as an im- 
pediment to revising our view, so as to enable 
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us to make an order of transfer under the pro¬ 
visions of 8 . 626, Criminal P. C. While it is true 
that the Scheduled Districts Act of 1874 has been 
omitted by the Adaptation Order of 1937, never, 
theless there is a Regulation called the Naga 
Hills f Administration of Justice and Police) 
Regulation, 1947, dated 10-10-1947, which retains 
the provisions of R. 22 of the Rules framed for 
the Administration of Justice and Police in the 
Naga Hills Distriob framed under the Act of 1874 . 
Mr. Das, on being satisfied that R. 22 is still in 
force, contended that even so, R. 22 which enables 
this Court to invoke the spirit of the Code of 
Criminal Procedure, empowers us to make an 
order of transfer from the Naga Hills District to 
any other district in the Province of Assam. 
Rule 22 is in these terms: 

"22. The procedure of the Governor of Assam, (he 
Commissioner, the Deputy Commissioner and his Assis¬ 
tants eball be in the spirit of the Code of Criminal Proce- 
dureaa far as it is applicable to tbe circumstances of the 
district and consistent with tbese rules; the chief excep¬ 
tions are: 

(a) Only verbal order or notice shall bo requisite, 
except when the regular police arc employed or the per¬ 
son concerned is not resident cr in the district at the 
time; or, if in the district, but resident beyond it, where 
his place of abode is not known. Tbe order shall be 
made known to the person affected or to some adult 
member of his family, or proclaimed at the place he 
was last known to be at, in sufficient timo to allow 
him, if ho see fit, to appear. 

(b) A note of the substance of all the proceedings 
in cases tried before them must be kept by the Deputy 
Commissioner and his Assistants as required by S. 264, 
Criminal P. C. In cases requiring a sentence exceeding 
three years, a full note of tbe evidence and proceedings 
must bo kept. Examinations and proceedings shall 
generally be recorded in English only. 

(o) The proceedings of the Mauzadars, gaonburas, 
chiefs, headmen of kbels or other duly recognised village 
authorities need not bo in writing. 

(d) All fines levied by the mauzadars, gaonburas, 
chiefs, headmen of khels, or other duly recognised 
village authorities shall bo paid to the Deputy°Co;n- 
misaiouer or his Assistants cr other officer empowered 
to reoeivo them, within eight days from the date of 
realisation, unless they are immediately paid to the 
aggrieved party as compensation. 

(o) It shall be discretionary to examine witnesses on 
oath in any form, or to warn them that they are liable 
to tho punishment for perjury if they stato that which 
they know to be false. 

(f) No pleader shall bo allowed to appear in any case 
except with the special permission of the Deputy Com¬ 
missioner. The term 'pleader' includes ‘mukhtar’ or 
any other professional Bgent recognised by the Court. 
Such permission shall always bo granted when the 
application is to appear on behalf of a person accused 
of murder. For the defences of paupers accused of 
murder, Rr. 19 to 21 of tbe Assam Law Department 
Manual, Part II, Criminal Rules, shall bo followed 
mutatia mutandis." 

[7] The language of R. 22 is, however, eignifi. 
oant. While enjoining that the procedure shall 
be in the spirit of the Code of Criminal Proce- 
dure,-it limits the Rule by the words "as far as 
it is applicable to the circumstances of the die* 
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trict as distinct from "as far as applicable to] 
tho circumstances of tho case”. If the words had 
been “as far ag it ig applicable to tbe circums¬ 
tances of tbe case”, the interpretation sought to 
be put by Mr. Dag might have been ot some 
assistance to him. If tbe procedure shall be in 
the spirit of tbe Codo of Criminal Procedure as 
far as it ig applicable to the circumstances of tbe 
district, and not to tho circumstances of the! 
case, we cannot see how R. 22 would empower! 
tbig Court to transfer a case either in terms ofi 
tbe Code of Criminal Procedure or its spirit, for; 
it ig plain that 8. 526, Criminal P. C. applies to] 
the facts and circumstances of a case, and not 
to the circumstances of tbe district. 

[8] We find it, therefore, difficult to take a 
different view to tbe one wbiob we took in tbe 
case of Krishna Prasanna v. Jan Mahammed, 
a. i. r. (36) 1949 Assam 69 : (51 Cr. L. J. 117). 

[9] Tbe result is that the applic-i' ion fails and 
is dismissed. 

Ram Labhaya J. —I agree. 

G.M.J. Application dismissed. 

A. I. R. (37) 1950 Assam 101 [C. X. 41.] 
Thadani C. J. and Ram Labhaya J. 

Tinsulcia Municipal Board. — Appellant, v. 
Banhim Chandra Chose and another — Res¬ 
pondents. 

8. A. No. 34A of 1918, D/- 19-1-1950. 

(a) Municipalities—Assam Municipal Act (I [1J 
of 1923), S. 320 - Applicability—Suit for malicious 
prosecution against municipality — Period oi notice 
— Exclusion of—Limitation Act (1908), Ss. 15 (2), 
29 (2) and Art. 23. 

Per Ram Lahbnya J .— Section 320 covers a suit for 
malicious pro : ecution again -1 a municipality and ia 
subject to S. 15(2), Limitation Act by virtue of S. 2 '(2), 
Limitation Act as tb<* operation <jf S. 15 (2) bis not 
been excluded by anything contained in-the A-nra 
Municipal Act. Hence, in computing the j enod ot limi¬ 
tation prescribed by 8. 320 (2), tbe p'aintiff Is entitled 
to exclude the period of one month’s uotieo p-e.-cribed 
by 8. 320 (1): A. I. R. (19) 1932 Bom. 259. 'ltd. on. 

(Paras 5, 7, 8,9] 

Per Thadani C. J. — Section' 320 has no applica¬ 
tion to a suit for damages for malicious prosecution in¬ 
asmuch as malicious prosecution is not Form thing dono 
under but outside the Ajt. Sucb a suit is governed by 
Art. 23, Limitation Act. [Para 25] 

Annotation: ('42 Coin ) Limitation Act, S. 15 N. 19; 

8. 29, N 4; Art. 23 N. 7. 

(b) Municipalities—Assam Municipal Act (I [1] 
of 1923), S. 236 — Prohibition oi olfensive trade 
without defining limits. 

Section 236 merely authorises the Board to define 
limits within which certain dangerous cr offensive 
trades may be carried on. Tbe municipality can mere¬ 
ly regulate certain trades by defining tbe areas where 
they may be carried on within municipal limits. If tho 
municipality merely imposes a feo for carrying on 
auob a trade without defining any limits as regards 
locality, the action of the municipality would defeat 
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the very purpose of the seotion and would be ultra 
vires its powers under the Act. [Para 14] 

(c) Tort — Malicious prosecution — Burden of 
proof—Essential facts to be proved. 

The plaintiff in order to succeed in a suit for dam-- 
ages for malicious prosecution has to prove, (1) that he 
was prosecuted by the defendant, (2) that the proceed¬ 
ings complained of terminated in favour of the plaintiff 
if from their nature they were capable of so terminat¬ 
ing, (3) that the prosecution was instituted against him 
without any reasonable or probable oause, (4) that the 
prosecution was instituted with a malioious intention, 
that is, not with the mere intention of carrying the 
law into effect or in furtherance of justioe but with 
Borne indirect or improper motive. [Para 15] 

(d) Tort— Malicious prosecution — Absence of 
reasonable and probable cause — Legal malice 
when to be inferred. 

In a particular oase it may be possible to infer im¬ 
proper motive from the obvious or the apparent illega¬ 
lity of the aotion taken. But it is not in every case 
that because there is abaenoe of reasonable or probable 
cause for a prosecution that a Judge would be justified 
in inferring malice. Where there is something more to 
indioato the existence of indireot or improper motive 
besides the mere absence of reasonable or probable 
cause, a finding that the prosecution was malicious 
would bo justified. [Para 19] 

(e) Tort—Malicious prosecution — Damages — 
Chairman of municipality bona fide demanding 
license fee from plaintiff in accordance with its 
resolution—Prosecution of plaintiff for failure to 
take out license— Discharge — Municipality in de¬ 
manding fee acting outside its powers under Act— 
Held there was absence of reasonable and proba¬ 
ble cause for prosecution — Municipality not ac¬ 
tuated by any indirect or improper motive other 
than furtherance of justice or vindication of the 
law in prosecuting—Held, there being absence of 
malice, claim for damages was not maintainable. 
A. I. R. (19) 1932 Bom. 259, Disting. 

[Paras 14, 18 and 21] 

(f) Civil P. C. (1908), O. 41, R. 33 — Power to 
reverse decree against respondent who has not 
appealed. 

Where a suit for malioious proseoution against a 
municipality and its Chairman in his official capacity 
is deoreed by the trial Court and the decree is reversed 
in appeal by the municipality alone on a ground com¬ 
mon to both the defendants the appellate Court can 
also reverse the decree against the respondent Chair¬ 
man who ha3 not appealed. [Para 22] 

Annotation: (’44 Com.) Civil P.C., 0. 41 R. 33 N. 6. 

B. C. Barua and S. C. Chaudhur ]/— lor Appellant. 

J. C. Sen—tor Respondents. 

Ram Labhaya J— This appeal arises out 
of a suit (or recovery of damages on account of 
the alleged malicious prosecution of the plaintiff 
by defendant 1, the Chairman of the Tinsukia 
Municipal Board, and defendant 2 ^ the Board 
itself. The learned Munsiff of Dibrugarh found 
that the suit was not within time though the 
prosecution of the plaintiff at the instance of the 
defendants was without reasonable and probable 
oause. He inferred malice from the absence of 
reasonable and probable cause. The suit, how- 
ever, was dismissed as barred by time. 

[2] On appeal, the learned Additional Subor- 
dinate Judge held that the suit wa3_within time. 


He agreed with the other findings arrived at by 
the learned Munsiff and as a result decreed the 
plaintiff’s claim with costs against defendants. 
The Tinsukia Municipal Board (defendant 2) 
has appealed. 

[3] In appeal both the findings arrived at by 
the learned Additional Subordinate Judge have 
been assailed. The first contention relates to 
the question of limitation. It is urged that the 
suit was barred by time. The plaintiff was pro- 
seouted for not taking a license for the storage 
of lime. He was discharged on 11th December 
1946. The suit was instituted on 20th Maroh 
1946. It is pointed out that under S. 320, Assam 
Municipal Act, the suit should have been insti¬ 
tuted within three months from the date of the 
accrual of the cause of action and this not having 
been done it is therefore barred by time. The 
plaintiff, however, claims that he is entitled to 
add to the period of three months allowed to 
him by s. 320, Assam Municipal Aot the period 
of one month’s notice whioh he was bound to 
give to the defendant before being able to insti¬ 
tute the suit. If this period of one month is 
allowed to him, the suit would be within time. 
The question, therefore, i3 whether the period of 
notice can be added to the period of limitation 
allowed by 8. 320, for the institution of a suit 
against the Municipal Board or any of its offi¬ 
cers. 

[4] Seotion 320 provides that: 

“No suit shall be brought against any Board or any 
of its officers, or any person acting uuder its direotion 
for anything done under this Act, until the expiration 
of one month next after notice in writing has been deli¬ 
vered or left at the offioa of suoh Board." 

In cl. (2) it provides that: 

“Every such aotion shall be commenced within three 
months next after the aoorual of the oanse of aotion, 
and not afterwards." 

It is obvious that one month’s notice was a 
necessary prerequisite for the institution of the 
suit. This is common ground. The controversy 
is on the second clause of the section whioh 
allows three months for the institution of the 
suit. The period of time allowed for the suit 
is again undeniably three months. The qnestion 
is how this period is to be oomputed or whether 
in computing this period of three months, the 
period of notics is to be excluded from com- 
putation or not. 

[5] Seotion 320, Assam Municipal Act oovers 
all suits against the Board or any of its offioers 
for anything done under the Aot. The suit for 
malicious proseoution would be covered by it. 
Thi3 is not disputed. The period provided for 
such a suit is only three months. The Indian 
Limitation Act provides a different period of 
limitation for suits for damages or compensation 
for malicious prosecution. 
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[6] Section 39* ol. (a), Limitation Aot, provides 

that: 

"Where any special or local law prescribes for any 
■nit, Appeal or application a period of limitation diffa- 
fent from the period prescribed therefor by eoh. 1, 
the provisions of 3. 3 shall apply, as if suoh period 
we*e prescribed therefore in that eohedule, and for pur- 

r ol determining any period of limitation prescribed 
any aoit, appeal or application by any speoial or 
ooal law— (a) the provisions contained in 3. 4, Ss. 9-18, 
•nd 8- 22 shall apply only in so fat as, and to the ex¬ 
tent to whioh, they are not expressly exoluded by such 
■pedal or looal law.” 

hi Section 320, Assam Municipal Act does 
provide for a period of limitation different from 
that provided in the Indian Limitation Aot for 
Boil, for compensation for malicious prosecution. 
H 88. 9-18 apply, 8. 320 would be read sub. 
jeofc to 8. 15 ( 2 ), Limitation Act whioh embodies 
general provision to the effect that in comput- 
ing the period of limitation prescribed for any 
suit of which notice has been given in accor. 
dance with the requirements of any enactment 
for the time being in force, the period of such 
notice shall be exoluded. The general rule will 
not be applicable if as laid down in S. 29 (2) the 
special or looal law prescribing a period of limi¬ 
tation different from that provided in Sob. 1, 
Limitation Aot, expressly excludes the applica- 
tion of s. 15. Now, whatever may be aaid of 
the implications of 8. 320, it oertainly does 
not in express terms exclude the operation or 
application of 8. 15 or other sections of the 
Limitation Aot which would apply by virtue of 
8. 29, Limitation Act. The learned oounsel for 
the appellant has referred us to the language of 
ol. ( 2 ) of 8. 320, Assam Municipal Act, whioh is 
•a follows: 

“Every suoh action shall be commenced within throe 
months next after the aoorual of the oauae of action, and 
not afterwards.” 

[8l He points that the words “and not after, 
wards*' would show that the Legislature intended 
that the plaintiff suing a Municipal Board had 
only three months from the date the cause of 
action accrued. No suit could be instituted after, 
wards. The implication of the requirement, ho 
argues, would bs that notice of one month must 
be given within this period and that it cannot be 
added to the period of suit. We do not think 
enoh an intention oan be attributed to the 
Legislature. It oannot be gathered from the 
language of the olanse under consideration. It 
merely provides a period of limitation in empha¬ 
tic language. It does not deal with the principles 
Or rales governing the computation of the period. 
It is in its naturelike the olauses of 8ch. 1 , 
Limitation Aot by whioh periods of limitation 
for different kinds of suits are laid down. The 
Assam Municipal Aot is admittedly not exhaus¬ 
tive so far aa the statement of the law of limita¬ 


tion is concerned. It does not embody a complete 
code of limitation. Where therefore it specifies 
or prescribes a period for a suit, the method of 
computing that period would be regulated by 
the general rules laid down in the Limitation 
Act for that purpose unless it is expressly laid 
down to the contrary. The learned counsel him¬ 
self finds it difficult to contend that the applica¬ 
tion of S. 15 ( 2 ) has been expressly excluded. It 
was held in Chhagan Lai v. Thana Municipa¬ 
lity, A. I. R. (19) 1932 Bom. 259 at p. 266 : (56 
Bom. 135) that 

‘‘express exclusion is olearly exclusion by specific 
words in that behalf and not by a process of logical 
reasoning or implication from the words of the special 
or looal law." 

In that case a provision (3. 167, Bombay Dis. 
trict Municipal Act) analogous to s. 320, Assam 
Municipal Act was being considered. The provi¬ 
sion laid down the period of notice first and then 
laid down the period of six months for suits 
against the Board. The arrangement of the sec¬ 
tion was held not to imply necessarily that the 
period of notice was not to be excluded in com¬ 
puting the period of limitation. The learned 
Judges relying on Banga Chandra v. Kailash 
Chandra , A. I. R. (7) 1920 Gal. 325 : (58 I. 0.189) 
and Rewarchand Fatehchand v. Karachi 
Municipality, A. I. R. (17) 1930 Sind 93: (24 
S. L. R. 344). held that: 

"Section 167, Bombay District .Municipal Act was 
subject to 8. 15 (2), Limitation Act and a plaintiff 
instituting a suit for damages for malicious prosecution 
against tbo Municipality was entitled to exclude tho 
period of one month's notice from the period of limita¬ 
tion proscribed by 3. 107, for tbo suit." 

[9] I am in full agreement with this view and 
hold that 8. 320, Assam Municipal Act is Bubjecb 
to S. 15 (2), Limitation Act as the operation of 
S. 15 (2) has not been excluded by anything 
contained in tho Assam Municipal Act. The 
plaintiff, therefore, is entitled to exclude tho 
period of one month when computing the period 
for this suit. In this view of the matter the 
suit is not time barred. 

[10] The second point pressed is that the pro¬ 
secution of the plaintiff by the Municipal Board 
has not been proved to bo malicious and that 
no case has been made out for any award of 
damages. Facts bearing on tho question may 
be briefly stated. 

[ill The Tinsukia Municipal Board by its 
resolution, dated 16th May 1946, resolved that 
a license fee of R3. 25 bo imposed for the storage 
of lime. The resolution was to take effect from 
1st April 1946. The Chairman of tho Board 
(defendant l) sent a notice to the plaintiff on 
24th June 1946, demanding rs. 25 as license fee 
for storage of lime under S. 239, Assam Munici¬ 
pal Aot. The plaintiff informed the Chairman 
on 1st July 1946, that ho waa not manufacturing 
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any lime and may be exempted from the levy. 
The Chairman again by hie letter No. 459, dated 
16th July 1947, directed him to pay the fee of 
He. 26 and take a license. The plaintiff pleaded 
by hie letter, dated 28th July 1947, that S. 239 of 
the Municipal Act had no application to hie case. 
On this, the Chairman of the Board again 
informed the plaintiff that the tax for the stor. 
age for lime had been levied by the Board under 
8 . 236 of the Municipal Act, and that if he fail- 
ed to pay it, action would be taken against him 
even though he was not manufacturing lime. 
The plaintiff re-iterated his view of the law that 
8 . 236 could not apply to his case as he was not 
manufacturing lime. In his view mere storage 
of lime for sale was not such as act to which 
S. 236 could apply. He, therefore, intimated to 
the Chairman that in case he was prosecuted, 
both the Chairman and the Board would be 
liable in damages. 

[ 12 ] A complaint was lodged against the plain¬ 
tiff. Summons were issued in the first instance 
and later in order to procure his attendance, a 
warrant of arrest had to be issued. The Magis 
trato ultimately held that the action of the 
Board in levying a fee for the storage of lime 
was not covored by S. 236 of the Act. He found 
that the demand was not legal, and discharged 
the plaintiff on llth December 1946. Plaintiff 
now alleges that the prosecution was malicious 
and claims damages in consequence. 

[13] The resolution of the Tinsukia Munici¬ 
pal Board was passed at a meeting of the Board 
on 16th May 1946. A similar resolution was 
passed by tho Dibrugarh Board on 16 th April 
1946 . The resolution of the Tinsukia Board 
states that the Board has considered the Deputy 
Commissioner’s letter No. 1567-9, dated 23rd Feb¬ 
ruary 1945 as also letter No. 150, dated 26th 
April 1916 from the Chairman of tno Dibrugarh 
Board. Foes for a number of trades were fixed 
by this resolution. The storage of lime was one 
of the several items covered by tho resolution. 
The letter from the Deputy Commissioner as 
also the letter from the Chairman of the Dibru¬ 
garh Board, which are referred in the resolu¬ 
tion, have not been placed on the record and 
their contents are not known. It has, however, 
been proved that the Dibrugarh Municipality 
also imposed a fee on the storage of lime by its 
resolution, dated 16th April 1916. 

[14] When prohibiting the storage of lime 
within municipal limits without a license, the 
Board purported to act under S. 236. This sec- 
tion does lay down that within such local limits 
as may ba fixed by the Board at a meeting no 
place shall be used without a license for cer. 
tain purposes specified in the section. Manu¬ 
facture of lime is one of such purposes. But it is 


not denied from the side of the defendants that 
plaintiff was not manufacturing lime when 
the resolution in question wa3 passed. He was 
merely storing it for sale. Storage for sale ia 
obviously not the same as its manufacture. The 
learned counsel for the appellant has not con¬ 
tended that storage for sale of lime can be 
covered by the words " manufacture of lime." 
The only other clause which may be relied by 
the defendant (appellant) is the one which deals 
with a business from which offensive or un¬ 
wholesome smell may arise. It is not contended 
that stored lime would give rise to unwholesome 
smell but it is suggested that the business may 
be regarded as offensive. Assuming that storage 
of lime for sale can possibly by regarded as an 
offensive trade within the meaning of 8. 236, the 
Board could only define limits within which stor¬ 
age of lime for sale may not take place without a 
license. A Board would be exceeding its powers 
if it prohibited the storage of lime anywhere 
within the municipal limits without a license* 
for the question whether a trade is offensive 
has a very obviou3 connection with the locality 
in which it is carried on. If lime is stored far 
away from the habitation where no one is 
residing in the neighbourhood, tho storage of lime 
may not offend unless offence is sought by go¬ 
ing to the place. It is obviously for this reason 
that S. 236 merely authorises the Board to define 
limits within which oartain dangerous or offen¬ 
sive trades may be carried on. The Municipality 
can merely regulate certain trades by defining 
the areas where they may be oarried on within 
municipal limits. If the Municipality merely 
imposes a fee for carrying on suoh o trade 
without defining any limits as regards locality, 
the aotion of the Municipality would defeat the 
very purpose of the section. The principle under- 
lying the section is that dangerous or offensive 
trades may be at such places that their dan¬ 
gerous or offensive character ceases to be ft 
source of risk or inconvenience to the people 
residing within municipal limits, but it is re¬ 
cognised that the trades covered by the seotion 
though dangerous or offensive can be carried 
on within municipal limits. When the Board 
prohibited the storage of lime without defining 
the limits within which this trade could be 
carried on, it exceeded its powers and completely 
lost eight of the purpose underlying the section. 
It also fixed a fee of rs. 25 for a license to 
store and sell lime. Under ol. (2) of S. 69, Assam 
Municipal Act, the scale of fees in respect of 
the issue and the renewal of a license whioh may 
be granted by the Board under the Act if it 
does not amount to a tax covered by ol. ( 1 ) of tho 
section must be with the approval of the appro¬ 
priate higher authority before the fee becomes* 
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Chargeable. There is no allegation that the 
neQessftry approval of the higher authority was 
obtained in respect of the fees fixed by the re- 
eolation of 16th May 1946. In the absence of any 
allegation and in view of the faot that if such 
approval had been obtained it oould have been 
easily proved, no presumption can b8 made in 
favour of the Board on this point. The basis of 
the suit was that the prosecution was malicious 
or, in other words, the action of the Municipality 
was aotuated by some indireot motive. Consider, 
able emphasis was also laid on the illegality of 
the aotion taken by the Municipality. In spite of 
this no effort has been made to show that the 
fees levied were approved by competent autho- 
rity. In these circumstances, the fee was not 
legally recoverable aud the plaintiff could not 
have been prosecuted for his failure to obtain a 
license on payment of the prescribed fee. The 
complaint against the plaintiff was without re. 
asonable and probable cause for reasons given 
above.' 

Cl6l The Courts below have inferred malice 
from the absense of reasonable and probable 
oauee and it is here that they have fallen into an 
error. The plaintiff in order to succeed in a suit 
for damages for malicious prosecution has to 
prove (l) that he was prosecuted by the defen. 
dant, (2) that the proceedings complained of 
terminated in favour of the plaintiff if from 
their nature they were capable of so terminating, 

(3) that the prosecution was instituted against 
him without any reasonable or probable cause, 

(4) that the prosecution was instituted with a 
malicious intention, that is, not with the mere 
intention of carrying the law into effect or in 
furtherance of justice but with somo indirect or 
improper motive. This was so held in Balbhad. 
dar Stnyhv. BudriSah, 30 0 . w. N. 866: (a. i. r. 
(18) 1926 p. o. 46), relied on by tho learned coun. 
sel for the appellant and in Ram Chandra v. 
Krishna Rao, 32 Bom. 269: (lo Bom. l. b. 279) 
relied on by the learned counsel for the respon¬ 
dent. 

[ 16 ] It is apparent that the learned counsel 
are agreed on the question of principle and it is 
not necessary to oonsider authorities bearing on 
the point in any considerable detail. 

[17] We have now to see whether plaintiff ha 3 
proved the necessary ingredients which go to 
make a proseoution malicious. He wa 3 no doubt 
proseouted. The prosecution terminated in his 
favour. He was discharged. We have also come 
to the conclusion that there was absence of 
reasonable and probable cause. The first three 
requirements of the rule stated above do stand 
satisfied. The qnestion that remains to be con- 
side red ia whether the elements of malice or (he 
existence of some indireot motive or intention 


other than the mere intention of carrying law in. 
to effect has been made out by direct evidence 
or can bo infetjjed from facts and circumstances 
proved in the case. 

[ 18 ) From tho facts proved in this case, it 
appears that the only objection raised by the 
plaintiff to the demand from the Board was that 
the storage of lime was not such a tnde to which 
S. 236 could bo applied. The objection came after 
the resolution of tho Board when the demand 
was made. In making the demand, the Chairman 
was acting in conformity with the resolution of 
the Board. The Board was influenced in passing 
the resolution by letters from tbs Deputy Com¬ 
missioner and from the Chairman of the Diluu- 
garh Municipal Board. A similar resolution 
imposing license fee for storage of lime was 
passed by the Dibrugarh Municipal Board also. 
The Chairman in view of the fact that tho Board 
had passed the resolution after considering letters 
from the Deputy Commissioner an 1 the Chair- 
man of the Dibrugarh Municipal Board dis¬ 
regarded the protest from the plaintiff. The 
objection from tho plaintiff canu->t be regarded 
a9 something that was apparent. There was 
room for difference of opinion. A Municipal 
Board could honestly though erroneously believe 
that it could regulate storage of lime for sale 
treating as a trado which may give offence. The 
plaintiff ha3 not suggested that there was any 
personal hostility against him from any quarter 
or that any member or employee of tho Munici¬ 
pal Board had any motive to cause him injury. 
Malice, in point of fact, was cot alleged. 

[19] What remains to be seen is whetheL 
legal malice or the existence of somo indirect or 
improper motive can be inferred from the 
proved facts of the case. Now, all that has been 
proved is that tho demand by the Board was not 
legal and plaintiff was not bound in law to meet 
it. His refusal to pay did not umount to any 
offence under the Municipal law. Ilia prosecu¬ 
tion in these circumstances was without reason¬ 
able and probable cause. It is noteworthy, 
however, that the only point on which plaintiff 
resisted the demand was that tho sale of manu¬ 
factured lime was not such a trade to which 
H. 23G, Municipal Act could apply. The reasons 
on which we have come to the conclusion that 
the prosecution of the plaintiff was without 
reasonable and probable cause did not occur to 
tho plaintiff and it soonts that, they were not 
brought to tho notice of the Chairman. They 
have been brought out in the course of tho pre¬ 
sent suit. We are thus asked to iufer malice or 
the existence of some indireot motive other than 
the vindication of law or the furtherance of 
jaatice from the solitary circumstance that the 
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Chairman ignored the interpretation of 8. 236 
which plaintiff placed on it and whioh subse¬ 
quently was acoepted in the crinlftal Court. We 
do not think that it neoessarily follows from this 
circumstance that the Chairman and even the 
Board were actuated by any indireot motive. 
The Board was influenced in its decision by the 
example of the Dibrugarh Municipality. There 
was also the Deputy Commissioner’s letter. The 
Board passed a resolution dealing with several 
trades including the storage of lime. The Chair¬ 
man felt bound to give effect to the resolution 
of the Board inspite of the faot that plaintiff 
differed from the Board in its interpretation of 
8 . 236. We think there was some room for diffe¬ 
rence of opinion, particularly in the circum- 
stances under which the resolution of the Board 
was passed. These do not leave any doubt as to 
the bona fides of the Board. The object was not 
to victimise a trade or any individual. The 
Chairman could not disregard the resolution 
and the difference of opinion between the Board 
and the plaintiff could only be resolved in a 
Court of law. We do not discover any basis for 
the belief that the Chairman or the Board had 
any indireot motive in prosecuting the plaintiff. 
The resolution of the Board has been found to 
be in excess of its powers. The Board also fail- 
sd to obtain the approval of the higher authority 
as regards fees it imposed for license. These sins 
of omission and commission do not neoessarily 
lead to the inference that the Board was actuat- 
ed by malice in instituting criminal proceedings 
against the plaintiff. Mistakes as to tbe limits of 
jurisdiction are not rare even in the legal at¬ 
mosphere where Judges have trained lawyers 
to assist them. Municipal Boards are dominated 
by laymen generally. The ohances of honest 
mistakes are greater. The Board in this case did 
not take legal advise. But failure to take advice 
may at the most imply carelessness on the part 
of .the Board, particularly when it was following 
another Board in the action that it took. The 
action of the Board may even be regarded as 
hasty or rash. It may be suggestive of excessive 
enthusiasm in the furtherance of municipal pur¬ 
poses but it does not give any indication of in¬ 
direct motive. If malice could be inferred from 
the illegal nature of the aotion alone, the task of 
Municipal Boards would be rendered extremely 
difficult. In a particular case it may be possible 
to infer improper motive from the obvious or 
the apparent illegality of the action taken. But 
lit is not in every case that because there is ab- 
senoe of reasonable or probable cause for a prose- 
oution that a Judge would be justified in inferr. 
ing malice. Where there is something more to 
indicate the existence of indireot or improper 
motive besides the mere absence of reasonable 


or probable oause, a finding that the prosecution! 
was malicious would be justified. 

[ 20 ] Mr. Sen has urged that legal malioe or 
the existence of indirect motive was inferred in 
Chhagan Lai v. Thana Municipality, A. I. R. 
(19) 1932 Bom. 259 : (56 Bom. 135), even though 
there was no direct evidence on the point. That 
case is easily distinguishable from the present 
case on facts. It was found in that oase from 
the evidence of municipal servants that faots on 
whioh the proseoution was based did not exist 
to their knowledge and that the oonduot of the 
plaintiff (in that case) would not bring him with- 
in any penal clause of the Act. The Board had 
consulted its legal adviser but did not follow 
his advice. Besides, malice in point of faot waa 
alleged and Baker J. in delivering his judgment 
summed up his conclusion in that oase in the 
following words : 

‘ The cumulative effect of all these olroumstanoea 
beginining with the fact that the Municipality, who 
must be presumed to have speoial knowledge of the cir¬ 
cumstances, based their action on a wrong interpreta¬ 
tion of law and on faots which did not exist, that some 
of the plaintiff's applications were admittedly kept 
baok, and some of the alterations whioh he iB oharged 
as having done without permission were done after the 
conclusion of the criminal proceedings, can only lead to 
the inference that there was some indireot motive other 
than the desire to vindicate the law in the proseoution 
of the plaintiff.” 

[ 21 ] Nanavati J. the other learned Judge 
composing the Division Bench, went even fur- 
tber. It did not seem to him improbable that 
the General Board itself was influenced by the 
desire to get cheaply the plaintiff’s land for 
widening the street. It is obvious that the lear¬ 
ned Judges did not infer malice from a mere 
wrong interpretation of law. There were cir¬ 
cumstances in the case whioh strongly suggested 
the existence of an improper motive. We do not 
find anything in common between the faots prov¬ 
ed in the two oases and do not feel justified in 
holding on the facts of this case that an indireot 
or improper motive other than furtherance of 
justice or the vindication of the law prompted 
the prosecution of the plaintiff. The claim for 
damages, therefore, must fail. 

[ 22 ] The suit was against the Chairman of 
the Board as also against the Board itself. The 
appellate decree was against both the defendants. 
The Board alone has appealed. The Chairman 
is a respondent. The learned counsel for plain¬ 
tiff respondent has pointed out that the decree 
has become final against the Chairman and can¬ 
not now be disturbed he not having appealed. 
We do not think this decree should stand even 
against the Chairman. The trial Court held that 
the Chairman had been sued not in his personal 
capacity but in his capacity as a Chairman. 
This finding was not disturbed in appeal. The 
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ffeoiaion of the appellate Court prooeeds on a 
basis common to both the defendants. Malice 
waa not attributed to the Chairman in his per- 
aonal capaoifcy. There is no basis for making any 

I distinction between one defendant and the other. 
We, therefore, decide to reverse the deoree 
against both the defendants aoting under o. 41, 
R. 89, Civil P. C. 

[231 The result is that the appeal is allowed ; 
the order of the lower appellate Court is reversed 
and plaintiff’s suit dismissed against both the 
defendants. In view of the findings arrived at 
by us, we leave the parties to bear their own 
costs in all the Courts. 

[21] Thadani C. J. — I agree in the result, 
but would add a few words. 

[25] In my opinion, 8. 320, Assam Mu. 
inioipal Aot has no application to a suit for 
damages for malicious prosecution, for the plain 
reason that malioious prosecution is not some, 
thing done under the Act; indeed, if anything, 
it is something done outside the Act. A suit for 
damages for malicious prosecution is governed 
by Art. 23, Limitation Act. 

[26] I am content to allow the appeal on the 
simple ground that the plaintiff has failod to 
prove malice, without going into the question 
whether the Board exceeded its powers in prohi. 
biting the storage of lime without defining the 
limits within which this trade could be carried 
on. 

K-B. Appeal allowed. 


A. I. R. (37) 1950 Assam 107 [G. N. 42.] 
Thadani 0. J. and Ram Labhaya J. 

Dharameshwar Sarma — Appellant v. 

Lakhyadhar Borgohain — Respondent. 

Second Appeal No. 1554 of 1947, D/- 16-1-1950. 

(a) Transfer ot Property Act (1882), S. 54 — Sale 
of right of redemption. 

Ram Labhaya J.— The mortgagor’s right to redeem, 
where property is in the possession of the mortgagee, 
is Intangible property and Its pale, even where the 
value of the property is le-s than Rs. 100, can bo effect¬ 
ed only by a-registered instrument and not by delivery 
of possession. [Para 18] 

Thadani C. J. contra — 8ale of property by the 
mortgagor which he had given in an usufructuary 
mortgage is a sale of tangible property and can bo 
eneoted in favour of the mortgagee in the case of pro¬ 
perty of the value of leas than Rg. 100 by delivery of 
possession, if the change in the character of possession 
oan be fairly regarded ag delivery of possession. 

[Parae 35, 36] 

Annotation : (’45-Com.) T. P. Act, 8. 64 N. 19. 

(b) Transfer of Property Act (1882), S. 98-Com¬ 
bination of simple and usufructuary mortgage_ 

Assam Money-lenders (Amendment) Act (VI [6] of 
1943), S. 5 (2). 

Ram Labhaya J. — Where the possession is given 
to the mortgagee but there is a provision that if the 
mortgagor fails to pay the mortgage money within 
the stipulated period the mortgagee would be entitled 
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to enjoy the mortgngo land ns security for the moncj', 
the mortgago is a combination of a usufructuary avid u, 
simple mortgage and oan only bo described as anoma¬ 
lous. H>'nce 8. 5 (2) of tho Assam Money lenders 
(Amendmont) Act. 1913 does not apply. [Para 21] 

Annotation : (*40 Com) T. P. Act, S. 98 N.5. 

(c) Transfer of Property Act 11382), S. 53A — 
Contract must be in writing. 

Ram Labhaya J. —The mere admission by tho 
vendor before tho Revenue authorities in mutation 
proceedings that the laud had been sold to the vendee, 
even though in writing, cannot be regarded as a written 
contract between the parties. (Para 19] 

Annotation : (’45-Com.) T. P. Aot, S. 53A N. 9. 

(d) Assam Land and Revenue Regulation (I [1] 
of 1886), Ss. 39, 154 —Jurisdiction of civil Court to 
question validity of settlement. 

Ram Labhaya J. — If a settlement wa3 granted to 
the defendant and he had no legal right in the property 
it would be competent to tho Civil Court not only to 
deolare the title of the plaintiff but also to put him in 
possession by ejeotment of the defendant. [Para 20] 

B. C. Barua — tor Appellant. 

P. Chaudhuri and J. C. Modhi — for Respondent. 

Ram Labhaya J. — This appeal arises out 
of a redemption suit which wa3 decreed by the 
trial Court. Plaintiff waa granted a decree for 
possession without payment of any money as the 
defendant (mortgagee) having remained in pos¬ 
session for over 12 years from tho date of the 
mortgage was held not entitled to any mortgage 
money by reason of provisions contained in tho 
Assam Moneylenders' (Amendment) Act 1913. 

[2] On appeal, the learned Additional Sub¬ 
ordinate Judge giving effect to the defendant’s 
plea held that mortgaged land had been sold to 
the defendant-mortgagee on 23rd December 
1934 in consideration of the mortgage loan and 
one bigba of the laud which the mortgagee had 
transferred to the mortgagor and that the mort¬ 
gage had been extinguished by conduct of the 
partite. As a result of this finding ho dismissed 
the plaintiff’s suit. lie has come to this Court 
on second appeal. 

[3] The land in suit was mortgaged to defen. 
dant-respondent by registered mortgago deed. 
The mortgage was foe R J . 500 and for a period 
of three years. Possession was handed over to 
the mortgagee who was to pay the land revenue. 
The mortgagor agreed to pry the money within 
the stipulated period of three years and agreed 
further that on his default the mortgagee would 
be entitled to enjoy the land as security for tho 
money. But he reserved to himself tho right to 
get the land released on payment of the money. 

[ 4 ] The defence set up was that on plain¬ 
tiff’s failure to repay the loan of its. 500 within 
the stipulated period fixed in the mortgage 
deed, plaintiff sold the mortgaged land to the 
mortgagee in consideration of the mortgage debt 
and a bigba of defendant’s land whiob was 
transferred to the plaintiff. Reliance was placed 
on certain copies of chitha, Exs. (b) and 
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tc) and endorsements on these documents. These 
endorsements show that on the basis of plain- 
tiff’s admission to the effect that the mortgaged 
land bad been sold to the defendant, land was 
mutated in the name of the mortgagee in posses¬ 
sion. 8ince then defendant-respondent has re¬ 
mained in possession. 

[5] The correctness of the order of the learned 
Subordinate Judge has been assailed on the 
ground that there was no valid sale either of the 
land or of the equity of redemption and plaintiff 
was thus entitled to the redemption of the pro¬ 
perty and his right of redemption was not lost 
or extinguished. If land was sold for a conside¬ 
ration of Rs. 500 plus ono bigha of land, the 
sale could only be by a registered document. An 
oral sale followed by a mutation would not 
confer any valid title on the vendee. If the 
transaction is treated as a sale of the ‘right to 
redeem or the equity of redemption* then too 
the sale was of intangible property and could be 
made only by a registered instrument. In either 
case, therefore, there was no sale by which the 
right of redemption could be extinguished or 
destroyed. 

[6] In support of the contention that a sale 
of the equity of redemption is a sale of intan¬ 
gible property, the learned counsel relied on 
Hushmat v Jamir, 23 0 . w. n. 513 : (a. i. r. 
(6) 1919 Cal. 325), Ramasami v. Chinnal Asari, 
24 Mad. 449, Mathura Prasad v. Chandra 
Narayan 48 I. a. 127 : (a. I. u. (8) 1921 P. 0. 8) 
and on the dissenting judgment of Sulaiman J. 
in Sohanlal v. Mohanlal, 50 ALL. 986: (A. I. R. 
(15) 1928 ALL. 726 F. B.). The learned counsel 
for the respondent contended, relyiDg on Pir 
Bakhsh v. Mangal, 16 P. R. 1892 F. B. and 
Pitambar Khemji v. Rajaram, 60 Bom. 220 : 
(A. I. R. (23) 1936 Bom. 175) that what was 
Bold was the right to redeem the property in 
consideration of one bigha of the land. The sale 
was of tangible property and as the plaintiff- 
appellant had not shown that it was for more 
than Rs. ICO, the sale was valid. He further 
pointed out that such delivery of possession as 
was possible in the circumstances of case had 
been effected and no registered deed was neces¬ 
sary to complete the sale. 

[7l The ease of the defendant in the trial 
Court was that the laud was sold to him in con¬ 
sideration of the original debt and a bigha of 
land. In Pir Bakhsh v. Mangal , 16 P. R. 1892 
F. B., where occupancy rights in land which had 
been mortgaged for Bs. 400 were sold absolutely 
on payment of a further sum of Bs. 99 by the 
mortgagee, a Full Bench of the Punjab Chief 
Court held on a true construction of the docu¬ 
ment the sale was of the equity of redemption 
for a sum of Rs. 99. The Bombay case Pitambar 
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Khemji v. Rajaram , 60 Bom. 220, also lends 
support to this view. The contrary view was.how- 
ever, expressed in a Calcutta case Barsik Nandi 
v. Gurudas Pal, 46 c. L. j. 673 : (a. i. r. (15) 
1928 Cal. 107) where it was held that a sale by a 
mortgagor of all his right and interest in the 
immoveable property subject to the mortgage, 
in consideration of the mortgagee foregoing his 
right to recover the mortgage debt and the 
interest thereon, must be registered where the 
mortgage debt exceeded one hundred rupees 
even though the value of the mortgaged pro¬ 
perty was less than one hundred. I am inclined 
to the view which prevailed with the Full Bench 
of the Punjab Chief Court. The mortgagor can 
sell only his right to redeem when the property is 
under a mortgage. In essence the sale is of his 
existing interest in the property. He oannot 
sell what he himself does not own or possess. 
His right is compendiously described as the right 
to redeem, or the equity of redemption. The sale 
in this case, therefore, would really be that of 
the equity of redemption. 

[8] This leads us to the question whether sale 
of the equity of redemption is sale of tangible or 
intangible immoveable property. The learned 
counsel for the respondent emphasises that the 
right to redeem, which is also described as the 
equity of redemption is tangible property and 
its sale is covered by 8. 54, cl. (3), T. P. Aot,. 
which provides that in the case of tangible im¬ 
moveable property of the value of less than one 
hundred rupees, the transfer may be made either 
by a registered instrument or by delivery of 
property. He urges that the requirement of the 
section as regards delivery was satisfied by the 
mutation proceedings to wbioh the plaintiff was 
a party. The word ‘tangible’ has not been defin¬ 
ed in the Act. The section appears to divide 
immoveable property into three categories, viz., 
( 1 ) tangible immoveable property of the value of 
Rs. ICO and upwards, (2) reversion or other 
intangible thiugs and (3) tangible immoveable, 
property of a value of les3 than Rs. 100. 

[ 9 ] Reversion and other intangible things are 1 
also treated as immoveable property. In the 
oase of tangible immoveable property of the 
value of Rs. 100 and upwards and also in the 
case of a reversion or other intangible things, 
the sale only can be made by a registered instru¬ 
ment. So far ns the third category is concerned,, 
viz., tangible immoveable property of a value of 
less than be. 100 the transfer may bs made • 
either by a registered instrument or by delivery 
of property. The manner in which delivery of 
tangible immoveable property is to take place is 
also specified in the seotion. It is effected when 
the seller places the buyer, or such person as he 
directs in possession of the property. 
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[10] The word ‘tangible’ occurring in tbo 
flection, aooording to its dictionary meaning 
connotes something perceptible to touoh. It 
follows, therefore, that it should be capable of 
being touohed. It should admit of possession or 
that it should be capable of being possessed. It 
should be such that it oould be delivered by one 
person to another. It is for this reason that in 
this olass of cases delivery of property or change 
of possession is taken a3 a substitute for regis- 
tration. In the case of a mortgage where the 
mortgagee is in possession, the mortgagor has no 
right to immediate possession or enjoyment of 
the profits of the property. He can recover 
possession only on payment of the mortgage 
money. His right is not capable of being touched 
or possessed. Its possession cannot pass. A trans- 
fer of the right of redemption is the transfer of 
a right in property as distinguished from the 
property itself. The property is in the possession 
of the mortgagee. The mortgagee can sell his 
right and oan part with possession. He can 
deliver it to his transferee. When selling mort¬ 
gagee rights, he is selling something tangible. 
Similarly, a mortgagor who has borrowed money 
on the security of the property but is having 
the property in his possession, may sell the 
property and may deliver it. He is then selling 
the property and delivering its possession. It is 
tangible property then. But a mere sale of the 
right to redeem cannot be regarded as a sale of 
tangible immoveable property if the word ‘tangi. 
able ia taken in its literal or dictionary sense 
and no other meaning can be given to it in the 
absence of any definition of the word by the 
Legislature. This was the meaning assigned to 
the word ‘tangible’ by Sulaiman J. in Sohanlal 
v. Mohanlal, 60 ALL. 986 : (a. I. R. (16) 1928 
ALL. 726 P.B.), The view also finds support 
from Hushmat v. Jamir, 23 c. w. n. 513 : 

tA.L a (0) 1919 oal. 325) and Ramasami v. 
LfitnnaL Asari, 2i Mad. 449. 

Cll] In Hushmat v. Jamir , 23 o. w. n. 513 : 

* ^ 1919 0a ^' waa mortgaged 

to the defendant on the stipulation that be was 

to remain in possession for a fixed period in 
satisfaction of the debt and interest. Subse- 
quently the mortgagor sold one out of two plots 
mortgaged to the defendant and thus paid off 
the mortgage and took baok the other plot. The 
sale waB by an unregistered dooument. The 

Tfc L * 0C the recover y °f possession. 

was held that the property being in possession 

oi the mortgagee, the eale was of the equity of 
redemption and being a sale of an intangible 
thing could under s 54, T. P. Act, be effected 
only by a registered dooument. Walmsley J. 
was further of the view that the sale was never, 
theless ineffective for want of delivery of posses. 


sion. Bbashyam Ayyangar .J., also gave 
expression to the same view vido : Ramawami 
v. Clainnal Asari, 21 Mad. -no on p. .j 6 .j 

[12] The learned counsel for the appellant 
has also referred us to the observations of Vis. 
count Finly in Mathura Prasad v. Chandra 
Narayan, 49 I. a. 127 : (\. 1 u. <s) 19 11 p.c. s). 
The observations relied on appear on page 13 ? 
of the report and are as follows : 

“Their Lord^nips cannot accept the suggestion made 
on behalf of the appellants that for the purpo-93 of 
S. 54, some sort of constructive pore-sion resultin’' 
from the delivery of the alleged instrument of transfer 
might be sufficient. For this purpose there must be u 
real delivery of the property.” 

[13] The learned counsel has argued that 
their Lordships distinguished constructive posses, 
sion from actual delivery which S. 64 insists on. 
He derived support from these observations for 
showing that a tbiug which was not capable of 
delivery, could not be regarded as tangible. 

[14] The above view did not find favour with 
the majority of learned Judges composing the 
Full Bench of the Allahabad High Court in Sohan 
Lai v. Mohm Lai , 50 ALL. 986 : (a.i.r. ( 15 ) 19-23 
ALL. 726 F B.) The majority view was followed in 
Phequ Mian v. Syed Ali, 15 Pat. 772 : (a. i. r. 
( 21 ) 1937 pat. 178) and in Tukaram v. Atmaran , 
A.I.R. (26) 1939 Bom. 31 : (l.L R, (1939) BOOL 71). 

[15] In the Allahabad case, the mortgage 
was usufructuary. It was for a sum of Rs loco. 
A deed of sale wa3 executed in respect of the 
mortgaged property by the mortgagor in favour 
of the mortgagee for a sum of Rs. 90. The deed 
was not registered. After the death of the more, 
gagor, his heir professed to sell the proparties to 
the plaintiffs in that case. They brought a suit 
for redemption. The learned Judges w-no of the 
view that it was not necessary to determine the 
nature of the property which was transferred 
subsequently by the mortgagor's heir. But as 
the question whether u mortgagor’s estate is 
tangible immoveable property or an intangible 
property had been dobated at the Bar, they 
thought it proper to say something on tbo point. 
The remarks, therefore, are obiter. The majority 
view was that the owner of immoveable property 
who has parted with some of his rights in the 
shape of mortgage and lease remains still the 
owner of the property. There can be no objec¬ 
tion to this view. The mortgagor no doubt 
retains ownership of the property even after be 
has mortgaged it with possession to someone 
else. Tb9 learned Judges thi-n proceeded to hold 
that if the mortgagor makes a transfer of his 
interest, he makes a transfer of the property itself 
and not merely of an abstract right or of certain 
rights out of his total bundle of rights originally 
owned by him. With great reBpect to the learned 
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Judges, I find it difficult to agree with this view. 
The mortgagor can only transfer his right and 
interest which he has at the time of sale. He 
cannot sell anything more. When considering 
whether a sale is of tangible immoveable pro- 
perty or intangible immoveable property, the 
right and interest of the seller on the date of 
the sale is to be considered. That would be 
the determining factor. The mortgagor sells his 
interest and his interest is merely the right to 
redeem. It may not be oonfused with the equity 
of redemption though it is often described as the 
equity of redemption. The right of redemption 
is a legal right in India. This right is heritable 
as well as alienable. If sold, the transferee gets 
the right to redeem the property un payment of 
the mortgage money. The right of redemption 
may be owned by tho transferee but it cannot 
be possessed as land or a house or other admit¬ 
tedly tangible property can be. I can disoover 
no warrant for the proposition that a mortgagor 
who may be described as the owner of the pro¬ 
perty without the right of immediate possession 
when selling his right is selling the property. 
An owner may agree to a curtailment of his 
right by agreement and where suoh a curtail¬ 
ment of right has occurred by a transaction of 
mortgage or lease, tho owner merely sells the 
residue of ownership whioh is still his. In this 
view of the matter there can be no difficulty in 
coming to the oonolusion that the sale of a mort¬ 
gagor’s estate or his right to redeem is no more 
than the sale of something intangible. 

[16] The learned Judges pointed out a diffi¬ 
culty which would arise if this view was accepted. . 
They pointed out that in the case of a simple 
mortgage, the mortgagor would sell tangible pro¬ 
perty and in the case of a ueufructury mortgage, 
the mortgagor would sell something intangible. 
This distinction they thought could not be 
made on principle. The mortgagor in the two 
cases could not be in a different position. Far 
from being a difficulty in the case, it seems to 
me that the interests of the mortgagor in the two 
oases are distinct and they cannot be placed in 
the same group or class. In a simple mortgage, 
the mortgagor has got possession of the property. 
He may sell the property and he may deliver its 
possession. A tangible thing passes by suoh 
transaction but the same cannot be said in the 
case of the right of a mortgagor who has given 
his property to another by way of mortgage with 
possession. 

[173 The Patna and the Bombay cases do not 
give new or different reasons for the view that 
a mortgagor’s estate even when the property 
is in the possession of a mortgagee is tangible 
immoveable property within the meaning of 
section 54. 


[181 After a careful consideration of the argu- 
mentsonboth sides I feel no hesitation in adopt¬ 
ing the view that the mortgagor’s estate or his 
right to redeem where property is in the posses¬ 
sion of a mortgagee is something intangible and 
its sale is possible only by a registered instru¬ 
ment. In this view of the matter, it is not neoes- 
sary to consider whether the delivery of possession 
has taken place in this case as required by law. 
The property being intangible could not be 
validly transferred by mere delivery of posses¬ 
sion even assuming that it did take place in the 
manner required by law. 

[19] A second contention raised by the learned 
counsel for the respondent was that the vendee 
in this case was protected by the provisions con¬ 
tained in 8. 63A, T. P. Act. We find no force in 
this contention. Section 63A applies only in 
oases where a person contracts to transfer for 
consideration any immoveable property by 
writing signed by him or on his behalf. In this 
case the transaction is admittedly oral. There is 
no written agreement and the mere admission of 
the mortgagor before the revenue authorities even 
though in writing oannot be regarded as a writ¬ 
ten contract between the parties. The statement 
also does not give all the terms of the transfer. 
Even the consideration is not mentioned. The 
case, therefore, does not fall within the ambit of 
Section 63A. 

[20] The third contention was raised somewhat 
faintly. It was to the effeot that following the 
mutation in defendant’s favour a patta was issued 
in his favour by the revenue authorities under the 
Assam Land and Revenue Regulation and this 
patta amounted to a settlement which could not be 
challenged in a civil Court. Reliance was plaoed 
on 8. 164 (l) (a) of the Assam Land and Revenue 
Regulation, whioh debars civil Courts from 
exercising jurisdiction if questions as to the 
validity or effeot of any settlement or as to 
whether the conditions of any settlement are 
still in force are raised. This section comes into 
operation only if there is no express provision in 
the regulation to the oontrary Seotion 39 of the 
Regulation is such a provision and affords a 
complete answer to the contention. This seotion 
provides that no person shall, merely on the 
ground that a settlement has been made with, 
him, be deemed to have acquired any right to 
or over any estate, as against any other person 
claiming rights to or over that estate. If, there 
fore, a settlement was granted to tho defendants 
and they had no legal right in the property, it 
would be competent to the civil Court nos only 
to declare the title of the plaintiff but also to 
put him in possession by ejeotment of the defen¬ 
dant. This was the view taken in Askar Mian 
v. Sahed Ali, 23 o. W. N. 640 : (a. i. r. (6) 19ia 
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cal. Sl) and I entirely agree with it. It was in 
view of the language of s. 39 of the Regulation 
and the deoision in Askar Mian v. Sahed Ali, 
S3 0. W. N. 540 : (A. I. R. (5) 1918 Cal. 21), that 
the learned counsel did not press the point 
seriously. 

[Sl] The last contention was that the mort¬ 
gage in this case is not usufruotuary and there¬ 
fore it is not hit by the provisions contained in 
the Assam Moneylenders’ (Amendment) Act, 
1943. The contention is sound. The mortgage in 
this case is anomalous. It was for a period of 
three years. The possession was given to the 
mortgagee but there is a provision to the effect 
that if the mortgagor failed to pay the mortgage 
money within the stipulated period of three 
years, the mortgagee would be entitled to enjoy 
the mortgage land as security for the money. A 
covenant to pay the mortgage money exists in 
the mortgage deed. It is there in express terms 
or at least by necessary implication. The mort- 
gage, therefore, is a combination of a usufruc¬ 
tuary and a simple mortgage and as such can 
only be described as anomalous. The plaintiff, 
therefore, cannot redeem the property without 
payment of the mortgage money. The case does 
not fall under 8. 6 (a), Assam Moneylenders’ 
(Amendment) Act of 1943 whiob covers usufruc¬ 
tuary mortgages only. The result is that though 
plaintiff is entitled to redeem, he cannot do so 
without paying the mortgage money. 

[22J In my opinion, therefore, the plaintiff 
can be given a decree for redemption on payment 
of the mortgage money. In the ciroumstances of 
the oaee I would leave the parties to bear their 
own oosta. 

[23l Thadani C. J. —This is a second appeal 
from the judgment and decree of the learned 
Additional Subordinate Judge, A V D , dated 2ist 
January 1947, by which be set aside tbe judgment 
and deoiee of the trial Court which had decreed 
the plaintiff’s suit for redemption, with no order 
as to costs. 

[24] The plainMff.appellant brought a suit 
for redemption of the property in saifc, mortgaged 
with posression to tbe defendant-respondent by 
a registered deed, dated 16 th February 1928. The 
appollant sought to redeem tbe mortgage with¬ 
out payment in virtue of the provisions of the 
Assam Mono*lenders’ (Amendment) Act of 
1913, and further made a claim for Rs. loo as 
mesne profits. 

[26) The defenoe to the Buit was that the 
mortgaged property was sold to the defendant 
in 1984 in terms of the moitgage-deed which 
provided that the property will etand transferred 
to the mortgagee as owner on the failure of the 
mortgagor to discharge the mortgage debt within 
the stipulated period. 


[20] Ou the pleadings, the trial Court framed 
tbo following issues: 

1 . Di«l the plaintiff validly sell the mortgaged land 
on 27th January 1936 and if 30 , ha? the plaintiff lost 
the right of redemption ? 

2. I 9 the plaintiff entitled to tbo moane profits 

claimed ? 

3. Is the suit bad for misjoinder 0 ? ran es of action 7 

4. To wbat other relief is the plaint ff entitled ? 

[27] As a result of its findings, tho trial Court 

decreed the appellant’s prayer for redo. 11 \ tion of 
the mortgaged property, but did not award tc 
the plaintiff mesne profits. 

[28] The lower appellate Court, however, 
oame to the conclusion that having regard to the 
documentary evidence adduced by tbe mortgagee, 
such as Exs. B C B ( 2 ) and c ( 1 ), the mortgagee 
had succeeded in proving that delivery of the 
property was made to him in pursuance of a 
contract to sell the property in suit. Tho lower 
appellate Court stated that Ex. B ( 1 ) shows that 
the mortgagor sold 6 B. OK. 2L, the subject matter 
of tbe mortgage, to the mortgagee, and the 
recital contained therein empowered the mort- 
gagee to get a patta in his own name for this 
land; Ex. B (2) shows that the mortgagor sold 
this land to the mortgagee, and the Mandal who 
wrote the endorsement, Ex. B ( 2 ), has supported 
the mortgagee’s case that Ex. B ( 2 ) was written 
at the instance of the mortgagor. It also relied 
upon tbe fact that the revenue authorities 
partitioned the lands covered by the patta in 
1936; the mortgaged lands were taken out from 
the mortgagor’s patta and entered in tho patta 
of the mortgagee; that the Sub.Doputy Collec¬ 
tor entered the names in tbe mutation register 
in accordance with the partition in consultation 
with the mortgagor and tho mortgagee. The 
lower appellate Court also relied upon tbe fact 
that the sale included not only tho mortgaged 
land but one bigha, which was not tbo subject- 
matter of the mortgage, and this was later in 
1936 partitioned with the consent of the mort¬ 
gagor and delivery of the partitioned property 
consisting of the mortgaged land and tho one 
bigha whioh was not tbe subjeot- matter 0 / the 
mortgage, was made to the mortgagee in pur¬ 
suance of tho partition. 

[29] Two questions arise for deoision in this 
appeal: ( 1 ) Whether tho right to redeem is 
tangible or intangible property? (2) Whether 
tbe delivery of the property agreed to bo sold 
was on the facts of this case made within the 
meaning of 8. 61, T. P. Act? These were the only 
questions prossed before us, the value of the 
property agreed to be sold as being of the value 
of less than hundred rupees not beiDg disputed 
either in the Courts below or before us. 

[80] The Allahabad High Court in Sohon 
Lai v. Mohan Lai, 60 ALL. 986: (a. I. B. (16) 
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1923 ALL. 726 F. B.) had occasion to consider 
these questions. All the three learned Judges 
were agreed that there could bs no delivery of 
possession within the meaning of s 54, T. P. Act, 
in respect of property agreed to be sold by the 
mortgagor to the mortgagee while th9 property 
was held by th9 mortgagee under a usufruc¬ 
tuary mortgage. But on the question whether 
the right to redeem was tangible or intangible 
property, Mukerji and Kendall JJ., took the 
view that 

“the salo by a mortgagor of his interest in property 
of which he has nude a usufructuary mortgage, is 
a sale of ‘tangible immovable property.” 

Sulaiman A. C. J., made a distinction between 
a simple mortgage and a usufructuary mort¬ 
gage, and took the view that in the case of 
usufructuary mortgage, the mortgagor had no 
right to immediate enjoyment of the property 
and obsorved: 

“A mortaged property itself is undoubtedly ‘tangi¬ 
ble’, but the interest of tho mortgagor in the property, 
when tho mortgago i3 usufructuary, is not identical 
with the property itself, as some interest has already 
passed to tho mortgagee, including the right to remain 
In possession and appropriate the profits. The interest 
which the mortgagor possesses is not itself capable of 
being touched nor is it such that an actual delivery 
of its possession can be effected by the mortgagor to 
the mortgagee. It seems difficult to conceive of a 
thing as being tangible when it is not capable of actual 
dolivery of possession. Although, therefore, the mort¬ 
gagor is the legal owner of the usufructuarily mort¬ 
gaged property, whatever rights he possesses, so long 
as the mortgago subsists, cannot be treated as ‘tangi¬ 
ble’ .... No case has been cited before us where it has 
ever been suggested that the interest of a mortgagor 
in the case of a usufructuary mortgage is ‘tangible’ 
immovable property. On tho other band, there are 
numerous authorities to tho effect that such an interest 
is ’intangible.” Rahmat Ali v. Mahomed Mazar 
Hasan, 11 A. L. J. 407 at pp. 409-10: (19 I. C. 818); 
Ramasami Ptllai v. Chinnan Asari, 24 Mad. 449 
(463); Maliendra Bahadur Singh v. Chandra Pal 
Singh, 24 0. C 155 : (A. I. R (8) 1921 Oadh 124) 
Huahmat v. Jamir, 52 I. C. 558 : (A. I. R. (6) 1919 
Cal. 325). 

[3ll It is plain that Sulaiman A. 0. J., wag 
influenced by the faot that no authority had been 
brought to his notice in which it held that a 
right to redeem a usufructuary mortgage is 
'tangible' property. A few years later in 1935, 
the Patna High Court had occasion to consider 
this question in Pheku Mian v. Syed Ali, 16 
Pat. 772; (A. i. R. (24) 1937 pat. 178). Khaja 
Mohamad Noor J., delivering the judgment of 
the Division Benoh, observed : 

“Taking up the first point, namely, whether the 
right left in a mortgagor alter he give3 his property 
in usufructuary mortgage, is an intangible or a tangi¬ 
ble property, the learned Advocate has referred us to 
a decision of the Caloutta High Court in the case of 
Hushmat v. Jamir, 23 Cal. W. N. 513: (A. I. R. (6) 
1919 Cal 325). Where it was held that thesale of equity 
of redemption which was an intangible thing could, 
under S. 64, T. P. Act, be effected only by a registered 


document.” .... “On the other hand, there is a deoUion 
of a Full Bench of the Allahabad High Court in the oase 
of Sohan Lall, v. Mohan Lai. 50 All 986: (A. I. R. 
(15) 1928 All 726) where Mukerji and Kendall, JJ. 
held- that the sale by a mortgagor of his interest 
in the property which he has given in usufructuary 
mortgage, is the sale of a tangible immovable pro¬ 
perty. Now the term ‘equity of redemption' is a 
remnant of the old doctrine of English law where 
the mortgagor after having mortgaged his property 
lost all legal rights therein and the only right 
which was left to him was the equitable right of 
redemption whioh he could enforce only in equity 
Courts. This distinction of legal and equitable rights 
was never recognised by the Indian Legislature where 
the right of both the mortgagor and the mortgagee in 
a mortgaged property is a legal right determined by 
the statute. Strictly speaking, In India the term'equity 
of redemption’ is misapplied to the right of the mort¬ 
gagor. Under tho Indian law, mortgago is a transfer of 
interost in an immovable property and not a transfer 
of the property itself. There is some interest left In 
the mortgagor and that interest is in the tangible 
property.” 

[32] Khaja Mohamad Noor J. then quoted 
with approval a passage in the judgment of 
Mukerji J. in the case reported in Sohan Lai 
v. Mohan Lai, 50 ALL. 986; (A. I. R. (15) 1928 
ALL. 726 (F B ). The passags reads; 

“In the case of a mortgage in Eogland, as pointed 
out by that erudite jurist, Holland, the mortgagee, 
from tho date of tho mortgage, beoomes the ‘legal’ 
owner of the property and nothing is left in the mort¬ 
gagor except what has been called ‘a bare equity of 
redemption’. The Indian Legislature has intentionally 
refused to import the expression 'equity of redemp¬ 
tion’, and for ample g )od reasons. It had, however, 
to use the expression ‘right to redeem’ (see S. 60, 
T. P. Act). But tho expression has been used in an 
entirely different sense. A ‘right to redeem’ is not the 
same thing as ‘an equity of redemption’ in England. 
In India, a host of people, besides the mortgagor him¬ 
self, are allowed to exercise the right of redemption 
(see S. 91, T. P. Aot). One of these persons is a 
judgment-creditor of tho mortgagor. Certainly, the 
interest of a judgment-oreditor of the mortgagor 
and the interest of the mortgagor himself in the pro¬ 
perty mortgaged are not inlentioal. It would, there¬ 
fore be very wrong to substitute the expression 
‘right to redeem' for the English expression of ‘equity 
of redemption’, and then to say that tho 'right to 
redeem’ possessed by a mortgagor is an intangible 
property.” 

[33] Khaja Mohamad Noor J., then referred 
to the case of Dawood Saheb v. Moideen 
Batcha Sahib, A. I. r. (12 ) 1925 Mad. 566: (87 
I. 0. 331) in which it is stated: 

“The position ha3 ohanged even in England since 
the passing of the Law of Property Act, 1925. The 
mortgagee no longer bolds a legaliestate in the mort¬ 
gaged property. The mortgagor is the owner at law. 
On the whole, I am inclined to agree with the view 
taken by the majority of the Judges of the Full Benoh 
of the Allahabad High Court whioh seems to be iribre 
in consonance with the conception of the rights of a 
mortgagor and a mortgagee according to the Indian 
law. Therefore, in my opinion,- the right of a mort¬ 
gagor in the property which he ha3 given in usufrao- 
tuary mortgage, is a legal right in; a tangible 
Immovable property.” 
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[84] Yet in another case reported in Tukaram 

v. Atmaram, a.i.r. (26) 1939 Bom. 31: (i. l. r. 

(1939) Bom. 71), Broomfield J., in delivering the 

judgment of the Division Benoh, observed: 

"Prior to thia Full Benoh Case Solian Lai v. Mohan 
Lai, 50 All. 986 : (A. I. R. (15) 1923 All. 726 F. B.), 
the view taken by the Allahabad High Court and also 
by the Madras High Court in Baviaswami v. Cliinnal 
Asari, 24 Mad. 449, was that the equity of redemption 
in a simple mortgage is tangible because the mortgagor 
is in possession, but in a usufructuary mortgage, it is 
intangible because he is not in physical possession. 
Conversely, as to the mortgagee’s interest, it is intan¬ 
gible if the mortgage is a Bimple mortgage, but tangible 
if the mortgage is a usufruotuary mortgage. But “sale” 
is de6ned in S. 64, T. P. Aot, as a transfer of owner¬ 
ship and “mortgage” is defined by contrast in 8. 58 as 
a transfer of an interest, and having regard to these 
definitions, the basis of the distinction sought to be 
made is not very obvious. There is no difficulty about 
the interest of a simple mortgagee. That is clearly 
intangible property ; but the real reason is, I ehould 
say, not that the mortgagee is not in possession of 
tangible property but that he is not the owner. The 
interest whioh he owns is a right to recover his money 
out of the property. But can it be said that the usu¬ 
fruotuary mortgagee i3 in any better position in this 
respect ? It is true that he is in possession of tangible 
property, but he is not the owner of it and cannot 
transfer the ownership of it. What he owns and can 
transfer 1 b an interest in the property entitling him 
to remain in possession and enjoy the profits until the 
debt is paid, and that is intangible. On the other hand, 
the mortgagor is the owner of the property itself, and 
oan transfer the property itself subject to the mort¬ 
gage, and whether the mortgage is with or without 
possession, if the mortgagor transfers his rights, that 
may well be regarded, in my opinion, as a sale of 
tangible property. The definition of eale says nothing 
about possession, and though the purchaser is normally 
ontitled to get possession of the property sold at once, it 
is notialways or necessarily so. No doubt It is correct to 
say, as Sulaiman Ag. C. J., Bays in Solian Lai v. Mohan 
Lai, 50 All. 986: (A.I.R. (15) 1928 All. 726 F.B), that a 
tangible thing must be capable of being possessed, but 
to say that in the oase of a Bale, it must be capable of 
being Immediately possessed by the transferee seems to 
me to be adding something to the definition of sale for 
whioh there is no warrant. As at present advised, 
therefore, I am of opinion that the deoision of the 
majority of the Court in Bohan Lai v. Mohan Lai, 50 
All. 988 : (A.I.R, (15) 1928 All. 726 F.B.), is correct.” 

[35] With all respect, I find myself in agree¬ 
ment with the view expressed by the Full Bench 
of the Allahabad High Court and relied upon by 
the Patna and the Bombay High Courts that 
the sale of the property by the mortgagor which 
he has given in an usufruotuary mortgage, is a 

^le of tangible property, and not intangible 
property. 

[36] The next question is whether in this 
case, the sale not being registered, there was deli¬ 
very of the property agreed to be sold within 
the meaning of s. 64, T. P. Aot. I have given 
considerable thought to the observations of the 
learned Judges of the Full Bench in the oase 

• reported in Sohan Lai v. Mohan Lai , 60 all. 
986: (A.I.R. (16) 1028 ALL. 726 F.B.), in which all 
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the three Judges took the view that in an usu¬ 
fructuary mortgage, there can bo no delivery of 
possession inasmuoh as the mortgagee was in 
possession all along. The learned Judges, how¬ 
ever, oonceded that there can be a change in the 
character of the possession in pursuance of an 
unregistered sale. It is true that they considered 
the question of the change in the character of 
the possession in relation to the question of ad¬ 
verse possession, but it seems to me that if on 
the facts of a case, the change in the character 
of the possession can be fairly regarded as deli- 
very within the meaning of s. 64 , T. P. Act, 
there is no reason why effect should not be given 
to it. It appears to be settled law that delivery 
of possession within the meaning of 8. 64 , T. P. 
Act, need not necessarily be made at the time 
of the sale ; it can be made afterwards. The 
Patna High Court in a case reported in Pheku 
Mian v. Syed All, 15 pat. 772 : (A. 1 . r. ( 24 ) 
1937 Pat. 178), had occasion to consider this as¬ 
pect of the case. In the present case, tbe facts 
are much stronger than tbe facts of tbe Patna 
case. It is clear from tbo judgment of tbe lower 
appellate Court that the land agreed to be sold 
in this case did not consist only of tbe mort¬ 
gaged land, but an additional pieco of land 
measuring a bigha, which was not tbe subject- 
matter of the mortgage. Tho land in suit being 
agricultural property, the patta appertaining to 
the property was originally granted by tbe reve¬ 
nue authorities, to the mortgagor. In 1928, when 
the property was mortgaged the patta was still 
in tbe name of the mortgagor. But in 1934 when 
the mortgagor sold the mortgaged property and 
a bigha, which waB not the subject-matter of the 
mortgage, proceedings for a perfect or imper¬ 
fect partition were instituted before tbe revenue 
authorities, apparently at the instance of the 
mortgagee, and at this partition, the mortgagor 
was also present, and according to the Mandal 
of the locality (d. w. 2 ), the S. D. C., ordered 
partition and mutation of names after consulting 
both the mortgagor and the mortgagee. Upon 
this partition, the mortgaged property and the 
property which was not tho subject-matter of 
tbe mortgage, were allotted to the mortgagee. 
This allotment upon partition at which tbe 
mortgagor was present, although made by the 
revenue authorities, must, in my opinion, be re 
garded as an act of delivery by tbe mortgagor 
to the mortgagee, within the meaning of s. 64 , 
T. P. Act, and real delivery within the meaning 
of the decision of the Privy Council reported in 
Mathura Prasad v. Chandra Narayan, 48 
I. A. 127 : (A. I. R. (8) 1921 P. C. 8). 

[37J The learned Judges of tbo Allahabad 
High Court were not dealing with facts such aa 
are present in this case. If in this case, a parti. 
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tion had not been made by the revenue autho- 
rities in the presence of the mortgagor and the 
mortgagee, or if the mortgagor bad objected to 
the partition. I would have in all probability 
followed the decision of tbe Full Bench of the 
Allahabad High Court in its entirety. But 
having regard to the partition and allotment, to 
which apparently the mortgagor assented, the 
assent of the mortgagor to partition and allot- 
ment amounts, in my opinion, to delivery of 
property by the mortgagor to the mortgagee 
within the meaning of S. 54, T. P. Act. 

[38l In this view, I would confirm tbe judg¬ 
ment and decree of the lower appellate Court 
and dismiss the appeal. 

ORDER 

[ 39 ] Thadani C. J.—In this case, a difference 
of opinion having arisen between my learned 
brother and myself—my learned brother taking 
the view that the judgment and decree appealed 
from should be modified, and I taking the view 
that it should be confirmed, the provisions of 
sub-s. (2) of S. 98, Civil P. C., are attracted. 
The result is that the judgment and decree of 
the lower appellate Court is confirmed. 

D.H. J Decree confirmed. 
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Thadani C. J. and Ram Labhaya J. 

Musafir AH — Appellant v. Md. Roysul 
Haq Chaudhury and others — Respondents. 

Second Appeal No. 1431 ol 1946, D/- 22nd February 
1950, from judgment and decree of Bub-Judge, Caokar, 
D/- 7th January 1946. 

(a) Arbitration Act (1940), S. 30 (c)—"Otherwise 
invalid.” 

Clause (c) of S. 30 is wide enough to cover an award 
which Is sought to be challenged on the ground that 
the Bubjeot-matter of the reference was not oapable of 
being referred to arbitration. [Para 4] 

Annotation: (’46-Man.) Arbitration Aot, S. 30, N. 6, 

(b) Arbitration Act (1940), S. 39—Second appeal. 

No Becond appeal lies against an order setting aside 

or refusing to Bet aside an award. TPara 3] 

Annotation: (’46-Man.) Arbitration Act, S. 39, N. 1. 

(c) Civil P. C. (1908), S. 115—Appeal as revision. 

The High Court will not treat the incompetent second 

appeal a 9 an application in revision where the respon¬ 
dent ba 3 not appeared and the subject-matter of the 
proceedings is a small amount. [Para 5] 

Annotation: (’44 Com.) Civil P. C., S. 115, N. 19. 

N. M. Dam — for Appellant. 

Thadani C. J_This is a second appeal from 

the judgment and deoree of the learned Subor- 
dinate Judge, Cachar, dated 7th January 1946, 
by which he set aside the judgment and decree 
of the trial Court which had dismissed the plain¬ 
tiff’s suit with costs. 

[ 2 ] The facts material to tbe appeal are 
these. The plaintiff and defendant 4 referred 
certain matters in dispute between them to the 


A. I, R. 

arbitration of defendants 1 - 8 . The arbitrators 
gave their award on 20th October 1943, which- 
was duly filed in Court and numbered as a 
suit. The plaintiff objeoted to the award and 
sought to have it set aside. Defendant 4 sup¬ 
ported the award and contended that it wa3 
not liable to be set aside. The trial Court, how¬ 
ever, came to the conclusion that the award 
was liable to be set aside, and instead of setting 
aside the award, decreed the plaintiff’s suit a 
matter only of terminological inexactitude. The 
lower appellate Court reversed the judgment 
and decree of the trial Court, thereby refusing 
to set aside the award. 

[3] The question for our consideration is— 
whether a second appeal is competent. Seotion 39 
(l), Arbitration Act of 1940 provides for an 
appeal against an order setting aside or refusing 
to set aside an award. There is no provision in 
the Arbitration Act which provides for a second 
appeal against an order setting aside or refusing 
to set aside an award. Mr. Dam for the appel¬ 
lant contended that the subject-matter of the 
award was one which could not be referred to 
arbitration, and that the prcceediDg9, therefore, 
in the Courts below were not proceedings under 
the Arbitration Act but must be regarded as a 
suit, and a second appeal was competent under 
the provisions of the Code of Civil Procedure. 
We are unable to accept this contention. Seo¬ 
tion 32, Arbitration Act is in these terms : 

"32. Notwithstanding any law for the time being in 
force, no suit shall lie on any grounds whatsoever for a 
decision upon the existence, eSeot or validity of an 
arbitration agreement or award, nor shall any arbi¬ 
tration agreement or award be set aside, amended, 
modified or in any way affected otherwise than as 
provided in this Act.” 

Under S. 30, Arbitration Act, an award shall not 
be set aside except on one or more of the follow¬ 
ing grounds, namely : (a) that an arbitrator or 
umpire has misconducted himself or the proceed¬ 
ings; lb) that an award has been made after the 
issue of an order by the Court superseding the 
arbitration or after the arbitration proceedings 
have become invalid under 8. 35; (c) that an 
award has been improperly procured or is other¬ 
wise invalid. . j 

[4] Clause (c) of S. 30 is wide enough to cover 
an award which is sought to be challenged on 
the ground that the subject-matter of the refer¬ 
ence was not capable of being referred to arbi¬ 
tration. The trial Court in this oase set aside 
the award on the ground of misconduct of the 
arbitrators. The lower appellate Court took the 
view that there was no misoonduct, and that the 
subject-matter of the award was properly re- 
ferred. Mr. Dam conceded that if the proceed¬ 
ings before the Courts below are to be regarded 
as proceedings under the Arbitration Act, a 
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second appeal was incompetent. We have already 
observed that the present proceedings were pro- 
ceedings under the Arbitration Act, and that 
they oannot be regarded as a suit in view of the 
provisions of 8. 32, Arbitration Aot. 

[5] Mr. Dam next contended that if a second 
appeal does not lie, it should be treated as an 
application in revision under the provisions of 
S. 116, Civil P. C. We do not propose to treat 
the appeal as an application in revision for two 
reasons—( 1 ) The respondent has not appeared 
and it would entail an adjournment of the pro¬ 
ceedings for a formal application to be made 
under the provisions of s. 116 , Civil P. C., regard, 
ing whioh a notice must be served on the res- 
pondent; ( 2 ) the eubject matter of the proceedings 
is a small sum of Re. 50. 

[6] The result is that the appeal is dismissed 
with no order a3 to costs, as the respondent ba 3 
not appeared. 

Ram Labhaya J. — I agree. 

D.H. Appeal dismissed. 


A. I. R. (37) 1950 Assam 115 [G. N. 44.] 
Thadani C. J. and Ram Labhaya J. 

Suryanarayan Agarwalla — Appellant v. 
Maheswar Keot—Respondent. 

Second Mieo. Appeal No. 2 of 1949, D/- 22-12-1949 
from order of D. J. L. A. D., D/ 2-3-1949. 

Civil P. C. (1908), S. 37—Jurisdiction to execute 
decree — Alteration in pecuniary jurisdiction — 
Court, if ceases to exist for execution. 

A. deoreo for over Rs. 1000/- was passed by a Court 
which was presided over by an officer who had pecuni¬ 
ary jurisdiction to try suits valued up to Rs. 2000/. 
An application for execution of the decree was made 
to the same Court, but at a time when it was presided 
over by an officer who had jurisdiction to try suits 
valued up to Rs. 1000/- only: 

Held that the Court had jurisdiction to entertain 
the application for execution. [Paras 7 & 81 

Annotation; C44-Com.) Civil P. C., S. 37 N. 4. 

D. N. Medhi—tot Appellant. 

. 8. K. Ohose—tot Respondent, 

Thadani C. J. —This is a second miscellaneous 
appeal from an order of the learned District 
Judge, L. A. D., dated 2nd March 1949, by which 
he set aside an order of the learned Subordinate 
Judge, Lower Assam Districts, dated 13th Decern- 
ber 1947, in M. Ex. case No. 9 of 1947, entertain, 
ing an execution application in regard to a 
decree which had been passed by the 8adar 
Munsiff of Gauhati, having jurisdiction to try suits 
op to Ra. 2000, but who was succeeded by a 

Munsiff who had jurisdiction to try suits up to 
Re. 1000 only, 

[9] In due course the decree-holder sought to 
execute the deoree by filing an application before 
the successor Munaiff who took the view that as 
the decree sought to be executed was for a sum 


exceeding his pecuniary jurisdiction in the 
matter of the trial of suits, he was not compp. 
tent to execute the decree, and returned the 
application for presentation to the proper Court 
The decree-holder did not appeal against the order 
of the Munsiff of Gauhati and electcdto file the ex¬ 
ecution application before the Subordinate Judge 
of Gauhati. The judgment-debtor objected to tho 
execution of the decree by the Subordinate Judge 
contending that as he had not passed the decree, 
he was not competent to execute it. The learned 
Subordinate Judge disallowed the objection. 

[3] Against the order of the learned Subordi¬ 
nate Judge, the judgment-debtor filed an appeal 
before the District Judge who set aside tho 
order of the learned Subordinate Judge, rely ing 
upon a decision of the Calcutta High Court 
reported in Aldus Satlar v. Mohmimohan Das, 
37 C. W. N. 679: (A. I. R. (SO) 1933 Cal. 694). 

U1 Mr. Medhi for the decree-holder has re- 
ferred us to a decision of the Calcutta High Court 
reported in Dutchman v. Maddan Mohan . c 
cal. 513: (7 c. L. R. 621) but we do not think it 
assists tho contention of Mr. Medhi that the Sub- 
ordinate Judge, Gauhati, notwithstanding He 
fact that the Munsiff’s Court still exists, and 
has not ceased to exercise jurisdiction, has juris- 
diction to entertain the application. From the 
judgment of Field, J., it is clear that in that 
case the Court that had passed the decree had 
ceased to exist, Field J., obsorred: 

“1’Lie words in S. 649 (cor res pond ing to 8. 37 i q; VI -| 
P. O., 190s) which have reference to tho Court which 
paEeed the decree ceasing to exist, refer to a class of 
cnees not uncommon in these provinces, in which a 
Small Cause Court having been in existence for a cer¬ 
tain number of years, has afterwards been abolished 
by an order of the Local Government. The application 
for execution of a dccrc-e passed by such an abo¬ 
lished Court must now be made to the Munsiff 
who would have jurisdiction to entertain tho suit 
in which such decree was made, if euch suit were 
instituted at the time when application for such execu¬ 
tion is mado. Another example is, where the Budder 
Ameen who had jurisdiction throughout tho whole of 
tho district with a pecuniary limit exceeding that of a 
MunsifI wus abolished as such, the officer who was 
Sudder Ameen becoming tho Munsiff at head-quarters 
with a local jurisdiction limited to a single Munsiff 
usually that at head.quarters. A decree passed by such 
a Sudder Ameen who had a lecal jurisdiction over 
the whole district could, therefore, bo executed in the 
Court of the Munsiff beforo whom a suit would now 
be iustitutedjn respect of the claim for which tho 

decree was p’assed by the Sudder Ameen.Tbe 

words'cease to have jurisdiction to execute it’ in S. 649 
(S. 37, Civil P. C.) were intended to meet euch a case 
rs the following: for example, where an Additional or 
Subordinate Judge, attached to more than one district, 
having passed a decree in one district, leaves this district 
and sits in another district under the provisions of 8. 15, 
Bengal Civil Courts Act, such Additional or Subordi¬ 
nate Judge is a Court. When Buoh a Court is sitting 
in a district other than that In which the decree was 
passed, it has not ceased to exist, but it has ceased to 
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have jurisdiction to execute that particular decree. 
Under the provisions of S. 649, application for execution 
can then be made to the Court which at the time of 
making the application would have jurisdiction to 
entertain the suit in which the decree was passed.” 

[ 5 ] Mr. Medhi for ths decree-holder has conced- 
ed that the Munsiffs Court at Gauhati has not been 
abolished, nor ba3 it ceased to exercise jurisdic. 
tion within its territorial limits. We do not think 
there is any conflict between this decision of 
the Calcutta High Court and that reported in 
Abdus Sattar v. Mohini Mohan Das, 37 
G. \V. N- 679: (A. I. R. (20) 1933 Cal 634). The 
facts reported in Abdus Sattar v. Mohini 
Mohan Das, 37 0. w. N. 679: (a. i. r. ( 20 ) 1933 
cal. 684 ) are on all fours with the facts of the 
present ca3e. In 37 C. w. N., as here a decree 
for over rs. 1C00 was passed by a Court which 
was presided over by an offioer who had pecu¬ 
niary jurisdiction to try suits valued up to 
rs. 2000 . An application for execution of the de¬ 
cree was made to the same Court, but at a time 
when it was presided over by an officer who had 
jurisdiction to try suits valued up to Rs. 10C0 
only. Mitter J. referred to a decision of the 
Patna High Court reported in Iswari Prasad 
v. Farhat Hussain, A. 1 . R. (3) 1916 Pat- 3 : (2 
pat. L. J. 113), and to another decision of the 
Calcutta High Court reported in Kartick Nath 
v. Tilokdhari Lall, 15 Cal. 667, which do not 
accept the view that if the successor Court has 
roduced pecuniary jurisdiction in the matter of 
the trial of suits, the decree passed by its 
predecessor for an amount exceeding the sue- 
cessor Court’s pecuniary jurisdiction is not ca- 
pable of execution by the successor Court. 

[6] Mr, Medhi next referred us to a decision 
of the Chief Court, Sind, reported in Narain 
Das v. Saindad, A. I. R. (31) 1944 Sind 173 : 
(i. L. R. (1944) Kar. 33). The Sind decision in 
no way goes counter to the decision of the Cal¬ 
cutta High Court reported in Abdus Sattar v. 
Mohini Mohan Das, 37 C. w. N. 679 : (a. i. r. 
( 20 ) 1933 cal. 694). The Full Bench deoision of 
the Madras High Court reported in Seeni Na- 
dan v. Muthuswami, 42 Mad. 821 : (A. 1 . R. (7) 
1920 Mad. 427 (F. B.)), also does not assist 
Mr. Medhi. The question for decision of the Full 
Bench in that case, as stated by Wallis C. J. was 
“whether a litigant who has been authorised to bring his 
suit in a particular Court and has obtaine_d a decree in 
suih Court in his favour, which h9 is strictly bound to 
execute within the time limited in Art. 182, Is not en¬ 
titled to apply as of course to that Court as the proper 
Court for the purpose of saviDg limitation under the 
Artiole, or whether, when he decides to apply for 
execution possibly at the last moment, ho is bound 
to stop and inquire whether the limits of the territorial 
jurisdiction of the Court which passed the decree have 
been altered, and, if so, whether the immovable pro¬ 
perty which is the subject of the suit or the place where 
the cause of action arose was within the limits of the 


transferred area, on pain of losing his right to execute 
under the artiole if he omits to make these inquiries or 
oome3 to a wrong ooncluBion when he makes them.” 

The point for the decision of the Full Benob was 
“whether the Court which passed the decree is a pro¬ 
per Court for execution within the meaning of ol. (5) 
of Art. 182, Limitation Act, notwithstanding the faot 
that the jurisdiction which it had at the time of the 
decree was taken away from it and assigned to another 
Court at the time of the presentation of the application 
for execution.” 

We do not think it lays down anything that is 
in confliot with the view taken in Abdus Sattar 
v. Mohini Mohan Das, 37 C. W. N. 679 : 
(A. I. R. ( 20 ) 1933 Cal. 684). In the latest decision 
of the Calcutta High Court reported in Masrab 
Khan v. Deb Nath Mali, a. i. R. (29) 1942 cal. 
321 : (I. L. R. (1942) 1 cal. 289), Mukherjea J. 
observed 

“the expression 'jurisdiction to exeouto it’ as used 
in S. 37 (b), Civil P. C., does not mean and include 
the competency of the Court to entertain an application 
for execution of the decree. Even, if in the circums¬ 
tances of a particular case, a Court cannot effectively 
executo the decree, that would not mean that it has 
ceased to have jurisdiction to execute it. It still remains 
the competent Court for purposes of execution.” 

[7] In none of the cases to whioh Mr. Medhi 
has invited our attention it is laid down that 
notwithstanding the fact that a Court has not 
ceased to exist or ceased to exercise jurisdiction, 
the Court which had pecuniary jurisdiction to 
try the suit would be regarded as a Court capa¬ 
ble of executing the decree within the meaning of 
8 . 37 (b), Civil P. C. 

[8] We think the learned District Judge has 
taken the correct view and properly set aside 
the order of the learned Subordinate Judge, 
dated 13th December 1947. We affirm the order 
of the learned District Judge, and direct that the 
execution application be returned to the deoree- 
holder by the learned Subordinate Judge of 
Gauhati for presentation to the proper Court. If 
and when it is presented again, it will be subjeofc 
to all objections at the hearing. 

Ram Labhaya J. — I agree. 

V.B.B. Appeal dismissed. 

A. I. R. (37) 1950 Assam 116 [C. N. 45.] 
Thadani 0. J. and Ram Labhaya J. 

Mohan Singh—Appellant v. Chandra Sagar 
Das and others — Respondents. 

F. M. A. No. 186 of 1946, D/- 22-2-1950, against 
Order of Addl. Deputy Commissioner, Lakhimpur, D/- 
17-10-1946. 

(a) Workmen’s Compensation Act (1923), S. 20 
— The Additional Deputy Commissioner in Assam 
is not ex officio Commissioner under Act. [Para 1] 

Annotation : (’46-Man.) Workmen’s Compensation 
Act, S. 20, N. 1. 

(b) Workmen’s Compensation Act (1923), S. 19.(1) 
<— Order by Commissioner holding employer liable 
/to pay compensation—Procedure laid down under 

S, 10A (4) not followed — Provisions of S. 25 not 
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compiled with — Order is liable to be set aside — 
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(Obiter) — Workmen’s Compensation Act (1923), 
Ss. 10A (4) and 25, [Paras 1 <fc 2] 

Annotation : (’46-Man.) Workmen’s Compensation 
Aot.S. 19, N. 1, S. 25, N. 1. 

K. B. Barooah, J. C. Medhi and D.Darma 

—for Appellant. 

K. B. Barman , Ocvt. Advocate —for Respondents. 

Thadani C. J.— This is an appeal under 
S. SO, Workmen’s Compensation Act directed 
against an order dated 17th October 1946, 
passed by the Additional Deputy Commissioner, 
Lakhimpur, purporting to aot as Commissioner 
under the Workmen’s Compensation Act. The 
order is in these terms : 

“Read the causes shown by the contractor, Sardar 
Mohan Singh. Admittedly the deceased and injured 
coolies received their injuries while doing work given by 
the contractor. Apparently those persons were coolies 
who were engaged in loading and unloading logs. These 
coolies are “Workmen” vide explanatory note, p. 60, 
Workmen’s Compensation Act. Considering all the points 
and facts of the case, I find that Sardar Mohan Singh 
Is liable to pay compensation. Office to issue notice. 

Sd/-S. I. Chaudhury, 

Addl. D. C. & Commer., W. C. Lakhimpur, 

17-10-1946." 

Mr. Barooah for the appellant, Sardar Mohan 
Singh, has contended that the learned Additional 
Deputy Commiseioner, Lakhimpur, had no juris¬ 
diction to entertain proceedings brought under 
the Workmen’s Compensation Act, as only the 
Deputy Commissioners in Assam have been 
appointed ex officio .Commissioners under the 
Workmen's Compensation Act. We issued notice 
to the Government Advocate to satisfy us whe¬ 
ther the Additional Deputy Commissioner, La¬ 
khimpur, who passed the order appealed from, was 
ex officio Commissioner under the Workmen’s 
Compensation Act. Mr. Barman frankly stated 
that he is unable to satisfy ub that the Additional 
Deputy Commissioner, Lakhimpur, is an ex 
officio Commissioner under the Workmen’s 
Compensation Act. This statement alone, made 
by Mr. Barman, iB sufficient for the purpose of 
quashing the order in question and ordering a 
re-trial of the claims made. We would have in 
any case quashed the order appealed from even 
if the learned Additional Deputy Commissioner 
was in faot ex officio Commissioner, for the 
plain reason that the order passed by him is 
not in accordance with the procedure laid down 
in the Workmen’s Compensation Act. For 
instance, the procedure laid down under s. 10A 
^4) haB not been followed, in that when the 
femploj-er Mohan Singh disclaimed liability, the 
jOommissioner should have informed the depen¬ 
dents of the deceased workmen that it was open 
Ito them to prefer a claim for compensation. It 
■does not appear from the reoord that the depen- 
1 dants made any claim at all. Again the provisions 
of s. 90, Workmen’s Compensation Act have not 
'been complied with. 


[2] We think this is a matter in which the 
order appealed from must be set aside, and the 
proceedings remanded for re trial by the Deputy 
Commissioner, Lakhimpur himself, with direction 
that the proceedings bo heard and determined 
according to law, bearing in mind the provisions 
of Ss. 10 A (4) and 25, Workmen’s Compensation 
Aot. 

Ram Labhaya J.—I agree. 

V.R.B. Order set aside. 


A. I. R (37) 1950 Assam 117 [C . N. 46.J 
Ram Labhaya J. 

Mt. Gahan Priya and another — Appellants 
v. Bharat Chandra Mahanta and others— 
Respondents. 

Second Appeal No. 1906 of 1947, D/-31st January 
1950. 

Bengal Public Demands Recovery Act (III [3] of 
1913), S. 20—Certificate sale—What passes to pur¬ 
chaser at such sale. 

A purchaser at a sale in execution of a certificate 
under the Public Demands Recovery Act acquires 
nothing but the right, title and interest uf the certificate 
debtor at the time of the sale. 

Hence, where the judgment-debtor has already parted 
with all his interest in the property long before the 
certificate sale, the purchaser acquires nothing by the 
sale. [Paras 10, 11] 

M. N. Boy— for Appellants. 

J. C. Sen and 21. N. Mahanta—tot Respondents. 

Judgment.— This appeal arises out of a suit 
for declaration of title to and confirmation of 
possession or in the alternative for khas posses¬ 
sion of the land in suit. 

[2] The suit was decreed in part by the trial 
Court. The decree was in respect of an area of 
11 B. 4 K. 7 L. of land in thirty years patta 
No. 395 of village Majhirgaon of mouza Ramsha 
Rani. Defendants appealed from the decree. 
Plaintiffs put in cross-objections. Tho appeal 
was allowed; cros3-objections were disailowsd. 
The result was that the suit was dismissed in 
its entirety. Plaintiffs bavo appealed to this 
Court. 

[3] The learned counsel for the appellants 
has not pressed for a decree in respect of the 
area not allowed to him by the trial Court. Ho 
has merely asked for the restoration of the 
decree of the Court of the first instance by 
which the suit was decreed in respect of 11 B. 

4 K. 7 L. The controversy, therefore, is narrowed 
down to the rights in this area. 

[4] Tho land in dispute originally belonged 
to Hutharam Gaonbura, defendant 4, in this 
case. He mortgaged it with other lands to Garbal 
Goalia Co-operative Bank on 24th Eeptember 
1924. Defendants 1 and 2, the contesting defen. 
danta in this case, purchased this land from 
defendant 4 on SOth June 1926. Some years after 
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the Bank went into liquidation, the liquidator 
had the land sold in execution of a certificate 
made under the Public Demands Recovery Act 
of 1913. It was purchased by the liquidator 
himself on 19th May 1936. He sold it to plaintiff- 
appellants on 20 th March 1942. They applied for 
a mutation in tbeir favour on the strength of 
the sale-deed. This'.claim was resisted by defen. 
dants 1 and 2 , who had purchased the land 
in 1925 long before its sale under the Public 
Demands Recovery Act. The mutation in plain¬ 
tiffs’ favour was refused. This led to the suit 
from which the present appeal arises. 

[5] The facts above stated aie not in dispute. 
It is, however, contended by the learned counsel 
for the appellants that the liquidator of the Bank 
had all the powers of a registrar in the exercise of 
which he could make an award and direct that 
the amount due be realised from the mortgage- 
seourity. Such an award, Le contends, was given 
and the certificate was based on the award. The 
case, therefore, according to him, was covered 
by Laxman Madhoji v. Dhamori Co operative 
Credit Society, a, i. r. ( 20 ) 1933 Nag. 211 : (142 
I. C. 487), in which it wa3 laid down that a deci¬ 
sion given by the Registrar directing the sale of 
the property comprised in the mortgage deed 
did not militate against 0 . 34, R. 14, Civil P. C. 
The correctness of the proposition laid down in 
the Nagpur case is rot at all in question. 
What is disputed is whether the liquidator 
ever made an award directing sale of the pro- 
perty. The learned Second Additional Judge 
came to the conclusion that there was absolutely 
no evidence on the record in support of the alle¬ 
gation that the liquidator made an award or 
passed an order directing the sale of the property 
mortgaged. He referred to the statement of p. W. 
1, the successor of tho liquidator, and observed 
that he was not aware of the contents of the 
award or the requisition for a certificate. The 
liquidator himself was not examined. There was 
thus, according to him, no basis for the finding 
that the award or the requisition made any 
mention of the mortgaged property or asked for 
its sale. The learned Judge found further that 
there was no evidence on the record showing 
that the certificate directed sale of the mortgag¬ 
ed property in enforcement of the security. These 
are findings of fact. They are not open to ques¬ 
tion at this stage and the learned counsel for the 
appellants has made no attempt to challenge 
them. The Nagpur oase in these ciroumstances 
can have no application to the facts of this case. 

[6] The learned counsel has also relied on 
two other cases. The first of these is Kalu 
Sharip v. Abhoy Charan, 25 C. W. N. 253 : 
(a. I. R. (8) 1921 Oal. 157). This case has no 
bearing on the question now before the Court. 


A. I. R. 

The sale in this oase was not under the Publio 
Demands Recovery Act. 

[7] The second case is reported in Ananda 
Chandra v. Jhulcn Singh, 33 0 . w. N. 305: 

(A I. R. ( 16 ) 1929 cal 409). In this case a Divi- 
sion Bench of the Caloutta High Court laid down 
that it was not open to a defendant to challenge 
a sale held under the Public Demands Recovery 
Act by way of defence in a suit for possession 
brought by the purchaser. This proposition is 
unquestionably correct. But the respondents are 
not challenging the sale. Their contention is that 
a purchaser at a sale in execution of a certificate 
under the Public Demands Recovery Act acqui¬ 
res nothing bat the right, title and interest of 
the certificate debtor. This contention does not 
militate against the view taken in Ananda - 
chandra v. Jhulon Singh, 33 c. w. N. 305 : 

(A. I. R. (16) 1929 cal. 409) whioh i3 therefore of 
no avail to the appellants. 

[8] I now proceed to examine the hurdle placed 
in the way of the learned counsel from the res¬ 
pondents’ side. It has been contended that the 
effect of a sale under the Public Demands Re¬ 
covery Act is to pass to the purchaser merely 
the right, title and interest of the certificate, 
debtor. Reliance has been placed in support of 
this proposition on Nanda Kumar v. Ajodhya 
Sahu, 16 c. w N. 351: (11 1.c. 465) and Lachmi 
Narain Singh v. Nandkishore, 29 cal. 537 : (6 
o. w N. 481). These authorities no doubt sup¬ 
port this proposition but they are under the 
Publio Demands Recovery Act of 1895. 

[9] In Nanda Kumar v. Ajodhya Sahu , 16 
c. w. N. 351: (n i. o. 465), Mookerjee, J. exa¬ 
mined the provisions of the Act which were then 
in force and came to the conclusion in view of 
the soheme of the Act and the provisions con¬ 
tained in s. 10 and aub-s. (2) of s. 19 of that Act 
that the Publio Demands Recovery Act did not 
contemplate the realisation of the seourity and 
if a sale was held under that Act, the security 
must be deemed to have been abandoned. 

[10] It is noteworthy that the Publio Demands 
Recovery Act of 1895 did not contain any ex¬ 
press provision to the effect that a purchaser at 
a sale in execution of a certificate shall acquire 
nothing more than the right, title and interest of 
the certificate debtor. Section 10 of the old Act 
merely provided that from and after the date of 
notice of the certificate on the certificate debtor, 
the certificate shall bind all immovable property * 
of the judgment-debtor within the jurisdiction of 
the District Collector in the same manner as if 

it had been attached under the provisions of the 
Civil P. C. s. 19 (2) embodied a provision to the 
effect that the certificate under the Aot shall be 
executed in the manner provided in Chap. XIX, 
Civil P. C., for the enforcement of deorees for 
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money. Section 10 now has been replaced by 
fi. 8, Publio Demands Recovery Act of 1913, 
'whioh provides that from the date of the service 
of notice on the Certificate-debtor all private 
transfer or delivery of immovable property 
situated in the district in which the certificate is 
filed, or of any interest in such property shall be 
void against any claim enforceable in execution 
of the certificate. It further provides that the 
amount due from time to time in respect of the 
certificate shall be a charge upon the immova¬ 
ble property of the certificate-debtor, wherever 
situated, to which every other charge created 
subsequently to the service of the said notice 
shall be postponed. This Bection provides greater 
facilities for the realisation of the amount due 
under the certificate. The whole of the amount 
is charged on the entire immovable property of 
the certificate-debtor. There is no provision in 
the new Act which would correspond to s. 19 ( 2 ) 
of the old Act, but S. 20 provides in express 
terms that : 

“Where property is sold In execution of a certificate, 
there shall vest in the purchaser merely the right, title 
and interest of the certificate-debtor at the time of the 
sale, even though the property itself be specified." 

There was no such provision in the old Act. The 
scheme of the Act was in the main the basis for 
the view consistently held in the Calcutta High 
Court that what passed to the purchaser at a 
certificate sale was merely the right, title and 
interest of the certificate-debtor at the time of 
sale. Section 20 gives statutory recognition to 
that view and thus shuts out all speculation as 
to the intention of the Legislature. There are no 
provisions in the new Act on the lines of 
those which are contained in 0 . 34, Civil P. C. 
It cannot be argued in view of the express pro- 
vision contained in s. 20 of the present Aot that 
the purchaser can acquire the right, title and inte¬ 
rest not only of the mortgagor but that of the 
mortgagee which would happen if the sale is for 
the realisation of the security. In fact, the effect 
of 8. 8 of the present Act is to remove all distinc. 
tion between the property mortgaged and that 
whioh is free from the mortgage. The amount of 
the certificate becomes automatically a charge 
on the entire property of the certificate.debtor, 
and what is sold at a certificate sale is not the 
property but merely the existing interost of the 
judgment-debtor at the time of the sale. Seotion 
20 emphasises that it is merely the right, title 
and interest of the certifioate-debtor that paeses 
even though the property itself is specified. 

[11] It has now to be found out wbat interest 
Hutharam, pro forma defendant 4, had at the 
time of sale in favour of the liquidator. It is not 
jdenied that the land had been sold to defendants 
U and 2 in 1925 long before the certificate sale. 
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The equity of redemption vested in thorn and 
not in the judgment-debtor at the time of sale. 
He bad no title in the property then. The Bank 
took advantage of the summary and more effec¬ 
tive procedure provided by the Public Demands 
Recovery Act with the result that what could be 
sold at the certificate sale was the existing inte- 
rest of the judgment-debtor, if bo had any. In 
this caee he having already parted with all his 
interest in the property, the liquidator acquired 
nothing by tbe sale. The conclusion arrived at 
by tbe learned Second Additional Judge is 
therefore correofc. 

[ 12 ] The appeal, therefore, must fail aud is 
dismissed with costs. 

V.B-B. Appeal dismissed. 

A. I. R. (37) 1950 Assam 119 [C. N. 47.] 
Thadani Ag. 0. J. and Ram Labhaya J. 

Bhubindra Narayan Bhattacharjya — Ap¬ 
pellant v. Mt. Tarvpriya Debya and others — 
Respondents. 

Second Appeal No. 2131 of 1917, D/- 7th February 
1950. 

(a) Civil P. C. (1908), S. 31 — Res judicata be¬ 
tween co-defendants. 

Under certain circumstances decision of Jesue3 be¬ 
tween co-defendants, even though not incorporated in 
the deoree, may operate as res judicata. The condi¬ 
tions necessary for a finding to operate as res judicata 
between co-defendants are that there ehould be a con¬ 
flict of int6re3t between co-defendants and tbat it 
should be necessary to resolve the conflict in order to 
give relief to the plaintiff. The conflict or the issue 
muet bavo been finally decided and the co-defondants 
must have been either necessary or at least proper 
parties in the former suit. [Para 21] 

Annotation : (’44-Com.) C. P. C., S. 11, N. 46, 
Pts. 1 to 4. 

(b) Civil P. C. (1908), S. 96 - Who can appeal — 
Suit dismissed against defendant — Defendant, if 
can appeal. 

Notwithstanding that a suit has been dismissed 
against a defendant, ho has the right of appeal if he is 
aggrieved by the decree. The question whether he is 
aggrieved by tbe decree is a question of fact to be 
determined in each case according to Its peculiar cir¬ 
cumstances. In order to find out whether a defendant 
is aggrieved by a decree dismissing tbe suit against 
him, it i3 not merely tbe form but tho subgtauco of 
tbe decree and the judgment tbat .should be looked 
into. Where the point .adversely decided to such a de¬ 
fendant is directly and substantially in issue and 
where it will operate as res judicata in subsequent 
proceedings, the defendant should have the right of 
appeal against the decree though tho particular finding 
is not embodied or incorporated in tbe decree. 

[Para 42] 

Annotation : ('44-Corn.) C. P. C., S. 96, N. 6, 
Pts. 9 to 14. 

(c) Civil P. C. (1908), O. 41, R. 22 (1) — Cross¬ 
objections against co-respondent. 

A respondent cannot file cross-objections against a 
co-respondent when he has not appealed from the 
deoree and the crosss-objections do not in any way 
afleot the appellant. 


A. I. R, 
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(Cross-objectiona in this case were held to affect the 
appellant.) [Para 44] 

Annotation:(’44-Com.) C. P. C., 0. 41, R. 22, N. 14, 

(d) Transfer of Property Act (1882), S. 52— Scope 
—Section, if covers partition. 

Section 52 prevents not merely the transfer of Im¬ 
movable property when any right to it is directly and 
specifically in question bat it also prevents dealing 
with the property otherwise. Partitioning the property 
is certainly dealing with it. A partition may or may 
not be regarded as a transfer. It does, however, alter 
the mode of enjoyment of the property and can pro¬ 
duce a result very similar to transfer in certain cases. 
In any case, the language of the section is wide enough 
to cover a partition. [Para 50] 

Annotation : (’50-Gom.) T. P. Act, S. 52, N. 27. 

K. R. Borcoah and B. C. Barua—ior Appellant. 

S. K. Gliose, R. K. Goswami, B. N. Deka and S. C. 

Sarnia — for Respondents. 

Ram Labhaya J. — The suit out of which 
this appeal arises was for a declaration, first, of 
right and title to and confirmation of possession 
of 40 bighas of land covered by thirty year B. k. 
patta No. 8 of village Barmakhibaha, Mouza 
Tihu and secondly, that defendant 1 had ac¬ 
quired no right, title and interest in respect of 
the land in suit by the auction sale of the land 
in her favour held in execution of her mortgage 
decree against Dharmanath, defendant. 

[ 2 l The suit wa3 deoreed in the Court of the 
learned Additional Muneiff of Gauhati. On 
appeal the decree of the trial Court was revers¬ 
ed by the learned Additional Judge, A. V. D., 
and the suit dismissed. 

[3] Defendant 2 has appealed, plaintiff-res- 
pondent, whose suit has been dismissed, ha 9 
filed cross objections. The learned counsel for 
Mt. Tarupriya Debya, defendant.respondent, 
has raised a preliminary objection. He urges that 
both the appeal and the cross-objections are not 
competent. The appellant has no right of appeal 
a3 the suit was dismissed, and plaintiff-respon- 
dent has got no right to file cross-objections 
against a co-respondent when he is not seeking 
any relief against the appellant. 

[4] The relevant facts are as follows : Three 
brothers, namely, Madhanatb, Prananath and 
Chandranath jointly owned land measuring 835B 
12 L. of N. K. patta No. 2/33. Prananath died 
leaving a sonKanunatb. The land was partition¬ 
ed between the two brothers and their nephew 
Kanunath. An area measuring 278 B. 1 K. 17$ L. 
fell to the share of Chandranath. He had two 
sons, Dharmnath and Anantanath. Thi3 Ananta- 
nath is the plaintiff in the case. 

[6] On 23rd March 1919, Dharmanath, son of 
Chandranath, Kanunath, son of prananath and 
Madhu, son of Madhunatb, sold 169-B. of land 
to one Kameswar. Eaoh of the three purported 
to sell 66 bighas. Dharmnath’s brother Ananta 
was a minor at the time of sale. Kameswar, the 
vendee, discovered this faot after the sale. He 


prevailed upon Dharmanath to execute a fresh 
deed of sale by which the entire 56 bighas of 
land were conveyed to Kameswar from the 
share of Dharmanath alone. Kameswar evidently 
took this step to protect himself against any 
future attack from the minor. He later brought 
a suit for a declaration of his right to the entire 
land purchased by him, viz., 168 bighas from 
the three vendors. His suit was decreed. On 
3rd April 1923, he obtained a separate patta for 
this land. At that time patta No. 8 covering an 
area of 220-B. 1 K. 17^ L. (which increased to 
223.B. IK. 17^ L. in 1923-28 Resettlement Opera, 
tion) was issued in the name of Dharmanath 
and Anantanath. 

[6] The result of'the sale to Kameswar was 
that the share of Dharmanath was reduced by 
66 bighas. The share of Anantanath remained in 
tact. 

[7] On 2nd June 1924 Dharmanath mortgaged 
40 bighas of land to Bhubindra Narayan Bhafcta- 
charyya, defendant 2. On the same day he 
mortgaged 48 bighas to Mt. Tarupriya Debya, 
defendant 1. 

[8] The family, consisting of the two brothers 
Dharmanath and Anantanath, owed some money 
to the Kamrup Land Mortgage Bank, Ltd., and 
also to one Lalit Chandra Dutta. To pay off 
these debts, they sold an area of 86-B. 1 K. 8 L, 
of land to Lalit Chandra Dutta on 26 th June 
1933. Lalit got a eeparate patta (no. 17) for the 
area sold to him. The share of Dharmanath was 
reduced by another 43 bighas. The area left with 
him after the sale came to 40-B. 1 K. 17 L., while 
Anantanath owned 96 B. 19 L. of land in patta 
No. 8. 

[9] On 25th April 1935, Anantanath got his- 
name mutated with respect to 96-B. 19 Ii. of 
patta No. 8. It was alleged in the plaint by 
Anantanath that as a result of the partition, 
Dharmanath got certain area in specified dags. 

[10] On 13th May 1936, Dharmanath sold to 
Bhubindra Narayan, defendant 2 , 40 bighas of 
land from patta No. 8 in consideration of the 
mortgage debt which had been incurred by him 
on 2 nd June 1924. The vendee got a separate 
patta (no. 19) issued in his name in respect of 
the area sold to him on 30th August 1939. 

[11] Mt. Tarupriya, the other mortgagee from 
Dharmanath, instituted a suit for sale of the 
mortgaged property on the basis of the mortgage 
of 2 nd June 1924. Dharmanath was the sole 
defendant in the case. The suit was decreed on 
3lst March 1935. She then had the property sold. 
It was purchased by her at the auction sale on 
19th August 1937. Symbolical possession wae 
delivered to her on 32nd July 1938. 

[12] Mt. Tarupriya, defendant 1, applied for 
mutation in her favour on the basis of the axxot 
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tion sale. Her application was rejeoted. She 
appealed. The Deputy Commissioner allowed 
her appeal without annulling the patta in favour 
of defendant a. The order was upheld by the 
Revenue Tribunal. 

[13] Plaintiff, Anantanath, feeling aggrieved 
by the order of the Revenue Tribunal, has insti¬ 
tuted this suit. His case in short was that Dhar- 
manath had sold 5G bighas of land to Kameswar, 
43 bighas to Lalit Chandra Dutta and 40 bighas 
to defendant 2. The last sale was on 13th May 
1935. On this date his share in the land of patta 
No. 8 was reduced to l k. 17$ L. in dag No 567. 
The rest belonged to the plaintiff. The sale in 
execution of the decree of defendant l came in 
1937 when Dharmanath owned only an area 
measuring l K. 17$ L. He, therefore, asked for 
a declaration that the sale in her favour was 
invalid and inoperative. It is noteworthy that 
he admitted that the private sale in favour of 
Bhubindra Narayan, defendant 2 , was valid and 
binding. The relief was claimed only against 
defendant 1, the eale in whose favour was the 
latest in point of time. Defendant 2 was im¬ 
pleaded only as a pro forma defendant. No relief 
was asked for against him. He, in turn, fully 
supported the plaintiff. 

[14] Defendant 1 was the only contesting de¬ 
fendant. Her caee was that the sale in favour of 
Kameswar was not from the Bhare of Dharma- 
nath alone. The sale in favour of Lalit was 
oollusive and fraudulent and the sale in favour 
of defendant 2 was hit by the doctrine of lis 
pendens. In consequence, she contended that 
defendant Dharmanath was the owner of the land 
sold at her instance and purchased by her. There 
were other defences raised but wo are not con- 
cerned with them at this stage of the litigation. 

[163 The two issues relevant to the question 
now before us were as follows : 

Issue No. 5 ; Whether the alleged eale in favour of 
one Kameswar Chakravarty wag only from the share of 
Dharmanath alone as alleged in the plaint ? 

Issue No. 6 : Whether the alleged sale in favour of 
Lalit Chandra Dutta and defendant 2, Bhubindra 
Bhattacharjya are legally operative and binding on de¬ 
fendant ? 

[16] The suit was dismissed (?) in the trial Court, 
i • 1 . e * rned Munsiff found in favour of the 

plaintiff on both the issues (5 it 6). His finding 
was that the sale to Kameswar was undoubtedly 
from the share of Dharmanath and the sales in 
favour of Lalit and Bhubindra were both valid 
ana binding and on the date of the auction sale 
,n favour of defendant 1 Dharmanath was only 
entitled to about l k. 17$l. He, therefore, 
granted plaintiff the declaration that he bad 
prayed for against defendant 1 . She appealed. 

[17] The learned Additional Judge allowed the 
appeal. He agreed with the trial Court that the 


sale in favour of Kameswar was from tho sharo 
of Dharmanath alone. He further agreed with 
the view that the sale in favour of Lalit was 
valid and binding. But as regards the sale in 
favour of defendant 2 (Bhubindra) his finding 
was that it was hit by the doctrine of lis pen¬ 
dens and was, therefore, subject to the title of 
defendant 1 , which she acquired by her sale in 
execution of her mortgage decree. It will bo ob- 
served that the sales in favour of Lalit and 
defendant 2 had been directly challenged by 
defendant l, and they formed the subject-matter 
of Issue 6 reproduced above. 

[18] It is clear that plaintiff could get the 
relief asked for if the sale in favour of defen. 
dant 2 as also the previous sales by Dharmanath 
from his share had been held to be valid and 
binding on defendant l. She was stoutly resisting 
this claim. Defendant 2 in his own interest sup¬ 
ported the plaintiff though arrayed on the same 
side with defendant l. The legal effect of the 
sale in his favour was a matter which was in 
controversy between the two defeadants. This 
controversy had to be resolved before plaintiff 
could get the relief he had prayed for. In fact, the 
sale to defendant 2 was admitted a3 valid in the 
plaint. Defendant 1 contested its validity to the 
extent that it prejudiced her rights. The matter 
thus was directly and substantially in issue. Ic 
was also heard and finally decided. Defendant 2 
was a necessary or at least a proper party to tho 
suit. The appellate decree dismissing the suit 
rests on the finding that the sale to defendant i) 
and the partition between plaintiff and his brother 
both came during the pendency of the mortgage 
suit instituted by defendant l and therefore 
could not affect the result of that litigation. 

[19] In spite of the fact that the suit has been 
dismissed and the decree in terms does not 
embody the finding adverse to defendant 2 , he 
has appealed. The decree merely dismisses the 
suit. The finding adverse to defendant 2 though 
not incorporated in the decree, forms the basis 
of the decree undeniably. The question is whether 
defendant 2 has, in these circumstances, the right 
of appeal from the decree. 

[ 20 ] The question is by no means ea3y a3 
there is considerable conflict of judicial authority 
on the point. 

[ 2 1] It is well settled that under certain 
circumstances decision of issues between co-defen. 
dants oven though not incorporated in the decree, 
may operate as res judicata. Section ll, Civil 
P. C., provides that no Court shall try any suit 
or issue in which the matter was directly and 
substantially in iESue in a former suit between 
the same parties or between parties under whom 
they or any of them claim, if other conditions 
of S. 11 are satisfied. It is clear that an issue 
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between the same parties as distinguished from 
a suit when directly and substantially in issue 
shall operate as res judicata if it was heard and 
finally decided. The conditions necessary for a 
finding to operate as res judicata between co- 
defendants are that there should be a conflict of 
interest between co-defendantsand that it should 
be necessary to resolve the conflict in order to 
give relief to the plaintiff. The conflict or the 
issue must have been finally deoided and the 
oo-defend ants must have been either necessary 
or at least proper parties in the former suit. 
All these conditions are fulfilled in present case. 
The issue as to the sale in defendant’s favour 
arose between plaintiff and defendant 1. Plain¬ 
tiff accepted the validity of the sale in defen. 
dant’s favour. Both plaintiff and defendant 2 
were ranged against defendant 1 so far as this 
issue was concerned. It is obvious that it was 
heard and finally decided and its decision was 
necessary for the disposal of the plaintiff’s suit, 
defendant 1 was necessary party and defen¬ 
dant 2 was at least a proper party if not a neces¬ 
sary one. The finding on the issue, therefore, 
must operate as res judicata against defendant 2 
in any subsequent litigation between defendant 1 
and defendant 2. 

[22] The authority on the proposition that 
in the circumstances stated above an issue would 
operate as res judicata between co.defendants 
is voluminous with a strikingly large consensus 
of legal opinion. There is no trace of any 
serious conflict. Mr. Ghose has not questioned 
this proposition; he has merely argued that even 
if the finding against defendant 2 is res judicata , 
he has no right of appeal as the finding is not 
incorporated in the decree. In these circum- 
stances I shall refer only to Eishun Parshad 
v. Durga Prasad, A. I. R. (l&) 1931 P. 0. 231 : 
(133 I 0. 721) in support of the proposition. 

[23] Section 96, Civil P. C- allows appeals 
from decrees. ‘Decree’ means a formal expres. 
sion of an adjudication which so far as the Court 
expressing it conclusively determines the rights 
of the parties with regard to all or any of the 
matters in controversy in the suit. As stated 
above the contention of Mr. Ghose is that a 
mere finding not incorporated in the decree 
gives no right of appeal. In the circumstances 
of this case I have come to the conclusion that 
the finding on Issue 6, so far as defendant 2 is 
concerned, will operate as res judicata in any 
subsequent litigation between him and defend- 
dant l. If he is denied the right of appeal, it 
would be a oase of manifest injustice. Mr. Ghose, 
however, relieB on Niamut Khan v. Phadu 
Buldia, 6 oal. 319 : (7 0 . L. R. 227), a Full 
Bench decision. He points out, relying on this Full 
Bench decision, that the defendant could have 


the finding incorporated in the decree before ap. 
pealing and if he has failed to take the necessary 
steps for being able to appeal, he cannot com¬ 
plain of any injustice. In this Full Bench case, 
plaintiff had prayed for the enhancement of 
rent. The plea was that the rent was not en- 
hanceable. It wa3 held that the defendant was 
precluded from denying that the rent of the 
tenure was enhanceable by reason of the fact 
that the question had been decided in a former 
litigation between the parties. The former suit 
was aleo for enhancement of rent. The defences 
raised were that no notice of enhancement had 
been given and that the rent was not enbance- 
able. The suit was dismissed on the ground that 
no notice had been given. But the Munsiff had 
stated in the judgment that he considered the 
rent enhanceable. He did not believe in the 
genuineness of the documentary evidence pro¬ 
duced by the defendant. The decree merely 
ordered that the suit should be dismissed. The 
finding that the rent was liable to be enhanced 
was not embodied in the decree. The learned 
Judges held that though defendant had no right 
of appeal against the finding by reason of its 
absence from the decree, it would still operate 

as res judicata. They observed that 
M fche material findings in each case should be embodied 
in tbo decree and if they are not, it is Incumbent on 
the parties to avoid their being bound by deoision 
against which they have no right of appeal, to apply 
to have the decree amended so that it may be in 
accordance with the judgment.” 

[24] Though the dispute in this case was not 
between co-defendants, the decision in the case 
does support Mr. Ghose’s contention to this 
extent that if a finding is not incorporated in the 
decree, there is no right of appeal against it in a 
defendant against whom the suit is dismissed. 
It is, however, worthy of note that the finding 
that rent was liable to enhancement did not form 
the basis of the decree It was also not necessary 
for the decision of the plaintiff’s case and these 
are features which distinguish this deoision from 
the present case. 

[25] The next Calcutta case which bears on 
the point is Krishna Chandra v. Mohesh Chan¬ 
dra, 9 0. w. N. 584. This haB been relied on by 
the learned counsel for the respondent. In this 
case Woodroffe J. held 

"on a review of the authorities that a defendant has 
the right to appeal notwithstanding that the suit has 
been dismissed as against him, if he is aggrieved by the 
decree.” 

He further held 

‘‘that the question whether a party is aggrieved by a 
decree is a question of fact to be determined in eaoh 
case according to its peculiar ciroumstances.” 

The suit before him was for recovery of rent 
which had fallen in arrears. It was instituted 
against 6 defendants. The first 3 defendants were 
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described as tenant-defendants. The holding of 
whioh they were alleged to be tenants was put 
up for sale at the instance on defendant 6. De- 
fendant 4 was the auction-purchaser of the hold¬ 
ing and was alleged to have purchased it on 
behalf of and as benamidar of the first 3 defen¬ 
dants. A decree for rent was prayed for against 
the first 3 tenant-defendants. These defendants 
denied that they had any concern with the laud 
or that defendant 4 was their benamidar. 
Defendant 4 supported them. He alleged that 
he was the sole owner of the tenancy rights and 
the real tenant. He denied that any rent was 
due to the plaintiffs. 

[26] Plaintiffs had not asked for any relief 
against defendant 4. Their caBe was that he was a 
mere benamidar. An ex parte decree was passed 
against the first 3 defendants. Defendant 4 applied 
to have the ex parte decree set aside and also 
the sale held thereunder which wss alleged to 
have taken place after fraudulent suppression 
of the sale proclamation. The suit was restored 
and the sale was set aside. The learned Munsiff 
found that the tanant-defendants had no con- 
nection with the jumma in suit and that defen. 
dant 4 was not their benamidar. He, therefore, 
deoreed the claim against defendant 4 and dis¬ 
missed it against the first 3 defendants. 

[ 27 ] The plaintiffs appealed from the decree 
contending that the first 3 defendants and not 
defendant 4 were their tenants. The learned 
District Judge in appeal held that defendant 4 
had nothing to do with the case. He, therefore, 
eqj aside all previous orders obtained by defen. 
dant 4. The result was that the ex parte decree 
was restored. It was argued in th9 High Court 
that as the effect of the ex parte decree which had 
been restored was to dismiss the suit against the 
appellant (defendant 4 ), he could not appeal 
against the decree which was in his favour. The 
learned Judge referring to Jamna Singh v. 
Kamarunnissa, 3 all. 162 (f.b.), afcpp. 16 C .157 
observed that 

“it may reasonably be assumed that any party to tbo 
suit in whioh a decree is passed may, if he is dis¬ 
satisfied with it, appeal from it.” 

The Code does not expressly say by whom an 
appeal may be preferred. He, however, inferred 
from the language of s. 677. Civil P. C. of 1882 , 
whioh corresponds to o. 41, r. 32 of the Code of 

1908, that parties who are allowed to appeal are 
those who may desire that a decree should be 
varied or reversed. The test for determing whe¬ 
ther there was a right of appeal that found 
favour with him was the common sepee consi¬ 
deration that 'there can be no appeal when there 
is nothing to appeal about.’ It follows from this 
that only those parties who are adversely effect- 
®d by the deoree may appeal. Applying the test, 


he proceeded to observe that "In some cases a 
suit may bo dismissed as against the defendant 
and yet the latter may have a right of appeal.” 
The ratio for this view was that 

' it is not because tLio suit is formally dismissed ag 
against tbo defendant that no appeal lies but because 
such dismissal is ordinarily not merely no grievance 
but au actual benefit to the defendant. In such cases 
there would be nothing to complain of. But if there is 
something to complain of then notwithstanding that 
the suit is dismissed against him he may appeal.” 

If the decree was apparently favourable to the 
defendant but was really unfavourable when 
seen in the light of the record and could prove 
injurious to him, then the defendant would be 
aggrieved and could appeal. Whethor a party is 
aggrieved by such a decree is a matter to be 
decided on the facts of each case. The earlier Full 
Bench case Niamut Khan v. Phadu Buldia, 6 
cal. 319 : (7 C. L. R. 227 F. B.) was not referred 
to or discussed. The decisions in these two Cal¬ 
cutta cases are not reconcilable. 

[28] The view of the Full Bench of the Cal¬ 
cutta High Court as expressed in Niamut Khan 
v. Phadu Buldia, 6 cal. 319 : (7 C. L. R. 227 
F. B.) was followed by the majority of the Court 
composing a Full Bench of the Allahabad High 
Court in Jamait Unnissa v. Lutfvnnisa , 7 
all. 606 (f. b.). Oldfield and Mahmood J J., 
dissented from this view. 

[29] Oldfield J., was of the view that the 
decree to agree with the judgment, should con¬ 
tain the material pointB for determination ari¬ 
sing out of the claim and material for the 
decision thereon and if this has not been done, 
the defect is a good ground of appeal notwith¬ 
standing that the decree, on its face, may be 
altogether in favour of the appellant and not¬ 
withstanding that he may not have applied for 
amendment of the decree or for review of judg¬ 
ment. 

[30] Mabmood J. agreeing in the conclusion 
arrived at by Oldfield J., held that the finding 
of the first Court on the validity or otherwise of 
the deed in question in that suit was not a 
mere obiter dictum but was binding upon the 
defendant as res judicata notwithstanding the 
fact that the suit against her was dismissed on 
another ground : 

“that whatever hag the force of res judicata ie neces¬ 
sarily appealable and that the word "from" as used in 
S. 540 (now S. 96, Civil P. C.) and the expression 
“objection to the decree" in S. 561, Civil P. C. of 1882 
(which corresponds to 0. 41, R. 22) refer not only to 
matters existing on the faco of tho decree but also to 
those which should have existed but do not exist 
there; and that the defendant in the present case was 
aggrieved or injured by the omission in the decree of 
the first Court, and therefore, entitled to file objections 
to it, and, for tho same reason, to appeal to the High 
Court." 
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The learned Judge was definitely of the view 
that failure on the part of the defendant to have 
the decree amended did not make her incapable 
of obtaining the same result by the exercise of 
her right of appeal. 

[ 31 ] It will be observed that the view bo 
forcefully and lucidly expressed by Mabmood J., 
is completely in accord with the view express¬ 
ed by Woodroffe J., in Krishna Chandra v. 
Mohesh Chandra , 9 c. w. N. 584. 

[32] In Jamna Das v. Udey Ram, 21 ALL. 
117:(l898 A. W. N. 201), plaintiffs sued as second 
assignees of a debt for its recovery and implead- 
ed other assignees, the original debtors, and 
certain persons whom they alleged to have been 
prior assignees of the debt, but whose assign¬ 
ment, according to them, bad become void 
through non-fulfilment of the conditions upon 
which it was made. They got a decree against 
the original debtors. An appeal by the first 
assignees was dismissed on the ground that there 
was no decree against them. On second appeal, 
it was held that the appeal would lie inasmuch 
as the decree, though not a decree against the 
appellants, necessarily implied a finding that 
the assignment to the appellants, upon the basis 
of which they resisted the plaintiffs’ claim had 
become void. 

[33] The learned Judges of the Division 
Bench in this case did not agree with the con¬ 
tention that it was necessary for the appellants 
to procure an entry in the decree of the finding 
that the assignment in their favour had become 
void as the decree a3 it stood necessarily im¬ 
plied a finding to that effect. 

[3l] The decision of the Full Bench case 
reported in Jamait Unnissa v. Lutfunnissa, 
7 ALL. 606 (FB) was not referred to though the 
view taken in the case is in consonance with the 
rule enunciated by Mahmood J., in his judg¬ 
ment by which he dissented from the majority 
of the learned Judges composing the Court. 

[36] There are two more cases from the 
Allahabad High Court which have been brought 
to our notice in the course of the argument. 
These are Nirmal Singh v. Zamiruddin Khan , 
A. I. R. (22) 1935 ALL. 984 : (169 I. O. 447) and 
Nirmal Singh v. Zamiruddin , A. I. R. (24) 1937 
all. 363 : (169 I. o. 395 ). The last oas9 was 
relied on by the learned counsel for the respon¬ 
dent. 

[36] In Nirmal Singh v. Zamiruddin Khan , 
A. I. R. (22) 1936 ALL. 984 : (169 I. C. 447), Allsop 
J., relied on Jamna Das v. Udey Ram, 21 ALL. 
117 : (1898 A. W. N. 201), and held that a vendor 
who was the pro forma defendant in the suit 
was aggrieved by the decree even though the 


suit had been dismissed. The suit was for the 
recovery of arrears of rent by a person who 
claimed to be the proprietor on the basis of a 
sale in his favour by the pro forma defendant. 
The tenants pleaded that they were themselves 
the proprietors. The suit was dismissed on the 
finding that the tenants were proprietors. The 
plaintiff did not appeal. The pro forma defen¬ 
dant was allowed to appeal though the suit was 
dismissed. The basis of the decision was that the 
finding between co-tenants might operate as res 
judicata. As a result the case was remanded to 
the lower appellate Court for disposal of the 
appeal on merits. This was a decision in second 
Appeal NO. 1021 of 1933 decided on 27th August 
1935, from the decision of the District Judge of 
Bareilly dated 5th April 1933. The same case came 
up before a Division Bench of the Court in Decem¬ 
ber 1S36. The deoision is reported in Nirmal Singh 
v. Zamiruddin , A. I. B. (24) 1937 ALL. 968 : (169 

I. c. 395). The learned Judges held that the pro 
forma defendant had no right of appeal. They, 
however, based their conclusion on the view 
that the finding adverse to the appellant will not 
operate as res judicata between him and the co¬ 
defendant as they were arrayed on the same side. 
This decision has been relied on by the learned 
counsel for the respondent. It obviously does 
not help him for the ratio decidendi in the case 
was that the decision in the case would not 
operate as res judicata in any subsequent liti¬ 
gation. If this conclusion could be arrived at in 
a oase, there would be no right of appeal in the 
defendant against whom the suit has been dis¬ 
missed. The ratio adopted would also show that 
the view that prevailed with the learned Judges 
was not in consonance with the rule enunciated 
by the majority of the Judges in the Full Bench 
deoision of the Allahabad High Court reported 
in Jamait Ummissa v. Lutfunnissa , 7 ALL. 
606 (F. B.). 

[37] In Madras the view expressed by Woodroffe 

J. , in Krishna Chandra v. Mohesh Chandra, 9 
c. w. N. 584 has been consistently followed. In 
Yusuf Sahib v. Durgi , 30 Mad. 447 : (17 M. L. J. 
260 ), one Yusuf obtained an ex parte money decree 
against Timma as yejman of an Aliyasantana 
family. Timma sued the other members of the 
family for a declaration that the family property 
was liable for the payment of certain debts incurr¬ 
ed by him including that due to Yusuf for which 
an ex parte decree had been passed against him. 
Yusuf and other creditors were parties to the 
suit. The suit was dismissed. After this, on the 
basis of the ex parte decree in his favour Yusuf 
attached certain immovable property of the 
family in execution of his deoree against Timma. 
The other members of the family objeoted to the 
attachment. The objection petition was dismissed 
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They then instituted a declaratory suit both 
against Yusuf and Timma for a declaration that 
the attached property was not liable to be sold 
in‘execution of the decree against Timma. The 
■Courts below decreed the suit holding that Yusuf 
was bound by the decree in the declaratory suit 
instituted by Timma. Yusuf appealed. It was 
held that the decision in the previous declaratory 
suit in which Timma was the plaintiff was on a 
matter raised and aotively contested between 
co-defendants and operated as res judicata in 
the subsequent suit in which such co-defendants 
were arrayed as plaintiff and defendant. It was 
further held that where a decision dismissing a 
■suit is in faot wholly against the defendant, such 
defendant can appeal against it. In coming to 
this oonolusion the learned Judges observed as 
follows: 

“We are inclined to take the view of Woodroffe J , 
in Krishna Chandra v. Moliish Chandra, 9 C. W. N. 
584 and to hold that Yusuf had a right to appeal, the* 
decree dismissing the suit being so far hb he wa3 con¬ 
cerned wholly against him except in regard to the 
immaterial question of costs.” 


[38] In Venkates Warlu v. B. Lingayya, 

A. I. R. (11) 1924 Mad. 689 : (47 Mad. 633), 

Kumaraswami Bastri, J., following Krishna 
Chandra v. Mohish Chandra, 9 c. w. n. 584 
and Yusuf Sahib v. Durgi, 30 Mad. 447 : (17 

M. L. J. 260) held 

“that where the point adversely decided to the defen¬ 
dant is correctly and substantially in issue and where in 
other proceedings the matter would be res judicata it 
would be oontrary to all principles of justice and equity 
to bold that he is precluded from agitating the 
matter in appeal merely beoauso the suit was decided 
in his favour on some other ground.” 

[39] In Raghava Aiyengar v. Irula Thevan, 
A. I. R. (18) 1926 Mad. 974: (97 I. 0. 346), Krishan, 
J. following Venkateswarlu v. B. Lingayya , 
A. I. R. (11) 1924 Mad. 689: (47 Mad. 633) held 
that though the decree was formally in favour 
of the mortgagors there were findings against 
their contentions on which the Court acted when 
dismissing the plaintiff’s suit and therefore they 
had a right of appeal. 


[40] In Tansukh Rai v. Gopal Mahto, A. i. 

( * 6 ! 19 2? Pat ’ 688: (8 Pat< 617) - a division Ben 
of the Patna High Court expressed the view tt 

"° u ghfc 0f appGal t0 a parfc y agft’i 

*u ing , whu)h 18 against him when the decree 
not baaed on it and the decree is in his favoui 
14 J It is dear that even according to tl 

IdZ f P ? C !f- WU 1 hftVe fche ri8hfc of a PP 0al if * 

adverse finding forms the basis of the deci 
oven though the deoree may be in his favour. 

- ' 8 fftirly °bviousfrom a review of t 

uthonties considered above that the weight 
recent authority is in favour of the vi 
expressed in Krishna Chandra v. Mohe. 
Chandra, 9 o. w. n. 584. The Full Bench ci 


of the Calcutta High Court reported in Niarmit 
Khan v. Phardu Buldia, 6 cal. 319: (7 c. L. r. 
227 F. B.) was decided in isso. It was followed 
by the majority of the Ioamed Judges compos¬ 
ing the bull Bench in Jamciit Unnisa v. 
Lutfunnissa. 7 all. 606 (f. b.) in 1885 . Since 
then these Full Bench decisions havs not been 
referred to or relied on in recent cases consider¬ 
ed above and the view that has prevailed is 
that notwithstanding that a suit ha 3 been dis¬ 
missed against a defendant, he has the right of 
appeal if he is aggrieved by the decree” The 
question whether he is aggrieved by the decree 
is a question of fact to be determined in each 
case according to its peculiar circumstances. In 
order to find out whether a defendant is aggrie¬ 
ved by a decree dismissing the suit against°bim, 
it is not merely the form but the substance of 
the decree and the judgment that should be looked 
into. Where the point adversely decided to 
such a defendant is directly and substantially in 
issue and where it will operate as res judicata 
m subsequent proceedings, the defendant should 
have the right of appeal against the decree 
though the particular finding i9 not embodied or 
incorporated in the decree, This is in accord 
with the dictum of Savigny that 

“everything that should have the authority of res 
judicata is, and ought to be, subjeot to appeal, and 
reciprocally an appeal U not aJmhsible on any point 
not having the authority of res judicata." 

Following the rule stated above I come to the 
conclusion that the defendant-appellant should 
not be denied the right of appeal in this case. 
The finding on Issue No. 6 was necessary for the 
decision of the case as set up by the plaintiff. 
The matter was in issue between the plaintiff 
and defendant 2 , on one side and defendant l on 
tho other. It will operate a3 res judicata in any 
subsequent litigation between tho defendants. 
Even though it is not incorporated in the decree, 
the right of appeal against it exists in defendant 
2 . The grounds of appeal are mainly directed 
against this finding though the relief which the 
appellant seeks is not expressly stated. His 
learned counsel would have been content if ic 
could have been held that tho fiinding on Issue 
No. 6 would not have the authority of res judi¬ 
cata in any subsequent litigation but this is not 
possible. In my opinion, the appeal, therefore, 
should be heard and disposed of on merits. 

[43] The preliminary objection is directed 
also against cross.objcctiona put in by the plain¬ 
tiff whose suit has been dismissed. The only 
point raised in the cross-objections is that the 
decree of the lower appellate Court has not been 
correctly drawn up inasmuch as plaintiff-res¬ 
pondent though held entitled to 96 B. 19 L. from 
the land of patta No. 8 this finding or conclu- 
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eion was not incorporated in the decree. It is 
dear that all that the plaintiff seeks to achieve 
bv his Gross-objections is a declaration that he is 
entitled to his 96 B. 19 h. His position in the 
plaint was somewhat different. He then wanted 
a declaration that the sale in favour of defen. 
dant 1 was ineffectual and inoperative. He now 
apparently does not press that position and 
leaves the controversial issue for contest between 
the co-defendants. His appeal therefore is not 
directed against the co-respondent alone. It is 
directed equally against the appellant, 

[ 44 ] The preliminary objection raised by 
Mr. Ghose, therefore, ought not to prevail. The 
general rule which has prevailed in the High 
Courts of Allahabad, Bombay, Calcutta and 
Patna and the Judicial Commissioner’s Courts 
of Upper Burma and Peshawar is that the right 
of respondent to urge cross objections should be 
limited to his urging them against the appellant 
and it is only by way of exception to this gene¬ 
ral rule that one respondent may urge cross- 
objections as against the other respondents. 
Following this view a Division Bench of the 
Lahore High Court held in Jan Mahomed v. 
P. N. Razdon, A. I. R. (31) 1944 Lah. 433 : (218 
I. c. 183), that a respondent cannot file cross- 
objections against a co-respondent when he has 
not appealed from the decree and the cross- 
objeotions do not in any way affect the appel¬ 
lant. I am in respectful agreement with this 
view. 

[45] In this case, considering the relief asked 
for in cross objections, it cannot be said that the 
cross-objections do not affect the appellant. In 
faot, if the relief asked for is allowed to plaintiff- 
respondent either the appellant or the defendant- 
respondent may be affected. The plaintiff in 
merely asking for a declaration of title with res- 
peot to 96 bighas in his favour is leaving the co¬ 
defendants to fight out their own battle between 
themselves. The cross-objections cannot be re¬ 
garded a 3 directed solely against a co-respondent 
and would not be incompetent, therefor. 

[46] My conclusion, therefore, is that both 
the appeal and the oross-objeotions should be dis¬ 
posed of on the merits. The preliminary objec- 
tion raised by Mr. Ghose is overruled. 

[ 47 ] The appeal by defendant 2 is directed 
against the finding that the sale in his favour 
was made during the pendency of the mortgage 
suit instituted by defendant 1 and is therefore 
hit by the rule of Its pendens embodied in S. 52, 
T. P. Act. The effect of the operation of the 
rule obviously is that rights acquired by defen¬ 
dant 2 by the deoree in her favour and the subse- 
quent auotion sale in execution would not be 
affected by the sale- The learned counsel for de¬ 
fendant-appellant urges that 8- 52 would not 


apply inasmuch as the immovable property 
which formed the subject-matter of the suit was 
not properly or adequately described. We do not 
think there is any force in this contention. 0 

[48] Dharmanath had mortgaged 40 bighas 
out of bis share to defendant 1. The suit was for 
sale of the mortgaged property and 40 bighas 
out of the share of Dharmanath from the lands of 
patta No. 8 were sold in execution of the mort- 
gage decree in favour of defendant 1. There can 
thus be no dispute about the identity of the 
property sold. The sale in favour of defen. 
dant l is of specified land from the lands of 
patta no. 8 . • 

[49] The two sales cannot stand together and 
cannot be given effect to fully. There is an es¬ 
sential confliot between the two. In these cir¬ 
cumstances the sale in favour of defendant 2 
could not affect the rights acquired by defen. 
dant 1 in the litigation which culminated in the 
sale of the property in her favour. 

[ 60 ] The learned counsel next pointed out 
that S. 62 creates a prohibition against transfers 
of property with respect to whioh any right is 
directly and specifically in question. He con¬ 
tended that a partition would not be such a 
transfer and, therefore, the partition of land be¬ 
tween the plaintiff and Dharmanath would not 
be within the mischief of the section. The lear¬ 
ned counsel has not produced any authority in 
support of this proposition, and we do not think 
his reading of the section is correct. The seotion ( 
prevents not merely the transfer of immovable- 
property when any right to it is directly and 
specifically in question but it also prevents deal¬ 
ing with the property otherwise. Partitioning the 
property is certainly dealing with it. A partition 
may or may not be regarded as a transfer. It 
does^ however, alter the mode of enjoyment of 
the property and can produce a result very 
similar to transfer in certain cases. In any case 
the language of the section is wide enough to 
cover a partition. The learned Second Addi¬ 
tional Judge was perfectly correct in the view that 
both the partition between plaintiff and Dharma¬ 
nath and the sale in favour of the appellant 
could have no adverse effect on the result of the 
litigation in favour of defendant 1. The learned 
counsel has not cited any authority in support 
of the proposition that S. 52 does not cover 
partitions. On the other hand, the interpretation 
we have placed on S. 52 receives support from 
Ishwar Lingo Desai v. Dattu Gopal, 37 Bom. 
427 : (19 i. c. 885). The learned counsel, there¬ 
fore, cannot urge that partition would bind 
defendant 1 and thus enable Dharmanath to 
dispose of specified dags out of the lands of 
patta no. 8 to defendant 2 during the pendency 
of her mortgage suit. 
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[61] The last point taken up by the learned 
counsel was that the finding that the sale iu 
favour of defendant 2 (appellant) was in con¬ 
travention of the provisions of S. 62 is likely to 
prejudice his rights even on the basis of his 
mortgage which was created in 1924. We think 
these fears are absolutely groundless. All that 
the Courts below have decided was that Dharma. 
nath sold 43 bighas of land to Lalit Chandra. 
On that date he admittedly owned more than 
43 bigl^s though perhaps the entire area then 
owned by him was subject to encumbrances. He 
had mortgaged 40 bighas to defendant l and 48 
defendant 2 in 1924. On the date of sale to Lalit, 
he certainly owned in excess of what he was 
selling but he could sell only his rights in that 
area. After the sale to Lalit he was still the 
owner of 40B. IK. i?£l. The total area before 
the sale that he owned was 83B. 2 K. ii|l. The 
mortgages covered 88 bighas. The area thus sold 
was enoumbered but all questions which may 
arise between defendants 1 and 2 , the mortgagees 
on one side and Lalit on the other or between the 
two mortgagees do not arise in this oase. They 
have not been raised either by the' plaintiff or 
by defendant 1; nor have they been heard and 
deoided. The fears of the learned counsel in this 
respect are absolutely unfounded. The finding 
against defendant 1 is limited to the sale tran¬ 
saction in his favour and that transaction too is 
affected by the finding only to the extent to 
which it militates against the rights of defen¬ 
dant 1 which Bhe acquired in pureuanco of her 
mortgage decree. 

[52] The appeal for the reasons given above 
must fail. The cro33-objections can meet with no 
better fate. The relief claimed now is that it be 
declared that plaintiff was the owner of 96B. 
19L., from the land of periodic patta No. 8. It is 
pointed out that the learned Second Additional 
Judge came to that conclusion and it was neces- 
sary that this finding should have been incorpo¬ 
rated in the decree. We do not think this prayer 
can be granted. The relief originally olaimed by 
the plaintiff was that he was the exclusive owner 
of certain specified dags and that the auction 
sale in favour of defendant 1 was inoperative 
and unenforceable except to tbe extent of a small 
area in one specified dag. He now wants a 
declaration to the effeot that he is entitled to an 
unspecified area measuring 9 GB. 19L., out of the 
entire lands of the patta. The relief now claimed 
is entirely different and even in excess of that 
olaimed in the plaint. 

[53] We do not think that the plaintiff is 
entitled to have the declaration of ownership 
with respect to 98B. 19L., incorporated in the 
deoree in this oase. So far as the relief claimed 
in the plaint is concerned, he is obviously not 


entitled to it. Th6 cross-objectious too, therefore, 
must be disallowed. 

[oil The parties have been left to bear their 
own costs iu the Courts below. But defendant- 
respondent shall recover her costs in this Court 
from the appellant as well as the plaintiff whose 
cross objections have been disallowed. 

[55] Thadani C. J . —I agree that the appeal! 
and cross-objections should be dismissed, but 
would refrain from expressing my view as to 
whether the appeal is competent, as it is not 
necessary, for the purposes of our decision. 

[66] For the same reason, it is not necessary 
to express my opinion as to whether the decision 
on issue 6 would operate as res julicata between 
defendants 1 and 2 in a suit yhculd one b: 
brought by one against tbe. other defendant. 

V.R.B. Appeal and cross-objections 

dismissed. 

_____ * 

A. I. R. (37) 1950 Assam 127 [C. N. 46.) 

Ram Labhaya J. 

Jitendralal Chatterjee — Appellant v. The 

State. 

Revenue Appeal No. 65 and Rule No. 63 of 1949. 
D/- 3-3-1930, against order of Deputy Commissioner 
Goalpara, D/- 23-4-1949. 

Assam Land and Revenue Regulation (I fl] o: 
1886), S. 66 — Survey ot land in person’s favour — 
Premium enhanced without his knowledge _ 
Ejectment. 

A land was surveyed in the name of A and was given 
a number. Payment at the rato ordered was made and 
A came into possession with the consent and the know¬ 
ledge of the revenue authorities as a person on whom 
the land was settled. He wa3 not made aware of the 
order by which premium at enhanced rate was made 
payable and there was no refusal on his part to [ay at 
this rate. A applied for a settlement again on receiv¬ 
ing notice to vacate and expressed hi 3 willing¬ 
ness to pay tho eum to make up the deficiency of the 
premium calculated at the enhanced rate. 

Held, that in the circumstances ejectment of A with¬ 
out affording him an opportunity to take the settle¬ 
ment on reasonable terms was not desirable. 

[Paras 5 an I 6j 

S. K. Ohose and N. M. Dam — for Appellant. 

B. C. Barua, Govt. Advocate (Jr.) —for tho State. 

Judgment— This appeal under 8. 147-B, 
Assam Land & Revonuo Regulation is directed 
against the order of the learned Deputy Com- 
miesioner, Goalpara, dated 20 th April 1949, by 
whioh he disallowed an objection petition put in 
by the appellant and ordered encroashment made 
by him on Government land to be removed. 

[2] The land in question was admittedly 
surveyed in the name of the appellant in 1931 
when he applied for its settlement. He paid pre¬ 
mium at the rate of Rs. 500 per bigha. Tbe area 
of the dag was 1 K. 8 L. The number assigned 
to it was 854. The record does not show if the 
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land revenue payable wag fixed. The appellant 
claims that the amount payable by him aa land 
revenue was Rs. 6 15 per annum and that he paid 
the revenue for some years. The Deputy Commi3- 
aioner in bis report dated 27th April 1949, hag de¬ 
nied the truth of the statement that land revenue 
wag paid after the settlement. There is no proof 
of payment on the record. 

[ 3 ] After the survey of the land and payment 
of the premium at the rate mentioned above, 
a second order wag passed by Khan Bahadur T. 
All, the then Deputy Commissioner, by which the 
premium payable was fixed at Bs. 3,500 per 
bigha and in pursuance of this order a notice 
was issued by the Assistant Settlement Officer on 
5th November 1931 demanding premium at the 
rate of Bs. 3£> per Iccha for the dag in question. 
The further payment required to make up the 
deficiency was not made. The appellant con¬ 
tends that the notice demanding payment at 
the rate of Rs. 35^er Iccha or Rs. 35oo per bigha 
was never served on him. 

[d] There is no proof of the service of the 
order on him. One joint notice was issued to 
oevoral persons concerned. It cannot be ascer¬ 
tained from the signatures appearing on tha 
notice as to whether appellant was served. The 
Deputy Commissioner has dismissed this plea 
as an easy one. Ho states that as a man of 
prudence the appollant should have asked for 
rho valla of tho land. The learned Government 
Advocate also finds himself unable on this 
record to contend that the notice demanding 
further payment was served on the petitioner. 

[ 5 l Since 1931, the appellant has remained in 
possession. He did not obtain any patta for 
the land. It is admitted by his learned counsel 
that tho Commissioner’s confirmation for the 
settlement in appellant’s favour, though neces¬ 
sary, was not obtained. This would presumably 
be owing to the fact that the further payment 
that was ordered was not made. The fact, how¬ 
ever, remains that the appellant cannot claim 
the status of a settlement holder. But his learned 
counsel argues that the settlement proceedings 
in the case of the appellant ought to be treated as 
pending proceedings. His oase was not disposed 
of by grant or refusal of a settlement. What 
happened was that the Deputy Commissioner 
originally promised settlement on payment of a 
premium at a certain rate. The land was sur¬ 
veyed. It was given a number. Payment at the 
rate ordered was made. The appellant came 
into possession with the consent and the know¬ 
ledge of the revenue authorities as a person on 
whom the land was settled. He wa3 not made 
aware of the order by which premium at enhan- 
ced rate was made payable. There was no re- 
fusal'on his part to pay at this rate. 
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[6] There is considerable force in the conten¬ 
tion raised. The appellant is not a settlement- 
holder speaking strictly. He, however, was 
offered settlement on payment of a certain sum 
which he actually paid and got possession of the 
property. After that if any further sum became 
recoverable a3 premium, the revenue authorities 
had to recover it by serving a notice of demand. 
There i3 no proof that any such notice was 
served. There was thus no obligation on the 
part of the appellant to pay any more sum; 
nor can it be said that the appellant w^S guilty 
of any default. It may be that he was aware of 
the order as the notice is3ued was meant for 
quite a large number of persons including the 
appellant. But that knowledge alone will not 
create an obligation, nor could refusal to pay 
the amouut be inferred from it. There was no- 
thing to prevent the revenue officers from order, 
ing eviction if they believed that the notice of 
demand had been served and payment not 
made within the date stated therein. This 
course was not adopted. Appellant was in 
possession with their permission and if they did 
not do anything to recover the money or to 
obtain a refusal to pay at the enhanced rate, the 
consequence of their omission may not be 
visited on the appellant. He certainly has not 
been guilty of any fraudulent conduct and could 
well demand settlement even under R. 15 by 
reason of his occupation of the land, on which 
he has built some structure also, for about 18 
years. The petitioner evidently applied for 
settlement again on receiving notice to vaoate 
and expressed his willingness to pay the sum to 
make up the deficiency of the premium calcula¬ 
ted at the enhanced rate. Under R. 66 the 
Deputy Commissioner has the authority to settle 
waste land in towns subject to the confirmation 
of the Provincial Government. He, therefore, 
may refuse settlement. But the question that 
arises in this case is whether he was justified in 
refusing settlement which had been offered by 
his predecessor in office some 18 years before 
even though the appellant was willing to make 
up the deficiency in the premium for the non¬ 
payment of which he cannot be blamed in law. 
The refusal would involve ignoring the order 
of the Deputy Commissioner who offered the 
settlement and accepted the premium at the 
original rate. Apart from this, it would not be 
equitable in the peculiar circum3tances of this 
case to order eviction without offering the 
appellant an opportunity to have the settlement 
of the land on reasonable terms. His possession 
for all these years was not that of a trespasser. 
If the settlement proceedings in his case have 
not been finalised and there has been no grant 
or refusal of settlement, the officers of 
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Government oftnnot hold themselves entirely free 
from blame. If notioe of eviotion had been served 
on him when payment was not made within the 
date fixed by the notioe issued in November 1931 , 
the Government would either have received the 
money it demanded or the appellant would then 
have been evioted. The appellant has not by 
any conduct on his part prevented the officers 
of the Government from taking necessary ao* 

'tion. In these oircumstances, ejeotment of the 
appellant without affording him an opportunity 
to take the settlement on reasonable terms does 
not seem to be desirable. 

[7] For the reasons given above, the appeal is 
allowed and the case is sent back to the Deputy 
Commissioner for disposal of the application for 
settlement according to law in the light of the 
directions given above. 

Appeal allowed. 
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(c) Transfer of Property Act (1882), S. 53A—Act 
done in furtherance of contract-Payment 01 oon- 
sideration. 

Per Thadani C. /.-An act which can be regarded 
as having been done in furtherance of tho contract 
must consist of something nioro than mere payment 
of the consideration. [Para 10] 

Per Ram Labhaya /.—Payment of consideration 
for a transfer of immoveable property where trans¬ 
feree has in part performance of the contract taken 
possession of the property or part thereof or where ho 
being already in possession continues to remain m 
possession in part performance of the contract cun be 
an act done in furtherance of the contract. [Para 16) 

Annotation: (’50-Com.) T. P. Act ,S. 53 A N. 10. 

(d) Transfer of Property Act (1882), S. 53A—Act 

in furtherance of contract—Transferee not in pos- 
session It is not necessary to consider whether 
some other act has been done in furtherence of 
contract (Ram Labhaya J.). [p ara 15] 

Annotation : (’50-Com.) T. P. Act, S. 53A, N. 10. 

S. E. Ohose and P, Chaudhuri—tor Appellant. 

B. C. Barua and N. Goswami—ioi Respondents. 


A. I. R. (37) 1950 Assam 129 [C. N. 49.] 

Thadani 0. J. and Ram Labhaya J. 

Gopinath Sarma—Appellant v. Eangsanath 
8arma and another — Respondents. 

Seoond Appeal No. 991 of 1947, D/• 21-2-1950, from 
judgment and deoree of Special Sub-J., A. V. D.. D I- 
17-4-946. 

(a) Registration Act (1908), S. 49 (a) — Partition 

deed not registered—Admissibility-Arrangement 

as to part of property if can be regarded as transfer 
—Transfer of Property Act (1882), Ss. 53A and 54. 

The plaintiff and defendants who were brothers and 
members of a joint Hindu family partitioned their 
ancestral and self-acquired properties among whioh 
was a house in respect of whioh It was agreed between 
them that If the plaintiff paid two-thirds value of the 
house to the defendants the house would be allotted to 
him. The partitioo was effeoted by an unregistered 
deed whioh did not say “we have divided our pro¬ 
perty” but said “we divide our property" and further 
Btated that if any one objected, it would not be tenable 
on the strength of this dooument. The plaintiff hav¬ 
ing paid two-thirds value of the house to the defen¬ 
dants and having been resisted by them filed a suit 
ior declaration of his title and for possession: 

Held that the parties purported to effect a partition 
of their properties by this deed which fell within the 
purview of B. 49, ol. (a), Registration Aot, and 
though the deed was admissible in evidence for the 
purpose of proving the faotum of partition, it coaid not 
be used for the purpose of proving that a particular 
property was allotted to the plaintiff upon partition as 
his share. [Para 8] 

S. 63A, T. P. Act 
?<£.?** a P? rtltion ) the house could not be 
isolated from the general soheme of partition and the 

arrangement in respect thereof oould not be regarded 

m . within the meaning of S. 63A or 8. 54, 
Aot. [Para 81 

"® u ? on: . (’80;°om..) Registration Aot, 8. 49, 

N. 29 Pta. 1 and 2; (’60-Com.) T. P. Act, 8. 53A, N. 6. 

S 1 ? r °P« rt y Act (1882), S. 53A- 
AppJJcablUty—Secticfci has no application to par- 

*‘U°n. [Para 8] 

Annotation: ('50-Oom.) T. P. Aot, 8. 68A, N. 8. 
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Thadani C. J —This is a eecond appeal 
from the judgment and decree of the Special 
Subordinate Judge, A. V. D., dated 17 th April 
1946, by which he affirmed the judgment and 
decree of the trial Court whioh had dismissed 
the plaintiff’s suit with no order as to costs. 

[ 2 ] The plaintiff brought a suit for a decla¬ 
ration of his right, title and interest in the 
property in suit and for possession. The plaintiff 
and the defendants are brothers, and until 16 th 
Ashar 1350 B.8., were members of a joint 
Hindu family. They owned certain ancestral 
and self.acquired movable and immovable pro¬ 
perties, whioh they partitioned on 16th Ashar 
1350 B. 8. Among the properties involved in the 
partition was the house in suit, valued at 
Rs. 120, and it was agreed between the three 
brothers that on tho appellant paying a sum 
of rs. 80 to the other two brothers for their 
f share, the house would stand allotted to the 
appellant. The appellant paid Rs. 80 to his bro¬ 
thers, the two defendants, but later when he 
attempted to dismantle the house and remove 
the materials, the defendants resisted him, as a 
result of which he brought the .present suit. 

[3] The defence to the suit was a denial of 
the averments made by the plaintiff. 

[ 4 ] Upon the pleadings, the trial Court 
framed the following issues: 

1. Whether the house in question was legally allotted 
to the share of the plaintiff ? If not, whether the plain¬ 
tiff is entitled to get his title declared in respect of Ike 
house? 

2 . What relief, if any, is the plaintiff entitled to ? 

[ 5 ] On the firBt iseue, the trial Court held that 
the partition of all the properties belonging to the 
three brothers was effeoted by a partition-deed, 
whioh was inadmissible in evidence, not having 
been registered, and accordingly dismissed the 
plaintiff’s suit. 
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[6] The lower appellate Court agreed with this 
finding and held that the provisions of 8. 91, 
Evidence Act were a bar to the reception of 
oral evidence as to the terms of the partition 

deed. 

[ 7 ] Mr. Ghose for the plaintiff-appellant has 
contended that the Courts below were in error 
in holding that the partition was effected by a 
deed, that the deed was only a memorandum of 
partition whioh had been previously effected 
between the parties; assuming that partition was 
effected by a deed and that the deed was re¬ 
quired to be registered, nevertheless under the 
provisions of S. 49, Registration Act, it was per¬ 
missible to use the deed for collateral purposes; 
in any case, the value of the property allotted 
to the share of the plaintiff being less than 
Bs. 100 , the document was not required to be 
registered, the sale having been completed by 
delivery of possession to the plaintiff in pur¬ 
suance of the agreement. 

[8] We are unable to accept any of the con¬ 
tentions raised on behalf of the appellant. The 

partition deed is in these terms : 

“Partition deed, executed by Taranatb Sarma, Hang¬ 
sanath Sarma and Gopinath Sarma, on 16th Ashar 
1350. We divide our property, ancestral, self-acquired, 
movable and immovable, all debts, income, homestead, 
rupit land and others in equal three shares as detailed 
in the following paragraphs. We shall have no objec¬ 
tion to that hereafter. If any objects, it will not be 
tenable on the strength of thi3 dooument. To this 
effect we execute this deed in sound mind and health : 

Division of Movable property. 

We divide in equal three shares the boll-metal and 
brass utensils and other copper utensils. 

U. Division of Houses. 

The house on the eastern side, the cow-shed and 
gate-house, these three remain with Taranatb. The 
house on the northern bhiti on the western side and 
the house on the southern sido and the thatched roof 
of-the corrugated iron sheet house remain with me 
Hangsanath. The house on the northern side in the 
middle portion, the gate-house of the southern side and 
store-house on the western side remain with Gopinath. 
The C. I. sheet house minus the posts is valued at 
Rs. 120, out of which Rs. 40 having been paid eaoh to 
Taranatb and Hangsanath, the C. I. sheet house 
remain with me Gopinath. 

3 • * • • ” 

It is plain from the terms of the deed that the 
entire property belonging to the three brothers, and 
not only the house in dispute, was partitioned. 
We cannot isolate the house from the remaining 
property partitioned. The factum of the alleged 
partition as a whole cannot be gathered from 
the evidence of the plaintiff and his witnesses 
who have not said a word in their evidence about 
the general partition, but oonfined their evidence 
to the allotment of the house in dispute. We 
can find no justification for splitting the con- 
tents of the partition deed, isolating the property 
in suit, thereby encouraging a party to evade the 
provisions of the Registration Act or the 


Evidence Aot. Moreover, the deed does not say 
"we have divided our property;’’ it says "we 
divide our property,” making their intention 
clear that they were dividing the property in 
accordance with the deed itself, and not by any 
oral agreement. Their intention is further made 
clear by the words 

“If any one objects, it will not be tenable on the 
strength of this document. To this effect we exeoute 
this deed in sound mind and health.” 

This recital leaves little room for doubt that the 
parties purported to effect a partition of their 
properties by this deed a — deed which falls 
within the purview of S. 49, cl. (a), Registration 
Act. It may be conceded that the dead was admis¬ 
sible in evidence for the purpose of proving the 
factum of partition, but it cannot be used for the 
purpose of proving that a particular property was 
allotted to the appellant upon partition as his 
share. As regards the contention that the proviso- 
to s. 49, Registration Aot permits an unregistered 
deed to be used as evidence of part-performance 
of a contract for the purposes of B. 63-A, T. P. 
Act, 1882, I do not think 8. 63A has any appli-, 
cation to a partition. Mr. Ghose argued that 1 
taking over of the entire house on payment to 
the defendants of their 2/3rd share amounts to 
a transfer within the meaning of Ss. 53A and 
64, T. P. Act. Assuming that 8. 63 A applies 
to a partition, the allotment of this particular 
house was part and parcel of the general parti¬ 
tion of the properties belonging to the family 
and this particular arrangement which the three 
brothers arrived at between themselves, must be 
regarded as an arrangement to adjust the equities 
between them, and does not amount to a transfer 
of the property. For instance, so far as the other 
properties are concerned, they were not allotted 
to the respective parties for any consideration, 
but as a result of the partition. We cannot, there- 
fore, isolate the house in question from the 
general scheme of partition and regard it as a 
transfer within the meaning of 8. 63-A or 8. 64, 
T. P. Act. 

[9] Mr. Ghose relied upon a decision of the 
Madras High Court reported in Ahobilachariar 
v. Tulsiammal, A. I. R. (14) 1927 Mad. 830; (103 
I. c. 231), but the facts of that case are entirely 
different from the facts before us. In the case 
before us, the alleged partition took place some 
time in 1944, and shortly afterwards the plaintiff 
brought the present suit in 1944. There is noth¬ 
ing on the paper book before us to satisfy us 
that the plaintiff, in pursuance of the partition, 
was in possession of this house. On the contrary, 
it appears that soon after the alleged partition, 
his two brothers resisted his attempt at taking- 
possession. In the Mafiras case, possession of the 
property, upon partition, extended over a num~ 
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ber of years, and that faot may have influenced 
the learned Judge to apply by implication the 
terms of s. 53-A, T. P. Act. It is to be observed 
that s. 53 .a was not referred to in ex Dress terms 
by the learned Judge of the Madras High Court. 

[ 10 ] In the Madras case, apparently Rame- 
san J. was influenced by the fact that the divi- 
sion in status had lasted from 1910 to 1918 and 
that the brothers lived as divided brothers. In 
this case, as we have observed, the alleged 
partition took place in 1944 and shortly after, 
wards a suit was brought in 1944. It is, therefore, 
not possible to say, on the facts of this case, 
that the plaintiff was in possession of the house 
in dispute in pursuance of the partition. Assuml 
mg in this case that the plaintiff was already in 
possession, and that he continued in possession 
m part performance of the contract, the ques. 
tion arises whether he did some act in further- 
ance of the contract. The act relied upon by 
Mr Ghose is the payment of Rs. 80 to tho two 
brothers. But the payment of Rs. 80 was the con- 
sideration for the contract, and cannot unequi. 
vocally be regarded as an act in furtherance of 
the contraot. An act which can be regarded as 
having been done in furtherance of the contract 
must consist of something more than mere pay. 
ment of the consideration. We have, therefore, 

f t0 . fche ^elusion that the plaintiff has 
faffed to bring his case within the purview of 
“■ 63 A, I. P. Act. 

■LU 1 ^ T be rG3u * fcia that the appeal is dismissed 
with costs. 

Cl 2 ] Ram Labhaya J._I agree in the con¬ 
clusion reaohed by my Lord the Chief Justice. 

I wish, however, to add a few remarks of mv 
own. J 

. Cl3] * ft g ree with the view that the document 
m question was a deed of partition by which 
the property was aotually partitioned. It was 
not a memorandum of any fact which had 

t- r fl ady i l b6en aCCOmpli3hed - Ifc wa9 ' therefore, 
wi hm the mischief of 8. 17, Registration Act, 

^ inadmissible in evidence for 
showing that a particular portion or part of the 

oonfd^h WaB ? Uot ! ed to a P arfc icular party. It 

[14] I' 1 °“ y v 0r 6h0WiDg divid€d etafcu9 - 
T P aL hL ak ° ,nC l med fc0 a Sree that S. 63A, 
Aofc haa no application to partitions The 

™ aU / ranflf6ra f0r eonsidLatten A 

rXredTn“ 0 t /w m ‘° be 8uch a traD9fer a9 

whom ft nro^ ! D ■ hat 8eofcion * Pereon8 be tween 
The nlo y I 8 Partitioned are co-sharers. 

before mu their 8hares vest 3 in them 

shin for Tbfl y do not acquire that owner- 

effeoi f^ D8ld6 / at, ? n ? n Partition. It merely 
ta the mode of enjoyment of the property. 

menth Par - 1 ! 1 ° n al1 °o-Bharers are in joint enjoy, 
ent by virtue of being oo-Bharers. After parti. 
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The Sll agree to enjoy their shares separately. 
The change ,n the manner of the enjoyment of 

[l6 P ] r X Clt° . d U0 V7° Unt ^ a transfer. 
U6J Mi. Ghose has relied on Ahobelachariar 

l S, w Wa , A - L R - {u) 1927 Mad. 830 : (103 
I. C. 281), for showing that the equitable doctrine 

of part performance can apply to partitions 

^is 3 no 3 ! T d f GC1 r dGd S®* 0 ” S ' 53A Wa3 enftcted ' 
It is no authority for the proposition that parti¬ 
tions are covered by the language of the section 
he oase having been decided at a time when 
the s^tion did not exist. The doctrine itself could 
have applied then even to partitions as s. 6 3 \ 
was not there to regulate its application. There 
is no justification left now for the application of 
that rule of equity to partitions. This, however 
is a question which need not be decided in this 
case as even assuming that 8. 63 a applies to 
partitions it cannot be relied on by the plaintiff 
as he himself is suing for possession of the pro¬ 
perty. Ihe^ section can be relied on only by a 
transferee in possession. Even if plaintiff is 
treated as a transferee, he not being in posse* 

sion of the property, tho section does not come 
nto play at all. To attract the application of 
the section it , 3 necessary that the transferee 
should have taken possession of the property or 
any part thereof or the transferee being already 
m possession should have continued in possession 
in part performance of the contract. If this 
requirement is not satisfied, it is not necessary 
to consider whether some other act has been 
done in furtherance of the contract. 1 

(161 Pay ment of consideration for a transfer 
of immovable property whero transferee has in 
part performance of the contract taken posses- 
sion of tho property or part thereof whero he! 
being already in possession continues to remain 
m possession in part performance of the contract' 
can be an act dono in furtherance of the con. 
tract. I regret I am unable to agree to the pro- 
position that even where a transferee is in 
possession of the property in part performance 
of the contract, tho payment of the consideration 
cannot be regarded as an act in furtherance of 
the contract. I do not find any warrant for that 
proposition in the language of the statute, nor 
has any authority been cited in its support. If 
possession of the property has not passed, mere 
payment of consideration may not bo regarded 
as an act in furtherance of the contract as such 
an act may be equivocal. But where transferee 
has taken possession the only act that he may 
be in a position to perform in many cases would 
be the payment of consideration. In fact, in 
another case, no. 8. A. 1734 of 1944 I have taken 
the view that the tender of consideration by a 
transferee in possession not accepted by the 
transferor was an act in furtherance of the con. 
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tract within the meaning of S. 53A. This view, 
however, doeB not affect the reault of the case. 
The transferee is not in possession. He is suing 
for it. He cannot, therefore, avail of the provi¬ 
sions contained in 8. 53A. The appeal, therefore, 
must be dismissed. 

v.b.b. Appeal dismissal. 


A. I. R (37) 1950 Assam 132 [C. N. 50.] 

Thadani 0. J. and Ram Labhaya J. 

Jalim Chand Saraogi — Petitioner v. The 
State. 

Criminal Revn. No. 11 of 1950, D/- 13th March 1950, 
against order of Magistrate, 1st Claas, Golaghat, D/- 
8 th October 1948. 

Essential Supplies (Temporary Powers) Act 
(1946), S. 7 — Confiscation of vehicle carrying arti¬ 
cles — Criminal P. C. (1898), S. 517. 

Under S. 7 the vohiole in which the artioles are 
carried cannot be one of the items of property in 
respect of which an order made under the Aot has 
been contravened and having regard to the restricted 
scope of the section the general provisions of 8. 517, 
Criminal P. C. oannot override the speoifio proviaiona 
in S. 7. [Paras 2, 4, 6] 

Annotation '. (’49-Com.) Ct. P. 0., 8. 517 N. 1. 

D. N. Medhi — tor Petitioner. 

B. C. Barua Govt. Advocate (Jr.) — for the State. 

Thadani 0. J-—This is a revision application 
under the provisions of 8. 439, Criminal P. C., 
direoted against an order passed by the Magis- 
trate, First Class, Golaghat, dated 8th October 
1948 , by whioh in addition to ordering confisca¬ 
tion of oloths, yarn and sugar, in respeot cf 
which offences under 8. 7 of Act xxiv [24] of 
1946 (Central) were committed, he confiscated to 
Government the truok whioh was used in the 
commission of the offenoe. 

[2] It is contended on behalf of the applicant 
that the order passed by the learned Magistrate 
purporting to be an order under the provisions 
of 8. 517, Criminal P. 0., was in reality, an 
order passed in pursuance of 8. 7 of Act xxiv 
[24] 1946 , whioh is in these terms : 

"7 (1) If any person contravenes any order made 
under S. 3, he shall be punishable with imprisonment 
for a term whioh may extend to three years or with 
fine or with both, and if the order so provides, any 
Court trying such contravention may direct that any 
property in respect of which the Court is satisfied 
that the order has been contravened, shall be forfeited 
to His Majesty 

It is plain from the language of 8. 7 that the 
order of forfeiture must be direoted against any 
properby in respect of whioh the Court is satis¬ 
fied that the order has been contravened. The 
property in respeot of which the order has been 
oontravened, consists of cloths, yarn and sugar. 
The vehicle in whioh these artioles were carried, 
is not one of the items of property in respect of 
whioh an order made under Act XXIV [24] of 
1946 has been contravened, 


[3] Previous to the enactment of Act xxiv 
[24] of 1946, whioh is an Aot of the Indian Legis- 
lature and which received the assent of the 
Governor-General on 19th November 1916, there 
was an order passed by the Government of 
Assam on 27th September 1946 which oontained 
the following provision : 

“A Court trying any contravention of this order 
may, without prejudice to any other sentence whioh It 
may pass, direot that any doth or yarn in respeot of 
whioh it is satisfied that such contravention has 
occurred, shall be forfeited to His Majesty.” 

The language of 8. 7 of the Central Aot, in so 
far as it relates to forfeiture, is strikingly similar 
to the language of 8. 20 , Assam Cotton Cloth 
and Yarn Dealers Licensing Order, 19^6, dated 
27th September 1946, 

[4] Mr. Medhi for the petitioner contends 
that having regard to the restricted scope of 
8. 7, whioh does not empower a Court trying a 
contravention under Act xxiv [24] of 1946 to 
forfeit to the State the vehicle in which pro¬ 
perty whioh is the subject-matter of the 
contravention, is carried, the general provisions 
of 8. 617, Criminal P. C. cannot serve to over- 
ride the specific provision contained in 8. 7 of 
Act xxiv [24] of 1946. In support of hi8| 
contention, he has referred us to two decisions 
of the Bombay High Court reported in Hansraj 
v. Emperor, A. I. R. (31) 1944 Bom. 292 : (46 
or. L. J. 482 F. B.) and Baghunath Krishna v. 
Emperor, a. I. R. (34) 1947 Bom. 239 : (I. L. B. 
(1946) Bom. 1063) and a decision of the Lahore 
High Court reported in Abdul Majid v. 
Emperor , a. i. r. (32) 1946 Lah. 149 : (47 Or. 
L. J. 130 F. B.). In Hansraj v. Emperor , 
A.I.R. (31) 1944 Bom. 292 : 46 Or. L, J. 482 F. B.). 
Divatia J. observed : 

‘‘The words 'if the order so provides’ whioh cannot 
be regarded as redundant, must be given their plain 
meaning, and that meaning, in my view, is that 
although an order of confiscation can be made by the 
Court in its discretion under 8. 517, that discretion is 
not to be exeroised in those oases in whioh the appro¬ 
priate authority issuing the order did not think it 
desirable that suoh discretion should be used. Rule 81 
(4) imposes speoial penalty for special offences created 
by that rule consisting in the contravention of any 
order made under the rule, and when It expressly eays 
that the order of confiscation oan be made if it la so 
provided in the order whioh is being oontravened, 
it must be take to mean that if the order is silent 
about it, no order of confiscation, and in some orders 
issued before the amendment, the power of disposal of 
of property oan be made." 

Lokur J. observed: 

“Penal statutes have to be strictly construed in favour 
of the subjeot. This is particularly so in the oase of 
enactments whioh create new offences for meeting an 
emergency and seek to penalise aots whioh, in normal 
times, would not amount to an offenoe.” 

In the second oase reported in Baghunath 
Krishna v. Emperor , A. I. B. (34) 1947 Bom. 
239 : (I, L. B. (1946) Bom. 1063), the DivL 
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Bion Benoh consisting of Sen and Gajendragad- 
kar JJ., followed the previous decision of the 
Full Benoh of the Bombay High Court reported 
in Hansraj v. Emperor , a. i. r. ( 31 ) 1944 

Bom 393 : (46 Or. L. J. 482). 

[6] The Full Benoh of the Lahore High 
Court, Abdul Majid v. Emperor, a. i. r. ( 32 ) 

1 ? 4 ® 149 : (47 Or. L. J. 130) consisting 

of Harries 0. J., Teja Singh and Khosla JJ., 
also took the same view as was taken by the 
Full Bench of the Bombay High Court. 
Harries 0. J„ obeBerved: 

“It appears to me dear that R. 81, sub-r. (4), 
Defence of India Rules, impliedly limits the operation 
oi S. 617, Criminal P, C. To hold otherwise would 
be to hold that the words 'if the order so pro¬ 
vides in R. 81, Bub-r, (4), Defence of India Rules are 
redundant and absolutely meaningless. If the learned 
Magistrate oould confiscate this oi), though the order 

was silent as to confiscation, then the words which I 

have referred to, mean nothing whatsoever. On tbe 
other hand, if the argument of the petitioner be accept¬ 
ed that confiscation can only be ordered if the order bo 
provides, then due weight and’meaning is given to these 
words. Meaning must be given to every word In a 
Heotmn, wherever possible, and the natural construo- 

f‘°“ °[ ® BU J b ' r - ( 4 )» Defence of India Ruless, is this 
is that if the order, oontravention of whioh is alleged, 
provides for confiscation, then the property which is 
the subjeot-maUer of the proceedings, oan be confisoa- 
ted. On the other hand, if the order does not so pro¬ 
vide, then there is no power of confiscation.” 

[6] With reapsot, we are in agreement with 
the view expressed by the learned Judgea of the 
Bombay and Lahore High Courta. 

[7] The result is that the application is allow, 
ed, the order of the learned Magistrate confis- 
eating the truok (ex. l) is set aside. 

[8] The security bond furnished by the 
petitioner is discharged. 

C9] The Buie is made absolute. 

Bam Labbaya J— I agree. 

D,H> Rule made absolute. 

A. I. R. (87) 1980 Assam 188 [C.N. 61 .] 

Thadani 0. J. and Ram Labhata J. 

Lalit Kumar—Appellant v. Bhagaban Ch. 
oarma and others — Respondents. 

N °’ . 2A 01 1948 ‘ Dh 2l8t February 

i V. 01 Sp60ta ' 8ub J " 

-Appoint T" AC1 <l939) ' S ' 19 - A ' bit '«>°r 

tractor is' contend tb9 j Aot ’. the a PP° in tment of an arbl- 

mmt betw0 B ^S,« <? d on,y when there is n0 a 8 ree * 

S^rtv It do« n h n n ?° Ver ? ment and the ownerB 0< the 
K'r „ D01 oonte “Plftte appointment of an 

K Sbts ° f Bettl,ng d,8 P utea fnvolv- 

of^ho^cnmnon^.Vi 68 mu he matter ot the apportionment 
»Dr»lntlna P a Ba '°Ki» T l ,ere * 8 ’ there,ore < noquestion of 
StwMn Sha ^u bUrat0r when there ,fl n weement 

■atlon regarda the amoant of oompen- 

■atlon fixed by tbe Government. [Para 14] 

'FlSh s .r««d ? eUc ' Act ,i877) ' •• «■ p ™ i ‘° - 
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certain lands are acquired by Government 

Si 0 ,?" 1 18 fixed as compensation, a suit for 

declaration of tbe right of the plaintiffs to the entire 
amount of compensation set apart for the defendants, 
who claim to be occupancy tenants of the acquired 
land, to which Government is not a party, is not hit bv 
the proviso to 8. 42, as there is no further relief which 
can be claimed against the defendants. [Para 15 ] 

Annotation : (’46-Man ) Specific Relief Act, S. 42, 
/« 

(c) Landlord and tenant—Occupancy rights — 
Nature of. 

Occupancy ryots are not, In tho strict sense of tho 
word, mere tenants to whom the right to enjoy tho pro¬ 
perty alone has been transferred; occupancy rights are 
heritable and transferable and cannot be regarded merely 
as rights acoruing upon a lease. [Para 17] 

(d) Defence of India Rules (1939), S. 75A (3)— 
Requisition followed by acquisition without sur¬ 
render of property — Rights o; claimants to com¬ 
pensation. 

The words “and the period of requisition thereof 
shall end in snb-r. (3) of R. 75A, Defence of India 
Rules, mean that when there is requisition followed by 
acquisition without surrendering theproperty the rights 
of the olaimants have to be determined as though there 
was no requisition in the firet instance. Tbe rights of 
the claimants do not become extinct even if they cea=e 
on requisition. [ Para 17] 

(e) Civil P. C (1908), Ss. 100, 101—Admissibility 

of evidence—Objection that particular document is 
not duly proved cannot be taken for first time in 
second appeal. [p ftra u] 

Annotation : (’44-Com.) Civil P. C-, Ss. 100-101, 

N. 27. 

(I) Civil P. C. (1908), O. 1, R. 3—Suit arising out 
of same transaction. 

Where the plaintiffs’ right to relief arises out of tho 
compensation determined by the Government for land 
acquired under the Defenoe of India Rules, and they 
sue for a declaration that they are entitled to the 
amount of compensation set apart for the defendants 
who claim to be the oocupancy tenants of the land, tho 
suit is not bad for multifariousness as the same 
common question of law and fact would have arisen if 
eeparate suits had been brought against each of tho 
defendants. (Para 21 j 

(g) Defence of India Rules, (1939), S. 75A— 
Acquisition under—Owners of property — Position 
of, vis-a-vis Government. 

Obiter . — No question of tenancy, contractual or 
statutory, arises between tho Government and tho 
owner of the property upon requisition under the De¬ 
fence of India Rules. What happens is that upon requi¬ 
sition when the Government take possession of tho 
property, the olaimants are kept out of it, and as tbe 
Government take possession in pursuance of their statu¬ 
tory powers they must pay compensation for suoh 
possession, and one of the ways in which such compen¬ 
sation might be determined is to determine what rent 
the landlord would receive if he were to let or had lot 
oat the property to a tenant: A. I. R. (33) 1946 Cal. 
416, lief . [Para 22] 

J. N. Borah —for Appellant. 

8. K. Ghose/B.B. Das, K. K. Sarma and K , 
Gostvami—tor Respondents. 

Thadani C. J. —Thi8 is a First Appeal from 
the judgment and deoree of the learned Special 
Subordinate Judge, A. V. D., dated 8th January 
1948, by which he decreed the plaintiff's suit for 
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a declaration that the defendants had not 
acquired occupancy right in the lands in suit, 
and that the plaintiffs alone ware entitled to the 
compensation awarded for the acquisition of the 
lands, with no order as to costs. 

[2] Twenty-three plaintiffs brought the present 
suit against 121 defendants for a declaration that 
the defendants had not acquired any occupancy 
rights in the lands described in schedule Kha, 
and that they alone were entitled to compensa¬ 
tion for the acquisition of the lands. 

[3] The facts material to the appeal are these: 
The lands in suit are situated in the village of 
Garpandu Kumarpara in mouza Ramcharani. 
Periodic patta n. k. no. 10 comprises an area 
of 22 bighas 3 kathas 1G lessas; pGriodio patta 
N. K. No. G, an area of 23B-2K 9L; periodic patta 
N. K. No. li, an area of 45B.2K-9L; periodic 
patta n. K. no. 18, an area of 23B. IK. 17L; 
periodic patta n. K. No. 17, an area of 23B-1K- 
1L; N. K. patta No. 19 an area of 23B-3K-11L; 
N. K. patta No. 3 comprises an area of 46B-2K- 
9L; and N. K. patta No. 4, an area of 25B. 0K- 
17L. 

[4] Out of patta No. 10 comprising an area of 
22B-3K 16L, the area acquired was 8B1K-10L; the 
compensation for this area acquired was assessed 
at Rs. 2075. Out of patta No. 6 comprising an 
area of 23B.2K. 9L, an area of 6B-OK.-7L was 
acquired; the compensation for this area being 
assessed at Rs. 1272-8; out of patta No. 14 com¬ 
prising an aroa of 45B 2K-9L, an area of 6B OK- 
3L was acquired, the compensation for this area 
being assessed at Rs. 1257-4; from patta No. 18 
comprising an area of 23B 1K-17B, an area of 
2B OK-llL was acquired, the compensation for 
this being assessed at Rs. 626 - 8 ; from patta no. 17 
comprising an area of 23B-1K-1L, an area of 2B- 
OK il wa3 acquired, the compensation being asses¬ 
sed at Rs. '.302-8; from patta no. 19 comprising an 
area of 23B-11L, an area of 2B-3K-9L was acquir¬ 
ed, the compensation being assessed at rs. 672-8; 
from patta No. 3 comprising an area of 45B-2K-9L, 
an area of 3B-1K 16L was aoquired, the compensa¬ 
tion being assessed at Rs. 837-6; out of patta no. 4 
comprising an area of 28B-0K-17L, an area of 
1B-3K.6L was aoquired, the compensation being 
assessed at rs. 530. The total compensation for 
the area aoquired amounts to Rs. 7477. 

[5] Patta No. 10, at the date of the requisi¬ 
tion, stood in the name of plaintiffs 1, 2, 3 and 
pro forma defendants 101 to 114; patta no. 6 stood 
in the names of plaintiffs 4 to 6, and pro forma 
defendants 95 to loo; patta no. 14 stood in the 
names of plaintiffs lo to 20; patta No. 18 stood in 
the names of plaintiff 7 and pro forma defendants 
95 and 115 to 118; patta no. 17 stood in the 
names of plaintiff 8 and pro forma defendants 
117 and 118; patta no. 19 stood in the names of 


A. I. B, 

plaintiffs 9 and proforma defendants 95,117 and 
118; patta no. 3 stood in the names of plaintiffs 
21, 22 and pro forma defendants 119 and 120; 
patta no. 4 stood in the names of plaintiff 23 and 
pro forma defendant 121 . 

[6] The lands described in Schedule Kha 
were requisitioned by the Government of India 
under its Notification no. 132/41/67, dated 6th 
May ‘42. In due course, notices were issued for 
evioting the plaintiffs and the defendants who 
were then in occupation of the busti lands. In 
due course, the plaintiffs and the defendants 
handed over possession of the lands requisition¬ 
ed to the Military authorities. Three years * 
later on 25th May *45, the lands whioh had been 
previously requisitioned, were permanently 
acquired for the Railway Department under the 
Defence of India Act, and notices were duly 
served on the plaintiffs and the defendants on 
25th May *45, by whioh the Government required 
the parties to submit within a month their olaims 
for compensation for the houses, trees and crops 
standing thereon. 

[7] The Land Acquisition Staff of Gauhati 
assessed the value and prepared lists showing 
the plaintiffs and the defendants as being entitl¬ 
ed to compensation. The Land Acquisition 
Officer took the view that the defendants as 
occupancy tenants, were entitled to ith of the 
amount assessed as compensation. The plaintiffs 
objeoted to the setting apart of £th share of the 
amount assessed for the benefit of the defendants, 
and contended that they were entitled to the 
whole amount. The Deputy Commissioner, 
Kamrup, passed an order requiring the plaintiffs 
within one month from 20 th March ‘46 to file a 
suit for a declaration that the defendants were 
not entitled to get any share of the compensa¬ 
tion assessed. In due course, the plaintiffs 
brought the present suit for a declaration. 

[8] In the plaint, the plaintiffs described the 
defendants as tenants-at-will. The defendants 
denied that they were tenants-at-will and con¬ 
tended that they had aoquired oocupanoy rights; 
they conceded that the distribution as proposed 
by the Deputy Commissioner was just and equit¬ 
able. 

[ 9 ] On the pleadings, the trial Court framed 
the following issues : ( 1 ) Whether the suit is bad 
for multifariousness ? ( 2 ) Whether the defen¬ 
dants are tenants-at-will or are oooupanoy and 
permanent riots ? (3). Whether the tenanoy was 
determined as alleged and defendants lost their 
occupancy rights ? (4) Whether the defendants 
are entitled to any portion of the valuation 
made by the Acquisition Officer ? ( 5 ) Whether 
the suit is barred by waiver and aoquiesoenoe ? 
(6). Whether the plaintiffs have put proper oourt- 
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fee ? ( 7 ) What relief or reliefs, if any, are the 
parties entitled to ? 

[ 10 ] At the trial, the plaintiffs contended that 
the defendants had already received compensa¬ 
tion for the houses and crops and that the rela¬ 
tionship between them and the defendants as 
landlords and tenants-at will had terminated on 
the requisition of the property by Government 
in 1943. As a result of its findings on the issues 
framed, the trial Court decreed the plaintiffs’ 
suit negativing the right of the defendants to 
any share of the compensation assessed. 

[11] Mr. Borah for the appellants has con¬ 
tended that the suit, as framed, did not lie, 
that in any case, the suit was incompetent as 
the plaintiffs’ rights and remedies were govern¬ 
ed by R. 76-A, Defence of India Rules, framed 
under the Defence of India Act, 1935, which is 
in thesa terms : 


“75 A. Requisitioning of Property. 1) If in the opi¬ 
nion of the Central Government or the Provincial 
Government, it is necessary or expedient eo to do for 
securing the defence of British India, public safety, 
the maintenance of public order or the efficient pro¬ 
secution of the war, or for maintaining supplies and 
services essential to the life of the oommuninty, that 
Government may by order in writing requisition any 
property, moveable or immoveable, and may make 
such further orders as appear to that Government to 
be necessary or expedient in connection with the 
requisitioning : 

Provided that no property used for the purpose of 
rengious worship and no such property as is referred to 
in It. 66 or In R. 72 shall be requisitioned under this 


(2) Where the Central Government or the Provinoial 

Government has requisitioned any property under 

aub-r. ( 1 ), that Government may use or deal with the 

property in such manner a3 may appear to it to be 

•expedient, and may acquire it by serving on the owner 

thereof, or where the owner is not readily traceable or 

the ownership is in dispute, by publishing in the offi- 

,. 'Gazette, ft notioe stating that the Central or Pro- 

™. al G°. vernment ’ 48 the oa3e may be, has deoided to 
aoquire it in pursuance of this rule. 

(3) Where a notioe of acquisition is served on the 
owner of the properly or published In the official 
Gaaette under sub-r. (2), then at the beginning of the 
day on whioh the notice is so served or published ; the 
property shall vest in Government free from any 
mo fTu® 0 ' P* e( ^8 0 » lion or other similar encumbrance. 

TO? 0riod of the re <l ai »l‘ion thereof shall end. 
o- . ??T ei ln P ur3 uftnceof sub-r. (1) or sub-r. (2), 

'“ G °yernment or the Provincial Government 
_ J 0 tui 18 ? r ac 1 a * rea any moveable property, the 
Govumm!'? Bhal j 1)0 P ald Bnoh compensation as that 
p 52 * ? By dete * m ine : 

it lhM \ wher « immediately before the requisl- 

tillii 8 . P « r °£ rty WM - b * vlrtQ6 of ft h,re Purchase 

agre ment, in the possession of a person other than the 
owner, the amount determined by Government as the 
xotai compensation payable in reapeot of the requisition 
or acquisition shall be apportioned between that person 
and the owner in such manner as an arbitrator appoin- 
*ea by the Government in this behalf may deoide 
to be lost. J 

(5) The Central Government or the Provinoial 
Government may, with a view to requisitioning any 


property under sub-r. (1) or determining tho compen¬ 
sation payable uuder sub-r. (4), by order— 

(a) require any person to furnish to such authority 
as may bo specified in tho order such information in 
his possession relating to tho property as may be so 
specified; 

(b) direct that tho owner, occupier or person in 
possession of the property shall nod without tho per¬ 
mission of Government, disposo oi it or whore tho pro¬ 
perty is a building, structurally altor it till tho expiry 
of such period as may bo specified, iu tho order. 

(5i) Without prejudice to any powers otherwise con¬ 
ferred by these Rules, any pereon authorised in this 
behalf by the Central Government or tho Provincial 
Government may enter any promises and Inspect siveh 
premises and any property therein or thereon for the 
purpose of determining whether and, if so, in what 
manner, an order under this rule should be made in 
relation to such premises or property, or with a view 
to securing compliance with any order made under this 
rule. 

(6) Any orders made, and any aotion taken, under 
or in relation to Rr. 76, 79 or 83 before 16th May 
1942, shall be deemed to havo been made or taken 
under or in relation to this Rule and to be as valid as 
if this rule had been then in force. 

(7) If any person contravenes any order made under 
this rule, he shall be punishable with imprisonment for 
a term whioh may extend to three years or with fine 
or with both.” 

[ 12 ] The record of the case shows that the 
notices of acquisition were duly served not only 
upon the plaintiffs but also upon the defendants. 
It is reasonable, therefore, to suppose that the 
Government regarded both the plaintiffs and the 
defendants as owners of the property. The only 
other olass of persons whioh is recognieed under 
R. 75 -a are the hire-purohasers under a hire- 
purchase agreement. The rest of the sub.rules 
of R. 76-A deal with the procedure to be followed 
in determining the compensation payable under 
sub r. (4). 

[13] Mr. Borah’s contention that the present 
suit was not competent in virtue of s. 19, Defence 
of India Act, we think, is not well founded. 
Section 19, Defence of India Act is in thesa 
terms : 

"19. Compensation to be paid in accordance with 
certain principles for compulsory acquisition of immo¬ 
vable property etc. —Where by or under any rule made 
under tbis Aot any aotion is taken of the nature descri¬ 
bed In sub-s. (2) of 8 299, Government of India Act, 
1935, there shall be paid compensation tho amount of 
whioh shall be determined in the manner, and in 
accordance with the principles, hereinafter set out, that 
is to say: 

(a) Where the amount of the compensation oan bo 
fixed by agreement, it Bhall be paid in accordance with 
suoh agreement. 

(b) Where no such agreement can be reached, the 
Central Government shall appoint as an arbitrator a 
person qualified under sub-s. (3) of S. 220 of the above- 
mentioned Act for appointment as a Judge of a High 
Court. 

(o) The Central Government may, in any particular 
case, nominate a person having expert knowledge as 
to the nature of the property acquired, to assist tho 
arbitrator, and where suoh nomination is made, tha 
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person to be compensated may also nominate an asses¬ 
sor for the said purpose. 

(d) At the commencement of the proceedings before 
the arbitrator, the Central Government and the person 
to be compensated shall state what In their respective 
opinions is a fair amount of compensation. 

(e) The arbitrator in making his award shall have 
regard to : 

(1) the provisions of snb-8. (1) of S- 23, Land Acqui¬ 
sition Act, 1894, so far as the same can be applicable ; 
and 

(ii) whether the acquisition is of a permanent or 
temporary character. 

(f) An appeal Bhall lie to the High Court against an 
award of an arbitrator exoept in oases where the 
amount thereof does not exceed an amount prescribed 
in this behalf by rules made by the Central Government. 

(g) Save as provided in this section, and in any rule 
made thereunder, nothing in any law for the time 
being in force shall apply to arbitrations under this 
Heotion. 

(2) The Central Government may make rules for the 
purpose of carrying into efleot the provisions of this 
section. 

(3) In particular and without prejudice to the gene¬ 
rality of the foregoiDg powers such rules may pre- 
Boribe— 

(a) the procedure to be followed in arbitrations under 
this section; 

(b) the principles to be followed in apportioning 
the costs of proceedings before the arbitrator and on 
appeal; 

(c) the maximum amount of an award against whioh 
no appeal shall lie.” 

[14] Mr. Borah contends that the proper 
remedy of the plaintiffs was to seek arbitration 
under S. 19, Defence of India Act 1935, and not 
to bring a suit. The contention is manifestly 
based upon a misunderstanding of the provi¬ 
sions of 8. 19 of the Aot. Under S. 19 of the 
Aot, the appointment of an arbitrator is oon- 
templated only when there is no agreement 
between the Government and the owners of the 
property. Section 19 does not contemplate ap- 
pointment of an arbitrator for the purpose of 
settling disputes involving rights of parties in 
the matter of the apportionment of the compen¬ 
sation. The question of apportionment of com- 
pensation as between the claimants is not to 
be decided under the Defence of India Act or 
the rules framed thereunder. Mr. Borah at- 
tempted to argue that there was no agreement 
between the Government on the one hand and 
the plaintiffs and the defendants on the other as 
to the amount of compensation to be fixed. 
So far as the plaintiffs are concerned, their 
Advooate has frankly stated that his clients 
have never disputed the compensation fixed by 
Government and that, in fact, all the parties 
had agreed to the amount so fixed. This state, 
xnent of the plaintiffs’ advooate is substantiated 
by what the defendants have stated in para, 
graph 5 of their written statement whioh is in 
these terms. [After quoting para. 5, his Lord- 
flhip proceeded:] We are satisfied that there 


a. i.a 

was an agreement between the plaintiffs andi 
the defendants on the one hand and the Govern-/ 
ment on the other as to the amount fixed as| 
compensation by Government. 

[16] It was next contended by Mr. Borah 
that the suit being one for a declaration only 
without any consequential relief, no deoree 
could have been passed in view of the provisions 
of s. 42, Specific Relief Act. The proviso to 
S. 42 is in these terms: 

"Provided that no Court shall make any such decla¬ 
ration where the plaintiff, being able to seek further 
relief than a mere declaration of title, omits to do so." 
It is plain that in this case the plaintiffs are 
not able to seek any further relief as against 
the defendants. The plaintiffs’ suit is clearly for 
a declaration of their right to the entire sum 
of Rs. 7000 odd set apart by Government for 
the benefit of the defendants. The amount claimed 
by the plaintiffs is not in the possession of the 
defendants; it is in the possession of Govern¬ 
ment who are ready to pay it to the plaintiffs 
if their right to it is deolared by a Court of 
law. The Government not being a party, the 
plaintiffs cannot obtain relief in the matter 
of the payment of the amount from Govern- 
ment by a deoree. 

[ 16 ] Out of the 121 defendants 94 have ap- 
pealed. Mr. Borah for the appellants has drawn 
our attention to an inconsistency in the ope- 
rative pact of the judgment in whioh it is de¬ 
olared that the defendants have no ocoupanoy 
rights in the busti lands, whereas the finding of 
the trial Court on issue No. 2 is in these terms: 

"I bold that the defendants were oocupanoy ryots 
at the time they were made to vacate these lands." 

Mr. Borah oontends that upon this finding, the 
defendants were dearly entitled to the entire- 
sum of Rs. 7,000 odd whioh has been set apart 
as their share, the share of the plaintiffs having 
been withdrawn by them. 

[17] Mr. Ghose for the respondents has at- 
tempted to explain the inconsistency by stating 
that what the learned Judge meant was that 
notwithstanding the faot that the defendants were 
oooupanoy tenants at the date of the requisition, 
they were not so at the date of the acquisition, 
the relationship between the plaintiffs and the 
defendants as landlords and tenants having 
ceased at the date of the requisition. The ex¬ 
planation, though plausible, is not convincing. 
Oooupanoy ryots are not, in the striot sense of 
the word, mere tenants to whom the right to 
enjoy the property alone has been transferred; 
ocoupancy rights are heritable and transferable 
and oannot be regarded merely as rights accru¬ 
ing upon a lease. I am unable to acoept the 
position that when there is a requisition of pro¬ 
perty under the Defenoe of India Rules in the. 
first instance, followed by acquisition without'' 
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iBtuneendering the property, the rights of the 


claimants have to be ascertained first with 
referenoe to the requisition and, if those rights 
oeaBe upon requisition, they must be regarded 
as extinot if there is a subsequent acquisition, 
even though there i9 no surrender in the interval. 
The aooeptance of this contention would militate 
against the words “ and the period of requisition 
thereof shall end ” in sub-r. (3) of R. 75 a, 
Defenoe of India Rules. These words in sub-r. (3) 
mean that notwithstanding the fact that when 
there is requisition followed by acquisition, the 
rights of the claimants have to be determined 
as though Ihere was no requisition in the first 
instance. I, therefore, propose to examine the 
finding of the trial Court whether the appel¬ 
lants have established their status as ocoupancy 
tenants. 

£18} Mr. Borah argued that all the appellants 
have suooeeded in establishing their status in 
view of the fact that the plaintiffs failed in their 
allegation that they were tenants at will. It is 
true that the plaintiffs failed to establish that the 
defendants were tenants at will, but it was not 
the case of the-plaintiffs that the defendants were 
oocupanoy tenants; that was the case of the 
defendants, whioh they had to establish. The 
question, therefore, arises whether all the defen¬ 
dant-appellants have suooeeded in proving their 
Btatue as oooupanoy tenants. The evidence on 
this issue is to be found at pp. 28 , 29 , 31 , si, 35 
and 114 of the paper-book. [After discussing the 
evidence and holding that only defendant 21 has 
Buooeeded in establishing his status as ocoupanoy 
tenant and that defendants 60 and 61 have not, 
his Lordship proceeded.] 

[19] The only reliable evidence which appears 
on the record is Ex. F a copy of a oheeta of 80 
yearB of Ramoharani mouza, 1923-20. Mr. Ghose 
for the respondents contended that Ex, F has 
not been duly proved. We are, however, unable 
to entertain this objection for the first time in 
this Court. No objection appears to have been 
taken to the reoeption of ex. f at the trial. 
Mr. GhoBe contends that even if Ex. F were 
taken into consideration, it serves to establish 
that defendants 21 , 82 and 37 only were ooou. 
panoy tenants. We think this contention must 
do upheld. Mr. Borah for the defendants was 
unable to point out from Ex. F that any other 
eiendants had aoquired oooupanoy rights. Ex- 
lbit f oontains, with the exoeption of defen. 
aants 82 and 87, the names of persons who are 
* °®‘ en dants in the suit. Mr. Borah urged 
that the other defendants did not give evidence 
at the trial beoause they relied upon the evidence 
of the three defendants and the 2 other wit- 
O8M08; that, in any oase, the failure of the 
defendants other than defendants 21 , 82 and 87 


to depose to their status was due to the manner 
in whioh the suit was framed—suit in which 23 
plaintiffs had impleaded 121 defendants, not- 
withstanding the fact that the title of the 
plaintiffs and the defendants was to be found in 
different pattas. In other words, in his submis¬ 
sion, as the suit was bad for multitariousness 
the plaintiffs were not entitled to take excep¬ 
tion to the failure of the defendants other than 
defendants 21, 32 and 37, to depose to their 
status. It is to be observed, however, that this 
aspeot of the case was not argued or pressed in 
the Court of first instance. For the first time; 
Mr. Borah raised this question in reply to the 
respondents’ advocate’s address. Even so, wo 
decided to permit Mr. Borah to address us on 
this aspect of the oase. 

[ 20 ] It is plain that unless Mr. Borah suc¬ 
ceeds in taking the suit out of the purview of 
O. l, B. 3, Civil P. 0., the objection as to multi¬ 
fariousness must fail. Order 1, R. 3 is in thes9 
terms: 

“3. Who may be joined as defendants —All persons 
may be joined as defendants against whom any right 
to relief in respect of or arising out of tho same act or 
transaction or series of acts or transactions ia alleged 
to exist, whether jointly, severally or in tho alternative, 
where, if separate suits were brought against such per¬ 
sons, any common question of law or fact would arise.” 

[ 2 1] Mr. Borah contends that the plaintiffs’ 
right to relief in this case does not arise out of the 
same aot or transaction or series of acts or 
transactions, so as to attract the provisions of 
R. 3. But we think the plaintiffs’ right to relief 
clearly arises out of the compensation deter¬ 
mined by Government for the land acquired 
under the Defence of India Rules. We are un 
able to accept Mr. Borah’s contention that the* 
act or transaction in this case is not the com¬ 
pensation assessed by Government but rather a 
series of acts or transactions resulting in the 
deprivation of the rights of the plaintiffs and the 
defendants in the property aoquired. It is true 
that upon acquisition, the plaintiffs and the 
defendants lost all rights in the property, but 
it is equally true that upon a statutory acquisi¬ 
tion under the Defence of India RuleB, no rights 
remained with the persons whose lands were 
so acquired, except the right to compensation. 
The right to relief, therefore, of both the plain-1 
tiffs and the defendants arose as a result of the 
amount fixed by Government as compensation. 
In this view, it is plain that if separate suits 
bad been brought against the defendants or each 
of them by the plaintiffs or each of them, the 
common questions of law and faofc would have 
been (1) whether the defendants were occupanoy 
tenants (2) what compensation, if any, were they 
entitled to ? 
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[22] The legal position of the Goverment 
vis-a-vis the persona whose lands are acquired 
under the Defence of India Rules has been 
stated by the learned Judges of the Cal¬ 
cutta High Court in “ Province of Bengal v. 
Board of Trustees for the Improvement of 
Calcutta A. I. R. (33) 1946 cal. 416 : (227 i. 0. 
117). With respect, I agree with all that the 
learned Judges have stated except in one parti¬ 
cular, where the learned Judges have regarded 
the position of Government vis-a-vis the owners 
of the property upon requisition as amounting to 
a statutory tenancy in favour of Government. 
With all respect, I do not think any question of 
tenancy, contractual or statutory, arises between 
the Government and the owners of the property 
upon requisition under the Defence of India 
Rules. What happens is that upon requisition 
when the Government takes possession of the 
property, the claimants are kept out of it, and 
as the Government have taken possession in 
pursuance of their statutory powers, they must 
pay compensation for such possession, and one 
of the ways in which such compensation might 
be determined is to determine what rent the 
landlord would receive if he were to let or had 
let out the property to a tenant. If the learned 
Judges of the Calcutta High Court meant this 
when they said that there was a statutory ten¬ 
ancy created between the Government and the 
persons who were kept out of possession upon 
requisition under the Defence of India Rules, I 
would be content to endorse it. 

[23] On the merits of the appeal, we have 
como to the conclusion that defendants 21, 32 
and 37 only have established their status as 
occupancy tenants. The Calcutta High Court had 
occasion to consider the right of occupancy 
ryots upon acquisition of land under the Land 
Acquisition Act. Garth C. J., delivering the judg¬ 
ment of the Division Benoh observed: 

“The partie? who usually suffer most from lands 
being taken for Government purposes are either the 
ryots with right of occupancy, or the holders, whoever 
they may be of the first permanent interest above the 
occupying ryots. The aotual ocoupier is of oourse turned 
out by the Government, and if he is a ryot with a right 
of occupanoy, he loses the benefit of that right, besides 
being driven possibly to find a holding and a home 
elsewhere; and the holder of the tenure immediately 
superior to the occupying ryots, whatever the nature of 
his holding may be, loses the rent of the land taken 
during the period of his holding. These two olasses, 
therefore, would, generally speaking, be entitled to the 
larger portion of the compensation, and if the darpatni- 
dar in thU Instance belongs to the latter class, the 
larger portion of the compensation ought presumably, 
to have gone to him.” 

We have accordingly come to the conclusion 
that defendants 21, 32 and 37 who have establish, 
ed their status as occupancy ryots, should be 
awarded compensation. There is no evidenoe 


before us to indicate to what share of the com. 
pensation determined by Government an oocu. 
pancy ryot is entitled, vis-a-vis the owner. In 
the absence of such evidence, it is to be supposed 
that if compensation is awarded to more than 
one person and their shares inter se cannot, with 
any degree of certainty, be ascertained, they 
would be entitled to an equal share. Happily in 
this case it is not necessary to determine the 
shares of defendants 21, 32 and 37 a3 they have 
claimed a stated sum and Mr. Ghose has stated 
that the plaintiffs will not withdraw the amount 
claimed by these 3 defendants. We would accor- 
dingly modify the judgment and decree of the 
trial Court by declaring the right of the plain, 
tiffs to the entire amount lying in deposit with 
Government less the amount which has been 
claimed by defendants 21, 32 and 37. 

[24] The jfcial Court made no order as to 
costs of the suit presumably in view of the 
peculiar circumstances of the case. We allow the 
appeal to the extent of the modification to which 
we have referred, with no order as to oosts. 

Ram Labhaya J —I agree. 

D.R.R. Appeal partly allowed. 
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Ram Labhaya J. 

Dhanaram Namasudra and others— Peti. 
tioners v. Kalicharan Namasudra—Opposite 
Party. 

Criminal Revn. No. 57 of 1949, D/- 17th Maroh 1950. 

Criminal P. C. (1898), S. 133 (1)—Channel used 
by public—Obstruction. 

Where a ohannel can lawfully be used by the public 
for 6 months when there is water in it, the application 
of S. 133 i3 olearly attracted if the people are preven¬ 
ted by the obstruction created by the person proceeded 
against from plying boats in the ohannel. [Para 9] 

Annotation: (’49-Com.) Cr. P. C., S. 133, N. 13. 

B. C. Barua —for Petitioners. 

J. >C. Sen and R. K. Chaudhury—tot Opposite 
Party. 

Order.—An order under 8. 137 (3), Criminal 
P. 0. directing removal of an obstruction from 
a water ohannel within 14 days of the order was 
passed against 8 persons on 30th June 1949. On 
a petition of revision against this order, the 
learned Sessions Judge, L. A. D., after consi- 
dering the evidence in the case came to the con¬ 
clusion that question involved was one of faot 
and that there was no sufficient ground for a 
reference of the matter to this Court. He rejec¬ 
ted the petition therefore. 

[2] Three out of the 8 persons against whom 
the order was made have come up on revision to 
this Court. 

[3] The oase for the 0. P. Kalioharan Nama¬ 
sudra, on whose complaint the order in question 
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wag passed, was that the petitioners along with 
others had constructed a bund over a channel 
which opened up during the rains, in order to 
catch fish there. It was also stated that this aot 
was likely to lead to a breach of the peace. The 
petition was sent to the O/C. Hajo Police Station 
tor enquiry and report. Prom the report it appea¬ 
red that the petitioners with others had oonstruc. 
ted a bund in the ohannel which connected 
Pitkati Beel to Lakhaitari river. The enquiry 
further revealed that there was apprehension of 
the breaoh of the peace also. The police report 
formed the basis of the proceedings under s. 193 , 
Criminal P. 0. 

[4] The case of the 2nd party wa3 that the 
channel in question was not a public one and 
S. 133, Criminal P. C., had no application to the 
faots of the case. 

[6] Besides the complainant, Kalicharan 
Namasudra, two other witnesses were examined 
on his behalf. The petitioners examined only one 
witness, the Mandal of the lot in which the 
channel is situate. The complainant’s witnesses 
stated that the obstruction in question prevented 
people from plying boats in the channel. The 
witness on behalf of the 2nd party admitted that 
a bund had been constructed by the petitioners 
for purposes of catching fish. He stated that it 
did not oause any obstruction to boats as when- 
ever boats came near the bund it was opened. 

[GJ On this evidence the learned Magistrate 
passed the order, the correctness of which has 
been assailed by this revision petition. The lear- 
ned Judge was evidently of the view that the 
members of the publio had access to the channel 
for 6 months when there was water in the 
channel and that they could lawfully ply boats 
therein. This finding receives support from the 
statement made by the Mandal of the lot who 
appeared as a witness on behalf of the petitioners. 

17] The learned counsel for the petitioners 
contends that the ohannel was private property 
and the dispute between the parties relates to 
private rights. Seotion 133, therefore, he argued, 
could not be applied to the facts of this case. In 
support of his contention he relied on In re 
Jaawantsangji Fatesangji, 22 Bom. 988 and 

A^r an ^ 8ahu v ‘ Par meshwar Narayan, 96 
ALL. 209: (A. I. R. (l) 1914 ALL. 213: 15 Or. L. J. 

. C Q 8] n In J he Bombay case it was decided that 

. . ® depute arose between the proprietors 

of two talukdan villages situate on the banks 

La river about the diversion of the course of 
t e river by means of a dam and a trench made 
by one of them in the current of the river, and 
eaoh talukiar claimed the river as his own 
private property, s. 183, Criminal P. 0., had no 
application. 


fi [9] lu the Allahabad case, it was held 

‘‘that a field, which is on a lower level than the ad¬ 
joining fields and over whioh the surplus water of 
those adjoining fields used to flow into a tank, oven if 
it could be described as a ohannel, is not such a 
channel as could lawfully be used by the publio, and 
action cannot be taken under S. 133, Criminal P. C. 
for the removal of any ob3truotion from it.” 

The learned couosel for the opposite party has no 
quarrel with the interpretation placed on 8. 133 in 
these cases. He points out that in this cas 9 the 
channel could lawfully be used by the publio for 
6 months when there was water in it. If this 
finding ig correct, the application of 8. 133 is 
clearly attracted. 

[ 10 ] I have no reason to differ from the find- 
ing arrived at in the Courts below. In these 
circumstances, the authorities relied on by the 
learned counsel for the petitioners would not 
apply and the order of the learned Magistrate 
would not be without jurisdiction. 

[11] The learned Magistrate has pointed out 
in his report dated 3rd January 1950 that the 
obstruction in the channel ha3 already been 
removed. This makes the dispute somewhat 
academic. There is no reason for interference. 
The petition of revision, therefore, is dismissed. 

V - R - B - Revision dismissed. 
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Thadani C. J. and Ram Labhaya J. 

Rukmini Kumar Das — Appellant v. The 
Chairman of the Silchar Municipal Board 
and another — Respondents. 

Second Appeal No. 28 of 1949, D/- 13-3-1950, from 
judgment and docreo of Sub-J., U. A. D. D/-23-2-1919. 

Municipalities _ Assam Municipal Act (I [1] of 
1923), Ss 320 and 286 — Plaintiff served with notice 
by Chairman of Municipal Board calling upon 
plaintiff to turn off water connection from his 
premises — Suit by plaintiff against Municipal 
Board for permanent injunction — Notice under 
S. 320 held necessary — Notice of Chairman held 
act of Board within S. 286. [I'araa 9 and 10] 

S. K. Ghose and P. Chiudhuri — for Appellant. 

N. M. Dam — for Respondents. 

Thadani C. J. —This is a second appeal from 
the judgment and decree of the Subordinate 
Judge, U. A. D., dated 23th February 1919, by 
whioh he affirmed the judgment and decree of 
the trial Court which had dismissed the plain¬ 
tiff’s suit, with no order as to costs. 

[ 2 ] The plaintiff-appellant brought a suit 
against the Silchar Municipal Board for a 
permanent injunction restraining tho Board 
from turning off a water-pipe connection from a 
building in occupation of the plaintiff within the 
municipal area of Silchar. 

[3] The defence taken to the suit was that 
the plaintiff’s failure to comply with the pro¬ 
visions of S. 320, Assam Municipal Act was a 
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bac to the institution of the suit. Both the trial 
Court and the lower appellate Court upheld the 
defence. 

[ 4 ] The relevant part of 8. 320, Assam Muni, 
cipal Act is in the these terms : 

"320. No suit shall be brought against any Board or 
any of its officers, or any person acting under its direc¬ 
tion tor anything done under this Act, until the ex¬ 
piration ot one month next after notice in writing has 
been delivered or left at the office of such Board, and 
also (if the suit is intended to be brought against any 
officer of the said Board or any person aoting under 
its direction) at the place of abode of the person against 
whom such suit is threatened to be brought, elating the 
cause of suit, the nature of the relief sought, the 
amount of compensation claimed, and the name and 
place of abode of the person who intends to bring the 
Buit; 

and unless such notioe be proved, the Court shall find 
for the defendant.” 

[5] Mr. Ghose for the appellant contends that 
in this case, no notice was necessary as the suit 
brought by the appellant was not a suit for 
anything done under the Assam Municipal Act 
by the Board or any of its offioers or any person 
aoting under its direction; it was a suit for 
injunction in respect of a threatened act which 
the Municipal Board of Silchar intended to take 
in the event of the appellant’s failure to oomply 
with a notice served upon him by the Board 
calling upon him to turn off the water-pipe 
connection from the premises in question; in 
other words, the Silchar Municipal Board merely 
contemplated doing something in the future in 
the event of the failure of the appellant to 
comply with the terms of the notice; to such an 
aot to be done in the future, the provisions of 
8. 320 were not applicable. 

[6] In support of his contention Mr. Ghose 
has relied upon certain decisions of the Bombay 
High Court reported in Panachand v. Ahmeda- 
bad Municipality , 22 Bom. 230, Kashinath v. 
Gangabai , 22 Bom. 283; Manohar Ganesh v. 
Dakor Municipality, 22 Bom. 289 (P.B.); Shid- 
mallappa v. Gokak Municipality, 22 Bom. 605 
and Harilal Ranchodlal v. Himat Manek - 
chand, 22 Bom. 636, and to a case reported in 
Municipality of Parola v. Laxman Das, 25 
Bom. 142 : (2 Bom. L. R. 867). But many years 
later, a Division Benoh of the Bombay High 
Court in a case reported in Vithoba Balaji v. 
Sholapur Municipality, A. I. R. (34) 1947 Bom. 
241 : ( 1 . L. R. (1947) Bom. 94), had occasion to 
review the previous decisions of the Bombay 
High Court to which Mr. Ghose has referred. In 
the Bombay case reported in Vithoba Balaji v. 
Sholapur Municipality, A. 1 . R. (34) 1947 Bom. 
241 : (I. l. R. (1947) Bom. 94), the act done or 
purporting to be done under the Bombay Muni- 
cipal Boroguhs Aot was a notice served on the 
plaintiff as a licensee of the Municipality, to 


quit. Before the matter came to the Btage of 
litigation, the plaintiff claimed to be a tenant, 
contending that the notice to quit was illegal in 
view of certain orders made under the Defence 
of India Rules, and asked the Municipality to 
reconsider the matter. The municipality how¬ 
ever adhered to its previous resolution and the 
notice was served upon the plaintiff to quit. At 
page 245 of the report Vithoba Balaji v. Shola¬ 
pur Municipality , A. I. R. (34) 1947 Bom. 241 : 
(I. L. B. (1947) Bom. 94), Sen J. observed : 

"In the present case, by their notioe of August 194?, 
the Municipality (a) had purported to terminate their 
contract with the plaintiffs, and (b) had attempted to 
evict them. It 6eems to us that as regards the termina¬ 
tion of the contract, the Municipality was perfectly 
within its rights. The terms of the oontraot with the 
plaintiffs are to be found in the pavati Ex. 24, one of 
the terms of which was, ‘The permit-holder should 
vacate the site without any objection, whenever the 
municipality requires it and without the notice being 
given to the permit-holder.’ Seotion 48 (1) of the Act 
enables the Borough Municipality inter alia to enter 
into and perform all suoh contracts as it may consider 
necessary or expedient in order to oarry into effeot the 

provisions and purposes of the Aot. The 

termination of the contraot was necessitated, according 
to the municipality, beoause it was going to start town 
planning operations. Many, if not all, of those opera¬ 
tions would mean carrying out duties imposed on the 
municipality by S. 68 and the exeroise of its discre¬ 
tionary powere under S. 71 of the Aot. Thus, there oan 
be no doubt that the termination of the contract was 
done, or at least it purported to be done, in pursuance 

of the Aot.there can be no doubt that the 

municipality was dealing with property lawfully vested 
in it when it attempted to eviot the plaintiffs. The 
question, therefore, arises whether the notioe of August 
1942 and the municipality’s subsequent resolution and 
the letter to the plaintiffs, dated 7-6-1948, Bhould not 
be regarded as aota done or purporting to be done in 
pursuance of the Act within the meaning of 8. 206 of 
the Aot, aota whioh, according to the plaintiffs’ conten¬ 
tion, were illegal, in view of the District Magistrate’s 
order.” 

Sen J., then referred to the deoision of the Privy 
Council reported in Bhagchand Dagdusa v. 
Secretary of State, 54 I. A. 338 : (a. I. R. (14> 
1927 P. 0. 176), in whioh the aot in question was, 
in their Lordships’ opinion, the Government 
order or Notification directing that the sums in 
question should be recovered by the Collector 
from the shop-keepers of Malegaon. Sen J. 
observed: 

“though their Lordships’ decision was not based on 
the argument that the threatened enforcement of the 
same was the act that came under 8. 80, Civil P. 0., it 
was based on the argument that the order of Govern¬ 
ment did so ..... It is important to remember that 
no overt action by the Collector in pursuance of the 
Government Notification against the shop-keepers, had 
yet been taken. It seems to me that in the present oasa 
also, the notice of August 1942, the resolution and toe 
subsequent letter of the municipality sent to the 
plaintiffs in June 1943 oan be said, within the meaning 
of 8. 206, to be acts done or purporting to be. done in 
pursuance ot the Act. It does not seem to me that there 
is any material difference as to the principle involved 
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between the wording of 8. 80, Civil P. C. and S. 206, 
Bombay Munioipal Boroughs Aot,. . 

[7] Sen J. then referred to the previous deci¬ 
sions of the Bombay High Court and observed : 

“That, however, was a ease of an intentional breach 
of oontraotonthepartofa Municipality and it was held, 
relyingjon Ranchordas Moorarji v. Municipal Commr. 
Bombay, 25 Bom.387 : (3 Bom. L.R. 158) and Vishwa- 
nath v. Municipal Corporation, Bombay, 40 Bom. L. R. 
685: (A. I. R. (25) 1938 Bom. 410), that it would be diffi¬ 
cult to say that a Municipality or an offioer of a Munici¬ 
pality committing a breaoh of a contraot entered into 
by the Municipality does suoh aot, or purports to do it, 
in pursuance of the provisions of the Aot. Suoh a consi¬ 
deration oannot be said to arise in our present oase, 
and we do not think that the decision in S. V. Mandlik 
'v.'Borough Municipality of Jalgaon, 45 Bom. L. R. 
1059 : (A. I. R. (31) 1944 Bom. 97) can be regarded as 
any guide in this case.” 

[8] The faots before us tire similar to the 
Bombay oase reported in Vithoba Balaji v. 
Sholapur Municipality , A. I. R. (34) 1947 Bom. 
241 : (I. L. R. (1947) Bom. 94). The statutory 
provisions relating to the powers of the Munioi. 
pal Board of Silohar in the matter under consi* 
deration are to be found in S. 286 , Assam 
Munioipal Aot (I [l] of 1923). Section 286 is in 
these terms: 

“The Board may cause the water to be turned off 
from any premises which are supplied with water, after 
giving notioe in writing of not less than twenty-four 
hours: ... 

Then follow the conditions under whioh a notice 
can be given. Condition (d) reads: 

“if the owner or occupier of the premises wil¬ 
fully or negligently misuses or causes waste of 
water; ... .” 

Under B. 41 , Assam Munioipal Act, a Munioipal 
Board 

“at a meeting may appoint from among its members or, 
if it so desires, from among its members and the resi¬ 
dents of the Municipality not being members, com¬ 
mittees to assist it in the discharge of any specifio 
duties or olasB of duties devolving upon it under this 
Aot.•• 

[9] It is reasonable to suppose that it was in 
pursuance of s. 41 that the Committee con¬ 
sidered the question of the water supply to this 
house and, having found that there were two 
water-pipe connections, it came to the conclu¬ 
sion that one ^of them should be turned off, 
apparently to prevent waste of water. The 
Chairman of the Board, on receiving the resolu¬ 
tion of the Water Works Committee, Silcbar, 
served a notioe upon the appellant, the terms of 
whioh constitute, in our opinion the cause of 
aotion for the present suit. To meet this diffi¬ 
culty it was contended by Mr. GhoBe that as¬ 
suming that the giving of a notioe is an act 
done under 8. 288, Assam Munioipal Aot, never, 
theless 8. 280 contemplates the giving of notice 
by the Board itself, and not by the Chairman, 
that as there has been- a departure from the 
strict observance of s. 286 , the giving of notioe 
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in this case cannot be regarded as an act done 
under the Assam Municipal Act. We do not 
think thero is aDy substance in this contention. 
The Board must act through its officers, and in 
this case, it has acted through its principal 
officer, namely, the Chairman. The act of the 
Chairman, therefore, must bo regarded as the 
aot of the Board within the meaning of 8. 286 , 
Assam Munioipal Act. In any case, it must be 
regarded as purporting to be done under the 
Aot. It is true that the words “purporting to be 
done" do not find place in s. 320 as they do in 
S. 206 , Bombay Municipal Boroughs Act (i [li 
of 1923), bat we do not think that the omission 
of the words ''purporting to be done" in 8. 320 is 
of any consequenoe, for the word3 “purporting 
to be done" are a necessary implication of the 
words “an act done." Apart from this necessary 
implication, the aot of the Chairman in giving 
notice in pursuance of S, 286, must, on the faots 
of this case, be regarded a3 an act done by the 
Board within the meaning of B. 320. 

[10] Our conclusion then is that the giving of 
notice by the Chairman of Silchar Municipal 
Board to the plaintiff, was an act done under 
8. 286, Assam Municipal Act, and that a notice 
under 8. 320, Assam Municipal Act, was there¬ 
fore, obligatory before a suit could be brought. 
In the absence of such a notice, the suit must 
fail. 

[11] The result is that the appeal is dismis¬ 
sed. As the Courts below have dismissed the 
suit with no order, we do not propose to make 
any order as to oosts of the appeal. 

Ram Labhaya J.—I agree. 

V.R.B. Appeal dismissed. 

A. I. R. (37) 1950 Assam 141 [ C . N. 64.] 

Thadani C. J. and Ram Labhaya J. 

Sib Charan Das — Appellant v. Manik 
Chandra Agarwalla and another — Respon¬ 
dents. 

Second Appeal No. 24-A of 1948, D/- 15-3-1950» 
from judgment and deoree of Special Subordinate Judge, 
A. V. D. 

(a) Assam Land and Revenue Regulation (I [1] 
of 1886), Ss. 81 and 151— Powers of Revenue Tri¬ 
bunal under S. 151 — Tribunal il can set aside sale 
on ground of hardship after one year from date of 
sale _ Civil Court, if can-declare Tribunal’s order 
as nullity—Civil P. C. (1908), S. 9— Speciiic Relief 
Act (1877), S. 42. 

The powers of the Revenue Tribunal under S. 151 of 
the Regulation are apparently very wide. But it has no 
power to pass arbitrary orders. The section merely 
empowers the Tribunal to pass any orders it may deem 
fit within the scope of its authority. Its orders also must 
be legal and within the limits of its jurisdiction. It 
may, therefore, interfere on appeal or in revision under 
8. 151 with orders of sale on all legal grounds. But if 
a sale is sought to be B6t aside on the ground of hard- 
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ship and injustice, it could be set aside only within one 
year from the date the sale became final. The Tribunal 
even in the exercise of its revisional jurisdiction oannot 
enlarge its powers in this respect, If the Tribunal exceeds 
its jurisdiotion in setting aside the sale more than one 
year after the date on which it becomes final, it contra¬ 
venes an express direction contained In the btatute and 
the oivil Court haB jurisdiction to deolare the order of 
the Tribunal a nullity. [Para3 16 and 16] 

Annotation : (’44-Com.) Civil P. C., S. 9 N 21 ; 
(’46-Man.) Specific Relief Act, S. 42 N 34. 

(b) Assam Land and Revenue Regulation (1 [I] 
of 1886), S. 154—Tribunal exceeding its jurisdiction 
in setting aside sale — Section 154 will not help 
person in whose favour sale is set aside. [Para 17] 

(c) Civil P. C. (1908), O. 41, R. 33 _ Decree by 
trial Court—No appeal by plaintiff — Modification 
of decree in second appeal. 

The trial Court granted the plaintiff a decree for the 
declaratory decree claimed by him but not for possession. 
He did not appeal from the decree; nor did be put in 
any cross-objootions. The defendant appealed and 
obtained a reversal of the deoree of the trial Court. The 
plaintiff appealed to the High Court and prayed for the 
reversal of the appollate decision and also for the modi¬ 
fication of the deoree of the trial Court: 

Held, that the decree of the trial Court could not be 
modified in plaintiff’s favour as he did not appeal from 
the decision of the trial Court. [Para 20] 

Annotation : (’44-Com.) Civil P. C., 0. 41, R. 33 
N. 16. 

(d) Specific Relief Act (1877), S. 42 and Proviso- 
Order of Revenue Tribunal setting aside sale - Suit 
for declaration that order was without jurisdiction 
and that it be set aside — No relief lor possession 
claimed —Decree, if can be passed. 

Where the plaintiff sued for a declaration that the 
order of Revenue Tribunal setting aside the sale of the 
defendant’s land, which the plaintiff had purchased, 
was illegal and without jurisdiotion as being contrary to 
the provisions of the Assam Land and Revenue Regula¬ 
tion and that it be sot aside, without olaiming a relief 
for possession: 

Held (Per Ram Labhaya J. \ Thadani C. J. 
Contra) — That the setting aside of the order of the 
Tribunal was not a further or present reliof, bncause, 
the order being without jurisdiction, it required no 
setting aside. The suit was, therefore, one for mere 
declaration when further relief of possession which was 
available and which should have been olaimed was not 
olaimed and, consequently, the plaintiff was not entitled 
to a decree. .[Paras 40 and 41] 

Per Thadani C. J .—The suit brought by the plaintiff 
was, in fac. and in essence, a suit to set aside the order 
of the Revenue Tribunal as being contrary to the pro¬ 
visions of the Assam Land and Revenue Regulation, 
and, as suob, it wa3 not hit by the proviso to S. 42. 
There was, therefore, no impediment to the passing of 
a decree for the plaintiff for a declaration as prayed for 
by him without more. [Paras 43 and 44] 

Annotation : (’46-Man.) Specifio Relief Act, S. 42 
N 7 and 8. 

(e) Specific Relief Act (1877), S. 42, Proviso — 

Mere use of word "declaration” — Proviso, if 
attracted. 1 

Per Thadani C. J. — The mere use of the word 
‘declaration’, whether In-the title of the plaint or in the 
prayer clause, does not necessarily make a suit for 
declaration so as to attraot the proviso to S. 42. 

fPflrs 45] 

Annotation: (’46-Man.) Speoific Relief Aot, S. 42 N. 7. 


(f) Specific Relief Act (1877), S. 42—Applicability* 

Per Thadani C. J. —Section 42 does not apply to a 
case where a plaintiff seeks to have an order set aside- 
the existence of which is an impediment to the restora¬ 
tion of his rights, rights of which he ha3 been deprived 
as a result of the impugned order. (Para 47} 

Annotation : (’46-Man.) Specifio Relief Act, S. 42' 

N. 1. 

K. R. Baroah and B. N. Deka —for Appellant. 

J. N. Borah— for Respondents. 

Ram Labfiaya J.—This is an appeal from 
the judgment and deoree of the Special Subor¬ 
dinate Judge, A. V. D., by which the order of 
the Sadar Munsiff, dated 31st July 1947, decree¬ 
ing plaintiff’s suit was reversed and plaintiff’s- 
suit dismissed. 

[ 2 ] The suit was for a declaration that the 
order of the Revenue Tribunal dated 27th 
April 1946 setting aside the sale of the land be¬ 
longing to defendant 1 was illegal and without 
jurisdiction. The plaintiff it is alleged also pray¬ 
ed for kbaa possession of the land in suit. 

[3] The facts leading to the litigation are as 
follows: 

[4] The land covered by patta no. 162 of 
Majgoan village stood in the name of Manik 
Chandra Agarwalla, defendant 1 . The land was 
sold for recovery of arrears of land revenue 
for the year 1348 and 1349 B. 8. on 29th Novem¬ 
ber 1943. The plaintiff wa3 the purchaser. 
The sale was confirmed on 11th May 1944. and 
the sale certificate was issued on 12th May 1944. 
On plaiDtiff’s application for delivery of posses- 
sion, the Additional Deputy Commissioner 
direoted the Sub-Deputy Collector on 19th May 
1944 to deliver possession of the property to 
him. The possession was delivered on 4th Novem¬ 
ber 1944. The patta in respeot of the land 
stood in the name of Manik Chandra Agar¬ 
walla, defendant 1. In this patta he was shown 
as a minor with his mother as the guardian. 

[6] Dhanaraj Agarwalla, father of Manik 
Chandra Agarwalla, aotiDg as guardian of his 
son, preferred an appeal against the order direc¬ 
ting sale of the minor’s property and prayed 
that the sale be set aside. The appeal was sent 
by registered post and it was received in the 
office of the Revenue Tribunal on 27th August 
1946. On 27th April 1946, the Revenue Tribunal 
ordered that the sale be set aside on usual con¬ 
ditions, viz., 

"On payment of the arrears of revenue for which th& 
estate was sold, the oost of the sale, interest at 6 per 
cent per annum of the purohase mmey, a9 also interme¬ 
diate payments of Government dues that may have 
been made by the auotion-pnrchaser or any sum paid 
out or decreed as surplus sale proceeds.” 

The order of the Revenue Tribunal was a very 
brief one. The appeal was described as a ossa 
for setting aside the sale under 8. 161, Assam 
Land & Revenue Regulation. The sale was wfc 
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aside on the ground that the revenue for the 
two years (1348 and 1349 B. 8 ) was actually 
sent by money order to the Mouzadar but 
owing to the change of Mouzadars the amount 
was not oredited to the Government as the state, 
ment showed. The gist of the finding was that 
the Mouzadars had failed to function and this 
had materially contributed to the sale and the 
loss of an estate to a minor. It was observed 
that the delay in moving the Court had not 
been satisfactorily explained but it was condo- 
ned in the special oiroumstances of the case. 
The only special oiroumstances referred to in 
the order are that the sale was of a minor’s estate 
and the failure on the part of the Mouzadar to 
function properly had contributed to the sale 
materially. 

[6] The plaintiff, who was the purchaser, 
instituted the suit out of which this appeal ari. 
ses. His case was that the defaulter Manik 
Chandra Agarwalla was not a minor at the time 
of the revenue sale. He had attained the age of 
majority at the time. His father could not repre¬ 
sent him in his appeal or application for setting 
aside the sale. The appeal that was preferred 
was barred by time and the order of the Reve. 
nue Tribunal setting aside the sale was illegal 
and without jurisdiction. 

[7] The main defence was that the sale itself 
was invalid and the order of the Revenue Tri. 
bunal whether right or wrong could not be 
challenged in a civil Court. The allegation that 
defendant 1 had attained the age of majority 
at the time of the sale was denied. The learned 
Munaiff found that on the date of sale defen. 
dant 1 was not a minor. He had attained the 
age of majority. The land revenue for the years 
for which the land was sold had not bec-n received 
by the Mouzadar who had reported about the 
accumulation of arrears. He had received only 
a portion of the amount due for one year. The 
finding arrived at thus was that some money on 
acoount of land revenue was due on the date of 
sale. It was further found that the order of the 
revenue tribunal setting aside the sale was 
without jurisdiction and therefore null and void. 
As regards the relief, the learned Judge held that 
the plaintiff had not asked for possession of the 
property, he had not paid the court-fee on this 
relief and that it was not necessary to grant 
consequential relief. He treated the suit as in 
substance a suit for declaration only and granted 
p aintiff a declaration that the order of the 
Revenue Tribunal dated 16th April 1946 was null 
and void and not binding on the plaintiff. 

[8] On appeal the learned Sub-Judge reversed 
the decree of the trial Court holding that the 
order of the Revenue Tribunal was not in excess 
of jurisdiction or illegal and therefore was not 


assailable in tbe civil Court. He also ^ound 
that plaintiff was not in possession of tho pro- 
perty. He had not prayed for this consequential 
relief which was available to him and was not 
therefore entitled 10 even tbe declaratory relief. 

[9] Plaintiff has appealed. His learned counsel 
has assailed the correctness of the appellate decree 
on both the grounds on wbiob it rests. 

[ 10 ] The first question that arises for deter¬ 
mination in this appeal is whether the order of 
the Revenue Tribunal is without jurisdiction. 
The learned counsel for the respondent has 
urged with considerable vigour that an appeal 
had been preferred to the Revenue Tribunal on 
behalf of defendant 1 . Thi3 appeal was against 
the order of the Deputy Commissioner directing 
the sale of the property and was covered by 
8. 147 (b), Assam Land & Revenue Regulation. 
The Tribunal in the exercise of its powers under 
S. 118 ol. (3) of the Regulation condoned the 
delay and then set aside tho sale on tho merits. 
The order, he contended, was entirely within the 
scope of the powers of the Revenue Tribunal 
and the civil Court was precluded from exer- 
cising jurisdiction in the case as the claim of 
the plaintiff arose out of tbe collection of land 
revenue. In fact, he contended that it arose 
directly from the process of sale for the re¬ 
covery of tho arrears of land revenue. In support 
of this contention he relied on 8. 151 (g), Assam 
Land & Revenue Regulation. 

[11] The sale in this case was held on 29th 
November 1943. It was confirmed on 11 th May 
1944. The appeal to the Revenue Tribunal must 
be deemed to have been preferred on 27th August 
1945 on whioh date it was actually received in 
the office of the Revenue Tribunal some 15 
months after the date of confirmation of the 
sale. The order directicg salo is an appealable 
order. It is covered by S. H7 of the Regulation. 
Under cl. (b) an appeal would lie to tho Revenue 
Tribunal if the order directing sale was passed 
by the Deputy Commissioner as in this case. 
The learned counsel for the appellant Lad noth¬ 
ing at all to say against this view. It is also 
clear that the Revenue Tribunal bad tbe power 
to admit the appeal after time if it was satisfied 
that the appellant bad sufficient cause for not 
presenting the appeal within the period allowed 
by law.*Even on this point there is no conllict 
between the learned counsel for the parties. But 
from this point onward, there is no agreement. 
The learned counsel for the appellant urges that 
there was no sufficient cause for admitting the 
appeal after time. The Tribunal in its order 
observed that no satisfactory explanation for the 
delay bad been given. In extending time, in 
spite of this finding, presumably with a view to 
save the defendant, who was wrongly described 
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as a minor, from possible hardship, it exceeded 
its powers and acted in defiance of the pro. 
visions of the law contained in cl. (3) of 8. 148. 
He relies on this contention as the first ground 
of his attack. 

[ 12 ] His second and the main ground of 
attack was that in setting aside the sale under 
8. 151, the Revenue Tribunal clearly exceeded its 
jurisdiction. His contention was that remedies 
for getting orders of sale set aside are all con- 
tained in chap. V of the Regulation and a sale 
under no conceivable circumstances oan be set 
aside by the Tribunal in the exercise of its 
powers under 8.151. The remedies against orders 
of sale contained in chap. V, be urged, are 
exhaustive. An application for setting aside sale 
may be made under 8. 79 on the grounds 
specified in the eeotion. The sale may be 
annulled by the Revenue Tribunal under 8. 81 
on an application made to it on the ground of 
hardship or injustice within one year from the 
date of the sale becoming final. A suit for 
annulment of the sale may be instituted under 
s. 82 but that it was not open to the Revenue 
Tribunal to interfere with any order of eale in 
the exercise of its very wide powers under 
8. 161 under any circumstances. 

[13] In order to decide whether the Reve¬ 
nue Tribunal acted within the limits of its 
jurisdiction, we have first to determine under 
what provision of the law the Tribunal aoted. 
The Tribunal had an appeal before it admit¬ 
tedly, and a time barred appeal at that. Before 
condoning delay it treated the appeal as an 
application under S. 161 without giving any 
reasons for the adoption of this course. The 
delay in preferring the appeal, inordinate though 
it was, was condoned but without reference to 
the provisions contained in 8. 148 (8) and in 
spite of the finding that this delay had not been 
satisfactorily explained. Such a condonation 
could more appropriately be ordered under 
8. 151 which prescribes no limitation for peti¬ 
tions under it. The sale itself was set aside on 
the ground that a minor’s estate had been sold 
when the land revenue for the period in ques¬ 
tion appeared to have been remitted to the 
Mouzadar though the amount had not been 
credited to the Government owing to the ohange 
of Mouzadars, which in the opinion* of the 
Tribunal materially contributed to the sale. 
The learned Munsif, who heard the suit giving 
rise to this appeal, had to submit a report to 
the Tribunal in a different oapaoity before the 
Tribunal direoted that the sale be set aside. 
His report then was that the appeal was time 
barred though interference was possible on the 
ground of hardship and also on the ground of 
irregularity in publishing or oonduoting the sale. 
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The Tribunal evidently ? was not satisfied that 
there was any irregularity in publishing or con- 
ducting the eale but it set it aside 'presumably 
on the ground of hardship. 

[14] We are driven to this conclusion as 
according to the order of the Tribunal the 
land revenue for the two years in question had 
not been credited. The evidence in the oase 
shows that a part of the revenue had not been 
even remitted to the outgoing Mouzadar. There 
was still some balance due from the pattadar 
(defendant l). The report before the Tribunal 
indicated hardship. The order directing sale 
oould not be shown to be illegal and without 
jurisdiction. No irregularity in publishing or 
conducting the sale is mentioned or referred to 
in the order. There was thus no other ground 
for setting aside the sale except that of hardship. 
The word ‘hardship’ has not been used by the 
Tribunal. But as there was no other conceiv- 
able basis on which the Tribunal could set 
aside the sale, we think, the Tribunal was in- 
fiuenced by the consideration that the sale 
occasioned hardship to the pattadar. This to 
our mind is the only reasonable interpretation 
of the order. 

[15] We now proceed to consider whether the 
Tribunal could set aside the sale on the ground 
of hardship. This is the orucial question in the 
oase. The powers of the Tribunal under S. 161 
of the Regulation are apparently very wide. It 
may pass any order it deems fit after calling for 
the proceedings held by any subordinate officer. 
But it will be readily conoeded that it has no 
power to pass arbitrary orders. This seotion, 
correotly interpreted, merely empowers the 
Tribunal to pass any orders it may deem fit 
within the soope of its authority. Its orders 
also must be legal and within the limit of its 
jurisdiction. This limitation on its apparently 
unrestricted powers is necessarily implied. The 
orders, therefore, must be within the framework 
of the Regulation. The Tribunal oannot for 
instance pass an order whioh the Regulation 
forbids. Whether the jurisdiction that the Tri¬ 
bunal is exeroising is original or appellate or 
revisional, it oannot'pass orders in disregard of 
any statutory direction contained in the Regula¬ 
tion whether express or implied. It may therefore 
interfere on appeal or in revision under S. 161 
with orders of sale on all legal grounds. But 
if a sale is sought to be set aside on the ground 
of hardship and injustice, it could be set aside 
only within one year from the date the sale 
became final. The Tribunal even in the exar* 
oise of its revisional jurisdiction cannot enlairge 
its powers in this respeot. 

[ 16 ] It is noteworthy that the Regulation 
does not empower the Tribunal to extend fhe 
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period of one year in order to exercise ita 
jurisdiction on the ground of hardship or in- 
juBtioe. When the Tribunal extends the period 
for an appeal or condones delay in revision, 
it merely oan exercise its powers, appellate or 
revisional, as the oase may be, that it possesses 
but it cannot exceed those powers merely 
because the appeal or the petition for revision 
are treated as within time. Even after the con- 
donation of delay, if the sale could not be set 
aside on any ground exoept hardship or injus¬ 
tice, the Tribunal had no power to set it aside 
after one year from the date that it became 
final. I understand that this was what my Lord 
the Chief Justioe wanted to convey when he 
held in Mt. Monondari Nepalini v. Saru- 
ram Siring in Revenue Appeal no. 54 of 1948 
that where the subjeot-matter of the case before 
the Court involved a setting aside of the sale, 
it would be governed by s. 81 which presiribes 
a period of limitation within which powers 
given to the Tribunal could be exercised. In 
this view of the matter, it must be held that the 
Tribunal exoeeded its jurisdiction in setting 
aside the sale more than one year after the 
date on which it became final. In doing so, the 
Tribunal also contravened an express direction 
contained in the statute and this transgression 
on its part makes the order easily assailable in 

the civil Court on the ground of obvious illeg¬ 
ality. 

[17] Seotion 154 of the Land and Revenue 
Regulation will not help defendant-respondent 
if the Tribunal in setting aside the sale exceeded 
its jurisdiction. This proposition has not been 
disputed. In faot, the matter is concluded by 
the deoision of their Lordships of the Privy 
Council in Secy, of State v. Mask & Co., A. I. B. 
(27) 1940 P. C. 105: (I. L. B. (1940) Kar. P. 0. 194), 
wherein their Lordships have gone further and 
have laid it down that 

“exclusion of jurisdiction of the Civil Court ia not to 
■be readily inferred but auoh exclusion muat either be 
explicitly expressed or dearly Implied. Even if jurisdic¬ 
tion ia so excluded, the Civil Courts have jurisdiction 
to examine into oases where the provisions of the Act 
Jave not been oomplied with, or the statutory Tribunal 

, B not acted In conformity with the fundamental 
prinolplei of judicial procedure." 

[18] This pronouncement of their Lordships 
•was followed by a Division Bench of the Allaha- 
bad High Court reported in Allah Taala v. 
Dist Board of PiUbhit, a. i. r. (32) 1945 all. 

378 : ( 1 . L. B. (1945) ALL. 661). 

[19] It is obvious that in directing that the 

aa e be set aside the Tribunal exceeded its juris- 

lotion or at least disregarded a mandatory 

jreotion contained in the statute, unconsciously 

nough it may be, thus making it possible for 
we civil Court to oome to the aid of the ag- 
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grieved party. The jurisdiction of the civil 
Court to declare the order null and void in this 
oase is, therefore, undoubted. 

[ 20 ] The plaintiff, however, has another diffi¬ 
culty in his way. The trial Court granted him 
a decree for the declaratory relief claimed by 
him. He did not appeal from the decree of tho 
trial Court, nor did he put iu any cross objoc- 
tions. The defendant alone appealed and obtain- 
ed a reversal of the decree of the trial Court. 
Plaintiff has come to this Court and has prayed 
for the reversal of the appellate decision and 
also for the modification of the order of the 
trial Court. He now wants a decree for posses¬ 
sion also. 

[21] It is clear that not having appealed 
from the decision of the trial Court, he allowed 
it to become final against him. He cannot 
directly appeal against the decision of the 
trial Court to this Court. He is entitled to ask 
for a reversal of the appellate decree and the 
restoration of the decree of the trial Court. But 
the decree that the trial Court granted was a 
decree for a declaration only. The plaintiff is 
out of possession. His own statement in the 
trial Court was that he got only symbolical 
possession as a result of the sale in his favour 
and that after the Tribunal ordered the sale to 
be set aside, defendant took possession of the 
land. His counsel now has urged that the 
plaint inoluded a prayer for confirmation of 
possession or in the alternative for khas posses¬ 
sion. He refers to the final para of the plaint 
which embodies this double relief. He contends 
that the trial Court was wrong in suggest¬ 
ing that tho relief for possession was not 
claimed or that it was not necessary. He 
also urges that the appellato Court was in 
error in holding that the relief for possession had 
not been claimed. The finding arrived at the 
appeal stage is one of faot. The learned Judge 
found that the relief though originally included 
in the plaint was expunged. This statement of 
fact is admittedly correct so far as the title of 
the plaint goes where the relief claimed was des¬ 
cribed. In the last para of the plaint, where also 
the relief claimed was described, the prayor for 
possession was allowed to remain. Tho title of 
the plaint and the final para were thus in con¬ 
flict. The court-fee appeared to have been paid 
only on the declaratory relief. Tho trial Court's 
interpretation of the plaint was that relief for 
possession was not meant to be claimed. He 
referred to the fixed court-fee of Rs. 10 paid by 
the plaintiff in support of this view. This view 
was aocepted without demur by the plaintiff. He 
did not appeal against the virtual dismissal of 
the suit so far as possessory relief was concern¬ 
ed. He did not file any cross-objection against 
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the decision. In the3e oircumstances it seems 
that the view taken by the lower appellate Court 
was correct. But assuming as is now urged by 
the learned couneel for the plaintiff that the 
relief for possession was not meant to be exclu¬ 
ded though payment of a fixed court fee of 
Rs. 10 is an indication to the contrary, the decree 
(of the Cpurt of first instance) as pointed out 
above cannot be modified in plaintiffs favour as 
he did not appeal from the decision of the trial 
Court. A modification of the trial Court’s decree 
at the stage would involve permitting an appeal 
direct to this Court from the deoision of the 
Court of the first instance. This is not possible 
in law and this view i3 fully supported by clear 
pronouncements from their Lordships of tho 
Privy Council contained in Nobin Chandra v. 
Chandra Madhab, 44 cal. l : (A. I. R. (8) 191G 
P. c. 148) and Mahomed Khaleef Shirazi & Sons 
v. Les Tanneries, a. i.r. (13) 1926 p. 0. 34: (49 
Mad. 435). In the latter case, Mahomed Khaleef 
Shirazi & Sons v. Les Tanneries, A. I. R (13) 
1926 p. c. 34: (49 Mad. 435), it was held that an 
appeal direct to His Majesty in Council from the 
decree of the trial Judge is not allowable under 
the Civii Procedure Code or under the Letters 
Patent of the High Court, and that o. 41, R. 33 
ia not intended to apply to such cases. 

[ 22 ] The learned counsel for the appellant has 
relied on Ponnari Rao v. Lakshmi Narasamma, 
A. I. R. (56) 1938 Mad. 322: (177 I. O. 693), 
Tricomdas Cooverji v. Gopinath Jiu Thakur, 
A. I. R. (3) 1916 P. c. 182: (44 oal. 769) and 
Pswarayya v. Swarnam Iswarayya, A. I. R. 
(18) 1931 P. o. 234: (54 Mad. 774), for show¬ 
ing that it is open to this Court under 0. 41, 
R. 33 to pass any order whioh in the view of the 
Court may be necessary for doing complete 
juatioe between the parties. It is not neoessary 
to consider these cases in detail as the question 
now before the Court did not arise in any of 
these three oases. They have really no bearing 
on the point. Besides the pronouncements of 
their Lordships of the Privy Counoil referred to 
above leave no room for doubt in the matter and 
I am quite clear that it is not open to this 
Court now even in the exeroise of its powers 
under o. 41, R. 33 to grant plaintiff any other 
relief than the restoration of the trial Court’s, 
deoree. 

[23] The question then arises whether ihe 
declaratory relief allowed by the trial Court 
offends against the provisions contained in S. 42, 
Speoifio Belief Aot. The learned oounsel for the 
appellant contends that s. 42, Speoifio Relief Aot 
does not stand in the way of the plaintiff getting 
the relief allowed to him by the trial Court. 
This contention of his is based on the view of a 
Division Benoh of the Calcutta High Court 


expressed in Mahomed Manjural Plaque v- 
Bissesar Banerjee, 47 C. w. N. 408: (A. I. B. (30> 
1943 cal. 361). Relying on this, the learned coon- 
sel argues that in this case the decree has the 
effect of giving present relief in addition to the 
declaration that the order of the Revenue Tribu¬ 
nal setting aside the sale was null and void and 
was therefore governed not'by S. 42, Speoifio 
Relief Aot but by the provisions of the Civil 
Procedure Code. 

[ 24 ] In order fully to appreciate the view 
expressed in Mahomed Manzural Plaque v. 
Bisseswar Banerjee, 47 o. w. N. 403: (A. i. B. (30)- 
1943 cal. 361), it is neoessary to refer to the facts 
of this case. 

[25] The suit was for a declaration that a 
certain order made by the Board of Revenue, 
Bengal, was ultra vires and void. A certain 
share of a revenue paying estate was sold for 
the recovery of arrears of land revenue. The 
plaintiff was the purchaser at the revenue sale 
held under 8. 13, Bengal Land Revenue Sales 
Act, 1859 (Aot XI [111 of 1869). The sale was 
confirmed and a certificate of sale was issued to 
the purchaser under 8. 28 of the Act. On 7th 
April 1937, tho Collector ordered delivery of 
possession to him under B. 29. Before the last 
order could be carried out and plaintiff placed 
in possession, the defendants preferred an 
appeal to the Commissioner praying that the 
sale ba set aside. The appeal was dismissed aa 
barred by time. On 26 th May 1937, they presen. 
ted a petition to the Board of Revenue against 
the Commissioner’s order. The Board after consi¬ 
dering the report from the Commissioner set 
aside the sale. It appeared from the order of the 
Board that it was influenced by considerations of 
hardship. It was against this order of the Board 
that the suit was mainly direoted. The relief 
asked for in the plaint was as follows: 

"That the Board’s order be declared ultra vires, 
void and anenforoeable and set aside; 

That the plaintiff be deolared entitled to get posses* 
eion of the property in salt under 8. 29 of the Bengal 
Land Revenue Sales Aot; 

That suab other or modified reliefs as the plaintiff 
may be entitled to, be granted to him, besides oosts and 
interest." 

[ 26 ] The suit was decreed in the trial Court. 
On appeal, it was contended that the suit was 
not maintainable without a prayer for recovery 
of possession as consequential relief and without 
the addition of the Collector as a party. 

[27] On behalf of the appellants relianoe was 
placed on Moothoo Vijia v. Dorasinga Tevar , 
2 I. A. 169: (16 Beng. L. R. 83 P. 0.) and Sheo • 
parsan Singh v. Ram Nandan Prasad , 4& 
I. A. 91: (A. i. B. (3) 1916 P. 0. 78), while the 
respondents’ counsel contended on the strength 
of Robert Fischer v. Secy, of State, 26 I. A. 161 
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(81 M&a. 870 P. 0.) that S. 48, Speoifio Relief 
Aot waa not exhaustive of the cases in which 
a declaratory relief without more may be gran¬ 
ted. In Mootlioo Vijia v. Dorasinga Tevar, 
8 I. A. 169: (16 Beng. L. R. 83 P. 0.), their Lord- 
ahips laid down that the Courts in India had no 
power to make a merely declaratory decree 
otherwise than under 8. 16 , Civil P. 0. of 1859 
whioh was as follows: 

"No Bait shall be open to objection on the ground 
that a merely declaratory Jdecree or order is sought 
thereby, and it shall be lawful for oivll Courts to make 
binding declarations of right without granting conse¬ 
quential relief 

[28] In delivering the judgment of their 
Lordships Sir JameB Colville said: 

“They (their Lordship?) at first conceived that the 
power of the Courts in India to make a merely 
declaratory decree was admitted to rest upon S. 15 
Civil P. 0., the effect of which has been so much 
discussed. Mr. Doyne, however, raieed some question as 
to that and suggested that the power was possessed by 
the Courts in the mofuesil before the Code of Civil Proce¬ 
dure was passed, and had not been taken away thereby. 
No authority whioh establishes the firetof these proposi- 
tiona was oited; and their Lordships oonceive that if 
the Legislature had intended to continue to those 
Courts the general power of making declarations (if 
they ever possessed such a power), it would not have 
mtroduoed this olause into the Oode of Civil Procedure, 
whioh, if a limited construction is to be put upon it, 
olearly implies that any decree made in excess of the 
power thereby conferred would be objeotionable.” 

[29] Their Lordships were of the opinion that 
the application of B. 16, Civil P. 0. must be 
be governed by the. same principles as those 
upon whioh the Court of Chancery proceeded in 
reference to the Chancery Procedure Act, 8. 60 . 
The Oode of 1869 was repealed by the Code of 
1877 and the provision as to declaratory decrees 
was taken out of the Civil Procedure Code and 
appeared in a modified form in the Specifio Relief 
Act as 8. 42. 

[ 80 ] In Robert Fischer v. Secy, of State , 26 
I. A. 16: (22 Mad. 870 P. 0.), 8. 42, Speoifio 
Relief Aot oame up for consideration before 
their Lordships of the Privy Council. In that 
oase, the Collector, with the subsequent sanction 
of the Board of Revenue, ordered on notice to 
the proprietor and lessees of a zamindary, that 
separate registration and sub-asaeBsment of the 
appellant’s village situate therein be made under 
Regulation XXV [ 26 ] of 1802, s. 8, and Aot I [l] 
of 1876.' Thereafter the Government, on the 
application of one of the lessees, without notice 
either to the appellant or the Collector, ordered 
the latter to oancel the registration. A suit was 
instituted by the appellant by which he prayed 
for a declaration that the order of the Govern¬ 
ment waa ultra vires and illegal. 

[ 81 ] Aot I [l] of 1876 (8. 8) empowered the 
Oolleotor to hold an inquiry and either in the 
absence of or on disallowing objections of parties 
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interested, to register the alienated portion in the 
name of the alienee and to apportion the assess, 
ment of such alienated portion. Any person 
aggrieved by either the grant or refusal of sepa¬ 
rate registration could sue in a civil Court. It 
was contended boforo their Lordships of the 
Privy Counoil that the suit fur a declaratory 
decree alono was not ontertainahlo in viow of 
the provisions contained in S. -12, Specific Relief 
Act. Lord Macnaghten, who delivered the judg¬ 
ment of their Lordships of the Privy Council 
observed as follows: 

"Now in the first place it fs at least open to doubt 
whether the present euit is within tho purview of 
S. 42, Specific Relief Act. There can bo no doubt as to 
the origin and purpose of that section. It was intended 
to introduce the provisions of S. 50, Chancery Proce- 

S2 A * °* W “ ™ interpreted by judicial decision. 
Before the Act of 1852 it was not the practice of the 
Court in ordinary euits to make a declaration of right 
except as introductory to relief which it proceeded to 
administer. But the present suit iB one to which no 
objection could have been taken beforo tho Act of 1852 
It is in substance a suit to have tho true construction 
of a statute declared and to have an act dono in con¬ 
travention of tho statute rightly understood pronounced 
void and of no effect. That is not the sort of declara¬ 
tory decree whioh the framers of the Aot had in thoir 
mind. But oven assuming that the Specifio Belief Act 
applies to such a suit as this, wbat is the result? What 
further relief can be required? Tho so-called cancella¬ 
tion is pronounced void, the order of tho Government 
falls to the ground, and the decision of tho Collector 
stands good and operative as from the date on which 
It was made. The vitality of the decision is not im¬ 
paired or affected merely by destruction or mutilation 
of the entry in the Collector’s book.'* 

[32] It is clear that their Lordehips decided the 
case on the assumption that the Speoific Relief 
Act applied. They found that no further relief 
could have been asked for in the case. It is also 
noteworthy that the suit was instituted under 
the express provisions of the Madras Act I [l] 
of 1876. The jurisdiction reserved for the civil 
Court by that Act was in its nature appellate. 
Any person aggrieved by either the grant or 
refusal of separate registration could sue in the 
oivil Court. The order of the Collector granting 
separate registration was cancelled by the Gov¬ 
ernment of Madras. A declaration that the 
order of the Government was ultra vires would 
have been sufficient to restore the order of the 
Collector. In these circumstances the suit was 
held to be not open to any objeotion. The ex¬ 
pression of doubt whether a suit of that nature 
was within the purview of s. 42, Specifio Relief 
Aot, however, remains. There is also the ob¬ 
servation that a suit which was in substance to 
have the true construction of .a statute dec¬ 
lared, and to have an aot done in contravention 
of the statute rightly understood pronounced 
void and of no effeot was not of the type whioh 
the farmers of the Speoifio Relief Act bad in 
mind. This diotnm has been interpreted as im- 
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plying that 8- 42, Specific^ Belief Act is not 
exhaustive of the cases in which relief for mere 
declaration may be seked for. 

[33] In Sheoparsan Singh v. Ram Nandan 
Prasad, 43 I. A. 91 : (A. I. R. (3) 1916 P. 0. 78), 
their Lordships of the Privy Council laid down 
as follows : 

"The Court’s power to make a declaration without 
more is derived from S. 42, Specific Relief Act, and 
regard must, therefore, be had to its precise terms." 

[34] This interpretation of S. 42 was not 
easily reconcilable with the observations made 
in Robert Fischer v. Secy, of State, 26 I. a. 16: 
(22 Mad. 270 P. C.) The learned Judges of the 
Calcutta High Court found themselves con¬ 
fronted with an apparent conflict between the 
two pronouncements from their Lordships of 
the Privy Council. They interpreted the remarks 
in Fischer's case, 26 I. A. 16: (22 Mad. 270 P. c.) 
as conveying that S. 42 was not intended to 
apply to cases where the declaration asked for 
included present relief. 

[36] Now, let us see what the present relief 
in Fischer's case (26 I. A. 16: 22 Mad 270 p. c.) 
was. The suit was for a mere declaration that 
the order of the Madras Government was ultra 
vires and illegal. It was under a particular 
provision of Act I [l] of 1876. That provision 
virtually allowed an appeal to the civil Court 
if any party felt aggrieved by the deoision of 
the revenue authorities in the matter of registra. 
tion. The declaration that the order of the 
Government was ultra vires could restore the 
order of the Collector. The restoration of the 
Collector’s order was to lead to the undoing of 
any act, e. g., entry or remarks indicating 
the cancellation of registration—by the Collector 
in pursuance of the illegal order of the Madras 
Government. The result would follow automati¬ 
cally. It was not necessary for the plaintiff to 
ask for any further relief in that case. The 
effect of the declaration in that oase was exaotly 
the same as in the case of an appellate deoree 
of a civil Court whioh sets aside or modifies the 
decree of the Court below. If before reversal or 
modification the lower Court has allowed its 
decree to be exeouted, it will have to put the 
parties in the same position whioh they ocoupied 
before the original order was given 6ffeot to in 
execution. The declaration granted by the civil 
Court in Fischer’s case, (26 I. A. 16: 22 Mad. 
270 P. 0.) gave it the effeot of an appellate order. 
It automatically granted all necessary relief. 
The plaintiff was put in the position whioh he 
had occupied before the cancellation of the 
Collector's order by the Government. This, 
according to the learned Judges of the Calcutta 
High Court, would be the present relief which 
the declaration in that case included. 
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[36] The situation was similar in the Caloutta 
case. The Collector had ordered delivery of pos¬ 
session. But before this order could have been 
given effect to, the sale was set aside by the 
Board of Revenue. A declaration that the order 
of the Board of Revenue was null and void 
was enough for plaintiff’s purpose. The Collector 
could then have given possession in pursuance 
of his own order which would have been revived 
by the declaration sought for. The declaration 
impliedly gave all the relief that the plaintiff 
required. It was not necessary for him to ask 
for possession as he could get it in execution of 
the Collector’s order. The declaration in that 
case also afforded the necessary present relief. 

[37] The observations in Fischer s case (26 
i. a. 16 : 22 Mad. 270 P. c.) that the framers of 
the Act did not intend that 8. 42 should apply 
to cases in whioh in substance the suit was to 
have the true construction of a statute declared, 
and to have an act done in oontravention of the 
statute rightly understood pronounced void and 
of no effect were, however, not made the basis 
of the decision in the case. It was assumed that 
the case was governed by 8. 42 and it was then 
held that as no further relief was necessary the 
claim was not hit by the proviso to 8. 42, Speci¬ 
fic Relief Act. Similarly, in the Caloutta oase 
the interpretation that was placed on the obser¬ 
vations of Lord Macnaghten with a view to 
reconciling them with what was clearly held by 
their Lordships of the Pritfy Council in Sheo¬ 
parsan Singh v. Ram Nandan Pd., 43 I. A. 91: 
(a. I. R. (3) 1916 p. 0. 78) was not the basis of 
the deoision. The case was deoided on the 
assumption that 3. 42 applied to it but it was 
not neoessary for the plaintiff to ask for posses¬ 
sion as after the declaration that the order set. 
ting aside the sale was ultra vires he could take 
possession in execution of the Collector’s order 
who had not completed the proceedings by deli- 
very of possession. I am in respectful agreement 
with the learned Judges of the High Court in 
the interpretation they have put on the observa¬ 
tions of Lord Maonaghten contained in Fis¬ 
cher’s case (26 I. a. 16 : 22 Mad. 270 P. 0.). It 
would seem that 8. 42 can have no application 
to suits which are provided for expressly by the 
statute whioh give3 a sort of an appellate juris, 
diotion to the civil Court in cases which are 
decided either summarily as under o. 21, R. 63, 
Civil P. C., or by executive or revenue authori¬ 
ties as in Fischer’s case, (26 I. A. 16 : 22 Mad. 
270 p. 0 .). Suoh oases would be outside the pur¬ 
view of s. 42. But the Caloutta case did not 
belong to this class. It, however, was not within 
the misohief of 3. 42 as the declaration asked 
for served exaotly the same purpose as it did in 
the case of Fisoher. 
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[88] Both those oases are distinguishable from 
the present oase. The suit in this case is not 
covered by any provision of Assam Land & 
Revenue Regulation. The oivil Court in enter, 
taining this suit is not exercising any jurisdic¬ 
tion which is expressly vested in it by the 
statute. This is one feature which distinguishes 
it from the oase of Pisoher. The other distingui¬ 
shing feature is that a mere dealaration is not 
all that the plaintiff could claim. He got pos- 
session from the Collector. It was symbolical 
possession aooording to him and according to 
his own statement possession was taken over 
by defendants after the order of the Board 
by which the sale was set aside. The situa¬ 
tion oreated was that not only was the sale 
set aside but plaintiff was deprived of the 
possession as well. A declaration that the 
order setting aside the sale was ultra vires 
would not help the plaintiff in getting possession 
from the Collector. He has already given him 
possession and did not take it back after the 
order of the Board. The defendants dispossessed 
the plaintiff. If the order of the Board is deolar- 
ed null and void and the sale is held to be valid, 
plaintiff would be entitled to possession of the 
land. This relief he can now obtain only by a 
suit. This further relief he oannot seek from the 
revenue authorities in the circumstances of this 
oase. The suit is not oovered, therefore, by the 
observations of Lord Maonaghten in Fischer's 
case, (26 I. A. 16 : 22 Mad. 270 P. c.), as inter¬ 
preted by the learned Judges of the Calcutta 
High Court. The declaration asked for in this 
case does not inolude any present relief. It 
will be a mere declaration which may entitle 
the plaintiff to sue for possession later. The cir¬ 
cumstance that the plaintiff will be put to the 
necessity of instituting a separate suit for pos 
session even if the declaration sought for is grant¬ 
ed to him was not preeent in either of the two 
oases relied on. In both the caseB it was found 
as a faot that no further relief was necessary to 
be olaimed on the facts wbioh were different 
from the facts of the present oase. 

[89] It oannot be ignored that 8. 42, Specific 
Relief Aot was applied to both the cases and 
thus the position that the proviso to s, 42 was 
imperative was recognised. The requirements of 
the proviso are mandatory and this caFe does 
not fulfil these requirements. It cannot be re- 
garded as including any present relief in the 
sense in which the expression was understood in 
the Caloutta oase. 

[40] The learned counsel for the appellant 
has argued that the relief claimed in the case is 
that the order of the Board of Revenue is ultra 
vires and that it be set aside. He points out 
that setting aside of the order is the further or 


preeent relief and that it is not necessary for the 
plaintiff to claim all available reliefs. This con 
tention mu3t be repelled. If the order of the* 
Board is without jurisdiction, as we have found, 
it requires no setting aside. This part of the | 
relief is a mere surplusage and cannot serve as 
a substitute for the substantial or real further 
relief without which plaintiff’s grievance cannot 
be completely redressed and for which a sepa¬ 
rate suit which the proviso to 8 . 42 , Specific 
Relief Aot aims at preventing will be absolutely 
necessary. In the Calcutta oase also, the plaintiff 
had prayed that the order of the Board of Rove, 
nue be set aside. But the analogy is merely 
illusory. As pointed out above, the plaintiff in 
that case could get possession from the Collector 
without instituting a suit, wbioh is not the case 
here. 

[41] My conclusion, therefore, is that the 
learned Subordinate Judge was right in dismis¬ 
sing the suit as being one for mere declaration 
when further relief which was available and 
which should have been claimed to meet the re- 
quirements of the proviso to S. 42, Specific Relief 
Aot was not claimed. This view finds support 
from J it Singh v. Ghetlu, A. I. R. (26) 1939 ALL. 
446: (182 I. o. 911), in which it was held tha^ : 

"No oivil suit lie3 for a mere declaration that a de¬ 
cree of a Revonue Court was invalid for want of 
jurisdiction.” 

[42] In the result I hold that this appeal 
must be dismissed. I shall leave the parties to 
bear their own oosts. 

[43] Thadani C. J. —I have had the advantage 
of reading the judgment of my learned brother. 
While I agree that the Revenue Tribunal in this 
case exceeded its jurisdiction in directing the 
sale to be set aside, and that the civil Court has 
jurisdiction to declare the order of the Tribunal 
a nullity, I am unable to agree that there is 
any impediment to the passing of a decree fer 
the plaintiff appellant for a declaration as pray¬ 
ed for by him without more, having regard to 
the facts of this case. 

[44] It is true that Mr. Barooab invited ua to 
decree the relief as to possession, as prayed for 
by the plaintiff in the trial Court, which the 
trial Court, either deliberately or through over- 
sight, did not grant. But at the same time, Mr. 
Barooah stated that he would ba content with a 
mere declaration that the order passed by the 
Revenue Tribunal is a nullity. If the plaintiff is 
entitled to a declaration that the order passed by 
the Revenue Tribunal is a nullity, the fact that 
he did not appeal against the judgment and decree 
of the trial Court which had either declined to 
deoree the plaintiff’s prayer as to possession or 
had omitted to do so, is wholly immaterial 
when it is remembered that the suit brought by 
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|tbe plaintiff wag, in fact and in essence, a suit 
;to set aside the order of the Revenue Tribunal 
as being contrary to the provisions of the Assam 
Land and Revenue Regulation, and, as suoh, it 
was not hit by the proviso to s. 42, Specific 
'Relief Act. 

[45] The mere use of the word ' declaration ’ 
whether in the title of the plaint or in the prayer 
clause, does not necessarily make a suit a suit for 
declaration so as to attract the proviso to S. 42, 
Specific Relief Act. For instance, where a suit 
i3 in substance a suit for cancellation of a deed 
of sale relating to immovable property, the fact 
that the plaintiff prays for a declaration that 
the deed do stand cancelled, cm scarcely be 
regarded as being hit by the proviso to 8. 42, 
Specific Relief Act. The moment a sale deed is 
cancelled or set aside by a decree of the Court, 
the rights present in the parties before the 
execution of the sale-deed are automatically 
restored, even though in a given case it might 
be that the plaintiff would find it difficult to 
obtain possession, except through the interven¬ 
tion of a Court. 

[46] I am unable to subscribe to tbo view 
expressed by my learned brother that where an 
ordoi> passed by a duly constituted authority is 
without jurisdiction, it does not require to be set 
aside, and that the principal relief, therefore, in 
a case where an order doe3 not require to b9 
set aside, is not one setting aside the order. In 
my opinion, tbo facts of the case before us are 
on all fours with the facts present before the 
learned Judgos of the Calcutta High Court in 
the case reported in Mohd. Manjural Hague v. 
Bisseswar Banerjee, 47 C. w. N. 408 : (a. I. R. 
(30) 1943 Cal. 361) in which they had occasion 
to consider the decisions of their Lordships of 
the Privy Council reported in Moothoo Vijia 
v. Dorasinga Thevar, 2 I. A. 169: (15 Beng. I#. R. 
83 P. c.); Robert Fischer v. Secy, of State, 26 
i. A. 16: (22 Mad. 270 P. o.) and Sheoparsan 
Singh v. Ram Nandan Prasad, 43 I. A. 91 : 
(A. I. r. ( 3 ) 1916 P. O. 78). Rau J. delivering the 
judgment of the Division Bench observed at 
p. 112 of the report: 

11 It would, therefore, 6eem that the expressions 
‘ merely declaratory decree ’ and ‘ declaration without 
more’ uaed in the Privy Counoil judgments in Katha- 
via Natchair’s case, 2 I. A. 169: (15 Beng. L. R. 83 
P. C.)-and Sheoparsan Singh's case, 43 I. A. 91: 
(A. I. R. (3) 1916 P. C. 78) refer to a declaration which 
morcly serves to define rights, present or future, with¬ 
out giving present relief. The power of the Courts in 
India to make merely declaratory decrees in this sense 
is, under the above decisions, governed entirely by 
S. 42, Speoifio Relief Act. But where a decree has the 
effect of giving present relief a3 well, the power to make 
it will be governed by the general provisions of the Code 
of Civil Procedure, e.g., S. 9 or 0. 7, R. 7 of ihe Code, 
and not by S. 42, Specifio Relief Act. Such a view 
would be consistent not only with their Lordshios’ 
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observations in the above two oases, but also in 
Fischer's case, 26 I. A. 16 : (22 Mad. 270 P. C.). On 
this view, the preseat suit would not be governed by 
S. 42, Speoific Relief Aot.” 

[47l My learned brother’s judgment is silent 
upon thi3 passage from the judgment of the 
Calcutta High Court. If this passage from the 
judgment of the Calcutta High Court in Mohd. 
Manjural Hague v. Bisseswar Banerjee, 47 
0. W. N. 403 : (A. I. R. (30) 1943 Cal. 361) is to 
be given effect to—and it must be given effeot 
to,—it seems to me that the presence of a fact 
namely that in the case the Collector had not 
yet delivered possession, to the party concerned 
is wholly immaterial The learned Judges of 
the Calcutta High Court mentioned this parti, 
cular fact only for the purpose of showing that 
the proviso to S. 42, Specifio Relief Act, did not 
hit the plaintiff’s case, even if it were assumed 
that S. 42, Speoifio Relisf Aot, applied. In my 
opinion, their decision means that S. 42, Speoifio 
Relief Act, does not apply to a case where a 
plaintiff seeks to have an order set aside the 
existence of whioh is an impediment to the 
restoration of his rights, rights of whioh he has 
been deprived as a result of the impugned order. 
This is what the learned Judges of the Calcutta 

High Court say at p. 413 of the report: 

“ But even assuming that the Specifio Relief Aot 
applies to suoh a suit as this, let us see what is the 
plaintiff's claim and who are the parties concerned. 
The plaintiff is undoubtedly a person who claims to be 
entitled to certain rights as to property, namely, the 
right to own and possess separate account No. 2 of 
Touzi No. 655 by virtue of his purchase on 14th Janu¬ 
ary 1937 (as in this case). The defendants, who are 
the recorded owners and are in possession of that 
share of the estate, deny and are interested to deny 
his title. The Collector, on the other hand, has not 
denied, nor is he interested to deny, the plaintiffs’ 
title, although he could do nothing to assist the plain¬ 
tiff after the Board has set aside the sale, (as in this 
oaae). In terms of S. 42, therefore, the plaintiff may 
institute a suit against tho defendants, but not against 
the Colleotor, and the Conrt may in its discretion 
make therein a declaration that he is so entitled, and 
the plaintiff need not in suoh a suit ask for any fur¬ 
thers relief. We now oome to the proviso: ‘Provided 
that no Court shall make any suoh declaration where 
the plaintiff being able to seek further relief than a 
mere declaration of title, omits to do so’. In consi¬ 
dering this proviso with reference to this case, we 
have to bear in mind that long before the Board's 
order of September 1937, the Colleotor had already 
passed an order for delivery of possession to the plain¬ 
tiff. Once the Board’s order is pronouaced ultra vires 
and the plaintiff's unimpaired title deolared, the 
Collector's order of 7th April 1937, would revive, and 
it would be his statutory duty to proceed to give effeot 
to it under S. 14 and S. 29, Bengal Land Revenue 
Sales Act, 1859. The plaintiff was not able to seek 
further relief in his plaint for the simple reason that 
he needed no more. The annulling of the Board’s 
order would give him all that he wanted. The oiroums- 
tances are verv similar to those in Fischer's case 
(26 I. A. 16: (22 Mad. 270 P. 0.) where the Privy 
Council mado a declaratory deoree, holding that no 
further relief was required. The proviso to S. 42, 
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Speoifio Relief Aot 13 no more a bar to a declaration of 
the plaintifl’e title in the present suit than it was in 
that suit.” 

[48] I am unable to agree that the oase be. 
fore us oan be distinguished from the oase 
present before the learned Judges of the Cal- 
cufcfca High Court, merely because in the case 
before us the Deputy Commissioner had not 
delivered possession to the purobaser. Even in 
the Calcutta oase the recorded owners were in 
faot in possession as here and yet the learned 
Judges did not think that the existence of that 
faot was an impediment to the passing of a 
deoree declaring the order of the Revenue Board 
a nullity. Indeed the learned Judges of the Cal- 
outta High Court, in considering the question 
from the dual aspeot namely—(l) whether 8. 42, 
Specific Relief Act applied to the facts before 
them, and ( 2 ) whether assuming that S. 42, 
Speoifio Relief Aot, applied—the proviso to 
8. 42, operated as a bar to the plaintiff getting 
a decree for a mere declaration closely followed 
the observations of Lord Macnaghten in Fis¬ 
cher’s case (26 I. A. 16: 22 Mad. 270 P. 0.) which 
are in these terms: 

“Now, in the first place, it is at least open to doubt 
whether the present suit is within the purview of 
8. 42, Speoifio Relief Act. There can be no doubt as 

to the orign and purpose of that section.It 

is, in substance, a suit to have the true construction of 
a statute deolared, and to have an act done in 
contravention of the statute rightly understood 
pronounced void and of no eflect. That is not the sort 
of declaratory decree which the framers of the Act 
had in their mind.” 

I do not think these observations of Lord 
Macnaghten oan be regarded as obiter dicta. 
The learned Judges of the Caloutta High Court 
apparently did not regard them in that light. 
The learned Judges of the Calcutta High Court 
have definitely stated that the suit before them 
was not one under the provisions of S. 42, Spe¬ 
cific Relief Aot. Just as Lord Macnaghten 
then proceeded to deal with the case before 
the Board on the assumption that the Specific 
Relief Aot applied, the learned Judges of the 
Calcutta High Court proceeded to do likewise. 
Lord Macnaghtan had observed: 

“But even assuming that the Speoifio Relief Act 
applies to such a suit as this, what Is tho result? 
What further relief oan bo required? Tho so oalled 
cancellation is pronounced void, the order of the 
Government falls to the ground,‘and the decision of 
the Collector stands good and operative as from the 
date on whioh it was made. The vitality of the deci¬ 
sion ib not impaired or affected merely by destruction 
or mutilation of the entry in the Collector’s book.” 

Applying these observations to the faots before 
ua, as eoon as the oanoellation of the order of 
the Revenae Tribunal is pronounced void, it 
falls' to the ground and the sale of the Deputy 
Commissioner made in pursuance of the Assam 
Land and Revenae Regulation stands good and 


becomes automatically final under 8. 80 , Assam 
Land and Revenue Regulation, and under s. 85 
of the same Regulation, the Deputy Commis¬ 
sioner shall put the plaintiff into possession of 
the property. The faot that th3 Deputy Com¬ 
missioner in the present case delivered posses¬ 
sion to the respondents after tho Revenue 
Tribunal had set aside the sale, 13 , in my opinion, 
wholly immaterial for the purpose of deciding 
whether the proviso to S. 42, Specific Relief Act 
applies. The act of that Deputy Commissioner 
in this case after he was made aware of the 
order of tho Revenuo Tribunal setting aside the 
sale, was an act done in pursuance of s. 85, 
Assam Land and Revenue Regulation. The 
Deputy Commissioner will aot in procifely the 
same way the moment he ooraes to know that 
the order ot the Revenue Tribunal has beon set 
aside by this Court. He will then forthwith act 
under 8. 85 of the Regulation, the sale having be¬ 
come final under S. 80 of the Regulation and put 
the plaintiff into possession. I oan see no reason, 
therefore, for thinking that the decision of tho 
learned Judges of the Calcutta High Court would 
have been different if, in that case, the Collector 
had, in fact, put the other party into possession. 
In any case even in th3 Calcutta case somehow 
or the other the other party was in possession. 

[49] In my opinion, the circumstances before 
us are similar to those in Fischer’s case (26 I. A. 
16 : 22 Mad. 270 P. C.) and identical with those 
in the case reported in Mohd. Manjural Haque 
v. Bisseswar Banerjee, 47 c. w. n.408: (a. i. r. 
(30) 1943 Cal. 361). To borrow the language of 
the learned Judges of the Caloutta High Court, 
“tho proviso to 8. 42, Specific Relief Aot, i3 no more u, 
bar to a declaration of the plaintiff's title in the pre¬ 
sent suit than it was la Fischer’s caie (26 I. A. 16: 22 
Mad. 270 P. C.) ( ” 

or in the case reported in Mohd. Manjural 
Haque v. Bisseswar Banerjee, 47 C. w. N. 403 : 
(A. I. It. (30) 1913 Cal. 361). In my opinion, the 
declaration of the plaintiff’s title in this case 
follows automatically upon setting aside the 
order of the Revenue Tribunal, which in my 
view is the principal relief. 

tcol In the view I have taken of the decision 
of the Calcutta High Court reported in Mohd. 
Manjural Haque v. Bisseswar Banerjee, 47 
C. W. N. 403: (A. I. R. (30) 1913 Cal 361), it 
follows that the decision of the Allahabad High 
Court reported in J it Singh v. Ghetlu, A. i. R. 
(26) 1939 ALL 41G : (182 I. C. 911) has no appli¬ 
cation to the facts of this case. 

[61] I will accordingly set aside the judgment 
and deoree of the lower appellate Court and 
restore that of the trial Court setting aside the 
order of the Revenue Tribunal with no order as 
to cost8and leave it to the Deputy Commissioner 
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to put the plaintiff into possession of the pro¬ 
perty under 8. 85, Assam Land and Revenue 
Regulation. 

ORDER 

[ 62 ] Thadani C. J. —A difference of opinion 
having arisen between my learned brother and 
myself—my learned brother taking the view that 
the decree of the lower appellate Court should 
be affirmed and I taking the view that it should 
be set aside and that of the trial Court restored— 
the provisions of 8. 98. Civil P. C., are attracted, 
and the judgment and decree of the lower appel¬ 
late Court is confirmed. 

V.R.B. Decree confirmed. 
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Abdul Ali — Accused — Petitioner v. The State. 

Criminal Revn. No. 1 of 1950, D/- 13th March 1950. 

Assam Opium Prohibition Act (XXIII [23] of 
1947), Ss. 5 (a) and 28—Possession—Meaning— 
Presumption—Burden of proof—Opium Act (1878), 
Ss. 9 and 10—Evidence Act (1872), Ss. 101-103. 

Poeeosslon of opium within the meaning of S. 5 (a) 
must imply knowledge. It mast be conscious possession 
making some kind of control possible, or, in other 
words, there must be mens rea or guilty knowledge 
before a person could be convicted of an offonce under 
8 . 5 (a) for possessing opium. [Para 7] 

Thus, a person oharged with the possession of opium 
must bo shown to have knowledge of the existonoe of 
the opium in his house before he can be said to be in 
possession of it. Mere recovery of opium from a house 
in which he lives along with other persons, would not bs 
sufficient to show that he was in possession with know¬ 
ledge of its existence. [Para 10] 

Unless conscious possession on the part of the acou- 
eed has been proved, no presumption under S. 28 
arises in favour of the proseoution. [Para 13] 

The burden of proving conscious possession oo the 
part of the accused remains on the proseoution and that 
burden is not shifted to the acoused by anything that is 
contained in S. 28. [Para 13] 

Annotation: ('46-Man) Opium Aot, 8. 9, N. 1, 2, 
S. 10, N. 1; Evidence Act 8s. 101-103, N. 3, 4. 

[See also (‘46-Man) Arms Act, S. 19, N. 10], 

S. N. Duragohain and J. C. Medhi—tor Petitioner. 

E. R. Burman, Sr. State Advocate—tor the State. 

Ram Labhaya J.—The petition of revision is 
directed against the order of the learned Sessions 
Judge, U. A. D„ by whiob the petitioner’s 
appeal against his conviotion and sentence under 
8. 6 (a) of the Assam Opium Prohibition Aot, 
1947, was dismissed. The petitioner was senten. 
oed to undergo rigorous imprisonment for 2 years 
and a fine of Rs. 600 in delault to rigorous im- 
prisonment for 6 months. 

[ 2 ] The house in which Abdul Ali, petitioner, 
lived was searched on 6th January 1949. An 
elder brother, Abdul Suvan and a younger bro¬ 
ther, Abdul Mannan of the petitioner also lived 
in the same house. The Exoise Sub-Inspector, 
who conducted the search, recovered one seer of 
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opium from the house. There were two cakes 
each weighing half a seer. They were found in 
two brass utensils wrapped in brown paper. The 
two utensils were covered by a half.pant. They 
were placed inside the hollow of a Murah. The 
Murah itself was under a table in an inner 
room of the house occupied by the petitioner and 
his two brothers. Abdul Suvan, the eldest, abs- 
conded. Abdul Ali, the petitioner and Abdul 
Mannan were sent up for trial. Both were found 
guilty under 8. 5 (a), Assam Opium Prohibition 
Aot by the Magistrate, 1st class, Dibrugarh. 

[3] On appeal, Abdul Mannan wa3 given the 
benefit of doubt but the conviotion of Abdul Ali 
was maintained. In upholding the oonviotion, 
the learned Judge remarked that in bis opinion 
the petitioner had definite knowledge of the 
existence of opium inside his house. 

[4] In the trial Court, as also before the 
learned Sessions Judge, one plea raised was that 
opium had been planted in the house by some 
one. The learned counsel for the petitioner has 
not pressed this plea before us. The circumstan¬ 
ces under whioh the opinm was recovered, its- 
quantity, the place where it was kept and the 
manner in whioh it was deliberately concealed* 
all lead irresistibly to the conclusion that plan¬ 
ting was completely out of question. The learned 
oounsel has raised only one contention. Ha 
argues that the mere fact that opium was re¬ 
covered from the house in which the petitioner 
lived was no evidence or proof of the fact that 
the accused was in possession of the opium. 
There was nothing for him, therefore, to acoount 
for under 8. 28 of the Aot. There is considerable 
force in this contention. 

[5] Seotion 3, Assam Opium Prohibition Aot, 
1947, prohibits import, export, transport or pos¬ 
session of opium amongst other things. Seotion 6 
(a) punishes contraventions of 8. 3. Under 8. 5 (a> 
possession of opium is punishable. Anyone found 
in possession of opium in Assam is liable to- 
punishment with imprisonment of either descrip¬ 
tion for a term whioh may extend to 6 years, 
and with fine which may extend to Rs. 5000. 
Obviously this is a very serious offence in this- 
province. The question is what is meant by the 
word 'possession* whioh is made punishable by 
the Aot. 

[6] We think 'possession* implies dominion 
and oontrol. A person oannot be said to be in 
possession of an artiole if he is not in a position 
to exeroise any dominion over it. The exeroise 
of dominion would be possible only if there i3 
knowledge of its existence or presence at a 
particular place. Knowledge or oonsoiousness of 
the existence of the article at a plaos where 
dominion could be exeroised would therefore be 
neoessary to constitute possession. A father* 


Abdul Ali v. The State (Bam Labhaya J.) 


I960 


Abdul Ali v. The State (Ram Labhaya J.) Assam 103 


living in a house with half a dozen sons, may 
not know what his sons or a partioalar son may 
bring to the house. Anyone of them may bring 
some quantity of opium. It may be plaoed in 
some part of the house whioh though accessible 
to all is not frequented. The father and the 
other inmates of the house may be wholly un. 
aware of its existence. They would not be in a 
position to exercise dominion or control over 
it. They oould not be said to be in such posses¬ 
sion as the law seeks to punish. There would 
be no mans rea or guilty knowledge. 

[7] Possession of opium within the meaning 
of S. 5 (a), therefore, must imply knowledge. It 
must be oonsoious possession making some kind 
of control possible, or in other words, there 
must be mans rea or guilty knowledge before a 
person could be convioted of an offenoe under 
S. 6 (a) for possessing opium. There would not 
be any oulpable possession if there is no know¬ 
ledge on the part of an occupant of a house or 
room as to the existence of opium in the house 
or the room as the case may be. 

[8] Opium Act of 1878 also prohibits posses¬ 
sion of opium. In a Division Bench of the Cal- 
cutta High Court, reported in Cyril C. Baker 
v. Emperor, A. i. b. (17) 1930 oal. 658 =(32 Or. 
L.J. 346), it was held by their Lordships that: 

‘'PoaaeaBion Implies knowledge, and there would be 
no possession when there is no knowledge on the part 
of the ostensible occupant of the oabin or room *a 9 the 
case may be’\ 

[9] In Emperor v. Santa Singh, A. I. R, 
(81) 1944 Lah. 839 : (46 Cr. L. J. 1 P. B ), 
a Pull Bench of the Lahore High Court 
held that possession of an unlicensed arm 
or ammunition within the meaning of 8. 19 (f), 
Arms Act meant something more than mere 
constructive or legal possession. Possession neces- 
nary for constituting an offenoe under s. 19 (f), 
meant conscious possession. 

[10] The view as to the meaning and connota. 
tionof the word ‘possession’ as occurring in the 
Opium Aot of 1878 was followed in Bholanath 
v. The King, A.i. R. (36) 1949 Assam 73: (61 Cr. 
L. j. 6l). It was held, in the circumstances of 
that case, that the knowledge of the presence of 
opium in the house of the accused oould be pro- 
perly attributed to him and therefore it was for the 
aoouaed to account satisfactorily for his posses¬ 
sion under a. io of that Act- This knowledge was 
considered au essential ingredient of the offence. 
There can be no doubt that the word ‘possession’ 
in the Assam Opium Prohibition Act also means 
conscious possession. There is nothing in the 
context to indicate that it oan be given a differ, 
lent meaning for the purpose of this Aot. The 
jptraon charged with the possession of opium 
mtst be shown to have knowledge of the exis¬ 


tence of the opium in his house before he can be 
said to be in possession of it. Mere recovery of 
opium from a bouse in which he lives along with 
other persons would not be sufficient to show 
that he was in possession with knowledgo of its 
existence. 

[Ill The learned advocate for the State has 
referred us to s. 28 . Assam Opium Prohibition 
Aot. This section lays down that: 

“ In trials under ols. (a) to (c) of S. 5, it shall to pro- 
sumed, unless and until the contrary is proved, that 
the accused has oommltted the offence with which h6 
is charged in re3peot of the opium for the possession of 
which he fails to account satisfactorily”. 

[12] The learned counsel urges that the 
opium having been recovered from the house 
of the accused, it should be presumed to be in 
his possession and further by reason of the 
statutory presumption created by s. 28, it 
should bs for the aocused to explain this posses, 
sion. 

[13] We do not think this interpretation of 
the section is correct. Under s. 28 , the accused 
has to explain his possession. But if he has not 
been shown to be io possession, thero is nothing 
which is to account for. The word ' possession’ 
appears in ss. 3, 6 and 23 of the Act. In all these 
sections, the meaning to be attributed to it 
ought to be the same, unless the context iu a 
particular section indicates a contrary intention. 
If possession ought to bo conscious, then before 
the presumption under 8. 28 comes into opera¬ 
tion, conscious possession on the part of the 
accused has to be proved by the prosecution. 
Where such possession is not proved, no pre 
sumption arises in favour of the prosecution. 
The burden of proving conscious possession on the 
part of the accused remains on the prosecution 
and that burden is not shifted to the accused 
by anything that is contained in s. 28 .i 
The contention of the learned counsel would 
be correct if 8. 28 had provided that it 
shall be presumed unless and until the con- 
trary is proved that the accused ha3 commit¬ 
ted the offence with which he is charged in 
respect of the opium recovered from the house 
in whioh he resides. This is not what the law 
lays down and all this cannot possibly be read 
into 8. 28 . 

[14] Section 10, Opium Act of 1878 is a pro- 
vision analogous to 8. 28 , Assam Opium Pro¬ 
hibition Aot. It provides that: 

“ la prosecutions under S. 9, it shall be presumed, 
until the contrary is proved, that all opium for which 
the accused person ia unable to account satisfactorily, 
is opium in reaped of which he has committed an 
oSence under this Act.” 

Under 8. 9, a person if found in possession of 
opium is liable to prosecution. Statutory pre. 
sumption as held in Cyril C. Baker v, Empe. 
ror, A. I. B. (17) 1930 Oal. 668: (32 cr. L. J. 246 
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can be availed of by the proseoution only if 
conscious possession of opium on the part of the 
accused is proved. 

[16] We do not think a different interpretation 
can be put on 8. 28 of the Assam Act, nor can 
the word 'possession’ occurring in s. 28, be’given 
a different meaning from that which it must 
•have under 8. 6 (a) and therefore by virtue of 
this eeetion the proseoution cannot claim that 
mere reoovery of opium from a particular 
house casts an obligation on every adult occu- 
pant of the house to account for it or that it is 
proof presumptive of the guilt of every one re¬ 
siding in the house. 

[ 16 ] It is conceded that apart from the re- 
covery of opium from the house, there is no 
other evidence against the accused showing that 
he had any hand in bringing or placing the 
opium thero or that ho had any knowledge of 
its existence. 

[17] We think, therefore, that there was no 
basis for a finding that the petitioner was in 
conscious possession of the opium or that he 
had knowledge of its existence in the house. 
His conviction, therefore, is not sustainable. 
The petition of revision is allowod. The convio- 
tion is quashed and the petitioner acquitted. 
He shall be released forthwith. The fine, if 
paid, shall bo refunded. 

Thadani C. J — I agree. 

v.b.b. Conviction set aside . 
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Siva Kanta Barua and others — Appellants 
v. Rajaniram Nath and others — Respondents. 

Second Appeal No. 207 of 1948, D/- 21-3-1950, from 
judgmont and decree of D. J„ A. V. D.,D/-13-8-1947. 

(a) Hindu law—Religious endowment — En- 
dowment created by will —Manager dealing with 
endowment contrary to terms thereof—Endow¬ 
ment, if fictitious —Succession Act (1925), S. 74 
Construction of will —Intention of testator. 

Where a question arises as to whether an endow¬ 
ment is real or fictitious, the mode of dealing with 
it by its donor and successors is an important element 
for consideration. But where an endowment tabes 
effect upon the death of the testator, and there is no¬ 
thing to show that the testator had during his lifetime 
given oral or written directions contrary to the terms 
of the endowment created under the will, or where 
there is absence of facts or circum3tanoes leading to 
the inference that the endowment created under the 
will is fictitious one, the question of the testator’s 
mode of dealing with the endowment does not really 
arise, and if the Manager of the endowment deals 
with it iu a manner oontrary to the terms of the 
epdowment, he can properly be regarded as a Manager 
do son tort whose wrong acts cannot be regarded as 
reflecting the intention of the testator so as to charac¬ 
terise tho endowment which is to take effect upon his 
death as fictitious. A solemn docament such as a 
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will, must be respected by Courts of law, and it would 
be an act of injustice to attribute to a dead man who 
has created an endowment to take efieot on his death, 
an intention to oreate a fictitious endowment merely 
because the person in whom he reposed confidence 
has betrayed his confidence. [Paras 15 and 18] 

Annotation: (’46 Man.) Succession Act, 8. 74 N. 3. 

(b) Hindu law—Religious endowment — Mana¬ 
ger appropriating income of endowed property— 
Endowment, if fictitious — Inference — Evidenco 
Act (1872), S. 114. 

An endowment is not to be regarded as fiotitious 
merely beoause the members of the settler’s family, 
who are nominated as shebaits or mohunts to the 
endowed property, are to be remunerated out of its 
income. Tho remuneration no doubt must be reason¬ 
able having regard to the income of the endowed 
property. But where under the terms of the will creat¬ 
ing an endowment, no remuneration is allowed to the 
manager and only a portion of the income of the 
endowed property is U3ed for expenses of the endow¬ 
ment and the remaining income is appropriated by 
the manager, no inference of a fiotitious endowment 
can be drawn against the testator by reason of greed 
or miserliness of the manger. [Para 17] 

Annotation: (’46-Mau) Evidenoe Aot, S. 114 N. 36. 

S. K. Ohose, K. B. Barooah and H. Delta — 

for'Appellants. 

A. P. Goswami and D. N. Medhi—tot Respondents. 

Thadani G. J _This is a second appeal 

from the judgment and decree of the learned 
District Judge, A. V. D., dated 13th August 
1947, by whioh he 'affirmed the judgment and 
deoree of the trial Court whioh had dismissed 
the plaintiffs’ suit with costs against the con¬ 
testing defendants. 

[2] It appears that an appeal against the 
decision of the trial Court, dated 24th Novem¬ 
ber 1941, was preferred to the then District 
Judge, A. V. D., Mr. N. L. Hindley -who 
delivered judgment on 23rd Maroh 1942. On a 
second appeal preferred to the High Court of 
Calcutta against the decision of Mr. Hindley, 
Biswas and Blank JJ. remanded the appeal 
with the following, among other directions: 

"The question that we have got to consider is whe¬ 
ther the testator did oreate any endowment and, if so, 
what were the terms of such endowment?" 

It is not neoessary to set out the other direc¬ 
tions which the learned Judges of the Caloutta 
High Court gave to the lower appellate Court 
in their order of remand, in view of the faot 
that the only question argued before us was the 
question eet out above. 

[3] The facts material for the appeal are 
these. One Phanidhar Barua had 2 sons—Payo- 
dhar (defendant 4) and Lakshmidhar (plain¬ 
tiff 1). Plaintiff 2 , one Premodhar, is the son 
of Payodhar (defendant 4). Phanidhar left a 
will, dated 2nd of chaitra, 1311 B. S., by 
whioh he left some 733 bighas of land to Lafesb- 
midhar, and 664 bighas to Payodhar, and in 
respect of 700 other bighas, he created an en^ 
dowment for the maintenance of namghar and 
appointed Payodhar as the Manager. The in- 
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come from the 700 bighas was to be devoted to 
the maintenance of the namghar and meeting 
expenses connected with the lighting of lamps 
and smearing of the floor with wet earth. Pani. 
dhar Barua lived for some 5 years after the 
making of the will. Daring his lifetime, he 
had installed in the namghar , a manuscript of 
the 10th oantoof the ‘'Dashamskanda Bhagabat 
Gita" given to him by his spiritual preoeptor. 
The saored raanusoript, so enshrined in the 
namghar, was to be maintained from the in- 
come of the endowment which is said to have 
been in the neighbourhood of as. 200 per 
annum. 

[4] Som6 20 years after the death : of Phani- 
dhar in 1315 or 1316 B. 8., plaintiff 1 Lakebmi- 
dhar applied for letters of administration of 
the will executed by his father, whioh were 
granted to Lakshmidhar six years later in 
1539. 

[5] Ssme time before plaintiff 1 applied for 
letters of administration. It appears that defen¬ 
dant 4 (Payodhar) mortgaged some 130 bighas 
odd out of the endowed property to defen¬ 
dant 2 in 1930. Im due course defendant 2 
brought a suit upon the mortgage and obtained 
a decree in 1934, and purchased the property in 
execution of his decree. The sale was confirmed 
on 27th January 1936. Defendant 4 had also 
mortgaged some 63 bighas odd out of the endo- 
wed property to defendant 1 , who brought a 
suit upon the mortgage and obtainod a decree 
on 6th October 1936, and in execution of the decree, 
purchased 53 bighas odd on 10th September 1940. 
While the property was under attachment in 
execution of the decree obtained by defendant 1 , 
defendant 4, as judgment-debtor eought to have 
the property released from attachment -on the 
ground that the property was endowed property. 
This application was dismissed on 24th February 
1910, Defendant 4 had also mortgaged 289 bighas 
odd out of the endowed property in favour of 
defendant 3 (a), the Gauhati Bank Ltd., whioh 
obtained a decree, and the Court ordered a sale 
of the 289 bighas odd to take place on 4th Angust 
1941. The present suit was instituted in the 
beginning of 1941 by plaintiffs l and 2, for a 
declaration that the property alienated by defen¬ 
dant 4, was endowed property under the will of 
Phanidhar Barua, and that the property was not 
liable w be attaohed and sold for the personal 
debts of defendant 4. 

, ^ ,? n Ptoadings, the trial Court framed 
the following issues: 

, ^Whether the plaintiffs have got any locus standi 

o ale this salt? (2) Whether the euit ie bid for multi- 
uriotHness of aaneei of aotion? (3) Whether tbo suit ia 

Pi r °f^? r »r * a ' uc d? (4) Whether the suit ia barred by 
limitation? (5) Whether there ie the institution by the 
Mine of Rajaduar Desamskandha Bhagabat flthapita 


Namghar”, as alleged in the plaint, and whother the 
plaintiffs and defendant 4 (pro forma) are the de facto 
Shebaycts of the said institution? (6) Whether the 
property in suit is the trust property of the alleged 
namghar and has been used as suoh, or is the private 
property of defendant 4 and has been used as the 
private property of tbo said defendant 4? (7) Whether 
the alleged endowment is a real and bona fide one, or 
a colourable and nominal one, as alleged in tho W. S,? 
(8) Whether the purchaaoa of defendants 1 and 2 in 
Civil Court’s sales are bona fide and for value, and 
without notice? (9) Whether tho plaintiffs have any 
title aud interest over the property in dispute? (10) To 
what relief, if any, are the plaintiffs entitled?” 

[7] As a result of its findings, the trial Court 
dismissed tho plaintiffs’ suit. The lower appel¬ 
late Court, on remand by the Calcutta High 
Court, ha3 afficmed the judgment and decree of 
the trial Court. 

[8] We think the lower Appellate Court has 
erred in holding that a valid endowment had 
not been created by Phanidhar Barua under hia 
will, dated 4th April 1905. The lower appellate 
Court has taken the view that the alleged endow- 
ment was a oolourable transaction designed to 
keep the property in question with the family of 
the deceased in perpetuity. Wo are not impres¬ 
sed by the reasons which the lower appellate 
Court has given for coming to this finding. It ia 
true that the testator’s 3on, Payodhar (defen¬ 
dant 4) did not carry out the terms of the will 
made by hia father, that contrary to the terms 
of the will, ho had his name mutated in the re¬ 
cord of rights as owner, iustead of aa a Manager, 
that he kept no accounts of tho income and 
expenditure of the trust property, and proceo- 
ded to create mortgages some years lat8r for hia 
personal debts. But as the learned Judge him¬ 
self points out, these acts of Payodhar would 
not necessarily affect the question as to whether 
the endowment made by Phanidhar under bis 
will, was an endowment validly created. It ia true 
that even under a will, a fictitious ondowment 
might be created for the purpose of preven¬ 
ting the family property from being aliena- 
ted, but each caso has to bo decided on its merits, 
and we are unable to characterise th8 will in 
question a3 a document designed to create a 
fiotitious endowment. 

[9] The learnod Judge has stressed the fact 
that at the time of making tli9 will, the namghar 
itself was a private family property, and conti. 
nued to remain so at the death of the testator— 
a circumstance which, according to the learned 
Judge, tends to show that the testator did not 
divest himself of all his rights iu tho endowed 
property. 

[lOl We think the learned Appellate Judge bad 
misdireoted himself on certain material faots in 
the case. Ho appears to think that the endow¬ 
ment was created by Phanidhar Barua during 
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his lifetime. That i3 clearly erroneous. The en* 
dowment wag expressly created by the will of 
Phanidbar to take effect upon his death, and 
not before. There wag, therefore, no question of 
the testator divesting himself of his rights in the 
endowed property during bis lifetime. The 
Lahore case, to which reference has been made 
by the learned Judge Jai Dayal v. Ram Saran 
Das, A I. B. (25) 1938 Lah. 686 : (I. L. B. (1938) 
Lah. 704) wag not a case where the trust was 
created by a will, to come into effect on the 
death of the testator. 

[Ill We will now prooeed to consider the 
circumstances from which the learned Judge hag 
inferred that the endowment was fictitious. It 
appears that under the will, the testator had 
left 739 bigbas to Lakshmidbar, plaintiff 1, 
whereas he left only 600 bigbas odd to Payodhar 
(defendant 4). The learned Judge ha3 drawn 
from this unequal division the inference that as 
a smaller area was given to Payodhar, the 
testator intended to compensate him by osten¬ 
sibly setting apart some 700 bighas as endowed 
property, but, in fact, it wag set apart for the 
benefit of Payodhar and his succeBeors in per¬ 
petuity. The inference is scarcely logical. There 
may be a variety of reasons whioh induced the 
testator to give more land to one of his sons. 
Indeed the reoitals in the will show that the 
properties which were allotted to the testator’s 
sons were allotted to them as a result of a 
partition made by the testator himself. The 
intention of the testator in this oase must be 
gathered from the language and terms of the 
will, and not from any logically erroneous 
inferences which the Courts think proper to 
draw. It is not inconceivable that the property 
made over to Payodhar (defendant 4) wag more 
valuable than that made over to Lakshmidhar. 
We do not think that the apparently unequal 
division of the property between the two sons, 
is any indication of the testator’s intention or 
design eo to make a will that property osten¬ 
sibly described as endowed property, would 
nevertheless enure for the benefit of the family 
in perpetuity. Nor do we think there is any 
substance in the reasoning that because Payodhar 
did not aot up to the term 9 of his father swill, his 
father never intended to make a genuine endow¬ 
ment. The faots of Payodhar might well be 
aots of a trustee or Manager d& son tort in spite 
of the fact that be was the testator’s son. 
Payodhar’s aots cannot, therefore, be properly 
construed as indicating an intention of the 
testator to make a fictitious endowment. 

[12] Another circumstance which the learned 
Judge has stressed is that the namghar 
itself was retained as the private property of 
the testator’s sons. We do not think this ciroum- 
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stance has any bearing on the question as to 
whether the endowment made under the will 
was a genuine or fictitious endowment. The 
purpose of the endowment was not the namghar 
but the installation of a manuscript of the 10 th 
Canto of the "Dasbamskanda Bhagabat Gita” 
tp be lodged in the namghar, that is to say, the 
namghar was merely intended to house the 
manusoript. It was no part of the endowed pro¬ 
perty. The manuscript had to be housed some¬ 
where; it matters not if the manusoript was to 
be housed in private property which was to be 
called namghar. It is not disputed that the 
object or the purpose of the endowment wa9 
religious. If an endowment is oreated for the 
purpose of advancing a religious purpose, in this 
case the religious purpose being the installation 
of a manuscript of the 10 th canto of "Dashams- 
kanda Bhagabat Gita,” we can find no justifioa. 
tion for the learned Judge’s view that as the 
namghar was not a part of the trust property, 
the endowment was a fiotitious endowment. 

[13] The learned Judge then proceeded to 
infer a fiotitious endowment from the fact that, 
whereas the income from the endowed property 
was Bs. 200 annually, the expenses in connection 
with the maiDtananoe of the endowed property 
amounted to a sum of R3. 60 only, the suggestion 
being that the balance was intended for the 
benefit of Payodhar. 

[ 14 ] It may be that there is evidence that 
a sum of Bs. 60 only was neoessary for the 
maintenance of the endowed property, but 
tbat does not mean that the testator, at the 
time of making the will, knew that only Rs. 60 
would be sufficient for the purpose. Even 
assuming for the sake of argument that only 
rs. 60 were required for the purpose, it does 
not follow that because a small portion of 
the income of the endowed property was used) 
for the purposes of the endowment, the endow- 
ment was a fictitious one. Mr. Goswami for 
defendant 1 who alone is contesting the ap¬ 
peal, has not referred us to any provision of 
law by whioh an endowment is to be regarded 
as fiotitious if only a portion of the income of 
endowed property is used for the purposes of 
the endowment. 

[16] It is true that where a question arises as to 
whether an endowment is real or fictitious, the 
mode of dealing with it by its donor and succes¬ 
sors is an important element for consideration. 
But where an endowment takes effect upon the 
death of the testator, and there is nothing to 
show that the testator had during his life time 
given oral or written directions contrary to the 
terms of the endowment created under the 
will, or where there is absence of faots or 
circumstances leading to the inference that the 
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endowment oreated under the will is fiotitioug 
one, the question of the testator's mode of 
dealing with the endowment does not really 
arise, and if the manager of the endowment 
deals with it in a manner oontrary to the terms 
of the endowment, he oan properly be regarded 
as a Manager^ son tort whose wrong aots oannot 
ibe regarded as reflecting the intention of the tes¬ 
tator so as to oharaoterise the endowment 

which is to take take effeot upon his death as 
fictitious. 

[16] It is to be observed that there is no 
evidence in this case whatsoever that the testa¬ 
tor had inourred debts during his life time; on 
the contrary, the evidence shows that it was not 
until some 20 years after the death of the testator 
that his son, defendant 4 mortgaged the endowed 
property for his personal debts. It would, we 
think, be quite improper even remotely to 
conneot the personal debts of defendant 4 
inourred many years after the death of his 
father, with his father’s intention to create a 
fiotitious endowment. There is nothing on the 
record to show that the testator intended 
to defeat the provisions of the ordinary law by 
descent or to restrain alienation and to retain 
the property in perpetuity in the family; on the 
contrary, the partition effected by the testator 
during his life time between his two sons, is evi¬ 
dence to the contrary. 

[17] It is not disputed that an endowment is 
not to be regarded as fictitious merely because 
the members of the settler’s family who are 
nominated as shebaits or mohunts to the endow¬ 
ed property, are to be remunerated out of its 
income. It is true that the remuneration must 
be resonable having regard to the income of the 
endowed property. But under the terms of the 
will in question no remuneration was allowed 
to defendant 4 for managing the endowed pro¬ 
perty. It may be that the income of the endowed 
property was rs. 200 annually and expenses 
»s. 50 only, but there is not evidence that the tes¬ 
tator knew that the expenses would be bs. 60 
and that the balance of the inoome was to be 
appropriated, with the knowledge of the testator 

4 for his own uae - Ifc mft y wel1 be 

liaif 60 ?*™*. Wft9 a mau of generous instin. 

nt na nnn ^tended that the entire income 

thfl « W0U |^ h 0 U8e d for the purposes of 

fcirWn owme ^‘ ^ Ibe testator’s generous ine- 
bncta were frustrated by his son’r greed or 

miserliness, no inference of a fictitious endow- 

ment can be drawn against the testator by 

rioi °! 8U0h gt80d or miserliness of his son. 

U8J A solemn dooument such as a will, 
pnust be respeoted by Courts of law, and I think 
is would be an aot of injustice to attribute to a 
eaa man who has oreated an endowment to 
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take eftect on his death, an intention to create a 

factitious endowment merely because the person 

in whom he roposed confidence has betrayed his 
confidence. 

[ 19 ] We are satisfied that the reasons which 
the learned Judge has given for coming to the 

conclusion that the endowment in thiscaso wag a 
fictitious one cannot be sustained. In this view, 
the judgment and decree of the lower Appel- 

late Court must be set a9ide. 

[ 20 ] The result is that the appeal is allowed 
with costs of the first appeal and this appeal, 
exoept from respondents 3 and 3 a. The suit is 
decreed with costs except from respondents 3 
and 3a declaring that the attachment and sale 
of the property which were attached and sold 
by defendants l, 2 , 3 and 3 (ka) in execution of 
their decrees, were not binding on the endoved 
property set apart by the testator under his 
will, dated 4th April 1905. 

[31] Mr. Medhi for respondent 3 (a) did 
not press the case on behalf of his client a 3 he 
stated that the matter as between the appellant 
and his client had been settled out of Court. 

Ram Labhaya J —I agree. 

v R .B. Appeal allowed. 

A. I. R. (37) 1950 Assam 157 [C . N. 57.] 

Thadani C. J. 

Saligram Rai Chunilal Bahadur and Co. 
— Appellants v. Jajna Ch. Goswami and 
another — Respondents. 

R. A. Nob. 117 and 118 of 1949 and Revn Nos. Ill 
(R) and 108 (R) of 1919 and Rule Nos. 6 (R) and 7 (R) 
of 1950, D/ 3-3-1950, against orders of Deputy Com¬ 
missioner, Nowgong, D/- 20-9-1949 and 20-10-1919, 
respectively. 

Assam Land and Revenue Regulation (I [1] oi 
1886), S. 147—Rules under Act, Rr. 2 and 66—Leases 
of waste land in town—Settlement by Deputy Com¬ 
missioner subject to previous approval or con¬ 
firmation of Government — Settlement whether by 
Deputy Commissioner or by Government. 

Where the Deputy Commissioner aoting on the 
advice of the District Land Settlement Advisory Board, 
decides to reject the application of A for settlement of 
waste land in town and offers settlement to B , the 
order of settlement is passed by tho Deputy Commis¬ 
sioner and not by the Government of Assam. [Para 8] 
The settlement cf waste land in town is vested under 
the Regulation in the Deputy Commissioner only. The 
fact that the settlement by the Deputy Commissioner 
la subject under R. 66 to the confirmation by the 
Government or under R. 2, to the previous approval 
of the Government doe3 not empower the Government 
to settle the land in the first instance. [Para 10] 

The order, therefore, settling wa3te land in town on a 
person is an appealable order under S. 147 having 
been made by the Deputy Commissioner. [Para 11) 

Syed Md ., Saadullah, K. R. Barman and B . N. 

Chaudhuri —for Appellants, (in both Appeals). 

S. K. Qhose , K. R. Barooah and B. C. Barua — 
for Respondents (In both Appeals). 
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Judgment. —These are two appeals under 
S. 147. Assam Land and Revenue Regulation, 
1886 , directed against two orders passed by the 
learned Deputy Commissioner of Nowgong, 
dated 20th September 1949 and 24th October 
1949 . The order, dated 24th October 1949 is not 
an independent order but a continuation of the 
order passed by the Deputy Commissioner on 
20th September 1949. 

[ 2 ] The facts material to the appeals are 
these: Saligram Rai Chunilal Bahadur & Co., 
of Elaiborgaon, District Nowgong, purchased 
psriodio dag No. 667 of Qaiborgaon Town from 
Messrs. Askaran Surujmall alias Surajmall 
Meghraj in 1933, built a house on it and have 
been in occupation of it ever 6ince. Dag No. 403 
forms the frontage of dag No. 657. 

[3] It i3 the oaso of the appellants that the 
land forming the frontage consisted of a deep 
pit, in nlling whioh they spent considerable sums 
of money; dag No. 403 is contiguous to the Rail- 
way land upon which the B. 0. C. petrol pump, 
depot, and kerosene oil depot are located; dag3 
Nos. 403 and 667 wore at one time outside the 
town area, but in 1919 or 1920, they became 
part of the town area and a portion of this area 
_some 12 to 50 feet—was reserved for the road¬ 
side. After the inclusion of this area within the 
municipal limits, the Deputy Commissioner 
served a notice upon the appellauts to set apart 
12 , for the roadside and that if any houses had 
been constructed upon it, they must be demo- 
lished at their cost. 

[4] On 21st May 1948, the appellants for¬ 
mally applied to the Deputy Commissioner, 
Nowgong, for a settlement of a peace of land 
from the frontage of dag No. 667, measuring 
some 16 lessas. In due oourse, their application 
was recommended by the then Deputy Com¬ 
missioner. But in 1949, the Land Settlement 
Advisory Committee deolined to recommend 
settlement with the appellants and the Deputy 
Commissioner thereupon rejected the appellants 
petition on 50th September 1949; on 24th ooto. 
her 1949, the Deputy Commissioner settled the 
entire dag No. 403 with respondent 1 and 
put him in possession on 27th ootober 1949. It 
is against this order that the appellants have 
filed the present appeals. 

[5] Mr. Ghoae for the respondents has raised 
a preliminary objection, namely, that no appeal 
lies as the order from whioh the appeals have 
been preferred is not an order passed by the 
Deputy Commissioner, but an order passed by 
the State against which no provision for appeal 
has been made in the Regulation. It seems to 
me that this objection is based upon certain 
reports whioh have been submitted to this Court 


by the Deputy Commissioner. One of the reports 
is in these terms : 

“Subject: Revenue Revision No. Ill (R) of 1949. 
Saligram Rai Chunilal Bahadur and Co , v. (1) J. C. 
Goswami, (2) The Province of Assam, in the matter of 
settlement of 16 lessas of land in dag No. 403 of Haibor- 
gaon town. 

Sir, 

I have the honour to submit report on the subjeot, as- 
below: 

It ie virtually a prayer for revision of the settlement 
order of Givernment of Assam in respect of the land in 
dag No. 403, settled with one J. C. Goswami, and not of 
my order, as will be evident from the following facts: 

Messrs. Saligram Rai Chunilal had first applied for 
16 lessas of land in dag No. 403, out of the total area of 
2 kathas, 16 lessas contained in it — vide petition 
No. 4228/47-48 enclosed. A proposal was accordingly 
submitted to Government reoommending settlement by 
the then officiating Deputy Commissioner, 8yed Maki- 
bor Rahman. So long, there had been no other appll* 
cant for this dag and the appellant’s was a solitary case: 
vide this offico letter No. 5629/5/5 R, dated 7th Octo¬ 
ber 1948,copy enolosed. Thereupon, Government enqui¬ 
red of the views of the District Land Advisory Board, 
which is a Board constituted by Government according 
to its present policy of Land settlement—vfdo Govern¬ 
ment letter No. RS. 182/48/27, dated 3rd December 
1948,'copy enolosed. Accordingly, the matter was placed 
before the Land Settlement Advisory Board’s meeting, 
but the Board unanimously disagreed to the proposed 
settlement. The deoision was communicated to Govern¬ 
ment under thi 3 office letter No. 1942 B, dated 11th 
May 1949, oopy enclosed. Thereupon the Government 
dropped the matter, refusing settlement—vide Govern¬ 
ment letter No. RS. 182/48/32, dated 20th May 1949, 
oopy enolOBed. The matter ended there. 

But, at the time of considering some application for 
land in the dag 403 later on. their case was once again 
taken up and plaoed before the Land Settlement Advi¬ 
sory Board along with the applioatlon of Nagarmal 
Agarwalla, about whioh a separate report is being sub¬ 
mitted, as required, in the Revenue Appeal No. 118/49 
of Nagarmal v. J. 0. Goswami, vide this office letter 

No.•••••• dated.—.and that of the petition of 

J. 6. Goswami. This time also, the Advisory Board did 
not agree to the settlement of any land in dag 40& 
with the appellant. Thereupon his petition was dispo¬ 
sed of by me as empowered under rule 9 of the Settle¬ 
ment rule3. Yet the appellant has been allowed to ubq a 
muoh larger area than what is necessary, as will be 
seen from my order on the petition. Thfs path will not, 
however, be settled with any one in future according to 
Government order. 

After reoeipt of Government order-contained in their 
letter No. RS. 101/49/106, dated 19th October 1949, 
oopy enolosed, sanctioning settlement of land in dag 
403 with J. C. Goswami, the appellant had prayed for 
stopping settlement as sanctioned by Government—vide 
petition No. 1847/49-50. As the applicant did not file 
any appeal before the High Court, nor any direotlons 
from the appellate Court came down then, I oould not 
but give effect of the Government order of settlement, 
and hence their petition coaid not be considered, which 
was received after I had passed order for delivery of 
possession eto., as usual, passed on the strength of the 
Government order. Besides, Iihad no power tojaot up con¬ 
trary to Government orders unless there be some direc- 
tions from it to this effect. The appellant had also filed 
another petition before the Government whioh was 
rejeoted by it — vide Government order with their 
Memo No. B8.101/49/117, dated 4th November 1949. 
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[6] It is dear from the report of the Deputy 
Commissioner that at the time of the applica¬ 
tion made by the appellants for settlement, theirs 
was the only application for consideration. 
Shortly afterwards, the Government of Assam 
appointed a District Land Settlement Advisory 
Board in order to advise the Deputy Commis¬ 
sioner on questions relating to settlement of waste 
and town land. Upon a requisition made by the 
Government of Assam, the Deputy Commis¬ 
sioner placed the question of settlement of the 
land for consideration before the District Land 
Settlement Advisory Board. The Board declined 
to aosept the proposal of the Deputy Commissio. 
ner who communicated to Government the view 
of the Board under his letter No. 1942 B, dated 
11th May 1949. On receipt of this letter, Govern¬ 
ment decided not to settle the land with anybody. 

[7] For some obsoure reason, when some 
other applications for settlement of land in dag 
No. 403 were being considered, this case was 
re-opened and placed before the District Land 
Settlement Advisory Board, for consideration 
along with the application of J. 0. Goswami, 
the respondent. The Advisory Board recom¬ 
mended settlement with the respondent. The 
Deputy Commissioner, in conformity with the 
views of the Advisory Board, recommended 
settlement of the land with th© respondent. 
Against the proposal of the Deputy Comm is- 
sioner reoommending settlement with the res- 
pondent, the appellants preferred a petition to 
the Government of Assam, whereupon the Hon- 
’ble Revenue Minister himself made a local 
enquiry and, after giving a hearing to the 
parties concerned, direoted the Deputy Com. 
missioner to take into consideration the peti- 
tions of the appellants and that of the respon¬ 
dent and to submit a report after consulting 
the Distriot Land Settlement Advisory Board. 

[8] Apparently, the appellant Nagarmall 
Agarwalla had been guilty of some unwarranted 
oonduot in digging up earth in dag no. 404 and 
enoroaohing upon a portion of Sarkari dag no. 
408, upon which he had constructed a temporary 
house. The Hon’ble Revenue Minister appears 
to have taken a serious view of this encroach¬ 
ment and the Deputy Commissioner, aoting on 
the advioe of the Distriot Land Settlement 
Advisory Board, deoided to rejeot the applioa- 
tion of the appellants for settlement and 
offered settlement to the respondent, J. 0. 
Goswami. I can see nothing from tbe 1 reports 
submitted by the Deputy Commissioner that 
the orders appealed from were not passed by 
him but by the Government of Assam. 

[9] Mr. Ghose next contended that assuming 
•hat the orders were passed by the Deputy 


Commissioner, they were passed in consequence 
of tbe previous approval of the Government of 
Assam given to the proposals made by the 
Deputy Commissioner, and that a 3 the Deputy 
Commissioner was merely giving effeot to the 
approval of the Government, the order must be 
regarded as orders of tbe Provincial Govern¬ 
ment. I do not think there is any substance in 
this contention. Rule 2 of the rules framed 
under the Regulation is in theso terms: 

“ The disposal of wasto land required for ordinary 

or for building purposes will, 
subject to the general or special orders of' the Provin¬ 
cial Government, vest in the Deputy Commissioner 
who will dispose of suoh land by grant lease or other- 
wise in the manner aDd subject to the conditions 
set forth in the rules following provided that lho 
Deputy Commissioner may expressly reserve any eucb 
land from settlement. ” 

[ 10 ] Mr. Barua on behalf of the Government 
contends that as r. 2 provides that dispo. 
sal of waste land is subject to the gr-noral 
or special orders of the Provincial Govern¬ 
ment, the order approving of tbe propo. 
sal of a Deputy Commissioner settling land 
upon a person, amounts to an order of the 
Provincial Government. I do not thinkfthatis a 
correct interpretation of R. 2, for it militates 
agaiDBt the provision in R. 2 which says that 
the disposal of waste land is vested in the 
Deputy Commissioner. The words " subject to 
the general or speoial ordera of the Provincial 
Government” cannot affect the power of dis¬ 
posal which vests only in tbe Deputy Commis¬ 
sioner under the Regulation. Moreover, I do 
not think R. 2, is properly applicable to the 
facts of this oase. The appropriate rule gover. 
Ding this oase is r. 66, which specifically deals 
with leases of waste land in towns. Rule 66 is 
in these terms: 

“ Waste land in town shall be settled by tho Deputy 
Commissioner in accordance with Rr. 67-71 of these 
rules subject to confirmation by the Commissioner. In 
Bub-divisions, the funotions of the Deputy Commis¬ 
sioner shall be exercised by the Sub-divisional Officer, 
Bubjeot to the control of tbe Deputy Commissioner 
In this Section of the rules unless the contrary is appa¬ 
rent from tho context, the expression ‘Deputy Commis¬ 
sioner ‘includes a Sab-divisional Officer.” 

It is plain that there is a substantial differ¬ 
ence between the language of R. 2 and the Iangu- 
age of R. 66. Under R. 66, the settlement of 
town land by the Deputy Commissioner is 
subject only to confirmation by the Commis¬ 
sioner which now means the Government 
of the State. The words "subject to oonfirma 
tion” only mean that when a settlement is 
made by the Deputy Commissioner, the Govern- 
ment either confirms the settlement so made or 
refuses to oonfirm it. Rule 66 does not empower 
the Government to settle land in the first in¬ 
stance with an applicant; that power is vested 
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Jin the Deputy Commissionr only. Mr. Barua for 
the Government relied upon para. 2 of a oopy 
of letter No. RS. 195/47/39, dated 22nd August 
1947, in which the words "previous approval of 
Government" are used. Here again, the words 
“previous approval" do not mean ‘previous orders 
of the Government’; ths words "previous ap¬ 
proval" mean that when a proposal oome3 from 
the Deputy Commissioner to settle land with 
a person, the Deputy Commissioner is not em¬ 
powered to pass a final order unless the Govern¬ 
ment has approved of the proposal. The 
Government may approve or may not approve 
of the proposal. In case it approves, the Deputy 
Commissioner will pass a formal order; in case 
it does not approve, the Deputy Commissioner 
will not pass a formal order. Under no circum¬ 
stances, the words "previous approval" used in 
para. 2 , can be regarded as amounting to a 
previous order of Government. 

[Ill The interpretation'! have put upon Br. 2 
and 66 and para. 2 of the letter to whioh I have 
referred, appears to be borne out by a letter of the 
Government, dated 14th July 1949, relating to 
the functions of the Land Settlement Advisory 
Committee in Assam. In the letter, it is stated: 

‘•Inasmuch as the Committee will be advisory, the 
responsibilities of the Deputy Commissioners or the 
8. D. Os. will always remain a3 before. But when 
the Deputy Commissioner or Subdivi6ional Officer doe3 
not acoept the advice of the Committee, he should 
report the reasons thereof to Government.” 

I am satisfied, therefore, that the orders in ques¬ 
tion are appealable orders having been made by 
the Deputy Commissioner after taking full res¬ 
ponsibility in the matter. 

[12] The question arises—whether on the 
merits of this case, the orders passed by the 
Deputy Commissioner on 20 th September 1949 
and 24th ootober 1949 should be set aside or 
affirmed. 

[13] In disposing of this question, I propose 
to state only one reason why I do not think the 
orders of the Deputy Commissioner should be 
allowed to stand. In my opinion, when a matter 
involves an impartial adminsfcration of the Land 
and Revenue Regulation, justice must not only 
be done, but must appear to be done. I am glad 
to observe that the Government of Assam is not 
unaware of the importance of this maxim, for, I 
find the following statement in its letter, dated 
18th July 1949 : 

“It is further observed that Srijut Jajnachandra 
Goswami (respondent in this oase) - in his first applica¬ 
tion applied only for 15 or 16 lessas of land In dag 
No 403,but Government find that some of the members 
of the Land Settlement Advisory Committee indivi¬ 
dually recommended that application for settlement, 
which is not desirable. It is advisable that the members 
of the Land Settlement Advisory Committee should 


keep their mind open and should not recommend in¬ 
dividual application for settlement of land, so that they 
may be able to deoide such matters after considering 
the rival claims of different applicants for the same 
plot of land. Therefore, you are instructed to request 
the members of the Land Settlement Advisory Com¬ 
mittee not to reoommend any application for settle¬ 
ment of land individually in future, so that other 
claimants may not have the impression that they will 
not get a fair and impartial deoiBion from the members 
of the Land Settlement Advisory Committee.” 

[14] I regard this as a very commendable 
caution administered to the authorities concern- 
ed, hut the value of the oaution has been mitigat¬ 
ed by limiting its exercise to cases whioh come 
up before them in the future. Apparently the 
learned Deputy Commissioner considered him¬ 
self powerless to do anything in the present case. 
It was manifestly difficult for the members of 
the Advisory Board who had already recom¬ 
mended the respondent’s application, to change 
their minds and deoide the question of settle¬ 
ment on its merits. 

[16] I believe the membership of the Advisory 
Board is not permanent; it oan be changed at 
the pleasure of the Government. In order to 
give effect to their very commendable caution 
and to the maxim that justice should not only 
be done, but appear to be done, the Government 
of AsBam might well have reconstituted the 
Board and placed this oase for the consideration 
of a reconstituted Board. If for no other reasons 
than to enable the Government of Assam to 
place the matter again before an Advisory Board 
whioh has not committed itself to any particular 
view, I propose to set aside the orders of the 
learned Deputy Commissioner and direct that 
the applications of the parties should be con¬ 
sidered on their merits by a Board whose mem¬ 
bers are not those who had previously endorsed 
the application of the respondent in favourable 
terms. Such a oourse would ensure an impartial 
consideration of the merits of the olaims made 
by the parties. 

[16] The result is that the appeals are allowed, 
with no order as to costs. 

[17] As I have set aside the material orders 
of the learned Deputy Commissioner, it follows 
that there cannot be any question of interference 
by the respondent with the rights of the appel¬ 
lants. The appellants and the respondent will 
be in the same position in which they were 
before the orders in question were passed. The 
rules issued in these two appeals are discharged. 

v.b.b. Appeals allowed . 
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Thadani 0. J. and Ram Labhaya J. 

Sjt. J yotirindra Narayan Singh Ghowdhury 
*nd others — Appellants v. Puma Chandra 


Saha and others — Respondents. 

Second Miso. Appeal No. 4 of 1946, D/ 22-12-1949 

agamat order of District Judge, Assam Valley Districts! 
U/-5*8'1944. 

(a) Debt Laws—Assam Money-lenders (Amend- 

Ac ‘ ( VI [6] of 1943), Ss. 1 (2) and 9-Appli¬ 
cability-Act does not apply to pending execution 
proceedings and appeals arising therefrom—S. 1 (2) 
qualifies the provisions of S. 9. [Paras 8 & 12] 

(b) Interpretation of Statutes — Retrospective 

operation—Larger retrospective power is not to be 
read into an Act or a provision contained in an 
enactment than what was clearly intended by the 
Legislature. [p ara 12] 

Annotation : (’50 Com.) Civil P. C., Pre. N. 3. 

(c) Interpretation of Statutes-General and spe¬ 
cial provisions—Inconsistent provisions. 

A general provision in an enactment ought to yield 
to a special provision providing for particular case?. 

Apparently inconsistent provisions of the Act have to 
be reconciled with each other so far as possible by read¬ 
ing one as a qualification to the other. [Para 12] 
Annotation : (’50-Cotn.) Civil P. C., Pre. N. 7. 

8. K. Ohose with N . M. Dam —for Appellants. 

8. C. Das (for Guardian-ad-litem) 

. —for Respondents. 

Thadani C. J.—This is a second miscellaneous 
appeal against an ordor of the learned District 
Judge, Assam Valley Districts, dated 6th August 
1944, by whioh he modified the order of the exe- 
outing Court, the Court of the Subordinate Judge, 
Goalpara, dated 16th May 1944. The order of the 
executing Court is in these terms : 

"The judgment-debtors file a petition stating that 
they are ready to clear up the dues provided that a 
portion of the claim is remitted. The judgment-debtor 

^ s * aatisfaction having already 

paid Rs. 3085 for an original debt of Rs. 3000. Heard 
decree-holder’s pleader. This is allowed on equitable 
grounds. Case dismissed on full satisfaction.” 

[ 2 ] The learned District Judge framed the 
following points for his determination : 

(a) Does the Assam Money-lenders’ Act, as amended 

/wx'Ti Bam ^ RPPly to tho case or not? 

l « not, was the order passed under 8. 151, Civil 
P- O., (or under 8. 47) ? (c) Even if it did not apply to 
the ease, is it open to thia Court of appeal to apply it ? 

a?** J he order of the lower c °nrt, dated 6th 

JJf.7? a( *®°*, the Position, and what relief should 

thia Court grant, if any ?” 

[8] The learned Distriot Judge came to the 
conclusion that while it is true that the Assam 
Money-lenders Aofc, as amended by Assam Act 
vi [6J of 1948, did not apply to execution pro¬ 
ceedings, but as it applies to appeals, and this 
baing an appeal before him, he thought the judg. 
mentdebtors, were entitled to relief under the 
provisions of 8. 9 of Act VI [6] of 1948, and in 
wub view, he modified the order of the executing 
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[4] The Assam Money-lenders (Amendment) 
Aofc of 1943 (Aot vi [6] of 1943) came into force 
in 1943 some five years after the decree was 
passed in this case—tho date of the decree being 
30th November 1938. Sub-section (a) of s. 1 of 
Assam Act vi [6] of 1943 expressly states that it 
shall apply to pending suits and appeals. The 
question for our consideration is — whether it 
also applies to execution proceedings. 

[5] This question came up before the learned 
Judges of the Calcutta High Court, Mifcter J., 
delivering the judgment of the Division Bench 
reported in Sylhet Loon and Banking Co., Ltd. 
v. Ahmed Majtoba, 50 c. w. n. 417: (a.i.r, ( 33 ) 
1946 Cal. 337), observed : 

‘‘The ordinary rule is that the rights of litigants are 
to be governed by the law in force when the action was 
commenced. The corollary from this is that a ohaDge 
in the eubstantive law, as opposed to adjective law, 
would not affect pending actions, unless the legislature 
had indicated otherwise either by express enactment or 

by necessary implication. 

Tho second general rule is that ‘you should not 
give a larger retrospective power to a section, and even 
in an Act which is to some extent intended to bo retros¬ 
pective, than you can plainly see the legislature 
meant’. . . ." 

[6] The Assam Money-lenders (Amendment) 
Act of 1943 (Act vi [6] of 1943) in our judgment 
must bo interpreted in the light of these rules of 
construction. Mitter J., took the view that the 
Legislature did not intend to mako 8. 5 of the 
Amending Act applicable to pending execution 
proceedings. He pointed out that : 

"In the first place the language of S. 1 (2) falls short, 
and in the second place, no provision is made in the 
Amending Act akin to that ooourring in the Bengal 
Money lenders’ Act of 1940 empowering the Court to 
re-open decrees.” 

He declined, therefore, to give effect to the con- 
tention that the word ‘suit’ used in 8. l ( 2 ) must 
be taken to include a proceeding in execution on 
the ground that proceedings in execution are to 
be regarded as continuation of the suit, 

[7] It was, however, contended on behalf of 
the judgment-debtors that having regard to the 
terms of s. 9, Assam Money-lenders (Amend, 
ment) Act, vi [6] of 1943, notwithstanding the 
fact that sub-B. ( 2 ) of 8. l refers to ponding suits 
and appeals only, pending execution matters 
should be regarded as within the ambit of 
eub 8 . (2) of 8. 1 . Section Oof Act vi [6] of 1943 
is in these terms : 

"No money-lender shall, in respect of any loan made 
before or after the commencement of thia Act, recover, 
on account of interest and principal, whether through 
Court or otherwise or by way of usufruct of lands In 
nsufrnctuary mortgages, a sum greater in aggregate 
than double the principal of the Joan.” 

[8] It appears to us that the language of H. 9 
is on the contrary against the contention of the 
respondent’s advocate that sub-a- ( 2 ) of 8. 1 , 
Assam Act VI [6] of 1943 should be interpreted 
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bo as to include pending execution proceedings, pending execution proceedings. It is clear that 


Questions relating to satisfaction of decrees are 
to be decided with reference to o. 21 , Civil P. C., 
and B. 2 of o. 21 expressly provides that a Court 
will not take notice of payments made out of 
Court, unless they are notified to the Court 
which passed the decree within the prescribed 
iperiod. If S. 9 of Assam Act vi [6] of 1948 were 
to be extended to execution proceedings, it will, 
in proper cases, come into confliot with the 
provisions of o. 21 relating to certification of 
payments made out of Court. The possible con¬ 
flict is easily avoided if the operation of Assam 
Act VI of 1943 is not extended to execution pro- 
ceedings. 

[9] The learned District Judge has set out 
two accounts ‘A’ and ‘b’ which are not disputed 
by the parties. Account 'a' was made out by the 
learned District Judge on the supposition that 
the amended Money-lenders Act did not apply 
to the present proceedings. The balance due to 
the decree-holders, at the foot of the account ‘a’ 
is Bs. 8864-18.7 out of which, according to 
the judgment of the executing Court, a sum of 
Bs. 3000 was deposited in the treasury under 
Chalan No. 138, dated 16th May 1944. The bal- 
anoe, therefore, recoverable from the judgment- 
debtors is BS. 864-13-7. 

[10] We accordingly set aside the order of 
the executing Court and that of the learned 
District Judge passed on appeal. The executing 
Court will dispose of the execution application 
of the judgment-creditors in the light of the 
observations we have made. 

[11] Ram Labhaya J.—I agree with my 
Lord the Chief Justice in the conclusion he has 
reached in this case. I wish to add a few words. 

[ 12 ] Seotion 1, sub-s. (2), Assam Money, 
lenders (Amendment) Act, 1943, provides that 
the Act shall apply to pending suits and appeals. 
The extent to which retrospective effect can be 
given to this Aot is clearly defined in this provi¬ 
sion. The contention that S. 9 overrides 8. 1, 
sub-s. (2) does not bear examination. Section 9 
no doubt provides that no money-lender shall 
recover on account of interest and principal in 
respect of any loan made before or after the 
commencement of this Act through Court or 
otherwise or even by way of usufruot of lands 
in usufructuary mortgages a sum greater in 
aggregate than double the principal of the loan, 
and it may well be argued that recovery of an 
amount exceeding this limit by execution of a 
decree is barred. The language of the section 
does yield to this interpretation. If given effect 
to, it will confliot with the provisions contained 
in s. 1, sub-s. ( 2 ) as under that section the Court 
has not been given any authority to re-open a 
decree or to apply the provisions of the Act to 


the scope of the Act was defined in s. 1 and that 
other provisions of the Aot have to be read 
subject to B. 1 when any question relating to its 
scope arises. If there is an apparent conflict 
between s. 1 on one side and any other provi- 
sion of the Aot, S. 1 will have overriding effeok 
It is a recognised rule of construction that larges 
retrospective power is not to be read into an 
Aot or a provision contained in an enactment 
than what was clearly intended by the Legis¬ 
lature. If the Act had been intended to apply to 
penling execution proceedings, it would have 
clearly been provided in the Act. In view of the 
clear language used in 8. l eub-e. ( 2 ) there can 
be no doubt that a decree which became final 
before the Act came into force, can be executed 
as it stands and the Act makes no pro?ision for 
re-opening it or for going behind it. It merely 
applies to pending suits and appeals and its 
scope cannot be extended. A general provision 
in an enactment ought to yield to a speoial 
provision providing for particular cases. Besides 
apparently inconsistent provisions of the Act 
have to be reconciled with each other so far as 
possible by reading one as a qualification to the 
other. In this view of the matter also s. 1, sub- 
s. (2) should qualify the provisions of S. 9. The 
Act therefore cannot be applied to pending exe¬ 
cution proceeding and appeals arising therefrom. 

v.b b. Order accordingly.. 

A. I. R. (37) 1950 Assam 162 [C. N. 69.} 
Thadani O. J. and Ram Labhaya J. 

Bhuturi Chutiani — Appellant v. Mikira 
Chu tia — Bespondent. 

Second Appeal No. 86 of 1949, D/- 19th April I960, 
from judgment and deoree of Sub-Judge, U. A. D., D/* 
26th April J949. 

Civil P. C. (1908), S. 11 — Absence of decree and< 
judgment—Evidence Act (1872), Ss. 115 and 18. 

In the absence of judgment and decree passed in the 
previous suit for maintenance, the admitted facta can¬ 
not take the place of estoppel by record and hence ft 
subsequent suit for recovery of maintenance cannot be 
held barred by res judicata. [Para 6] 

Annotation : (’50-Com.) Civil P. C., 8. 11, N 2 and 

16 ; ('46 Man ) Evidence Aot, 8. 18, N. 1 ; 8. 115, 

N. 1. 

J. C. Sen — for Appellant. 

Thadani C. J. — This is a second appeal 
from the judgment and deoree of the learned 
Subordinate Judge, U. A. D., dated 26 th April 
1949, by which he set aside the judgment and de¬ 
cree of the trial Court which had decreed the 
plaintiff’s suit with costs awarding her 36 puras 
of paddy every year or its value from 1944 for 
the duration of her life. 

[ 2 ] The plaintiff, a widow of one Kero Chu- 
tia, originally brought a euit, being Suit NO. 
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410/261 against her step-Bon olaiming maintenance 

out of the estate left by her deceased husband_in 

the possession of the defendant. That suit was 
deoreed in her favour, the Court ordering 36 
puraB of paddy to be delivered to the plaintiff 
every year by the defendant out of the pro- 
perties left by the deoeased Kero. From time to 
time the plaintiff obtained satisfaction of her de- 
cree in Suit No. 410/26 through Court until 1943 . 
From 1944 to 1947 the plaintiff failed to execute 
her deoree and when she attempted to take out 
execution in March, 1947 , the Court dismissed the 
execution application as time-barred. She then 
brought the present suit, being Suit no. 111/47, 
for the recovery of maintenance for the years 
1944, 1946 and 1946. The suit wa9 deoreed by the 
trial Court, but dismissed by the lower appel¬ 
late Court on the ground that the present suit 
was barred by the principles of res judicata. 
The trial Court had stated : 

“The present suit is based on different oauses of ao- 
tion and nothing bas been shown how the present suit 
is barred by re a judicata. When the present suit has 
been filed within 3 years since the annuity was stopped 
and there Is nothing oontrary to this from the defence 
aide, I find no reason why the suit is barred by limi¬ 
tation. The two issues, namely, the issues as to res ju¬ 
dicata and limitation, are acoordiDgly deolded in favour 
of the plaintiff." 

[3] It was stated from the Bar before us that 
the records of suit No. 410/26 have been des¬ 
troyed . 

[4] Mr. Sen for the appellant contends (l) 
that the deoree in Buit no. 410/26 was merely a 
declaratory decree declaring the plaintiff’s right 
to maintenance from the estate of her deceased 
husband in the possession of the defendant at 
the rate of 86 puras of paddy every year or its 
value, ( 2 ) that assuming that the deoree passed 
in Suit No. 410/26 was a deoree capable of exe- 
oution, there was no bar to the plaintiff’s bring¬ 
ing a suit for the recovery of the arrears of 
maintenance for the three years. In support of the 
second contention, he has relied upon a deoiaion 
of the Madras High Court reported in Sabha. 
natha v. Lakshmi, 7 Mad. 80 . 

[6] It is unnecessary to decide whether the 
deoiaion reported in Sabanatha v. Laksmi, 7 
Mad. 80 governs the facts of this oase, for, in the 
absence of the judgment and decree passed in 

fw n 0, * a possible for us to say 

that the present suit is barred by res judicata. 
The lower appellate Court has apparently pro¬ 
ceeded on the supposition that upon the admit¬ 
ted faots the provisions of 8. 11 , Civil P. 0., 
applied. We do not think, in the absenoe of the 
judgment and decree passed in Suit No. 410/26, 
the admitted faote can take the place of estoppel 
by reoord— a plea whioh had to be established 
by the defendant by the production of the judg¬ 


ment and deoree in Suit No. 410/26. In this view, 
we set aside the judgment and decree of the 
lower appellate Court and restore that of tho 
trial Court. 

• * [6] The lower appellate Court allowed the 
appeal with no order as to costs. Before us, the 
respondent did not appear. The question, there, 
fore, of the oosts of this appeal does not arise ; 
nor do we propose to vary the order of the lower 
appellate Court as to costs of tho appeal before 
that Court. The trial Court had decreed the 
suit with costs against the defendant, but the 
lower appellate Court ordered that the costs of 
the suit must be borne by the parties. As we 
have set aside the judgment and decree of the 
lower appellate Court and restored that of the 
trial Court, it follows that the plaintiff’s suit will 
stand decreed with costs. But we make no order 
as to costs of the appeal in the lower appellate 
Court or this Court. 

[7] The result is that the appeal is allowed, 
with no order as to costs in the lower appellate 
or this Court. 

[81 Ram Labhaya J. — I agree. 

D -H- Appeal allowed. 

A. I. R. (37) 1930 Assam 163 (G. N. 60.] 

Thadani 0 . J. and Ram Labhaya J. 

Durgaprasad Agarwalla and another — 

Appellants v. Harisankar Killa and others _ 

Respondents . 

First Miso. Appeal No. 2 of 1949, D/- 19 4-50. 

Civil P. C. (1908), S. 99 and O. 21, R. 5 _ Non- 
compliance with O. 21, R. 5—Effect. 

A deoree passed by tho Caloutta High Court on its 
original side was sent for execution to the Distriot 
Court at T in Assam. There was no District Court at 
T but the Subordinate Court at T received tho papers 
and proceeded to execute the decree on application by 
the deoree-holder : 

Held, that the Subordinate Court at T was not justi¬ 
fied in receiving the papers which were sent to tho Dis¬ 
trict Court, though with a wrong address, and had no 
power to execute the decree. The irregularity was not 
ourable as it affected its jurisdiction. [Para 7] 

Annotation : (’60-Com.) C. P. C., S. 99, N. 5, 0. 21, 

R. 6, N. 1. 

B. C. Barua — for Appellants. 

S. K. Otiose, J. N. Borah and A. K. Padmapati 

— for Respondents. 
Ram Labhaya J.—This appeal arises out of 
execution proceedings. The decree in this case 
was passed by the Calcutta High Court in the 
exercise of its original jurisdiction. An authen¬ 
ticated oopy of the decree of the High Court 
together with a certificate of non-satisfaction of 
decree was sent by the Registrar of tho High 
Court of Judicature at Fort William in Bengal 
(Original Jurisdiction), to the Distriot Judge of 
Tezpur with the request that the decree may be 
executed within the jurisdiction of his Court 
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under the provisions of the Code of Civil Pro- 
oedure. 

[2] There was no District Judge atTezpur. 
The ex-officio Sub-Judge received the letter with 
its enclosures. The deoree-holder also applied 
for execution in the Court of the ex-officio Sub. 
Judge at Tezpur. 

[3] Tezpur is within the jurisdiction of the 
District Judge, Gauhati. The judgment.debtors 
objected to the initiation of proceedings on two 
grounds. They contended that the ex-officio 
Sub-Jucge had no jurisdiction to entertain the 
execution application or to execute the decree. 
They also pleaded that the deoree had become 
time barred. The learned ex-officio Sub Judge 
by his Older dated 23rd March 1949 decided that 
the appbcation for execution was within time. 
A3 regards the objection to hi3 jurisdiction, be 
held that though the decree should have been 
transmitted to his Court through the District 
Judge, Gauhati, the defect was technical and 
wa 3 not fatal to the proceedings. Judgment- 
debtors have appealed to this Court. 

[ 4 ] The first question is whether in the cir¬ 
cumstances of this case the learned ex-offioio 
Sub Judge had jurisdiction to execute the deoree. 
Order 21, R. 6, Civil P. 0., provides that: 

“Whero the Court to which a decree is to be sent for 
execution is situate within the same district as the 
Court wh'ch passed such deoree, such Court shall send 
the same directly to the former Court. But, where the 
Court to which the decree is to be sent for exeoution is 
situate in a different district, the Court which passed it 
shall send it to the District Court of the district in 
which the decree is to be exeouted." 

[5] It is clear from the language of the rule 
that it was necessary that the decree should have 
been sent to the District Court of the district in 
which it was sought to be executed. Its exeou¬ 
tion admittedly was sought at Tezpur. It should 
have been sent to the District Court of Tezpur 
which was the Court of the District Judge at 
Gauhati. The decree was transferred to the Dis¬ 
trict Judge though the address of the Distriot 
Judge was not correctly stated on the letter sent 
by the Registrar of the Calcutta High Court. 
He addressed it to the District Judge atTezpur. 
The District Judge was in fact at Gauhati. The 
learned ex offioio Sub-Judge should not have 
received the papers meant for the Distriot Judge 
of Tezpur. Hq, however, received the papers and 
the decree-holder also applied for execution in 
his Court. The procedure adopted was in con¬ 
travention of R, 5 of o. 21, The learned ex- 
officio Sub-Judge thought that the irregularity 
was not material and that it did not effect his 
jurisdiction. 

[6] We do not think that this view of the 
matter is correct. The learned counsel for the 
appellants has relied on Kunja Behari Singh 


v. Tarupada Mitra, A. i. r. (6) 1919 pat. 324 : 
(4 Pat. L. J. 49) in support of his contention that 
if a decree is sent for execution to another dis¬ 
trict, it should be sent to the Court of the 
District Judge. The Subordinate Judge in that 
distriot has no jurisdiction to entertain an appli¬ 
cation for execution of a decree transferred to 
him direct by Ihe trial Court until it is trans¬ 
ferred to him by the District Court. According 
to this view, non-compliance with the require¬ 
ments of R. 6 of o. 21, would affect jurisdiction. 
There are other authorities also in support of 
tbi3 view. The learned counsel for the respon¬ 
dent has not tried to support the view taken by 
the learned ex-officio Sub-Judge. 

[7] We are of the view that the decree could 
not have been sent direct to the ex-officio Sub- 
Judge. If it had been sent to him direct, he 
would not have acquired necessary jurisdiction 
to execute the deoree In this case, however, the 
deoree wa3 not sent to him for execution. It was 
sent to the District Judge, though his address 
was incorreotly given. In these circumstances, 
the learned ex-officio Sub-Judge was not justi¬ 
fied in receiving the papers which were not 
meant for him. His receiving the papers meant 
for the District Judge surely would not confer 
any jurisdiction on him to execute the decree. 
The irregularity, in these circumstanoes, is not 
curable as it affects jurisdiction. 

[8] The learned counsel for the respondent 
has pointed out that the High Court of Judi¬ 
cature at Fort William in Bengal has got the 
power under its rule3 to send its decrees for exe¬ 
cution to any Subordinate Court even outside 
Bengal. He has not been able to show us the 
rule on which his contention is based. Assuming 
that suoh powers exist in the Calcutta High 
Court, in this oase these powers were obviously 
not exercised. The Caloutta High Court sent the 
decree to the District Judge and not to any 
Subordinate Court. There can be no doubt, 
therefore, that the learned Ex-offioio Sub-Judge 
had no jurisdiction to exeoute the decree. 

[9] In these circumstances his deoision on the 
question of limitation also is without jurisdiction. 
He had no power to take any step in the execu¬ 
tion proceedings. We,therefore, allow the appeal; 
reverse his order and send back the oase to him 
with the direction that he shall return the appli¬ 
cation for exeoution to the deoree-holder for 
presentation to the proper Court. Papers re¬ 
ceived by him directly from the Calcutta High 
Court shall bs sent to the Distriot Judge at 
Gauhati for necessary action. We make no order 
as to costs. 

[10] Thadani C. J— I agree. 

K.s. Appeal allowed. 
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A. I. R. (37) 1950 Assam 105 [C. N. 61 .] 

Ram Labhaya J. 

Gobardhandas Khakalia — Petitioner v. 
Chaturbhuj KhaUalia and another—Opposite 
Party. 

Criminal Revn, No. 30 of 1950, D/- 28-4-1950. 

(a) Criminal P. C. (1898), Ss. 145 and 435—Revi¬ 
sion of order under Chap. 12 — Direct petition to 
High Court. 

The High Court should not ordinarily entertain 
petitions of revision of an order under Chap. 12, Cri¬ 
minal P. 0., unless the lower Court has been moved in 
the first instance though it should not hesitate to do so 
if extraordinary and special oiroumstances are shown to 
exist which justify departure from the normal course. 

[Para 5] 

Annotation '. (’49 Com.) Criminal P. C.,S. 145 N. 61, 

Pt. 3; S. 435 N. 5 Pt. 1. 

(b) Criminal P. C. (1898), S. 147 (1) —“Is satisfied” 
—Dispute likely to cause breach of peace existing — 
Magistrate, if bound to take proceedings under 
section. 

An order under cl. (1) of S. 147 requiring the parties 
in dispute to attend the Court, can only be made if the 
Magistrate is eatisfied from police report or other 
information that a dispute regarding the alleged right 
of user of land or water likely to cause a breach of the 
peace exists. If there is no police report or other infor¬ 
mation, he may give the applicant a chance to satisfy 
him or he may ask for a report from the police. 
If from the material placed before him he is not 
satisfied about the existence of a dispute likely to 
oause a breach of the peace, there will be no justifi¬ 
cation for initiating proceedings under S. 147, Cri¬ 
minal P. 0. On the other hand, even if a dispute 
likely to cause a breach of the pe&oe exists, a Magistrate 
is not bound to proceed under 8. 147. He is not bound 
to take proceedings under the section and may take 
action under S. 144 or S. 107, Criminal P. C. But 
ordinarily the proper course for a Magistrate would be 
to take aotion under this section rather than to make 
temporary orders under 8. 144 or S. 107, Criminal 
P. G., without any inquiry lDto the respective claims 
of the parties. [Para 7] 

Annotation : (’49-Com.) Criminal P. C.,S. 147 N. 5. 

(c) Criminal P. C. (1898), S. 147 (1) _ No preli¬ 
minary order passed — Findings on merits — 
Validity. 

Where a petitioner put In a petition requiring formal 
proceedings to be drawn up under 8. 147, but the 
Magistrate gave no opportunity to the petitioner to 
substantiate his allegations and instead of merely 
declining to draw up proceedings under S. 147 entered 
into the merits of the controversy without passing a 
preliminary order and came to oertain findings on 
points whioh could have been considered only aftor the 
proceedings had been initiated and even warned the 
petitioner against doing anything which might lead to 
a breaoh of the peace : 

Held, that the order was without jurisdiction. 

, [Para 10] 

Annotation : (’49-Com.) Criminal P. C.,S. 147 N. 9. 

8. K. Otiose, P, Chaudhury and J. C. Sen 

— for Petitioner. 

J . C. Medhi and J. C. Chaudhury 

— for Opposite Party. 

Judgment. — This petition of revision is 
directed against an order of the Deputy Commis¬ 
sioner, Nowgong, by whioh the application of 


the petitioner, who was the l3t patty in the 
Court of the learned Distriot Magistrate, for 
initiation of proceedings under S. 147, Criminal 
P. C., was disallowed. 

[ 2 ] The dispute leading to the proceeding from 
which the present revision petition arises relates 
to a small passage 17 inches wide between tho 
house of the parties to the dispute. The let party, 
the petitioner, claimed the right of user over the 
disputed pathway. His case was that both the 
parties had agreed to reserve fc|” strip of their 
land for tho purposes of a drain. The entire land 
was also to be used as a pathway. On 3rd 
January 1950, tho petitioner applied for an order- 
under 8. 144, Criminal P. C., directing the 2 nd 
party to remove the obstruction put up by him 
along the drain. His case was that be had for 
the last 30 years maintained an open lane by the 
south of his building for the drainage of water 
a3 also for passage of men, sweeper and for 
removing night soil, etc. The opposite party 
began constructing a house and tried to encroach 
on the said lane. The matter, however, was 
amicably settled on 10th February 1949. Accord¬ 
ing to the arrangement then made a narrow lane 
about 17 inches wide was left open between the 
houses of the two parties. Each side surrendered 
6^” from bis land for the purpose of drainage 
and for use as a pathway by both the parties. Sub¬ 
sequently, the 2nd party tried to put up a tempor¬ 
ary moveable obstruction along the drain. Tho 
petitioner objected to their placing'the obstruction. 
He further stated that the opposite party threa¬ 
tened to have recourse to violence if the peti¬ 
tioner tried to remove the obstruction which 
blocked the pathway. The dispute, he pleaded, 
waa likely to result in a breach of the poace. On 
this petition, the learned District Magistrate ad¬ 
dressed an order to the officer in oharge of the 
police station directing him to keep tho path 
open. He further ordered that both the parties 
should appear before him on 9th January 1950. 
The police officer visited the place on 5tb Janu¬ 
ary 1950. The opposite party asked for time till 
8th January 1950 for removing the obstruction. 
They also stated that they were aware of the 
order of the District Magistrate and would carry 
out the same. On 6th January 1950, the opposite 
party put in a statement repudiating the allega. 
tions made by the petitioner in his petition dated 
3rd January 1950 and they protested against the 
order which was served on them on 5th January 
1950 . On this, tho District Magistrate ordered 
the case to be put up on 9th January 1950. He 
also vacated his order passed on 3rd January 
1950 and ordered that till then the obstruction 
placed by the opposite party was to remain. On 
9th January 1960, he inspected the locality. After 
that without taking any evidence arguments 
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were heard on 13th and 2lst January 1950. The 
petitioner put in another petition requesting 
formal proceedings to be drawn up under 8.147, 
Oriminal P. 0., if the order passed on 3rd Janu¬ 
ary could not he made absolute under S. 144, 
Oriminal P. 0 . In this petition it was also alleged 
that a breach of the peace was imminent by 
reason of the dispute relating to the pathway in 
question between the parties. The final order 
was passed on 20th February 1950. In this order 
the learned District Magistrate considered the 
question whether proceedings under 8. 147, Cri¬ 
minal P. C., bo drawn up or not. The finding 
arrived at by him was that the dispute was with 
respect to a narrow passage about 17" wide be¬ 
tween the houses of the parties. In his view, the 
passage could not have been put to any general 
use and was meant only for use of the sweeper. As 
a result of his spot inspection on the 9th, he also 
came to the conclusion that the opposite party 
had placed the obstruction and was not willing 
to give up his strip of land unless a latrine, 
whioh the first party had constructed, was re¬ 
moved from its present site. His reasons for 
declining to proceed under 8.147,Criminal P.O., 
are given in one passage of the judgment, whioh 
is as follows : 

“The question, however, is whether proceedings 
should be taken up under 8. 147 or not. The latrine 
has just been construoted and was not in use when the 
seoond part; raised the obstruction on their land. Can 
there be 6aid to have been a danger to the peace at the 
time of the dispute ? I think not. There was no danger. 
There is none now unless the first party try to forcibly 
remove the obstruction; secondly, as the house was 
under oonstruotion for the last 9 or 10 months the path, 
if at all, was apparently not used for the previous three 
months, i. e„ 147 (2) not attraoted. I also think that 
S. 147 is a negative seotion, i.e., certain aots under 
certain oircumstanoes maybe ordered not to be done. 
Here the second party had already raised the obstruc¬ 
tion on their land; its removal could not be ordered.” 

[3] In holding that the removal of the obstruc¬ 
tion could not be ordered, the learned District 
Magistrate was influenced by a decision of their 
Lordship3 of the Caloutta High Court reported 
in Hermhandra v. Abdul Rahman, A. I. R. (29) 
1942 oal. 244 : (r. L. R. (1942) 2 O&l. 76 F.B.). He 
warned the petitioner not to take any aotion 
which may lead to a breach of the peace. 

[4] Mr. Ghose has assailed the correctness of 
this order. He urges that the procedure adopted 
by the learned District Magistrate is opposed to 
the provisions contained in 8.147,Criminal P. 0., 
as also to the principles of natural justioe. He 
gave no opportunity to the petitioner to substan- 
tiate his allegations and instead of merely de¬ 
clining to draw up proceedings under s. 147 en- 
tered into the merits of the controversy without 
passing a preliminary order and came to certain 
findings on points which could have been con¬ 
sidered only after the proceedings had been 


initiated. He even warned the petitioner against 
doing anything whioh may lead to a breaoh of 
the peace. The order, according to him, is not 
only illegal but in excess of jurisdiction. 

[6] Before I proceed to consider the conten¬ 
tions raised on behalf of the petitioner, I propose 
to deal with a question of procedure raised by 
Mr. Medhi for the opposite party, This petition 
was filed in this Court directly. The Sessions 
Judge was not moved at all. He haB concurrent 
jurisdiction with this Court to entertain a revi¬ 
sion petition under s. 147, Criminal P. C. He, 
however, could not pass final orders on the peti- 
tion. In spite of this the practice whioh is fol¬ 
lowed in the majority of the High Courts in 
India is that petitions of revision against orders 
under Obap. Xll are not entertained if the Ses- 
sions Judge has not been moved in the first 
instance. This practice tends to administrative 
convenience and from a purely judioial view 
point also nothing can be said against it except 
that in certain cases of an exceptional nature 
speedy interference may be desirable in the 
interest of justioe and resort to the High Court 
for redress may be justified. In these oiroum- 
stanoes agreeing substantially with the view 
of Findlay 0. J. C., expressed in Bajirao v. 
Mt. Dadibai , A. I. R. (13) 1926 Nag. 285 : (27 
or. L. J. 71), I hold that the High Court should 
not ordinarily entertain petitions of revision like 
the present one under ohap. XII, Oriminal P. G., 
unless the lower Court has been moved in the 
first instance though it should not hesitate to do 
so if extraordinary and special oiroumstanoes 
are shown to exist which justify departure from 
the normal course. 

[6] In this case, the petition was admitted on 
the ground that there was no settled practice of 
the Court. There is no point in returning the 
petition for presentation to the Sessions Court 
at this stage and I shall, therefore, dispose it 
of on the merits, particularly in view of the 
faot that the order in question has been passed 
without any inquiry. 

[71 On the merits, I am inclined to the view 
that the contention raised by Mr. Ghose should 
prevail substantially. Proceedings up to 13th 
January 1950 were under S. 144, Oriminal P. 0. 
On this date an application was put in by the 
petitioner by which it was prayed that the order 
of 3rd January be made absolute under 8- 144, 
Criminal P. 0., or in the alternative regular pro¬ 
ceedings under s. 147, Criminal P. C., be drawn 
up. It appears from the final order of the learned 
District Magistrate that the petitioner did not 
press for action under 8. 144, Criminal P. 0., 
and therefore the only point considered in the 
order was whether proceedings under 8. 147 
should be initiated or not. The procedure to be 
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followed on an application under 8 . 147 is given 
in 8. 147 of the Code. Aooording to this seotion 
if a District Magistrate, Sub.diyisional Magis¬ 
trate or Magistrate of the First Class is satisfied, 
from a police report or other information, that 
a dispute likely to cause a breach of the peaoe 
exists regarding any alleged right of user of any 
land or water as explained in 8. 146, sub-s. (2) 
{whether such right be olaimed as an easement 
or otherwise), within the local limits of his juris- 
diotion, he may make an order in writing stating 
the grounds of his being so satisfied and requiring 
the parties concerned in such dispute to attend 
the Court in person or by pleader within a time 
fo be fixed by suoh Magistrate and to put in 
written statements of their respective claims and 
shall thereafter inquire into the matter in the 
manner provided in S. 145. Section 146 (4) re¬ 
quires the Court to peruse the statements so put 
in, hear the parties, receive all suoh evidence as 
may be produced by them respectively, consider 
the effeofcs of such evidence, take such further 
•evidenoe (if any) as he thinks necessary and then 
to deoide whether the right olaimed under B. 147 
exists. If he finds that such a right exists, he 


may make an order prohibiting interference 
with the exercise of suoh right. An order under 
clause (l) of Section 147 requiring the parties 
in dispute to attend the Court can only be 
made if the Magistrate is satisfied from police 
report or other information that a dispute 
regarding the alleged right of user of land or 
water likely to cause a breach of the peace 
exists. If there is no police report or other infor¬ 
mation, he may give the applicant a chanoe 
to satisfy him or he may ask for a report from 
the police. If from the material placed before 
him he is not satisfied about the existence of a 
dispute likely to oause a breach of the peace, 
there will be no justification for initiating pro- 
oeedinge under s. 147, Criminal P. 0. On the 
other hand, even if a dispute likely to cause a 
breach of the peaoe exists, a Magistrate is not 
bound to prooeed under 8. 147. He is not bound 
to take proceedings under the seotion and may 
take aotion under 8. 144 or 8. 107, Criminal P. 0. 
But, ordinarily, the proper course for a Magistrate 
would be to take aotion under this seotion rather 
than to make temporary orders under s. 144 or 
8. 107, Criminal P. 0., without any inquiry into 
the respective claims of the parties as held in 
Jndar Deo v. Durga Prasad, A. i. R. ( 23 ) 1936 
Pat. 69 : (87 or. L. j. 37 s). 

[8] In this oase the learned Distriot Magistrate 
aet out to deoide the question whether proceed¬ 
ings should be taken under 8. 147 or not. He 
had, therefore, first to address himself to the 
question whether there was a dispute between the 
jparties relating to the alleged user of land or 


water likely to cause a breach of the peace. The 
learned Distriot Magistrate appears to assume 
that the dispute does exist. As regards the ques¬ 
tion whether it was likely to oause a breaoh of 
the peace or not, he thought that there was no 
such danger and observed further that there was 
no such danger even on the date of his order 
unless the first party tried forcibly to remove 
the obstruction. To provent this contingency he 
warned the petitioner not to take any action 
whioh may lead to a breaoh of the peace. The 
order read as a whole would indioate that the 
learned District Magistrate apprehendod that 
there was likelihood of a breaoh of the peace 
also. This is clear from the faot that the learned 
Magistrate had to say that there would be no 
breaoh of the peace if the petitioner does not try 
forcibly to remove the obstruction. What he 
meant was that if the petitioner ( 1 st party) tried 
to exeroise his alleged right of user of the path¬ 
way, a breaoh of the peaoe would occur. This 
was exactly the petitioner's oase. He had 
alleged that he had the right of user in the 
pathway whioh had been obstructed and that 
the exercise of his right would lead to a 
breach of the peaoe. The order does nob, there¬ 
fore, embody a finding that there is no dispute 
between the parties or that dispute between the 
parties is not likely to oause a breaoh of the peace. 
Assuming, however, that the Court thought that 
there was no suoh dispute between the parties 
whioh could lead to a breaoh of the peaoe, the 
order should have been that as there is no dispute 
likely to lead to a breach of the peace no pro¬ 
ceedings are necessary under 8.147. The learned 
Distriot Magistrate did not adopt this course. 
He proceeded to examine the question whether the 
petitioner had been exercising tho alleged right 
within 3 months before the date of his petition 
as required by proviso to S. 147. On this point 
he found that the pathway had apparently not 
been used for the 'previous 3 months’. He had 
no jurisdiction to consider this matter. He could 
go into this question only after passing the pre-' 
liminary order under cl. (l) of S. 147. After the 
preliminary order he ought to have considered 
the written statement of the parties, should have 
given them an opportunity to adduce evidence 
and then he could come to some deoision on the 
point. Without taking any evidence he has gone 
into the question which he had no jurisdiction 
to deoide. There was thus not only lack of juris¬ 
diction but the manner of exeroising the juris¬ 
diction was also patently illegal. He evon went 
further and considered the question whether the 
obstruction placed by the second party could have 
been removed or not. This question too would 
not arise if there was no basis for the initiation 
of the proceedings. The learned Distriot Magia- 
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trate in relying on Hemohandra v. Abdul Raha- 

man, A. I. R. (29) 1942 Cal. 244 : (I. L. R. (1942) 
2 Cal. 75 FB.) held that an order of the removal 
or obstruction could not be passed under S. 147, 
but he bad no jurisdiction to decide this question 
alsD. It could be considered only if the Court 
had reached the stage when it is to consider 
what order may be passed in the proceedings. 
According to the Calcutta view, an order pro- 
hibiting interference with the exercise of the 
right claimed by the petitioner can be passed 
under S. 147. The authority, therefore, could not 
be utilised for throwing out the petition. The 
faot that the learned District Magistrate consi¬ 
dered questions whioh could be cor eider ed only 
after passing of the preliminary order also indi¬ 
cates that the learned Magistrate felt that the 
petition could not be disallowed on the mere 
ground that there was no dispute about the user 
of land likely to lead to a breach of the peace. 
In fact, his last order under S. 144 would indicate 
that he felt the necessity for immediate action. 
The order, therefore, is easily assailable on 
grounds of illegality and excess of jurisdiction. 

[9] The learned counsel for the opposite party 
has contended relying on Manindra Chandra 
v. Darada Kanta, 30 cal. 112 : (6 o. W. N. 417) 
that a Magistrate may not be directed to pro¬ 
ceed under S. 147 if he has declined to proceed 
even if he passed his order without examining 
the applicant or allowing him an opportunity to 
substantiate his allegations. This case is distin¬ 
guishable. In this case a Magistrate instituted 
proceedings under 8. 145 and psssed an order 
under sub s. (l) of S. 145. After that he received 
information which led him to believe that there 
was no longer any dispute likely to oause a 
breach of the peace. On receipt of this informa, 
tion he cancelled his previous order. The parties 
had not yet put in their written statements. 
The High Court declined to interfere on the 
ground that the Magistrate had not aoted with- 
out jurisdiction. 

[lol I do not see how this case can assist the 
opposite parties. If on any material the Court 
had come to the conclusion that there was no 
dispute likely to cause a breach of the peaoe, it 
could have been urged that the High Court 
should not interfere with a finding of faot arrived 
at by the Magistrate. But the position here is 
different. The learned Magistrate had declined 
to proceed under S. 147. In faot, while holding 
that it is not necessary to initiate proceedings 
under s. 147, he has actually gone into matters 
which arise only after the initiation of the pro¬ 
ceedings. He has thus exercised jurisdiction for 
whioh there was no basis. He has actually 
arrived at findings on matters which he could 
not examine before passing a preliminary order. 
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This order, so far as these matters are concerned,! 
is without jurisdiction and the finding arrived 
at on these matters influenced his decision of 
the question whether proceedings under 8. 147 
should be initiated or not. This order, therefore, 
cannot stand and the case must go back for its 
proper disposal. 

[ 11 ] The learned District Magistrate shall 
decide on the material that may be made avail, 
able to him whether a dispute likely to cause a 
breach of the peace exists between the parties 
regarding the alleged user of any land or water. 
If such a dispute is found to exist, he shall 
exercise his judicial discretion in determining 
whether he should initiate proceedings under 
S. 147. If he decides to proceed under this section, 
a preliminary order as required by 8. 147 (l) 
shall be passed. The subsequent inquiry shall 
follow the directions contained in s. 145 (4) so 
far as they may be applicable. It is only after 
the parties have been heard and their evidence 
taken as required by s. 145 (4) that the Court 
would proceed to determine whether the right 
claimed by the petitioner first party has been 
proved to exist. If the Court is satisfied about 
the existence of the right claimed, it shall pass 
an order prohibiting any interference with the 
existence of such right. 

[ 12 ] The petition of revision is allowed and 
the case is sent back to the learned Distriot 
Magistrate for disposal of the petition according 
to law and in the light of the directions con¬ 
tained in this order. 

v.r.b. Revision allowed. 


A. I. R. (37) 1930 Assam 168 [C. N. 62.] 
Thadani C. J. and Ram Labhaya J. 

Maslcandar Ali and others — Appellants v. 
Rashid Ali and others — Respondents. 

8. M. A. No. 7 of 1949, D/- 16-5 1950, from order of 
Sub Judge, Cachar, D/- 10-5-1949. 

(a) Tenancy Laws—Sylhet Tenancy Act(XI [11] 
of 1936), Ss. 33 and 147 (l)(e)—'"Incident ol tenancy’* 
—Dispute covered by S. 33, if relates to incident 
of tenancy. 

Seotion 33 deals with the pre emptive right of a 
landlord. That right can be exercised against a trans¬ 
feree. The disputes directly covered by S. 33 would not 
normally relate to any incident of the tenanoy. It is 
however possible that in cases covered by S. 33 some 
question as to the incident of a tenanoy may’crop up 
incidentally. Even that need not necessarily convert 
the entire dispute into a matter which sub-ol. (e)of 
cl. (1) of S. 147 would cover. [Para 4] 

(b) Tenancy Laws—Sylhet Tenancy Act (XI [11] 
of 1936), S. 147—Second appeal. 

Obiter. — No second appeal can be competent when 
the order not being a deoree within the meaning of: 
S. 147 is not appealable at all. [Para 6X 

K. P. Bhattacharjya — for Appellants. 

S. K. Ohose and N. Af. Dam — for Respondents. 

D. E. Sarnia — for Guardian ad litem. 
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Ram Labhaya J. — This is an appeal from 
the order of the Sub-Judge, Caohar, dated 10 th 
May 1949 dismissing an appeal from the order of 
the Munsiff of Karimganj dated 30 th August 
1948 in Miso. Case No. 116 of 1947. 

[ 2 ] The appeal arises out of miscellaneous 
proceedings under s. 33, Sylhet Tenancy Act. 
The appeal was dismissed on the ground that the 
order of the learned Munsiff was not appeal, 
able. In coming to thi3 conclusion, the learned 
Sub.Judge relied on Narendra Lai v. Rabindra 
Lai, 51 cal. W. n. 673. The correctness of the 
view of the law that has prevailed with the 
learned Sub-Judge is assailed before us. 

[3] Section 33, Sylhet Tenancy Act, prescribes 
the procedure for an immediate landlord for the 
exeroise of his pre-emptive right if a notice is 
served on him under s. 30 or S. 32. Orders passed 
on an application under 8. 93 have not been made 
expressly appealable. Section 147 of chap. 10 of 
the Act, which deals with judicial procedure, 
provides for appeals in certain cases. It lays 
down that: 

"Subject to the provisions of S. 132, the Court having 
jurisdiction to determine a suit for possession of land 
may, on the application either of the landlord or the 
tenant of the land, determine all or any of the follow¬ 
ing matters.” 

Then follows a list of matters which may be 
determined at the instance of the landlord or 
the tenant under this section. It is claimed that 
sub-ol. (e) of S. 147, cl. ( 1 ) covers the matter now 
before ua and therefore the order was appelable. 
Sub-cl. (e) deals with "any other incident of the 
tenancy,” viz., incident not specifically mentioned 
in the preceding sub-olauees. 

[ 4 ] We do not find aDy force in this conten¬ 
tion. Sect'on 33 deals with the pre-emptive 
right of a landlord. That right can be exercised 
against a transferee. The disputes directly covered 
by s.39 would not normally relate to any inci- 
dent of the tenancy. It is however possible that 
in cases covered by 8. 93 some question as to the 
inoident of a tenancy may crop up inoidentally. 
Even that need not necessarily convert the 
entire dispute into a matter whioh sub-cl. (e) of 
cl. (l) of 9 .147, Sylhet Tenancy Act, would 
coyer. But in this case that difficulty does not 
arise. N° ineident of tenancy was in dispute in 
the trial Court. The learned Sub Judge, there- 
tore, was perfectly right in holding that the 
matter was not covered by e. 147 and that it 
was otherwise not appealable. The view that 
round favour with the learned Sub Judge is sup. 
ported by Narendra Lai v. Rabindra Lai. 61 

In that case Akram J. held that: 

nn.^.^ e °* B | 0D M *° nature of a tenancy for the 
Purposes of an application under 8. 83, Sylhet Tenancy 
Aot, oannot be deemed to be an order under 8 . 147.” 
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In his view it was necessary beforo a party 
could avail of the provisions of B. 117 , cl. 3, that 
there must be a substantive application or an 
order under that section Incidental determina¬ 
tion of matters enumerated in sub cls. (a) to (el 
of 8. 147 (1) in proceedings under 8. 33 would 
not bring the matters within tho ambit of 8 / 147 . 

lo] It is not necessary for us iu this oase to 
go to that extent. Here there has been no deter¬ 
mination of any matter which could bo regarded 
as an "incident of the tenancy.’ In fact, the 
tenants did not appear at all in the proceedings 
before the trial Court. They appealed from the 
decision and contested the claim for the first 
time in appeal. The view that the order of the 
learned Munsif was not covered by 8. 147 ( 3 ) is 
perfectly correct and this appeal, therefore, must 
fail on the merits. 

[6] Mr. Ghose raised a preliminary objection 
to the competency of the second appeal. The 
basis of his objection was that orders under 8. 33 
are not appealable. The appeal itself was dis¬ 
missed as incompetent. We have corno to the 
conch sion that tho view of the learned Sub- 
Judge is correct, and that there are no grounds 
for interference with the order on its merits. It 
is not necessary in these circumstances to give a 
decision on the preliminary objection though it 
is clear from tnc viow of the law that we have 
taken that no second appeal can be competent 
when the order not being a decree within tbej 
meaning of S. 147 is not appealable at all. 

[ 7 ] The learned counsel for the appellants has 
requested that the appeal be treated as a revision. 
No purpose can he served by treating the appeal 
as a revision as we have found that on the 
merits tho order of the learned Sub-Judge is 
correct. 

[8] Tho appeal is dismissed with coses. 

[ 9 ] Thadani C. J. — I agree. 

V-B.B. Appeal dismissed. 

A I. R. (37) 1950 Assam 169 [C. N. 63.] 

Thadani C. J. and Ram Labhaya J. 

The Gauhati Bank Ltd. — Appellant v. 
Bahrain Dutta and others — Rispondents. 

P. A. No. 3 of 1949, D/- 17-5-1950. 

(a) Civil P. C. (1908), O. 17, R. 1 (1) and (2) — 
Court’s power to grant adjournment conditional on 
payment ol costs. 

The powers of the Court to adjourn the bearing of 
the suit from time to lime under O. 17, R. 1 are very 
wide. It may grant adjournment on any terms that it 
considers fit. It is, therefore within the competence 
of the Court to grant an adjournment on the condition 
that costs are paid on a particular date, falling which 
the suit shall he dismissed or deforce struck off, as the 
case may be. Such a condition if imposed could also 
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be enfotoed in the event of non-oompliance of the order. 

[Para 9] 

Annotation: (’44-Com.) Civil P. C., 0. 17, R. 1,N. 5, 
Pts. 1 and 8 

(b) Civil P. C. (1908), O. 17, Rr. 1 and 3 — Order 
whether under R, 1 or R. 3—Determination of. 


should provide that if the entire decretal amount 
with interest and costs was not realised from 
defendants 1 and 2 , the unrealised amount of the 
decree would be recoverable from defendant 3 
with consequential costs. 


Where the Court does not indicate in exprea9 terms 
that it was proceeding under 0. 17, R. 1, the determina¬ 
tion of the question whether it proceeded under 0. 17, 
R. 1 or under 0. 17, R. 3 would depend on the cir- 
aumstanccs of the oase. [Para 18] 

Annotation: (’44-Com.) Civil P. C , 0. 17.R.1, N. 1; 
0. 17 R. 3, N. 1. 

(c) Civil P. C. (1908), S. 11—Dismissal of suit on 
default to deposit adjournment coats —Fresh suit, if 
barred-Civil P. C. (1908), O. 17, R. 1. 

The dismissal of the suit on plaintiff’s default to de¬ 
posit oosts, not being a dismissal on the merits, would 
not create any bar to the institution of a fresh suit 
under S. 11. [Para 20] 

Annotation : (’44-Com.) Civil P. C., S. 11, N. 106, 
Pt. 6; 0. 17, R 1, N. 5. 


(d) Civil P. C. (1908), Ss. 2 (2) (b), 96 and 115 — 
’’Default” — Dismissal of suit for non-payment of 
adjournment costs—Appeal—Revision—Civil P. C. 
(1908), O. 17, R. 2. 

The word ‘defaalt’ in 8. 2 (2) (b) is not limited in its 
operation nor has it b?en qualified in any way. The 
default in the definition does not refer merely to oases 
of default specifically dealt with in the Code, but oovers 
an order dismisjing a suit for non-payment of adjourn¬ 
ment oosts. Further, an order dismissing a suit for 
want of prosecution would not be treated a9 a judicial 
determination of the matters in controversy A. I. R* 
(30) 1943 Nag. 149, Dissent. [Paras 22 and 24] 

Therefore, an order dismissing a suit for non-payment 
of adjournment coBts is not appealable either as a de¬ 
cree or as an order. A petition of revision against suoh 
an order would however lie and It would be open to the 
High Court to set aside the order where in the exeroise 
of its revisional jurisdiction it finds that interference 
is called for or justified. [Para 32J 

Annotation ’. (’44-Com.) Civil P. 0., S. 2 (2) N. 16 
Pts. 4 to 8; S. 115, N. 19 Pt- 1; 0. 17, R. 2, N. 9 
Pts. 1 and 3. 

(e) Civil P. C. (1903), O. 17, Rr. 1 and 2—Plaintiff 

ordered to pay adjournment costs— Costs not paid 
— Suit dismissed for non-payment of costs in ab¬ 
sence of plaintiff-Plaintiff held ought to have been 
given opportunity to show if there was any good 
reason for non-compliance—Procedure adopted by 
Court held was materially irregular causing failure 
of justice. . „ a 37] 

Annotation: (’44-Com ) Civil P. C., 0. 17, R. 1, N. 5, 
0. 17, R. 2, N. 7. 

D. N. Medhi — for Appellant. 

J. C. Sen and P. C. Dutta ; and B. N. Deka — for 
Respondents 1 and 2, respectively. 

Ram Labhaya J. — This is an appeal from 
the decree and order of the ex-offioio Sub. 
Judge, Tezpur, by whioh plaintiff’s suit was dis¬ 
missed for non-ptyment of adjournment costs 
on 19th May 1948. The decree was signed on 
11th February 1949. 

[2l The appeal was presented on bshalf of the 
plaintiff (the Gauhati Bank). The suit was for 
recovery of Rs. 56,899/9/3. A deoree for the 
amount olaimed was prayed for against defendants 
;i and 2. It was furbhar prayed that the deoree 


[3] The suit was dismissed in the following 
circumstances. On 6th August 1947, defendants 
applied for production of oertain dooumenta by 
plaintiff for inspection. The Court ordered the 
production of the documents asked for. On the 
next date viz., 1st Ootober 1947, defendant ap¬ 
plied for the dismissal of the suit on the ground 
of the failure of the plaintiff to produoe the 
dooumenta asked for. Plaintiff applied for more 
time for the purpose and time was allowed till 
26th November 1947. The oase again oame up 
for hearing on 28th January 1948. The docu¬ 
ments asked for had not bsen produced by the 
plaintiff till then. The Court ordered that the 
application of defendant 3 dated 1st October 
1947 asking for the dismissal of plaintiff s suit 
on aocount of non-compliance with the order of 
the Court be put up for hearing. This petition 
was heard on 7th April 1948. The learned Sub- 
Judge found that the plaintiff »vas nob in a 
position to produoe all the dooumenta asked for, 
and in point of faot both the parties were blame¬ 
worthy. He, therefore, did not dismiss the suit, 
but ordered that plaintiff should produce oertain 
specified documents and if the plaintiff Bank was 
not able to produce any of these dooumenta it 
ahould make an avernmentto that effeot in Court. 
It waa further provided in the order that in the 
event of its non-oompliance, the suit shall be dis¬ 
missed. The case was fixed for 2lsfc April 1948. 

[ 4 ] The plaintiff did not oomply with the 
order even by this date and asked again for ex¬ 
tension of time for compliance. On Slat April 
1948 , when the oame up for hearing, the Court 
refused to grant any more time and fixed 28th 
April 1948 for considering the consequences of 
default on plaintiff’s part. On 29th April 1948, 
considering that the olaim was for a sum of 
rs. 66,889-9-3, the Court reviewed its previous 
order on the condition that the plaintiff paid 
Be. 25 to defendant 3 as adjournment oosts. The 
time for produoing the documents was extended 
till 19th May. On 19th May plaintiff produoed 
some documents and put in an affidavit explain¬ 
ing the non.production of some others. 

[5] The sum of Rs. 25 payable to defen¬ 
dant 3 as adjournment 003ts was not deposited. 
The result was that there was only a partial 
compliance with the order of the Court dated 
28 th April 1948. The learned Sub-Judge then 
passed the following order: 

“Plaintiff file 3 oertain dooumenta and flies an affi* 
davit regarding other dooumenta oalled for. Adjourn* 
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tnent oost not paid—the suit is dismissed in terms of my 
above order for non-payment of adjournment costs 
(whioh the plaintiff appears unwilling to pay)." 

[6] This appeal ig direofced against this order. 
It is contended that the amount due by way of 
coat to defendant 8 was not deposited on the 
request by his counael in conformity with a 
common praotioe by whioh coats are paid to th 9 
counael for the party in whose favour the order 
for ooata is made. It is urged further that the 
oase wag not oalled on 19th May 1948 and plain, 
tiff’s counael had no opportunity to explain why 
the amount had not been deposited. The suit 
was dismissed in the absence of plaintiff’s 
counsel, who learned about it next day. There 
is an affidavit from the pleader of the plaintiff 
Bank in support of the above statement of facts. 
This affidavit has not been contradicted. 

[7] Defendant 9 in whose favour the order 
of oosts was made is not before the Court. 
The appeal is being heard ex parte against him. 
Defendants 1 and 2 have resisted the appeal. 

[8] The learned counsel for defendants 1 and 
2 urges that this appeal is not competent. His 
contention is that the order of the Court dismie- 
sing the suit merely for non-payment of costs 
does not amount to a decree and that no appeal 
lies from the order notwithstanding that a 
deoree sheet was later on prepared. His oase 
was that the order was passed under o. 17, B. l. 

[9] There is considerable force in this con. 
tention. Order 17, R. 1 , Civil P. C., giveB the 
Court the power to adjourn the hearing of the 
suit from time to time. The powers of the 
Court in this matter are very wide. It may 
grant adjournment on any terms that it const- 
ders fit. It is, therefore, within the competence 
of the Court to grant an adjournment on the 
condition that oosts are paid on a particular 
date, failing whioh the suit shall be dismissed 
or defence struok off as the case may be. Such 
a condition if imposed could also be enforced in 
the event of non-compliance of the order. This 
proposition appears to be concluded by authority. 

[ 10 ] In Siwratan v. Kristo Mohan , A. I. r. 
(9) 1922 oal. 320 : (48 Oal. 902), the order was to 
the following effeot: 

"It the money ia not paid by 1st June, the suit will 
be dismissed with oosts).’’ 

[Ill It was held that 

a farther order was neoessary by the Court bjfore 
the suit was dismissed, bat the Court would not be 
bound to pass the order of dismissal." 

[12] It is dear from this decision that it was 
reoognised that the Court had the power to dis¬ 
miss the suit if the order as to the payment of 
costa was not complied with. 

[13] In E.I. Bly. Oo. v. Jitmal Kallomal, 
A. I. R. (11) 1916 ALL. 280 : (47 ALL. 638), it 
was laid down that if payment of oosts is made 
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a condition precendent to the adjournment 
granted to tho defendants and the order provi¬ 
des that if costs are not paid, the defence will 
be struck off, it is open to the Court to strike 
off the defence and proceed ex parte when tho 
oosts are not paid as directed. 

[ 14 ] In Raju Chettiar v, Ramakkal , a. i. r. 
(28) 1941 Mad- 437 : (199 I. c. 790), the learned 
Judge referring to cl. ( 2 ) of o. 17, R. 1 , observed 
as follows: 

"It is clear from eub-r. (2) that the Court is given 
ample discretion as regards the conditions subject to 
which it may adjorun the hearing of the suit in 
ao far as the costs occasioned by the adjournment are 
concerned. I am not prepared to eay that when the 
Court finds a plaintiff constantly defaulting in being 
ready for the trial, it will not be justified in directing 
the payment of the day costs as a condition precedent 
to the further hearing of the suit. When suoh a con¬ 
dition is inserted in the order it ie valid and oould be 
enforced by the dismissal of the suit." 

[15] Tho same view was taken in Mt. Jani 
v. Mt. Soni, A. I. r. (27) 1940 Nag. 158 : (186 
I. O. 473) where the learned Judge followed 
E. I. Ely. Co. v. Jit Mai Kallo Mai, A. I. R. 
(12) 1925 ALL. 280 : (47 ALL. 538). 

[16] The learned counael for the appellant 
has not cited any authority against this view. 
It is obvious that in these circumstances the 
Court was fully competent to order as it did 
on 28th April 1948 that the suit will be dismissed 
if the plaintiff did not pay Rs. 25 as adjourn¬ 
ment costs to defendant 3. It oould also enforce 
this condition by dismissal of the suit as it later 
on did on 19th May 1949. 

[17] The learned oounsel for the plaintiff- 
appellant has contended that the order of 19th 
May 1948 dismissing the suit for plaintiffs de¬ 
fault is covered by 0. 17, R. 3, Civil P. 0. 

Cl8] I find myself unable to accept this con¬ 
tention. The two orders dated 28 th April and 
19bh May i9i« read together leave no room for 
doubt that tho Court was not proceeding under 
0 . 17, B. 8. Assuming that the circumstanoes 
of the case also attracted the applicability of 
0. 17, R. 3, there can be no doubt that the Court 
was not bound to take action under o. 17, R. 3. 

It could adopt any alternative course that was 
open to it. In these circumstanoes to dismiss 
the suit only for default on the part of the 
plaintiff-appellant was possible. The Court had 
the power to pursue this course. But the Court 
has not indicated in express terms that it was 
proceeding under o. 17, R. l. In these circum¬ 
stances the determination of the question whe¬ 
ther it proceeded under O. 17, B. 1 or under 
O. 17, R. 3, would depend on the circumstances 
of the oase. These oircumstances have been' 
stated above. They do not even remotely sug- 
gest that the Court had O. 17, R. 3 in mind. It 
dismissed the suit merely on the ground of 
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plaintiff’s default in the payment of the cost. 
This fact was emphasised in the order. There is 
absolutely nothing in the order to indicate that 
the Court proceeded to decide the suit on the 
merits. If the Court had intended to dispose of 
the suit on its merits, there would have been at 
least this statement that the suit is dismissed 
for want of evidence. Again, defendant 3 had 
claimed compensation from the plaintiff on the 
ground that the suit against him was passed on 
false and vexatious grounds. The point was in 
issue. He would have had an opportunity of 
substantiating his claim if the Court had pro- 
ceeded on the merits. 

[19] There is also another significant faot, 
Plaintiff’s pleader was not present on 19th May 
1948 when the suit was dismissed. The docu¬ 
ments called for along with an affidavit were 
produced that day. But the suit was not dis¬ 
missed at that time. It was apparently put up 
later. The affidavit from the pleader of the 
plaintiff is to the effect that the case was not 
called and it was dismissed in his absence. The 
affidavit remains uncontradicted. The order 
also does not indicate that any of the defen¬ 
dants was present. This circumstance also points 
to the conclusion that the Court did not proceed 
under o. 17, R. 3 as suggested by the learned 
counsel for the plaintiff-appellant. In fact, there 
is nothing in the circumstances of this case to 
show that the dismissal of the suit was ordered 
by tho Court after proceeding on the merits 
under o. 17, R. 3. 

[2ol The dismissal of the suit on plaintiff’s 
default to deposit costs not being a dismissal 
on the merits, would not create any bar to the 
institution of a fresh suit under S. 11, Civil P. C. 
This view finds support from Shaik Sahib v. 
Mahomed , 13 Mad. 510, wherein it wa3 held that 
an order dismissing a plaintiff’s suit for non¬ 
payment of a fee for Commissioner was not a 
decision on the merits and therefore did not bar 
a fresh suit on tho same cause of action under 
8. 13 (now 8. li) of the Code. This view pre¬ 
vailed in Hari Ram v. Lalbai , 26 Bom. 637 : 
(4 Bom. L R. 262) also. In this case, the suit 
was dismissed for failure to give security for 
costs of the suit. The order now before us, 
therefore, is not covered by the definition of the 
decree as given in S. 2 ( 2 ), Civil P. C. The 
learned counsel for the appellant has not even 
contended that the order would be oovered by 
the definition of the decree and has not cited 
any authority in support of it. His case only 
was that the order should be taken to have 
been passed under o. 17, R. 3 and this aspect of 
the matter has been dealt with above. 

[ 21 ] In Mt. Radhabai-v.Mt. Purnibai A.I.R. 
(30) 1943 Nag. 149 : (i.L.R, (1943) Nag. 613), how. 


A. I. 

ever, a decision not cited at the Bar, Digby J. r 
held that the order dismissing a suit for non¬ 
payment of adjournment coats was covered by 
the definition of the decree as contained in 
S. 2 (2), Civil P. G., and that an appeal was 
competent from such an order. In that case the 
suit was dismissed in the presence of the parties 
on the ground that plaintiff was unable to pay 
the costs of adjournment. The payment was a 
condition precedent to the suit proceeding. An 
application for restoration of the suit was put in 
by the plaintiff. On this the Court ordered that 
its order dismissing the suit was an order under 
O. 17, R. l, and agreed to restore the suit on 
payment of Rs. 22 as costs to the other side. The 
sum of Rs. 22 was offered to the defendant’s 
counsel in pursuance of this order, but he refused 
to accept it. He presented a petition of revision - 
against the order of the learned Judge agreeing 
to restore the suit on payment of the adjourn¬ 
ment costs. The question raised in the revision 
petition was that an appeal should have been 
preferred from the order of dismissal whioh was 
treated as analogous to an order of dismissal 
resulting from the application of 0. 17, R. 3. 
From the respondent’s side the contention put 
forward was that no appeal was competent and 
an application for restoration under 8. 151 wa3 
the only remedy. The learned Judge noticed 
that tho definition of the decree given in the 
Civil Procedure Code excluded the dismissal of 
a suit for default from its scope. He interpreted 
the word ‘default’ in this definition as limited 
to such defaults which were specifically dealt 
with by the Code. He had no authority in support 
of the view he took and he could refer only to 
Sewratan v. Eristo Mohan, a.i.r. (9) 1922 cal. 
320 : (48 cal, 902) in which it was assumed that 
if adjournment C03ts were not paid by a certain 
date as ordered, and the suit was dismissed for 
default an appeal would lie. 

[22] With great respeot, I am unable to agree 
with the view taken by the learned Judge in 
this case. The definition of the decree expressly 
excludes any order of dismissal for default. The 
word 'default’ in this definition is not limited; 
in its deration nor has it been qualified in any 
way. If it is held that the default in the defini¬ 
tion refers to oases of default specifically dealt 
with in the Code, it would be reading something 
into the definition which is not contained therein. 
Besides, even if we assume that an order of 
dismissal for default of a kind not specifically 
dealt with by the Code was not meant to be 
excluded under 8. 2 ( 2 ) (b), before such an 
order could be characterised as a decree, it is 
necessary that it should amount to a formal 
expression of an adjudication which so far as 
the Court expressing it conclusively determines 
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the rights of the patties with regard to all or 
any of the matters in controversy in the suit. 
The learned Judge of the Nagpur High Court 
did not consider whether an order dismissing a 
suit for default for non-payment of adjourn¬ 
ment oosts could be treated as an adjudication 
which conclusively determines the rights of the 
parties with regard to all or any of the matters 
in controversy. He merely found that a default 
in the payment of costs was not excluded from 
the definition of the deoree. He did not consider 
whether the positive qualifications of a decree 
are present in such an order. In my opinion 
these qualifications are completely lacking. A 
plaintiff institutes a suit. He is ordered to do a 
certain thing, viz., payment of costs. The pay¬ 
ment of costs is made a condition precedent to 
the further prosecution of the suit. He fails to 
pay the costs and the suit is dismissed. There is 
no judicial determination of the matters which 
were in controversy in the suit. The plaintiff 
in such a case is not permitted to prosecute the 
suit. His position would be that of a person 
who has not instituted a suit at all. The suit, 
though dismissed, has not been disposed of on 
the merits. This view finds support from Abdulla 
A&ghar Ali v. Ganesh Das , a. i. r. (20) 1933 

P. 0 68 : (60 Cal. 662). 

[23l In this case Abdulla Asghar Ali v. 
Ganesh Das, a.i r. (so) 1933 p. c. 68 : (60 Cal. 
662 ), their Lordships distinguished an earlier 
deoision of the Privy Council reported in Chandri 
Abdul Majid v. Jawahir Lai, a. I. R. (l) 1914 
P. C. 66 : (36 ALL. 350). They quoted a passage 
from the judgment in that case which was 
delivered by Lord Moulton. The passage is as 
follows: 

‘‘The chief matter of argument before this Board 
was a contention that the decree which it is sought to 
enforce had been constructively turned Into a decree of 
His Majesty in Counoil and assigned to the date of 
13th May 1901, by virtue of the dismissal of the appeal 
for want of proBeoutlon on that date, and that there¬ 
fore the period of limitation wis 12 years from 13th 
May 1901, by virtue of Art. 180, Limitation Act, 1872. 
(Under Art. 180. 12 years was allowed for the execu¬ 
tion of an order of His Majesty in Counoil.) Their 
Lordships see no foundation for this contention whioh 
appears to have been the basis of the decision of the 
Courts below. The order dismissing the appeal for 
want of proseoution did not deal judicially with the 
matter of the suit, and oould in no sense be regarded 
as an order adopting or confirming the deoision appeal¬ 
ed from. It merely reoognised authoritatively that the 
appellant had not complied with the conditions under 
which the appeal wa3 open to him and that therefore 
be was in the same position as if he had not appealed 

* > all* 

[24] The correctness of the view enunciated 
in this passage was not questioned. It follows 
that an order dismissing a suit for want of pro¬ 
secution would not be treated as a judicial de¬ 
termination of the matters in controversy. 


[25] In re Eayambu Pillai, A. I. r. ( 28) 1941 
Mftd. 836 : (l.L.R. (1941) Mad. 964 (F.B.)),a Full 
Bench decision, it was held by their Lordships 
that the word default’ in s. 2 ( 2 ) was not con¬ 
fined to default in appearance alone. It included 
other defaults as well. 

[26] The same view was taken in o agdish 
Kumar Singh v. Eari Krishen Daa A. i. R. 
(29) l'J42 oudh 362 : (j 99 i. c. 835) and it was 
held that the word 'default’ in the definition of 
the decree covered default of prosecution. I am 
in respectful agreement with the view taken in 
the above two cases for tho reasons given above 
by me. An order of dismissal for non-prosecu¬ 
tion according to this view does not amount to 
a decree even though a decree is prepared in 
pursuance of the order. 

[27] The authorities bearing on the interpre- 
tation of the word ‘default’ as used in the defi- 
nition of the expression ‘decree’ are not, however, 
uniform. 

[28] The contrary view was taken in Moham- 
madi Husain v. Mt. Clvindro, a. i. r. ( 21 ) 1937 
ALL. 284 : (168 I. C. 1001) and Abdul Majid v. 
Amini Khitun A.I. u. (29) 1942 cal. 539: (l.L.R. 
(1942) 2 Cal. 253). In Mohammadi Husain v. Mt. 
Chandro, A. I. R. (24) 1937 ALL. 284 : (168 I. C. 
1001 ), it was held that the expression ‘dismissal 
for default’ meant dismissal for non-appearanco 
and did not cover a dismissal where the appel¬ 
lant’s pleader was present and expressed his in¬ 
ability to argue the appeal which was dismissed 
for non-prosecution. 

[29] In Abdul Majid v. Amiga Khatwi, 
A. I. R. (29) 1942 Cal. 539 : (I. L. R. (1942) 2 Cal. 
253), the learned Judges held that the expres- 
sion in question did cot include a dismissal for 
non payment of deficit eourt-feo. In a sense the 
Allahabad decis : on is distinguishable. In that 
the real question was whether the physical pre 
senco of a pleader who was unable to argue the 
appeal was appearance or not. r lho learned 
Judges appeared to have treated that appearance 
as appearance in law. This question does not 
arise in tho present case and it i3 not necessary for 
us to decide as to whether in the circumstances 
of the Allahabad case the appearance of the 
pleader wa3 an appearance in the eye of law or 
not. 

[30] In the Calcutta case it wa3 held that an 
order dismissing a suit or appeal for non pay¬ 
ment of additional court-fees is not an order of 
dismissal of the suit under S. 2 ( 2 ) (b) but that 
it was a decision under the Court-fees Act and 
was appealable as a decree. On facts this case is 
also distinguishable. But so far as the two de- 
cisions considered above lay down that tho 
expression ‘dismissal for default’ in cl. (b) of 
8. a (2), Civil P. O., was meant to apply only to 
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defaults as were specifically dealt with by the 
statute as in o. 9, with great respect to the 
learned Judges I find myself unable to agree 
with them. 

[31] In Sewratan v. Eristo Mohan, A.I.R. (9) 
1922 Cal. 320 : (48 Cal. 902), it was assumed that 
a conditional order that in default (of payment 
of money) the suit shall stand dismissed could 
not be revived in the absence of an appeal. 
Similarly, in Rajachettiar v. Ramakkal , A.I.R. 
(28) 1941 Mad. 437 : (199 I.O. 790), an appeal was 
heard and disposed of against an order dismis¬ 
sing a suit for payment of costs. No objection 
was raieed to the competency of the appeal. On 
the other band, in E. I. Rly. Co. v. Jitmal 
Kallomal , A.I.R. (12) 1926 ALL. 280 : (47 ALL. 
538) and Mt. Jani v. Mt. Soni, A.I.R. (27) 1940 
Nag. 158 : (166 I. C. 473), revision petitions were 
entertained against orders dismissing suits for 
default in the payment of adjournment costs. 
In these also no objection was taken to the com¬ 
petency of the petitions. These cases are of no 
great assistance one way or the other as the 
point now before us was not in question in these 
cases and no considered deoision on it can be 
said to have been given. 

[92] The review of the authorities considered 
above seems to justify the conclusion that the 
weight of authority like that of reason is on the 
side of the view that an order dismissing a suit 
for non-payment of adjournment costs iB not 
appealable either as a deoree or as an order. 
A petition of revision against such an order 
would however lie and it would be open to the 
High Court to set aside the order where in 
the exercise of its revisional jurisdiction it finds 
that interference is called for or justified. 

[S3] The order dismissing the suit was passed 
on 19th May 1948. The appeal;in this case was 
filed on 19th March 1948. The deoree sheet was 
signed on nth February 1949. The appeal was 
within time according to the view that still 
obtains in the Caloutta High Court, vide Su- 
dhansu Bhusan v. Majho Bibi, A. I. R. (24) 
1937 cal. 732 : (176 I. O. 36l) and Sarat Chandra 
v. Rati Kanta , A. I. R. ( 26 ) 1939 cal. 711 : (186 
i. 0. 58). This view was not followed by us in 
Oivil Appeal no. 31 of 1947 (The Governor-Gene, 
ral of India in Council v. Messrs. Jesraj Tilak- 
chand Labhchand) : (A. I. R. (37) i960 Assam 
83). But we extended the period of limitation 
in that appeal under 8. 5 on the ground that 
the appellant was misled by the view prevailing 
In the Calcutta High Court. If the present 
appeal had been competent, we would have fol¬ 
lowed the same course, as this appeal was also 
filed before our deoision in Appeal No. 31 of 
1947 : (A. I. R. (37) 1950 Assam 83). The appeal 
would have been heard on the merits. But we 


have come to the conclusion that the appeal is 
not competent. The learned counsel for the 
appellant has requested that if the appeal is 
held to be not competent, it may be treated as 
a revision. In view of the uncertain state of 
the law on the point as to whether an appeal 
was competent or not, we think the request may 
not be refused. We, therefore, decide to treat 
the appeal as a petition for revision. 

[36] The learned counsel for the respondent 
has pointed out that even if the appeal is treated 
as a petition of revision, it would still be barred 
by time. The Statute does not prescribe any 
period of limitation for petitions of revision. 
The grounds on whioh the period of limitation 
would have been extended if the appeal had 
been competent, amply justify the condonation 
of delay now that the appeal has been treated 
as a petition of revision. The High Court has 
also the power to interfere on its own motion 
in the exercise of its discretionary powers under 
3 . 115 , Civil P. 0. at any time in cases where 
facts justify interference. This, in my opinion, 
is a fit case for the exeroise of the revisional 
jurisdiction. 

[ 37 ] On the merits the order dismissing the 
suit ought not to be allowed to stand. The 
learned Sub Judge had the jurisdiction to pass 
the order that if costs were not paid on the due 
date, the suit shall be dismissed. He oould also 
enforce this condition. But in this case he dis¬ 
missed the suit in the absence of the plaintiff. 
The case was not called at all. This is proved 
by the affidavit filed on behalf of the plaintiff 
which remains uncontradicted. The bank, there¬ 
fore, had no opportunity to explain its conduot. 
At a previous stage of this oase when a similar 
default had ocourred, the learned Sub-Judge 
gave an opportunity to the plaintiff to show if 
there was any good cause for non-compliance. 
The same procedure should have been followed 
on this occasion. If plaintiff was bound to 
appear on 19th May and failed to appear the 
more appropriate course would have been to 
dismiss the suit for default of appearance. If 
appearance was not obligatory on that date, the 
crushing penalty of the dismissal of the suit for 
Rs. 66,889-9 3 should not have been imposed 
without giving the plaintiff a chance to satisfy 
the Court that he had good reasons for non- 
compliance. If such an opportunity had been 
given, the Court would have been made aware 
of the request from the counsel for defendant 3 
for payment of costs. The Court would not 
have been bound to accept this arrangement and 
may have insisted on payment of the costs 
forthwith. The plaintiff could then have paid 
the costs. It would have also been open to the 
Court to accept the arrangement. The drastic 
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Bfcep taken would have been avoided. The pro- 
cedure adopted by the Court below was mate¬ 
rially irregular and it has caused a failure of 
justice. 

[38] The order for payment of costs was in 
favour of defendant 3. The default affected him 
alone. There was no need for the dismissal of 
the entire suit even against defendants 1 and 2 . 
In this respect also, there has been no proper or 
judicial exercise of discretion by the learned 
Sub Judge. Defendant 3, the person aggrieved 
by plaintifl’e default, is not now before us. He 
is not contesting and he is being proceeded 
against ex parte. 

[39] The petition is therefore allowed. The 
order of the learned Sub-Judge dated 19th May 
1948 is Bet aside. The Euit is restored. The case 
Bhall be remanded to the Court of the learned 
ex-officio Sub.Judge., Tezpur, for disposal on 
the merits. 

[40] Petitioner (Bank) shall pay Fs. 100 as 
costs to defendants 1 and 2. 

[41] Thadani C. J—I agree, but would add 

% few words. 

[42] I am content to rest my decision on the 
undisputed fact that the plaintiff’s advocate was 
not present in Court on 19th May 1948, the date 
on which the suit was dismissed for non-pay¬ 
ment of the adjournment costs. Apparently the 
plaintiff was also absent on that date. The 
learned Judge then bad the option of proceeding 
to dispose of the suit either under o. 17, R. 2 or 
O. 17, B. 3, Civil P. 0. I think it is reasonable 
to say, on the facts of this case, that the learned 
Judge disposed of the suit under O. 17, R. 2 , and 
not under o- 17, R. 3. 

[42] I am also content not to express any 
view, one way or the other with reference to 
the interpretation as put by Digby J., in the 
case reported in Mt. Radhabaiv. Mt. Purni - 
bai, A. I. R. (30) 1943 Nag. 149 : (I. L. R. (1943) 
Nag. 618), on the word ‘default’ occurring in 
B. 2 (2), Civil P. C., as it is not necessary for the 
purposes of our deoision. 

V.B»B. Revision allowed. 
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Thadani C. J. and Ram Labhaya J. 

The Governor -General of India in Council 
—Appellant y. Jesraj Ttlokchand Labhchand 
and others — Respondents. 

First Appeal No. 81 of 1947, D/- 16-6-1960, from 
judgment and decree of Addl. Sub-Judge, A. V. D., 
D/- 29-3-1946. 

(a) Railways Act (1890), S. 72-Risk Note B — 
Proviso — Misconduct — Evidence — Failure of 
Railway Administration to discharge its obliga¬ 
tion as bailee and also under proviso to Risk 
Note—Presumption— Evidence Act (1872), Ss. 106 
a&d 114 (g)— Contract Act (1872), Ss. 151 and 152. 
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Tho plaintiffs brought a suit for compensation 
against a State Railway for the loss sustained by them 
by reason of the non-delivery of certaiu goods carried 
by the defendant under Risk Notes A and B. Some 
five months before tho litigation commenced, the 
plaintiffs called upon the Railway Administration to 
make an enquiry into tho matter of the lose of the 
consignment, and sent a reminder to tho Railway 
Administration 3 weeks later. In the two letter?, 
there was no specific request made by the plaintiffs 
for a disclosure by the Railway Administration as tc 
the manner in which it had dealt with the cone'gn- 
ment in transit, but it was plain from the endorsement 
of the Chief Commercial Manager forwarding a copy 
of the letter to the Station Master concerned that he 
understood the implication of the request made by the 
plaintiffs in the matter of the enquiry into the non 
delivery of the consignment. However, the Railway 
Administration failed, beforo the litigation com¬ 
menced, to furnish to tho plaintiffs particulars of 
the manner in which the consignment was dealt with 
in transit. Even after a ^pleader’s notice wae served 
upon the Railway Administration, the Deputy Direc¬ 
tor, Railway Board, merely replied that the pleader's 
notice bad been forwarded for disposal to the General 
Manager. No cornmunication, however, was re¬ 
ceived by the plaintiffs from the General Manager, 
When the dispute came tc the stage of litigation, the 
Railway Administration again did not lead any evi¬ 
dence in discharge of its obligation under the proviso 
contained in Risk Note B: 

Held (1) that there was no obligation on the plain¬ 
tiffs to call upon the Railway Administration to give 
evidence at the trial In discharge of its obligation 
under the proviso contained in Risk Note B, the obli¬ 
gation of the Railway Administration being uncondi- 
tional; [Para 12) 

(2) that the terms of cl. (g) of S. 114, Evidence 

Act, were clearly attracted, the presumption being 
that if the Railway Administration had produced the 
reports and led evidence as to the manner in which 
the consignment was dealt with in transit, the reports 
and the evidence would have gone against the Railway 
Administration, and given rise to an inference of mis¬ 
conduct on tho part of the Administration or its 
servants; [Para 13J 

(3) that even as a bailee, the Railway Administra¬ 
tion had to give evidence to satisfy the Court that it 

bad discharged its obligation under tho Contract Act, 
and that the only way in which it could have dis¬ 
charged its obligation as a bailee was by giving evi¬ 
dence a3 to the manror in which the consignment 
was dealt with in transit, quite apart from its obliga¬ 
tion under the proviso contained In the Risk Noto°lJ 
having regard to tho provisions of S. 106 of the 
Evidence Act; [Para 14) 

(4) that, therefore, the Railway Administration was 
responsible for the loss of the consignment. [Para 20) 

Annotation: ('46 Man) Railways Act, S. 72, 
Notes 5, 17 and 2-5; Evidence Act, S. 106 N. 6; 
S. 114 N. 11; Contract Act, 8s. 161 and 152 N. 8. 

(b). Railways Act fl890), S 72—Risk Note B — 
Proviso — Misconduct — Pleading — Civil P c. 
(1908), O. 6, R. 4. 

Before any question relating to tho discharge of 
the obligation imposed on the Railway Administration 
by the proviso contained in the Risk Nolo B arises, 
the plaintiff is not bound to state that the loss of the 
consignment was due to themieconduot of tho Railway 
Administration or its servants. [Para 10] 

Annotation: (’46-Man) Railways Act, S. 72, N. 17. 
(’44-Com.) Civil P. C. 0. 6 R. 4 N. 12. 
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(c) Civil P. C. (1908), O. 41, R. 1—Suit against 
Railway Administration —Plea that plaintiff with¬ 
out alleging and proving misconduct could not 
claim compensation not raised in written state¬ 
ment— Plea, if can be allowed to be raised in ap¬ 
peal—Railways Act (1890), S. 72. 

Per Ram Labhaya J.—Where the defendant admits 
a material fact in no mistake or misapprehension in 
hi3 written statement, he cannot be allowed to convert 
his admission into a denial for the first time in ap¬ 
peal. Thus, where there is an omission in the written 
statement to raise the plea that as the consignment 
was admittedly booked under Risk Notes A and B, 
the plaintiffs could not claim compensation without 
alleging and proving misoondnct on the part of the 
Administration or it9 servants and the liability to pay 
compensation is admitted, the plea cannot be allowed 
to bo raised in appeal for the first time as it involvos 
a total denial of liability to pay compensation. 

[Paras 33 and 34] 

Annotation: (’44 Com.) Civil P. C , 0. 41 R. 1 N, 12; 
('4G-Man ) Railways Act, S. 72 N. 17. 

(d) Railways Act (1890),* S. 72-Compensation- 
Determination of. 

Per Ram Labhaya J:— In case of non-dolivery of 
consignment, the Railway Administration is respon¬ 
sible only to the consignee. The subsequent or the 
ultimate transferee stands in the shoos of the con¬ 
signee so far as the loss is concerned. The price that 
he pays cannot afford any criterion for assessing 
compensation, for it is the loss to the oonsignee which 
tho Administration ha3 to make good. (Para 49] 

Annotation: (’46-Man.) Railways Aot, 3. 72 N. 35. 

D. N. Medhi— for Appellant. 

A. N. Bose, M. N. Roy and J, C. Sen. 

—for Respondents. 

Thadani C. J. — This is an appeal from the 
judgment and decree of the Additional Subor¬ 
dinate Judge, A. V. D. dated 29th March 1946, by 
which he decreed the plaintiffs’ suit for a sum 
of Rs. 20,073-7-0 with costs against defendant l 
and 2 and awarded interest at the rate of 6 p. c. 

p. a. from the date of the decree till realisa¬ 
tion. 

[ 2 ] The plaintiffs Messrs. Jesraj Tilakchand 
Labhohard, brought a suit for the recovery of a 
3um of rs. 20,073-7-0 as compensation from defen. 
dants l and 2 for the loss sustained by them by 
reason of the non-delivery of certain goods 
carried by defendant 2 a State Railway, oon- 
trolled by defendant 1. 

[ 3 ] On 17th June 1944, Messrs. Jaswant Ray & 
Bros., of Calcutta, who were impleaded as defen¬ 
dant 3, consigned 64 casks of oocoanut oil, 
weighing some 270 maunds, at the Budge Budge 
Railway Station to be delivered at the Amingaon 
Railway Station of the B. & A. Railway. The 
consignment was to be delivered to Messrs. 
Bhurmal Sohanlal of Fanoy Bazar, Gaubati, 
Assam, who were impleaded as defendant 4 . 
Defendant 4 assigned the railway receipt cover¬ 
ing the goods in suit, for consideration, to 
Messrs. Meghraj Begwani of Fancy Bazar, 
Gauhati, impleaded as defendant 5 . Defen¬ 
dant 5, in turn, assigned the Railway Receipt, 
Jor consideration, in the sum of rs. 19,027-7-0 to 


the plaintiff Firm on 26th June 1944. The consign- 
ment in question did not reach its destination; 
and the plaintiff Firm wrote a letter to the 
Chief Commercial Manager of the B. & A. Rail, 
way on 14th August 1944 drawing his attention 
to the non-delivery of the consignment, request¬ 
ing him to make an enquiry into the matter. The 
Chief Commercial Manager of the B. & A. 
Railway apparently forwarded a copy of this 
letter to the Station Master. B. & A. Railway, 
Sanfcahar, enquiring from him whether the con¬ 
signment had been received at that station and 
whether it had been despatched to its destination, 
A copy of this letter was also sent to the D. I., 
B. & A. Railway, Lalmonirhat, asking him to 
trace the consignment and let him know where 
it was. The plaintiff waited for 3 weeks and as he 
received no reply from the Chief Commercial 
Manager, B. & A. Railway, he sent him a reminder. 
On 4th October 1944, a reply was received from 
the Chief Oommereial Manager stating that the 
matter was under inquiry. On 12th October 1944, 
the plaintiff sent a pleader’s notice to the Secretary 
to the Govt, of India in the Department of 
Railway, New Delhi, and to the General Manager, 
B. & A. Railway, Calcutta, under S. 77, Railways 
Aot, and under S. 80, Civil P. C., and in due 
oourse brought the present suit on 2nd January 
1945. 

[4] A joint written statement was filed by 
defendants 1 and 2 , in whioh they contended 
that the plaintiffs had no cause of aotion, and 
denied the averments made in para 1 of the 
plaint, and disputed the plaintiffs’ title to the 
consignment. They also contended that as the 
plaintiff firm was not registered under the Indian 
Partnership Aot, the euit was liable to be dis¬ 
missed, and disputed the validity of the notice 
served upon them under 8. 77, Railways Act, and 
8. 80, Civil P. 0.; in any case, they contended that 
the olaim was highly exaggerated, and put the 
plaintiffs to proof. 

[6l On the pleadings the trial Court framed 
the following issues: 

1. Whether legally valid notioea under 3. 77,1. R. A. 
and under 3. 80, Civil P. C., were served on the princi¬ 
pal defendants? 

2. Whether the plaintiff Firm acquired any right to 
the consignment in question by the alleged sale thereof 
to them by the consignee, and whether the alleged 
transfer or ownership of the consignment is binding 
on the contesting defendants? If not, whether the plain¬ 
tiff can maintain this suit? 

3. Whether the plaintiff’s claim is exoessive, as 
alleged in W. S.? 

4. To wbat relief, if any, is the plaintiff entitled? 

(6l The only questions argued before us are 

(l) the liability of the Railway for the non¬ 
delivery of the consignment, (2) the amount if 
any properly payable as compensation to the 
plaintiffs, (3) interest. 
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[T] We think the learned Judge baa omitted 
to frame the moat important issue bearing upon 
the responsibility of a Railway Administration 
for the loss of the consignment delivered to the 
Administration. The responsibility of a Railway 
Administration, subjeofc to the other provisions 
of the Indian Railways Aofc, is that of a bailee 
under S3. 151, 152 and 161, Oontraofc Aot, 1672 , 
but it is open to the Railway Administration to 
limit its responsibility in the manner stated in 
S. 72 (l). Railways Aot by an agreement in 
writing signed by or on behalf of the person 
sending or delivering to the Railway Administra¬ 
tion the animals or goods, and otherwise in a 
form approved by the Federal Railway Autho- 
rity. The failure, however, of the learned Judge 
to frame an issue in this behalf, does not affeot 
the deoision of the case, for the reasons which 
we will now proceed to give. 

[8] In para 3 of the plaint, the plaintiff firm 
had clearly stated that the consignment in 
question was carried by the Railway Adminis¬ 
tration under Risk Nofce3 A and B, thereby 
admitting that the Railway Administration 
had limited its responsibility in terms of the 
two Risk Notes. Risk Note B which alone is ap- 
plicable to the facta before us is in these terms: 

“ In consideration of puch lower charge, the con¬ 
signor agreo3 and undertakes to hold the Railway 
Administration harmless and free from all responsi¬ 
bility for any lose, destruction or deterioration of or 
damage to, the consignment from any cause whatso¬ 
ever, exoept upon proof that such lo s, destruction, 
deterioration or damage arose from the misconduct 
on the part of the Railway Administration or its 
servants, provided that in the following cases: 

(a) non-delivery of the whole of the said consign¬ 
ment or of the whole of one or more packages forming 
part of the said consignment packed In accordance 
with the instructions laid down in the tariff or, where 
there are no such instructions, prcteoted otherwise 
than by paper or other packing readily removable by 
band and folly addressed, where suoh non delivery is 
not due to acoidents to trains or to fire; 

(b) pilferage from a paoksge or packages forming 
part of the said consignment properly paoked as in 
(•) when such pilferage is pointed out to tho servants 
of the Railway Administration on or before deli¬ 
very; 

the Railway administration shall be bound to dis¬ 
close to the oonsignor how the consignment was dealt 
with throughout the time it was in its possession or 
control and, If neoesiary, to give evidence thereof be- 

fore the oonsignor is oalled upon to prove misconduct, 
but, If mlsoonduot on the part of the Railway Ad¬ 
ministration or its servants cannot bo fairly inferred 
from suoh avidenco, the burden of proving anoh mis- 
oonduot shall lie npon the oonsignor.” 

[1*] Mr. Medhi for the appellant, the Gov. 
ernor-General of India-in.Council, has conten¬ 
ded that, in view of the failure of the plaintiff 
firm to plead that the loss of the consign¬ 
ment arose from misoonduot on the pact of the 
Railway Administration or its servants, there 
wag no obligation in terms of the proviso oon- 
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tained in the Risk Note B. It may be conceded 
that it would have been better if the plaintiffs 
had alleged miscondiiot on the part of the 
Railway Administration or its servants in the 
matter of the loss of tie consignment, but we 
do not think, having regard to the facts of this 
case, the omission to make this particular 
averment in the plaint atl'ects the decision 
arrived at by the trial Court. The decision of 
the oasa turns upon the correct interprets- 
tion of the observations made by their Lord¬ 
ships of the Privy Council in the case reported 
in Surat Cotton Spinning and Weaving Mills 
Ltd. v. Secy of Sta'e, 41 c. w.N. 837 : (a. i. r. 
(24) 1937 P. 0. 152). The head-note to the deci¬ 
sion is in these terms: 

" In & dispute arising io a caso coming under the 
proviso to Rsk Note B, the procedure is the follow¬ 
ing: 

On the occurrence of either of the cases (a) or (b) the 
obligation on the part of the Railway to disclose the 
nature o! their dealings with tho consignment, while 
under tbe'r control, arises immediately, and is not 
postponed to tbe srago of lit'ga ion. If the oonsignor 
is not satisfied, recourse to a Couit of law is contem¬ 
plated, and the Railway should submit their evidence 
first at tho trial. If the consignor bo not even then 
satisfied with the disclosure made, he should say go 
and the Court will decide whether the consignor’s 
demands go beyond the obligation of the Railway. The 
Railway should th> n have an opportunity of meeting 
the demands of the consigno-, so far as endorsed by 
the Court, before their ciae is olosed; but if they fail 
to take this opportunity, they will be in breach of 
their contractual obligation of di3dosuro. 

Tho question that next arises i? whether misconduct 
may fairly be inferred from tho evidence of tho Rail¬ 
way; if so. the consignor is absolved from his original 
burden of proof. B it in this oase, the decision of the 
Court may be given after both sides have closed their 
evidence. 

It is for the Railway to decide whether they have 
adduced all the evidence they consider desirablo in 
avoidance of a fair ir ference of misconduot. If they 
withhold any material evidence, they may either be in 
breach of the contractual obligation of disclosure, or 
on the next question ol a fair inference, may expose 
themselves to the presumption under S. 114 (g), 
Evidence Act. If the obligation of disclosure has been 
discharged and the evidenco given by the Railway 
does not lead to a fair inference of misconduot, the 
proviso will cease to operate and the consignor will 
be relegated to his original burden of proof of miscon¬ 
duct.” 

[ 10 ] It is to be remarked that the procedure 
laid down by their Lordships of the Privy 
Council makes no reference to pleadings, and 
we think, for the plaiD reason that the pro¬ 
cedure stated by them is independent of the 
pleadings. Tho procedure as laid down by their 
Lordships of the Privy Council is to be followed 
beoaose of the particular obligation imposed by 
the proviso contained in the Risk Note B, and 
has nothing to do with the question of pleading?. 

In this view, we are unable to accept the con¬ 
tention of Mr. Medhi that before any question! 
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relating to the discharge of ary obligation arose, 
the plaintiffs were bound to state that the loss 
of the consignment was due to the misconduct of 
the Railway Administration or its servants. 

[ill Some 5 moaths before this litigation 
commenced, the plaintiffs called upon the Rail¬ 
way Administration to make an enquiry into the 
matter of the lo3S of the consignment, and sent 
a reminder to the Railway Administration 3 
weeks later on 9th September 1944. It is true 
that in the 2 letters, there is no specific request 
made by the plaintiffs for a disclosure by the 
Railway Administration a3 to the manner in 
which it had dealt with the consignment in 
transit, but it is plain from the endorsement of 
tho Chief Commercial Manager forwarding a 
oopy of tb9 letter to the Station Master B. Sc, A. 
Railway, Santahar, and D. I., B. <fc A. Railway, 
Lalmonirhafc, that he understood the implica¬ 
tion of the request made by the plaintiffs in 
the matter of the enquiry into the non-delivery 
of the consignment and we think it was the duty 
of the B. Sc A. Railway Ad ministration then before 
the litigation commenced to furnish to the 
plaintiffs particulars of the manner in which 
the consignment was dealt with in transit. 
Even after a pleader’s notice was served upon 
the Railway Administration, the Deputy Direc¬ 
tor, Railway Board, merely replied that the 
pleader’s notice, dated 12th October 1944, bad 
been forwarded for disposal to the General 
Manager, B. & A. Railway, Calcutta. No com¬ 
munication, however, was received by the plain- 
tiffs from the General Manager, B. & A. Railway. 
It is clear then that before the litigation com¬ 
menced, the Railway Administration had failed 
to discharge its obligation under the proviso 
contained in Risk Note B, and when the dispute 
came to the stage of litigation, the Railway 
Administration again did not lead any evidence 
in discharge of its obligation under the proviso 
contained in Risk Note B. 

[12] Mr. Medhi for the appellants oontends 
that when the plaintiffs found that the Railway 
Administration had not led any evidence in the 
matter of discharging its obligation under the 
proviso to Risk Note B, it was their duty to call 
upon the Railway Administration to give such 
evidence. We do not think there was any obli¬ 
gation on the plaintiffs to call upon the Railway 
Administration to give evidence at the trial in 
this behalf, the obligation of the Railway Admi¬ 
nistration was unconditional. The question then 
arises—what is the effect of the failure of the 
Railway Administration to lead evidence in the 
matter of discharging its obligation under the 
proviso contained in Risk Note B? The answer 
has been given by their Lordships of the Privy 
Counoil, in these words: 


A. I. R, 

“It is for the Railway to decide whether they have 
adduced all the evidence they consider desirable in 
avoidance of a fair inference of mieoonduot. If they 
withhold any material evidence, they may either be in 
breach of the contractual obligation of disclosure 
or on the next question of a fair inference, may 
expose themselves to the presumption under S 114 
(g) Evidence Act.” 

[13] These observations of their Lordships of 
the Privy Council apply with greater force in a 
case where the Railway Administration has 
eleoted not to lead evidence at all in the matter 
of discharging ifca obligation. We think, in this 
case, there is the clearest justification for raising 
a presumption against the Railway Adminis. 
tration under s. 114 (g), Evidence Act, for we 
cannot believe that, when the Chief Commercial 
Manager of the B. and A. Railway, forwarded a 
copy to the Station Master, B. & A. Railway, 
Santahar, and tbeD. I., B. & A. Railway, Lal¬ 
monirhat, asking them to let him know wbat 
had happened to the consignment, the Station 
Master and the D. I, failed to make any report 
at all. It is reasonable to suppose that they did 
make a report, but that it ha3 been withheld. 
The terms of cl. (g) of S. 114, Evidence Act, are 
there clearly attracted, the presumption being 
that if the Railway Administration had pro- 
duced the reports and led evidence as to the 
manner in which the consignment was dealt- 
with in transit, the reports and the evidence 
would have gone against the Railway Adminis 
tration, and given rise to an inference of mis- 1 
conduct on the part of the Administration or 1 
its servants. It is not inconceivable that the! 
Station Master and the D. I. reported that tbe 
consignment was lost owing to theft committed 
by the servants of the Railway, in which case, it 
is* plain that tbe Railway Administration could 
not claim freedom from responsibility for tbe 
loss of the consignment, whether upon the basis 
of its responsibility as a bailee or its responsi¬ 
bility as limited by the terms of Risk Note B. 

[ 14 ] Mr. Bose who argued the respondents' 
case with considerable ability, has quite properly 
invited us to hold that in any view of the case, 
bearing in mind tbe provisions of 8. 72, Railways 
Aot, tbe respondents were entitled to a decree. 
Taking first the responsibility of the Railway Ad¬ 
ministration as a bailee, Mr. Bose argued that 
even as a bailee it had to give evidence to satisfy 
tbe Court that it had discharged its obligation 
under the Contract Aot, and that the only way 
in which it conld have discharged its obligation 
as a bailee was by giving evidence as to tbe 
manner in which the consignment was dealt 
with in transit, quite apart from its obligation 
under the proviso contained in the Risk Note B, 
having regard to the provisions of 8. 10 6 
Evidence Aot. In support of his contention, 
Mr. Bose referred us to a deoision of the Chief 
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Court of Sind reported in National Swadeshi 
Stores v. Governor.General in Council , a. i. r. 
(35) 1948 Sind 26 : (l.L.R. (1947) Kir. 144). We 
think the contention is well-founded. 

[16] Viewed in either light—whether iu the 
light of the observations made by their Lord- 
ships of the Privy Counoil with reference to the 
proviso ocntained in the Risk Note B, or in the 
light of the provision? of 8. 72 ; Railways Act, 
laying down that the responsibility of the Rail¬ 
way Administration is that of a bailee—the result 
is the same, where the Railway Administration 
elects not to give any evidence at all in the 
course of the litigation. 

[16] Ray J. in a case reported in Governor- 
General in Council v. Visheshwar Lai, a. I. b. 
(34) 1947 Pat. 84 : (230 I. 0. 288), bad occasion 
to deal with the dual aspeot of the responsibility 
of the Railway Administration as a bailee and 
as limited by the execution of Bisk Notes A and 

B ‘«, Parft \ 7 resort, he observed : 

‘A long series of decisions have clustered round the 
various problems that arise out of cases of loss or non¬ 
delivery where the cases are covered by Risk Notes A and 
B. The result of those Judicial decisions make3, how- 
ever, one thing certain beyond any pos?ib lity of doabi 
that where the Railway Administration fails to make 
a full disclosure of how the consignment was dealt with 
during the time it was in its possession or control, the 
consignor is entitled to an inference in his favour and 
adverse to the Administration that if tho materials 
withheld would have been produced, they would have 
supported the case of misconduct. This principle is 
based upon S. 114 (g), Evidence Act.” 

With reapeot, we agree with thia principle which 
applies in all ita implication to the facta of the 

oaae before ua. 

ri7] In a caee reported in Governor-General 
in Council v. Ranglal Nandlal, A. I. r. (36) 
1948 Pat. 237, a oaee covered by Risk Note z, 
Agarwalla Ag. 0. J. and Meredith J. observed: 

“Here too the defendant (Railway Administration), 
in order to avoid an inference adverse to him, for non- 
examination of the Watch and Ward staff at Karam- 
naea, Bnd for the non-prodootion of the reports, 
Bhonld have examined the men who were on duty. 
The mere fact that the plaintiff did not call upon the 
defendant to produce thia evidence, was no reason 
why the Court below should not have drawn an 
adverse inference against the defendant on the ground 
of the non-production of this evidence.” 

We think these observations apply equally to a 
oase where the responsibility of (he Railway 
Administration is that of a bailee, or where it 
is limited by the exeoution of Risk Note B. 

fl8] Mr. Bose next referred us to two oases 
reported in Manchester Sheffield and Lincoln- 
shire Rly. Co. v. H. W. Broum, (1883) 8 a. o. 
703 : (63 L. J. Q. b. 134) and Duckham Bro¬ 
thers V. a. W. Rly. Co., (1899) 80 L. T. 774 : 
(16 T. L. R. 838) but we do not think it is 
necessary to consider them in the view we have 
Uken of the responsibility of the Bailway Ad. 


ministration in the matter of discharging its 
obligation as a bailee and its obligation under 
the proviso to Risk Note B. 

[19] Mr. Medhi for the appellant, on the othor 
hand, has relied on Ganesh Das Bisheshwar 
Lai v. E. I. Rly. Co., G Pat. 189 : (a. i. r. ( 14 ) 
1927 Pat. 193), in which it is stated that the 
Riilway Administration must first admit loss in 
its pleadings and the onus will then be on the 
plaintiff to prove that the loss was duo to wilful 
neglect of the Company or its servants. Mr. 
Medhi has argued that ns the Railway Adminis- 
(ration did not admit the I 033 in its pleadings, 
it could be held responsible only upon proof of 
misconduct of the Railway Administration or 
its servants, and as no such proof was given by 
the plaintiff, the Railway Administration was 
free from all responsibility in the matter of the 
loss of the consignment. We do not think 
Ganesh Das Bisheshwar Lai v. E. I. Rly. 
Co., 6 Pat. 183 : (A. I. R. ( 14 ) 1927 pat. 193 ) goe 3 
a3 far a3 that, but it it does, it goes 0 muter to the 
observations of their Lordships of the Privy 
Council, to which we have referred. Two other 
cases reported in Ralharam Dingra v. Governor- 
General in Council, a i. r (33) 191 G cnl. 219 : 
(I. L R. ( 1944 ) 2 Cal. 487) and Governor.Gene¬ 
ral in Council v. Kishengopal Bha>tia, a. I R. 
(35) 1948 Cal. 300, upon which Mr. Medhi relied, 
have no application to the facts before us. 

[ 20 ] Our conclusion then is that the Railway 
Administration, in electing not to give any evi¬ 
dence at all, failed to discharge its obligation 
not only as a bailee but also its obligation 
under ihe proviso to Risk N )te B, and its 
failure in this behalf makes it responsible for 
the loss of the consignment, by reason of the 
presumption as to misconduct which can fairly 
be drawn under the provisions of s. 114 (g), 
Evidence Act. 

[ 21 ] It was next argued by Mr. Medhi that 
assuming that the Railway Administration wa9 
responsible for the loss, the amount olaimsd by 
the plaintiff is in excess of the amount to which 
they are entitled. Mr. Medhi’s argument is that 
the plaintiffs cannot olaim the prioe paid by 
them, namely a sum of Rs. 19,000 odd, in view of 
the faot that the price of cocoaDut oil was con¬ 
trolled under the provisions of the Prevention of 
Hoarding and Profiteering Ordinance No. xxxv 
[35l of 1943. Whether, however, the price of 
oocoanut oil was controlled in Assam, was a 
question of fact, and the Railway Administration 
should have pleaded it in its written statement. 

In spite of the faot that this defence was not 
specifically taken in the written statement the 
learned trial Judge thought fit to deal with it in 
hie judgment. It appears that 2 witnesses—one 
Mr. Baker and another Mr. Osman—were exa. 
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mined by the Railway Administration on the 
question of the price of cocoanut oil having been 
controlled. But Mr. Baker was unable to say that 
cocoanut oil was controlled in Assam. Mr. Osman 
was more definite on the p'int. He stated : 

“So far as my information goes, there is no control on 
the prioe of cocoanut oil in Assam.” 

Assuming now that 8. 6 of the Ordinance oan 
be invoked, there is no evidence oa Ihe record 
bearing on the question of the landel cost of 
cocoanut oil or the cost of its production. The 
only evidence we have before us is that the 
wholesale prioe of this oil in Calcutta and its 
suburbs was rs. 42 a viaund, and retail prioe 
Re. 1 . 1-0 per setr. Mr. Medbi’s contention is 
that the plaintiff would be entitled at the mo3fc 
io a sum calculated by the addition of 20 
per cent, to the wholesale price of Rs. 42 a 
77 laund prevailing in Calcutta and its suburbs. 
But admittedly Dum Dum is not a suburb of 
Calcutta. Moreover, s. 6 of the Ordinance does 
not refer only to landed cost, it also refers to 
coat of production. It is a common experience 
in India that cost of production in some cases 
exceeds the landed ooat of the same article. It 
13 impossible then to fix with any degree of 
certainty the price of cocoanut oil prevailing on 
the due date in this case by the addition of 
30 par cent, to the wholesale prioe prevailing in 
Calcutta and its suburbs. In my opinion an 
addition of 33 per cent, to a sum of Rs. 8572 8-0 
being the price of cocoanut oil calculated at the 
rate of R?. 4 2 the control rate prevailing in 
Calcutta, 'sic) 

[ 22 ] On the question of interest also, we 
think the decision of the learned Judge cannot 
be sustained. Payment of interest is governed 
by ihe provisions of the Interest Aot, and we 
can 3ae nothing in the fact3 of this oase whioh 
warrants the awarding of interest. To this 
extent, we propose to modify the decree of the 
irial Court by disallowing a sum of Rs. 1000 
odd, olaimed by the plaintiffs as interest. 

[23] The result is that there will be a deoree 
for the plaintiffs for Rs. 15,936 1-0 and costs 
thereon, and interest at 6 per cent. p. a. from 
the date of the deoree till realisation. The plain¬ 
tiffs have not claimed interest from the date of 
the suit till the date of the decree. 

[ 24 ] Ram Labhaya J. —I have had the ad. 
vantage of reading the judgment of my Lord 
the Chief Justice. I entirely agree with him in 
ihe conclusions reaobed by him. I am adding 
a few words in view of the importance of the 
main question involved in the oase. (His Lord- 
ship stated the facts and proceeded): 

[25-27] The plaintiffs claimed to be a regis¬ 
tered firm. In Para. 3 of the plaint, they, when 
alleging that the consignment was booked at 
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Budge-Budge, admitted that the consignment 
was booked under Risk notes forms A and B. 
They further described the transactions as a 
result of which they became entitled to the 
consignment. In para. 5 of the plaint they 
averred in clear terms that the consignment 
never reached its destination, was lost in tran- 
sit and defendants 1 and 2 (the Governor-Gens- 
ral in Council and B. A. Railwaj) were liable 
to compensate them for the loss. In the heading 
of the plaint also, the olaim was described as 
one for compensation for damage oaused by 
non-delivery and loss of goods. The copy of the 
plaint sent with the notices to the defendants 
contained identical statements both in the head¬ 
ing and para. 5. It is dear that the olaim was 
for loss and non-delivery of the consignment 
and in spite of the admission that the consign- 
ment was booked under Risk Notes A and B, the 
plaint does not oontain any allegation of mis- 
oonduot on the part of the Administration or its 
servants. 

[ 28 ] The written statement is a brief docu¬ 
ment couched in language which is clear and 
unambiguous. The pleas raised were as follows : 
1 . That plaintiffs had no cause of action against 
the defendants and they had no right to sue. 
The statements in Paras. 1 and 3 of the plaint 
regarding plaintiffs' title to the consignment in 
question were not admitted. Plaintiffs were put 
on proof of (l) that they were a registered firm 
and ( 2 ) that they bad acquired a valid title to 
the consignment before suit. 2 . That the suit 
was not maintainable in its present form. 
3 . That the suit was bad as notices sent were 
not sufficient and valid in law. 4. That the 
olaim had been highly exaggerated. The plain¬ 
tiffs were put to striot proof of the allegations 
made in this respeot. The price at whioh it was 
alleged that the plaintiffs had purchased the 
consignment, was not admitted. 5. Liability to 
pay interest was denied. 

[29] The first three paras of the written state¬ 
ment embody the first three defences reproduced 
above. In para. 4, the defendants gave their 
answer to the olaim for compensation. This para 
does not refer in express terms to Para. 5 of the 
plaint but from its contents it is cl9ar that it 
embodied an answer to Para. 5 of the plaint. In 
Para. 5 compensation for I 033 and non-delivery of 
the consignment was claimed. The whole answer 
to the olaim as put in Para. 5 of the plaint was 
that the claim had been highly exaggerated. 
Paragraph 4 of the written statement is as 
follows : 

‘‘That without prejudice to any of the foregoing 
pleas, the defendant submits that the olaim has been 
highly exaggerated and unduly inflated and puts the 
plaintiffs to the strictest proof of the same. The defen¬ 
dant does not admit the price of the consignment 


G.-G. in Council v. Jesraj ( Ram Labhaya J.) 


i960 G..G. in Cod noil v. Jesraj ( Ram Labhaya J.) Assam 181 


given in the plaint and denies that the plaintiffs are 
entitled to Interest at 12 per cent, from 26th April 
1944 or any interest at all. 

[SO] It is important to note that the Adminis¬ 
tration was con3oious that the plea that the 
olaim was inflated, involved by necessary im¬ 
plication the admission of liability to compen¬ 
sate the true owner of the consignment. It was 
for this reason that it was stated expressly that 
the plea was not to prejudice defences raised in 
the foregoing paras of the written statement. 
The allegations of loss and non-delivery of the 
consignment were not denied. They shall be 
deemed to be admitted under o. 8, R. 6, Civil 
P. 0. The liability to pay compensation was also 
admitted, if not expressly at least by necessary 
implication. The amount of compensation alone 
was disputed. In these circumstances, the learn¬ 
ed Additional Sub- Judge framed the following 
issues : 

1. Whether legally valid notices under S. 77, 
Railways Aot and unler S. 80, Civil P. C. were served 
on the principal defendants ? 

2. Whether the plaintiff Qrm acquired any right to 
the consignment in question by the alleged sale 
thereof to them by the oonsignee and whether the 
alleged transfer of ownership of the consignment is 
binding on the contesting defendants ? If not, whether 
the plaintiffs can maintain this snit ? 

8. Whether the plaintiffs claim is exoes3ive as alleg¬ 
ed in the written statement ? 

4. To what relief, if any, is the plaintiff entitled ? 

[ 81 ] These issues embrace questions regarding 
the losus standi of the plaintiffs, tbeir right to 
sue as a firm, the validity of notices and the 
reasonable oharaoter of the amount claimed. 
No issue was framed as to whether the suit was 
maintainable in the form it was laid and the 
appellants are not making any grievance of it. 
It appears that this particular defence was ab¬ 
andoned at that very stage. All other points 
arising from the pleadings were put in issue. 
The defendants never claimed in the trial Court 
that they disputed their liability to compensate 
the original owner by reason of Risk Notes A 
and B, and at no stage asked for any issue or 
adjudication on that point. 

[ 82 ] The trial Judge found all the issues in 
favour of the plaintiffs. He also allowed interest 
at 12 per cent, and granted them a decree for 
the sum olaimed, viz., Rs. 20,073-7-0 with full 
eostfl. The amount decreed was to oarry interest 
at 8 per cent, per annum from the date of the 
deoree till realisation. 

[88] The appeal is on behalf of the Governor- 
General in Council. The first contention raised was 
that as the consignment was admittedly booked 
under risk NoteB A and B, the plaintiffs could not 
olaim compensation withoat alleging and proving 
misoonduot on the part of the Administration or 
its servants. This plea, whatever its nature, oannot 
be allowed to be raised at this stage for the first 


time. The plea involves a total denial of liabi- 
lity to pay compensation to the true owner of 
the consignment. It could be raised in the trial 
Court. Not only was there au omission to raise 
thi3 plea, the liability to pay compensation was 
admitted though the extent of this liability in' 
terms of money was in question. It has been 
shown above that without alleging misconduct 
of any kind, plaintiffs in Para. 6 of the plaint 
olaimed compensation for the loss and non-deli¬ 
very of the consignment. The defendants had 
the risk notes in their possession. They did not 
even remotely suggest that the agreement em¬ 
bodied in the risk notes restricted the liability 
of the Administration. The risk notes were not 
produced at any stage of the litigation. ■ They 
are not on the record. There is no suggestion 
that the Administration and its legal advisers 
wore not aware of their rights under the risk 
notes. In these circumstances and particularly 
in view of the language used in para. 4 of the 
written statement, the omission to dispute the 
liability to compensate the true owner of the 
con c ignment cannot even be attributed to inad- 
vertance. It appears to be a consoious act and 
there ought to be some good reasons for the 
adoption of this oourse. The admission of liabi¬ 
lity necessarily implied in the written statement 
was subject to defences expressly raised in the 
first three paras of the written statement. 

[34] If the plea is allowed to be raised now, 
it would amount to permitting withdrawal of an 
important admission made in plaintiffs’ favour. 
It will also involve allowing the defendant to put 
forward a case different from and diametri¬ 
cally opposed to the oaso they set up in the Court 
below. This, in my view, is not permissible. The 
defendants oann,t be allowed to convert their' 
admission into a denial of liability for the first 
time in appeal. They admitted a mat-rial fact 
in no mistake or misapprehension in their writ- 1 
ten statement. They cannot be allowed at a 
later stage to change their front and make out 
a new case by denying that fact. 

[36] Ground No. 9 of (he memo of appeal is to 
the effect that the learned Additional Sub-Judge 
ought to hive hold on a proper interpretation 
of the Riek Notes executed in the present oase 
that 'plaintiffs were not entitle! to comrensation 
or at any rate as claimed.’ It is urg. d that the 
allegation and proof of misconduct on the part 
of the Administration or its servants must be 
there, before any liability for compensation can 
be fastened oi the Administration. Assuming 
for a moment that this is the correct interpre- 
tation of the risk notes, which are not on the 
record, and assuming that the proof of miscon¬ 
duct is a neceesary pre-reqaieite to a decree for 
compensation for loss and non-delivery of con- 
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signment booked under Risk Notes A and B, oan 
the defendants who admitted liability cons¬ 
ciously and thus restricted the scope of contro¬ 
versy to the quantum of compensation, bs 
permitted to resile from this position without 
any valid reason? The statement of the plaintiffs 
in para 3 of the plaint was that the consignment 
was booked under Risk Notes. What was con¬ 
ceded was that the Risk Notes were executed. 
If, therefore, the Administration waated to rely 
on the terms and the conditions of the Risk 
Notes it bad to say so. The plea of denial of 
liability found on the risk notes should have 
been ruised. Risk notes should have been pro. 
duced. Instead of doing all these, the existence 
of liability as distinguished from its extent 
was conceded. Even if, therefore, the inter- 
pretation which Mr. Medhi, advocate for the 
appellants, seeks to put on the risk notes is 
accepted as correct for purposes of argument, 
the plea in my humble opinion cannot be per¬ 
mitted to be raised at this stage in the circums¬ 
tances of this case. It was not pressed at any 
stage of the litigation in the trial Court. The 
judgment of the trial Court assumes the exis¬ 
tence of liability on the part of the Administra¬ 
tion to compensate the true owner, without any 
•bjection from the defendants. It has dealt 
with the disputed question of the quantum of 
liability after disposing of the questions oovered 
ky the first two issues. 

[36l In this view of the matter, it is not neoes- 
sary to consider whether in view of the faot that 
Risk Notes A and B were duly executed, the 
failure on the part of the plaintiffs to plead 
misoonduct in the plaint was fatal to the suit. 
But as the question wasdisoussed at great length 
and the learned Chief Justice has based his 
judgment on the interpretation of Risk Note 
B, I propose to deal with the question briefly. 

[37] At the outset, it may be stated that in 
this case, the loss of consignment and its non¬ 
delivery are admitted. Risk Note A has no ap¬ 
plication to the case and Mr. Medhi has not 
relied on it. The rights and obligations of the 
parties have to be determined in relation to Risk 
Note B alone. Under S. 72 (l), Railways 
Act, the responsibility of a Railway Administra- 
ticn for the loss, destruction or deterioration of 
animals or goods delivered to the Administration 
to be oarried by railway is subject to the other 
provisions of the Aot, that of a bailee under 
Es. 161. 162 , 161 , Contract Aot 1672. Under 
cl. ( 2 ) of 8. 72, a Railway Administration may 
limit its responsibility by an agreement in a 
form approved by the Central Government and 
signed by or on behalf of the person sending or 
delivering to the Railway Adminstration the 
animals or gocds. Risk note B is in a form ap¬ 
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proved by the Government. It is utilised when 
in consideration of a lower oharge the consignor 
is prepared to allow the Administration to re. 
strict its ordinary responsibility of a bailee to 
the extent the use of this Risk notes makes pos¬ 
sible. When Risk note B is exeouted, a consignor 
agrees in consideration of the lower charge to 
hold the Administration harmless and free from 
all responsibility for any loss, destruction or 
damage to the oonsignment from any oause 
whatsover exoapb on proof that such loss, de¬ 
struction, deterioration or damage arose from 
the misconduct on the part of the railway Ad¬ 
ministration or its servants. The agreement is 
further qualified by a proviso which in oertain 
cases mentioned below casta on the Administra¬ 
tion a duty to disolose to the consignor as to 
how the oonsignment was dealt with through¬ 
out the time that it was in its possession or con¬ 
trol and if neoessary to give evidence thereof 
before the consignor is oalled upon to prove 
misoonduct. It is only when misoonduct on the 
part of the Railway Administration or its ser¬ 
vants cannot be properly inferred from the 
evidence given by the Administration that the 
burden of proving this misoonduct lies on the 
consignor. The oases in which the duty of dis¬ 
closure and proof, if neoessary, as to how the 
consignment was dealt with whilst in the oontrol 
of the Administration is cast on the Administra. 
tion are: 

(a) Non delivery of the whole of the said consign¬ 
ment or of the whole of one or more pickages forming 
part of the said oonsignment paoked inaooordanoe with 
the instructions laid down in the tariff or, where there 
ace no eush Instraotiona, protected otherwise than by 
paper or other paking readily removable by hani and 
fully addressed, where suoh non-delivery is not dae to 
aooidents to trains or to fire; 

(b) Pilferage from a paokage or packages forming 
part of the said oonsigoment properly paoked as in (a) 
when such pilferage is pointed out to the servants of 
the Railway Administration on or before delivery. 

[38] Iu this case the entire consignment was 
lost. It consisted of 64 casks. There is no sugges- 
tion that the consignment was not properly ad¬ 
dressed; nor was there any allegation of aocident 
to the train or fire. The case was admittedly 
covered by cl. (a) of the proviso. The Adminis¬ 
tration was, therefore, bound to disolose and if 
necessary to prove to the consignor how the 
consignment was dealt with throughout the time 
it was in its possession or control before the 
consignor could be oalled upon to prove mis¬ 
conduct. When an entire consignment or paokage 
i3 lost during transit even though properly ad¬ 
dressed, the ciroumstanoes attending the lose 
would be within the knowledge of the Adminis¬ 
tration. It is only when all facts bearing on the 
manner in whioh the oonsignment wae dealt 
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■with are disolo3ed that it will be possible for the 
consignor to say that an inference of mitcon. 
duot oan be drawn or to allege and prove mis- 
conduot on the part of the Administration. Any 
allegation of misconduot on the part of the 
ooL'signor without knowing the circumstances 
as would happen when be is not taken into con¬ 
fidence as to the way in whioh the consignment 
was dealt with by the Administration before 
loss, would be a reckless conjecture bordering on 
falsehood. The ritk note, therefore, provides 
that in cases falling under els. (a) and (b) of the 
proviso, the burden of proving misconduct 
should lie on the consignor after the Administra¬ 
tion ha3 disoolsed and given evidence, if neoes- 
Bary, of the maner in which the consignment 
wa9 dealt with so long as it remained in its pos¬ 
session or control and if misconduct on the part 
of the Administration or it3 servants could not 
be fairly inferred from suoh evidence. 

[39] The Administration has admittedly not 
discharged its obligations of disclosure either 
before suit or during its pendency. On 14th 
August, plaintiff informed the Chief Commercial 
Manager that tbe consignment has not reached 
its destination. They requested him to make an 
enquiry into the matter and also requested 
•other officers of the Administration for informa, 
tion about its whereabouts. They got no reply. A 
reminder had to be sent. In answer to it, a reply 
was received intimating that the matter was 
being enquired into. They waited for some time 
more. No further information was at all received 
as to what had happened to the consignment. 
They Bent notices under 8. 77 , Railways Act 
and under 8. 80, Civil P. C , alleging both loss 
and non-delivery. Their allegations were allow¬ 
ed to go unchallenged during the period of 
notice. In the plaint both loss and non-delivery 
were specifically pleaded. They were not denied 
either expressly or by necessary implication 
near or remote. The loss was for all purposes 
admitted before suit and even in the written 
statement. If, in spite of loss and non delivery, 
the Administration wanted to take advantage of 
their restricted responsibility under the risk 
notes, it had to show either that the case was 
not covered by ole. (a) and (b) of the proviso or 
to disclose and, if necessary, to prove bow it 
dealt with the consignment before it was lost. 
When no information of any kind was vouch¬ 
safed to the plaintiffs about the handling of the 
consignment by tbe Administration, they were 
not in a position to allege misoonduct and it 
seems to me that in the oircamstances of this 
case it was not necessary in law for them to do 
so for obvious reasons. The contention that a 
plaintiff, where consignment has been booked 
under Bisk Note b, oannot under any oonceiv- 


able circumstances succeed without expressly 
alleging misconduct dees not seem to be justified 
by the language of Risk Note B, and Mr. Medki 
has not been able to cite any authority in sup¬ 
port of so sweeping a proposition. An autho. 
ritative interpretation of the Risk note form B 
from their Lordships of ti e Privy Council is to 
bo found iu Surat Cotton Spinning and Weav¬ 
ing Mills Ltd v. Secy, of State, 11 C.w.N 837 : 
(a. I B. (24) 1937 P.C. 152). This decision was 
followed in Governor-Gmerol in Courcd v. 
Visheshtvar Lai, a. i. R. (3i) 1947 pat. 84 : (230 
I. 0. 28 S). Lord Thankerton in delivering the 
judgment of their Lordships of the Privy Council 
observed as follows : 

“Tbe first portion o( the proviso provides that the 
railway administration shall be bound to disclose to 
the consignor ‘how tbe consignment was dealt with 
throughout the time it was in the possession or control, 
and if nocfssary, to give evidence thereof, before the 
consignor is called upon to prove misconduct.’ In 
their Lordships’ opinion, this obligation arises at once 
upon the occurrence of either of cases (a) or (b), and 
is not confined to the stige of litigation. Clearly one 
object of the provision is to obviate, if possible, the 
necessity for litigation. On the other bind choclosing 
words of the obligation clearly apply to the litigious 
stage. As to the extent of tho disclosure, it is confined 
to the period during whioh tho consignment wa9 
within the possession or control of tho railway ad¬ 
ministration; it does not relate, for instance, to the 
period after tho goods have been theftuously removed 
from the premises. On tho ether hand, it does not 
envisage a precise statement of how the consignment 
wa9 dealt with by tbe administration or its servants. 
The character of what ii requisite may vary aocording 
to the circumstanors of different cases, bnt if tho 
consignor is Dot satisfied that the disclosure has been 
adequate, the dispule must be judicially decided. As 
to the accuracy or truth of the information given, if 
the consignor is doubtful or unsatisfied, and considers 
that tbe o should be established by evidence, their 
Lordships are of opinion that evidence before a 
Court of law is contemplated, and that, as was proporly 
done in tho present suit, tho railway administration 
should submit their evidence first at the trial. 

At the close of tbe evidenco for the administration 
two questions may bs said to arise, wh ch it is im¬ 
portant to ko-p distinct. The first question is not a 
mere question of procedure, but is whether they have 
discharged their obligation of disclosure, and in regard 
to this, their Lordships are of opinion that the terms 
of the risk note require a step in procedure, whioh 
may bo said to be unfamiln r in the practice of the 
Court; if tho consignor is cot satisfied wiib the 
disclosure made, their Lordships are clearly of opinion 
that it is for him to say so, and to call on the adminis¬ 
tration to fulfil their -bligation under the contract and 
that tho administration should then have the opportu¬ 
nity to meet the demands of the consignor before their 
case is closed; any question as to whether the con¬ 
signor’s demands go beyond the obligation i-hould be 
then determined by the Court. If tbe administration 
fails to make tbe opportunity to satisfy the demands 
of tbe consignor so far as endorsed by the Court, they 
will be in breach of their contractual obligation oi 
disclosure. 

The other question which may be said to arise a* 
this stage is whether misconduct may be fairly inferred 
from tbe evidence of tbe Administration; if so, the eon* 
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8 igD°r is absolved from his original burden of proof. 
But, in this case, the decision of the Court may be given 
when the evidence of both sides has been oompleted. It 
is clearly for the Adm'nistration to decide for them¬ 
selves whether they have adduced all the evidence 
which they consider desirable in avoidance of such fair 
inference of misconduct. They will doubtless keep in 
mind the provisions of S. 11, Evidence Act.” 


[40] According to this docisbn a? soon as a 
case falls under els (a) and (b) of the proviso, the 
obligation on the part of the Administration to 
disclose the nature of their dealings with the 
consignment arises. It is not postponed to the 
stage of the litigation. The necessary disclosure 
ought to be made before a claimant deo.des to 
go to law. Tne Administration was requested to 
make enquiries about the consignment as it did 
not roach the destination when expected. Infor¬ 
mation as to its whereabouts was asked for. 
Ultimately its loss was alleged in the notices 
Bent to the Administration Tne Administration 
had ample opportunities of discharging its initial 
obligation under the risk note. The language 
of the risk note as interpreted by their Lord- 
ships of the Privy Council does not require the 
owner of the consignment to make an express 
demand for disclosures at this stage. If the oon 
Bignment is lost in circumstances whioh bring it 
under ol. (a) or (b), the Administration has to 
make the disclosure In this particu’ar case it 
cannot be said that no demand was made (by) 
plaintiffs when asking for enquiry a 3 to what 
had happened to be communicated to them. If 
any demand wasneces3iry, it was made in effect 
though not formally. The Administration had 
ample opportunity to discharge their obligation 
under the risk note. It preferred not to do so. 
Plaintiffs when instituting their suit had no 
knowledge how the consignment had been dealt 
with. They ceuld not allege misconduet. 

[41] After the institution of the suit, the Ad- 
ministration had another opportunity. It could 
make the necessary disclosure and put the plain- 
tiffs on proof of misconduct. According to the view 
of their Lordships if the disclosure is made be. 
fore euit but it does not satisfy the claimant, the 
Administration has first to submit its evidence. 
In this case no disolosire at all hid bsen made 
before suit. The initial obligation, therefore, con- 
tinued. The Administration could discharge it if 
it so desired. The need, of course, for it would 
have been fel; on'y if the Administration had 
believed that its dealings with ths consignment 
did not disclose any misconduct on its part or 
on the part of its servants. After proving the 
nature of the dealings it could require the plain, 
tiff to prove misconduct if it could not ba infer- 
red from their own disclosures. It may not 
make any disclosure at all and may not put the 
plaintiff to proof of misconduct by accepting 
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liability for the loss. This is what the Admini 3 - 
tration has done in this cass. If without making 
any disclosure, the Administration had contested 
its liability to compensate the true owner, it 
would obviously have been in breach of its con¬ 
tractual ob’igation and thus could not relegate 
the plaintiffs to the position in which they could 
have been called upon to prove misconduct. The 
plaintiffs were not in a position to plead miscon- 
duct at any stage of the oaee It was not possible 
for them to do so in point of fact. The legal obli- 
gation to prove misconduot also did not arise in 
the absence of disclosures or proof as to manner 
in whioh the cons gnment had been dealt with. 
This would be the situation according to the 
rule enunciated by their Lo.'dships of the Privy 
Counoil. My conclusion, therefore, is that it was 
not necessary for the plaintiffs in this oase to 
allege and prove misconduot. Apart from admit- 
ting liability the Administration has been clearly 
in breach of the oontraotual obligation and can¬ 
not claim in en f oroem3nt of the contract that the 
plaintiffs should have alleged and proved mis¬ 
conduot. No issue in these oiroumstances cover¬ 
ing the question of misoonduot really arose the 
case. 

[42] If, hovever, proof of misconluot is re¬ 
garded as a condition precedent to a valid claim 
for compensation, the Administration has by its 
ocnduct exposed itself to a presumption that the 
loss of the consignment was due to the misoon- 
duct of the Administration or its servants. 

[43] This presumption would arise under 
S 114 (g), Evidence Aot. 

[44] Tne plaintiffs by olaiming compensa- 
tion for loss of tbe consignment witheufc 
pleading misconduct on the part of the Adminis- 
tration or its servants oan at the most ba 
regarded as having treated the Administration 
as a bailee notwithstanding that Risk note B 
had been executed. In the absence of any 
information from the Administration as to how 
the consignment was dealt with, they did not 
concede to the Administration the benefit it 
could olaim after discharging its ocntraotual 
obligation. They were driven to this course and 
they oould legitimately adopt it notwithstand¬ 
ing the admission that the Risk note had been 
executed. Tbe breach of the oontraotual obli¬ 
gation under Risk note B disentitles the Ad¬ 
ministration to olaim any benefit under tha 
Risk note. Their responsibility in the oa 30 of 
suoh a breach would be that of a bailee under 
S. 72 (a), Railways Act The Administration 
oould resist the olaim by merely showing that 
they had taken suoh care of the consignment 
as a man of ordinary prudenoe would have 
done under similar oiroumatanoes as required 
by s. 151, Contract Act. The initial onus of 
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proving that the Administration had, as a 
bailee! discharged its legal obligation by taking 
suoh oare as the law required was also on the 
Administration. In the words of Lord Halsbury: 

"Where a bailment is made to a particular person, 
a bailment for hire and regard, the bailee is bouud 
to shew that he took reasonable and propor care for 
the due security and proper delivery of that bailment; 
the proof of that re3ts upen him,” vide Morison, 
Pollexfen <t Blair v. Walton, (Unreported, 10th 
May 1909) cited by Buckley, L. J., ia Travers i£ 
Sons, Ltd., v. Cooper, (1915) 1 K. B. 73 at p. 80: 
(83 L. J. EL. B. 1787). 

(45] No effort has been made to discharge 
this onus either and it was evidently for the 
reason that the Administration never wanted 
to dispute their liability to compensate the 
rightful owner of the consignment. The Ad¬ 
ministration, in these circumstances, cannot on 
any conceivable basis evade responsibility to 
pay compensation for the loss and non-delivery 
of the consignment to the rightful claimant. 

[46] The authorities relied on by Mr. Medhi 
are distinguishable and are not of any assis¬ 
tance to us in the decision of the case. In the 
first two oases, Hiralal Gourishankir, Firm v. 
Governor-General in Council, A. 1 . R. (36) 1949 
Nag. 246: (l. L. R. (1949) Nag. 116) and Governor - 
General in Council v. Eishengopxl, A. I. R. 
(36) 19i8 Cal. 300, relied on by him, damages 
were claimed for short deliveries. The consign¬ 
ments were booked under Risk Notes A and B. 
In both the cases Risk Note a was applicable. 
Under Risk Note a, the responsibilities of the 
Administration are not the same as under 
Risk Note B. The decisions in tbese cases were 
based on the combined effect of both the Risk 
notes. In Ralliaram Dmgra v. * Governor- 
General in Council, A. 1 . R. (33) 1916 Cal. 249: 
( 1 . L. R. (1944) 2 Cal. 487), it was conceded in 
the oiroumstanoes of the oase that the burden 
of proving misconduct was on the plaintiff. In 
Badridas Firm of Purulia v. Governor-Gene¬ 
ral in Council, A. I. R. (34) 1947 Pat. 118: (225 
I. O. 602 ), the olaim for damage was also on ao- 
oount of short delivery. The defendant pleaded 
that there was no misconduct on the part of 
the Railway or its servants. The counsel for 
the petitioners when arguing that all material 
laots relating to the details of the carriage of the 
goods from stage to stage bad nit been disclosed 
conceded that plaintiff had not called upon the 
Administration to furnish all the information. 
As plaintiff had not done so in the trial Court, 
they were not allowed to make a grievance of 
it in revision. The observation made in Ganesh 
Bus Bisheshwar 'Lai v. Governor General in 
Council, 6 Pat. 189: (a. i. r. ( 14 ) 1927 Pat. 193) 
to the effect that the Administration must ad¬ 
mit loss in its pleadings also do not help the 
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appellant. The loss was alleged in the plaint 
and not denied in the written statement. This 
must be taken as admitted. 

[47] The second contention relates to the 
amount of compensation which has been decreed. 
Mr. Medhi contends that the amount decreed 
is excessive. His contention is based on the pro- 
visions of the Hoarding and Profiteering Preven¬ 
tion Ordinance. 1943 (Ordinance no. xxxv ( 35 ) 
of 1943) as amended. 

[48] The consignee firm Messrs. Bhuramall 
Sohanlall were entitled to be reimbursed for 
loss caused to them by non delivery. In para 10 
of th6 plaint it was averred that the consignment 
was expected to be delivered on 17th July 1944. 
This allegation was not denied by contesting 
defendants. The loss to the consignees and also 
to the plaintiffs, their ultimate representatives, 
would, it is contended by the learned counsel 
for the defendant appellant, be represented by 
tbe price at which the consignment could be 
soli in open market in the middle of July. 
Plaintiffs have proved that the consignee firm 
(defendant 4 ) sold their rights in the consign¬ 
ment to Meesrs. Meghraj Brgvani (defendant 5 ). 
They, in their turn, sold the consignment to the 
plaintiffs Jitmall Oawal (p. \v. 3), a gomasta of 
Messrs, Meghraj Begwani (defendant 6) was 
examined on plaintiffs’ behalf. He deposed that 
the railway receipt, Ex. 8, was purchased by 
his firm for Rs. 17,648 12-3 and was sold to the 
plaintiff’s for Rs. 19,027. According to bim, the 
two transactions, viz,, purchase by bis firm and 
the sale to the plaintiffs took plaoe on 26 th 
June 1944. They were entered in the books of his 
firm on the same day. His statement was that 
a9 scon as bis firm got tbe railway receipt 
they sold it to the plaintiffs. He also stated 
that the agreement for the purobase of the 
railway receipt from the consignees (defen¬ 
dant 4 ) had been made about 16 to 20 dajs 
before tbe actual purchase. This alleged agree¬ 
ment, however, is admittedly oral and there 
was no entry with respect to it in tbe books of 
aocount of the defendant firm. The actual sale 
to defendant 6 cams on 26;h June 1944. Tbe con¬ 
signment was booked on 17th June 1944. Jit- 
mall's statement that there was an oral agreement 
to purchase the railway receipt some 15 to 20 
days before the actual transaction is not credi¬ 
ble. The consignment had not even been booked 
from Budge-Budge at that time. The books of 
acoount Bhow that the two transactions took 
place on the same day. The price eaid to have 
been paid by Messrs. Meghraj Begwani was 
Rs. 17,648-12-3 and the plaintiffs are alleged 
to have paid the sum of Rs. 19,027-7-0. P. W. 4 
has deposed that on 29th Asar (14th July) his 
firm purchased 2 mnda. 19 era. of oil (net) at 
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the rate of Rs. 80 per maund. This is the only 
evidence about the alleged market price of 
cocoanut oil at Gauhati in the middle of 
July. 

[49] No representative of the consignor.* or 
the consignees was examined by the plaintiffs 
and there is no evidence on the record to show 
at what price the consignment was sold to 
Messrs. Bhuramall Sohanlall (defendant 4 ). Con¬ 
testing defendants at a somewhat late stage of 
the case in the trial Court asked for leave to 
examine the consignors by interrogatories. This 
application was resisted by the plaintiffs and 
the permission to examine the consignors was 
refused. AesumiDg, however, that the consign¬ 
ment was sold by the consignees to Messrs. 
Megbraj Begwani for Rs. 17,500, it is not unfair 
to presume in the ciroumstances of this oase that 
the consignees themselves got it at a lower price. 
They must have sold it at some profit. The fact, 
however, remains that the consignee parted with 
their rights in the consignment on 26th June 
1944 for a sum of Rs. 17,500 if the statement of 
P. W. 3 is relied on. The consignees (defendant 4 ), 
according to the contention of the learned 
counsel for the appellant, could claim this sum 
or even a higher figure by showing that the 
market price in the middle of July was higher 
and the sum claimed was not in excess of the 
controlled price of cocoanut oil. Plaintiffs bave 
claimed that they paid Rs. 19,027-7-0 for the con- 
signment and they have claimed this sum on this 
basis. It seems to me that they cannot claim 
this sum even if it is assumed that the sum of 
Rs. 19,027.7-0 was actually paid by them as held 
by the learned Additional Subordinate Judge. The 
consignees (defendant 4 ) sold their rights in the 
consignment to Messrs. Megbraj Begwani (defen¬ 
dant 6). They sold it in their turn to plaintiffs. 
The measure of compensation ought to be the 
loss to the consignees even if the transactions of 
26th June are to form the basis for the deter¬ 
mination of the amount of compensation. The 
consignees on plaintiffs’ own showing would not 
have lost more than Rs. 17,600 if the consign, 
ment had not been received. The subsequent sale 
of the consignment to the plaintiffs oannot be 
the basis for determining the amount of oom- 
pensation without any reference to the market 
price in the middle of July. If that oould have 
been made the basis, the amount of compensa¬ 
tion oould be increased to any extent by a series 
of transactions. The Administration is responsible 
only to the consignees. The subsequent or the ulti¬ 
mate transferee stands in the shoes of the con¬ 
signee so far as the loss is oonoerned. The price 
that he pays cannot afford any criterion for 
assessing compensation, for it is the loss to the con¬ 
signee whioh the Administration has to make 


good. Besides, the sum of Rs. 19,027-7-0 oould not 
be regarded as the market price even on 26th June 
as the seller of the plaintiffs had purchased it 
that very day at Rs. 17,500. The plaintiffs oannot, 
therefore, claim Rs. 19,027-7-0 on any conceivable 
basis and the amount of compensation cojld not 
have been anything more than Rs. 17,500 on 
plaintiff’s own showing. But Mr. Medhi contends 
that even if the consignee actually sold the con¬ 
signment for Rs. 17,500, the plaintiffs cannot 
claim the amount unless they show that the 
price charged by the consignees was not in 
excess of that permitted by the provisions con¬ 
tained in the Hoarding and Profiteering Preven¬ 
tion Ordinance, 1943. He points out that the 
Ordinance was applicable to the whole of British 
India including Assam. Under s. 6 of the 
Ordinance, no dealer could charge more than 20 
per oent. on the landed cost in the case of import- 
ed articles and on the producer’s sale price in 
the case of indigenous articles. This Ordinance, he 
olaims, was in force in 1944. He points out that 
the finding arrived at by the learned Additional 
Sub-Judge that cocoaunt oil was not a controlled 
commodity in Assam is unsustainable in view 
of the provisions of s. 6 of the Ordinance. 

[ 60 ] The learned advooate for plaintiffs- 
respondents had no answer to this contention. 
The Ordinance was admittedly in force in 1944 . 
It also applied to the province of Assam. Under 
3. 3 of the Ordinance, the Central Government 
by Notification in the official Gazette had the 
power to fix maximum prioe or rate in respeot 
of any article whioh may be charged by a dealer 
or a producer. There is no evidence on the 
record to«how that any price of cocoanut oil 
was fixed by any competent authority for the pro¬ 
vince of Assam. In these ciroumstances, 8. 6 of 
the Ordinance became operative. It provides 
that: 

“Where no maximum has been fixed by Notification 
under c). (c) of sub-9. (1) of S. 3, no dealer or produoer 
shall sell or offer for sale or otherwise dispose of an 
article for a consideration which is unreasonable." 

The word unreasonable' was defined in cl. (2) 
of 8. 6. A consideration under the Ordinance 
was unreasonable’ in the case of a sale by a 
dealer if it exceeded the amount represented by 
the addition allowed by the normal trade praotice 
in force on 3ist August 1939 to the cost landed 
as defined in 8. 6 ( 2 ) (b) ( 1 ) of the Ordinance of 
the article imported or to the price at which the 
producer sold the article in the cage of an article 
which is not imported, and in the case of a sale 
by a producer if the consideration exoeeded the 
amount represented by the addition allowed by 
the normal trade praotice in force on Slat August 
1939 to the cost of production. Where, however, 
the addition allowed by the normal trade 
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praotioe exoeeded 80 per cent., the dealer or the 
producer, as the oase may be, had to report the 
faot to the Controller General for his orders and 
the consideration was to be deemed 'unreason¬ 
able' unless it had the approval of the Controller 
General. The excess of 20 per cant, on the landed 
oost in the case of imported articles and on 
the producer’s sale price in the oase of articles 
not imported when the sale was by a dealer and 
similarly the exoess of 20 p9r cent, on the oost of 
production in the case of the sale by a produosr 
was the maximum limit of the reasonable con¬ 
sideration under the Ordinance till sanction 
for a higher profit was obtained from the 
Controller General. The faot that the price of 
ooooanut oil was not fixed under s. 3 of the Ordi¬ 
nance did not affect the operation of S.6. The 
dealers at Gauhati therefore could not charge 
more than the maximum permissible under 
the Ordinance without special sanction from 
the Controller General. The plaintiffs had to 
prove the extent of the I 033 caused by non. 
delivery. They give no evidence as to whether 
the oil was imported or produced in the coun¬ 
try; nor did they give any evidence as to the 
price that could be legitimately charged for it in 
conformity with the provisions contained in 
the Hoarding & Profiteering Prevention Ordi¬ 
nance, 1943. They even resisted efforts on the 
part of the contesting defendants to bring 
evidence on the record which would have shown 
the price actually paid by the consignee defen¬ 
dant 4. 

[51] Prom the slatement of Mr. Baker, 
1 . 0 . 8., Deputy Director of Consumer Goods, 
Bengal, who was examined by the defendants 
it appears that the price of cocoanut oil had 
been fixed by a notification of the Government 
of Bengal dated 15th February 1913. The Noti¬ 
fication applied to the town of Calcutta and its 
suburbs. The wholesale price of cocoanut oil was 
fixed at Rs. 42 per maund. A copy of the Notifica¬ 
tion was placed on the reoord by Mr. Baker. This 
Notification makes on distinction between impor¬ 
ted oil and oil produced in the country. The ma. 
ximum price fixed by itoovered both the varities 
within the specified limits. The current price of 
imported oil at Calcutta.was even lower. This 
has been proved by the defendants by reliable 
evidence. Abdul Majid Osman Hakim, a re¬ 
presentative of Messrs. Tata Oil Mills Co. 
Ltd., (Agents for the distribution of ooooanut 
oil imported at Bombay and Oaloutta) deposed 
that the imported (Ceylon) oocoanut oil was 
being sold at the rate of Rs. 900 per ton inclu¬ 
ding the oost of drums, ex jetty during the 
months of Jane and July 1944. The price of 
the imported oil was thus actually below Rs. 42 
a maund. The oil prodnoed in the country 


oould not be sold at higher than Rs. 42 a 
maund at Calcutta and in its suburbs. Plaintiffs 
have made no attempt to prove the cost of 
production of cocoanut oil produced in the 
country. They prevented defendants from 
showing (he actual cost of the consignees. It 
would be just to presume that che evidence 
about the price at which the consignment was 
purchased by the consignees (defendant 4) would 
not have been favourable for it, its cost of 
production at Calcutta if it was oil produced in 
the country could not have been higher than 
the selling price of Rs. 42 a maund which ap¬ 
plied to oil both imported and that produced 
in the country. It must have reasonable margin 
of profit for both. 

[ 62 ] The consignment was booked from 
Budge-Budge. A Calcutta firm were the con¬ 
signors. Budge-Budge has not been shown to be 
included in the suburbs of Calcutta to which 
* the Notification applied. It is at a distance of 
about 17 miles from the Sc-aldah Station of 
Calcutta. The maximum pries of cocoanut oil 
at Budge-Budge could not be substantially 
higher than its. 4 2 per maund . The learned 
counsel for the appellant defendant contends 
that in the absence of any evidence from the side 
of the plaintiffs showing the exact amount that 
could have been charged under the Ordinance 
at Gubati, a fair basi3 for assessing compensa¬ 
tion would be afforded by tbs addition of 
20 per cent profit a near equivalent to tho maxi 
mum price of Rs. 42 a maund at wbioh coconut 
oil could bo sold at Calcutta and in its suburbs. 
This in any case, he represents, i3 the highest 
rate at which compensation may be assessed on 
the evidence produced by the defendants. We have 
found above that the highest sum that plaintiffs 
respondents can claim on their own showing is 
Rs. 17,500 for the entiro consignment if the 
statement of p. w. 3 is relied on. The appellants 
have not disputed the amount claimed as the 
price of m'xad Badama oil. The sum claimed 
under this head is Rs. 2,645-12 Gp. A sum of R8. 
1.890 is claimed as the price of barrels. This also 
is not in dispute. The total of these undispu¬ 
ted items comes to Rs. 4 535-12 6 p. The balance 
of Rs. 12.964 3-6 would represent the price of 
oocoanut oil if plaintiffs are awarded Rs. 17500 
as compensation. The total quantity of oocoanut 
oil was 204 mnds. 4 srs. 6 chattaks. Its pries at 
lie. 42 a maund would work out to about Rs. 
8 , 572 - 8-0 If the sum of R?. 12,964-3-6 is allowed 
as the price of cocoanut oil, it would represent 
an addition of about 60 per cent, to the Calcutta 
price. We regard this addition a3 excessive. On 
the other hand, a atriot calculation on the basis 
proposed by the learned counsel for the appel¬ 
lant also dees not seem justified as the oonsign- 
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ment was booked from Budge-Budge. Plaintiffs- 
re9poadents, in our opinion, would be adequa¬ 
tely compensated and sufficient allowance will 
be made for any higher price than Ra. 42 a 
mound that the original consignees may have 
paid by their being allowed an addition of 33 
per cent instead of 20 per cent to the maximum 
price for Calcutta and its suburbs. On this 
basis the price of cocoanut oil comes to Rs. 
11 ( 401. This added to the undisputed items of the 
claim brings the total to Re. 16,936. This, in 
our view, is the highest figure that can be allow¬ 
ed to the plaintiffs by way of compensation on 
the evidence before us. 

[63] I agree with my Lord the Chief Justice 
that plaintiffs are not entitled to charge interest 
for the period before suit The case is not cov 
ered by the provisions contained in the Interest 
Act and I do not think interest can be allowed on 
equitable grounds in the circumstances of this 
case. The result is that plaintiffs are entitled ' 
to a decree for the sum of r*. 15,936 with costs 
thereon in both the Courts. They shall have 
interest at 6 per cent, per annum from the date 
of the decree till realisation. 

V,R,B> Deeres varied. 

A. I. R. (37) 1930 Assam 188 [G. N. 65.] 
Thadani C. J. and Ram Labhaya J. 

Fakiragram Rice Mills — Appellants v. 
Ramu Indu — Respondent. 

F * M. A. No. 3 ot 1950, datel 23th May 1950. 

(a) Workmen's Compensation Act (1923), S. 10, 
2nd proviso—Absence of notice — Knowledge of 
management of accident otherwise than by notice 
whether removes bar to claim. 

Second proviso to S. 10 lays down that the want of 
or any defect or irregularity In a notioe shall not be a 
bar to the entertainment of a claim if any person 
responsible to the employer for the management of 
any branch of the trade or business in which the 
injured workman was employed bad knowledge of the 
acoident from any other source at or about the time 
when it occurred. Where, therefore, an injured per¬ 
son working in a mill is removed to the hospital for 
treatment of injury caused while working in the mill 
and after the disoharge of thit person from the hospi¬ 
tal the manager of the mill interviews him, it is 
reasonable to suppose that the management of the 
mill knew how the acoident had ooourred. In such a 
circumstance the absenoe of notioe oannot be regarded 
as a bar to the entertainment of the claim. [Para 5J 

Annotation : ('46-Man) Work. Comp. Act, S. 10 
N 2. 

(b) Workmen’s Compensation Act (1923), Ss. 10 
and 22 — Claim is to be made under S. 10 and not 
under S. 22. 

A claim under the Aot is not required to be made 
by an application under S. 22 of the Act. A claim 
is required to be made under S. 10. and no particular 
form is presoribed. Seotion 22 refers in terms to an 
application for settlement of any matter, that is, it 
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contemplates an application for settlement after a 
claim is made under S. 10. [Para 6] 

xt Annotation : (’46-Man.) Work. Comp. Act, S. 10 
N 1; S. 22 N. 1. 

(c) Workmen’s Compensation Act (1923), S. 4- 
Workman’s hand permanently deformed —Loss of 
earning capacity _ Evaluation of. 

Where a workman s left hand waa permanently de¬ 
formed and he waa unable to carry out his duties as a 
labourer, it was held that the view of the Commissioner 
that the injury had resulted in the lo3S of the left arm 
below the elbow resulting in 60 per cent, loss of earn¬ 
ing capacity was correct even if the injury was not to 
be regarded as one of the injuries listed in the sche¬ 
dule resulting in a 50 per cent, loss of earning capa- 

Clt y- . [Paras 9, 10] 

Annotation : (’46-Man) Work. Comp. Act, S. 4 

n • I| 

J. C. Sen— tot Appellant. 

P. K. Oupla —for Respondent. 

Thadani C. J —This is an appeal under s. so, 
Workmen’s Compensation Act from an order 
passed by the Commissioner for Workmen's 
Compensation, Goalpara, dated 29th November 
1949, by which he awarded a sum of Bs. 1,470 
to the respondeat, on Ramu Indu, a workman 
within the meaning of the Workmen’s Com¬ 
pensation Aot in respect of injuries received by 
him, which resulted according to the Commis¬ 
sioner, ia the loss of his left arm below the 
elbow and reduced his earning capacity by 60 
per cent, in accordance with the schedule 
attached to the Aot. 

[ 2 ] The respondent was injured in the course 
of his employment on 23nd May 1949. As a re¬ 
sult of serious injuries caused to his hand, he 
was forthwith removed to the Dhubri Civil 
Hospital where he was detained for over 2 
months; he was discharged from the Hospital 
on 25th July 1949 : 4 days later he appeared 
before the Deputy Commissioner, Goalpara, an 
ex-offioio Commissioner under the Workmen’s 
Compensation Act, and complained to him that 
while oiling the mill belonging to the Fakira. 
gram Rice Mills, his left hand was fractured, 
resulting in bis detention in hospital from 22 nd 
May 1949 to 26th July 1949, his daily wages 
were rs. 2 -5-0 and he had worked continuously 
for 10 months. 

[3] On receiving this complaint which the 
Commissioner treated as a claim, the Commis¬ 
sioner issued notice to the Mill to show cause 
why it should not be ordered to pay compensa¬ 
tion. One Sri Maidhanda Agarwalla, a partner 
in the Mill, appeared before the Commissioner 
and denied liability and contended that as the 
workman had not filed a formal application he 
was not entitled to any compensation, that in 
any case he was a oasual workman; his work 
lay outside the faotory. and that he was for¬ 
bidden to handle any part of the machinery; 
on 22nd May 1949, the respondent entered tho 
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faotory building with his wife in order to 
demonstrate to his wife that he had beoome a 
full-fledged engineer; in the oourse of handling 
the engine, his hand was fraotured. 

[4] The learned Commissioner oame to the 
conclusion from the evidence that the respon¬ 
dent and his wife both worked in the Mill and 
had quarters provided * for them by the Mill 
authorities; he held that the respondent was not 
a oasual labourer, and that the aocident ocour- 
red in the performance of his duties as a work- 
man employed by the Mill. 

[6] Mr. Sen for the appellant has contended 
that in this case, the provisions of 8. 10 of tbe 
Act were not oomplied with in that no notice of 
the aocident was given as required by the Aot. 
Even so, Proviso 2 to s 10 of the Act lays 
down that the want of or any defect or ir¬ 
regularity in a notice ehall not be a bar to the 
entertainment of a olaim if the employer or any 
one of several employers or any person res¬ 
ponsible to the employer for the management 
of any branch of the trade or business in which 
the injured workman was employed had know¬ 
ledge of the aocident from any other source at 
or about the time when it occurred. From tbe 
faot that the injured person was remove! to the 
Dhubri Hospital, it is reasonable to suppose that 
the management of the Mill then knew how tbe 
accident had oocurred. It also appears from tbe 
evidence that after the respondent was dis¬ 
charged from the Hospital, the Manager of the 
Mill interviewed him. In these circumstances, 
we do not think the absence of notioe oan be 
regarded as a bar to the entertainment of tbe 
olaim. 

[6j Mr. Sen has next contended that the 
claim itself was not properly made; that a claim 
under the Aot must be made by an application 
as required by s. 92 of the Aot. We do not 
think a olaim is required to be made by an 
application under 8. 22 of the Act. A claim is 
required to be made under 3. 10 , and no parti¬ 
cular form is prescribed. It is not disputed that 
the claim in this case was made before the 
Commissioner within one year of the occurrence 
of the aooident. The application referred to in 
8. 22 of the Aot is an application for the settle- 
ment of any matter by a Commissioner and has 
no reference to the manner in which the olaim 
for compensation is to be made. Mr. Sen con- 
tended that as sub-s. ( 2 ) of 8. 22 requires parti¬ 
culars to be mentioned in an application within 
the meaning of 8. 22 particulars such as (a), (b) 
(o) and (d), it mu3t by implication refer to the 
particulars of the olaim. But s. 22 refers in 
terms to an application for settlement of any 
matter, that is to say it contemplates an appli- 


oation for settlement after a claim is made' 
under s. 10 . 1 

[7] Assuming, however, that S 22 ir.c’udes a 
olaim application, sub-s. (3) of S. 22 lays down that 
if the appl cant is illiterate or for'any other rrason 
is unable to furnish tbe required information in 
writing, the application shall, if tbe applicant 
so desires, be prepare! under the direction of 
the Commissioner. It is plain from what has 
been stated in the order-sheet, dated 20th July 
1949, that the learned Commissionsr, realising 
the disability of the respondent, himself wrote 
out the substanoe of the claim in his order dated 
29th July 1949. 

[8] Mr. Sen next contended that it was not 
the respondent's job to oil the machinery, that 
what he did was not only gratuitous but some- 
thing against the warning of the management. 
This contention, however, is concluded by the 
finding of the learned Commissioner that the 
respondent received the injuries in the course 
of his employment. 

[9] The last point argued by Mr. Sen was a 3 
to the amount of compensation which could 
properly be awarded under the Act. He con¬ 
tended that the injury received by the workman 
was not one of the injuries listed in schedule I 
to the Act, that the view of the learned Com¬ 
missioner that the injury has resulted in the loss 
of the left arm below the elbow resulting in 
60 percent. loss of earning capacity waserrone. 
ous. Mr. Sen has referred U3 to tbe evidenoe of 
Dr. A. N. Hazarika who has stated: 

“This forearm bag been shortened by about half; 
the movements of the left wrist and fingerg have been 
impaired, and hia gripping power greatly lost; the 
flDgera have become smaller as they cannot bo used. 
The left hand is permanently disabled to perform big 
U3ual occupation as a labourer, that is to say, he can¬ 
not use the hand in lifting ordinary loads, but he will 
be able to pick up a pencil or a piece of paper and will 
be able also to spread paddy in the sun if he is not to 
lift loads. His hand is permanently deformed and the 
tip of the middle finger is lost." 

[ 10 ] From theevidenceof Dr. A. N. Hazarika, 
it is clear that even if the injury is not to be 
regarded as one of the injuries listed in the 
sohedule resulting in a 50 per cent, loss of earning 
oapacity, the fact that the workman’s hand ie 
permanently deformed and he is unable to cam 
out his duties as a labourer, means that he hat- 
lost tbe use of the thumb and the 4 fingers of 
his left hand. For the complete loss of the uee 
of the thumb, tbe percentage of loss of earning 
oapacity is 26 %; for the lose of the index finger 
10 per cent., and for the loss of any finger other 
than the index finger, 5 per cent. Adding up these 
percentages, it comes to the same figure of 60 per 
cent, lose of earning oapacity. We see no reason, 
therefore, to reduce the amount of compensation| 
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^warded by the learned Commissioner. The 
result is that the appeal is dismissed with costs. 

Ill] Ram Labhaya J.—I agree. 

v S B. Appeal dismissed. 


A. I. R. (37) 1990 Assam 190 [C . N. 66.] 

Thadani C. J AMD Rim L \bsaya J. 

Kishori Ram Malli — Appellant v. Abdul 
Majid — Respondent. 

First Appeal No. 317 of 1947, D/-29 5-1950, from 
judgment and decree of Addl. Sub-Judge, A. V. D.. 
D/- 31-7-1947. 

Tort-Conversion—Gain by wrongful act —Fish 
caught by wrongful act of trespassing — Money 
realised by sale of — Disposal of. 

A wrongdoer is notentitled to keep with himself any 
part of the money realised by the sale as the result of 
a wrongful not on bis part. A person obtaining money 
by tbe sale of th9 fish as a result of wrongful operations 
by trespassing into the fishery in possession of another 
person, cannot be permitted to withhold any portion of 
the profit accruing to him as the result of the wrongful 
act on his part. Nor can be be allowed to claim collect¬ 
ing charges incurred in caching fish. (Para 7] 

K. R. Barooali and B. C Barua — for Appellant. 

J. C. Sen — for Respondent. 

Ram Labhaya J. — This is an appeal from 
the judgment and decree of the Addl. Sub Judge, 
A. V. D., dated Slat July 1947 in a suit for com. 
pensation for wrongful catching and removal of 
fieh by the defendant from a fishery leased to the 
plaintiff. Tbe plaintiff claimed its. 533G-1-0. The 
olaim was decreed to the extent of R3. 4911 G-0 
with proportionate costs. The decretal amount 
was to carry interest at the rate of 2 per cent, 
per annum from tbe date of the decree till rea- 
lisation. The cross claim of the defendant was 
disallowed, 

[ 2 ] Plaintiff’s case was that he was the lessee 
of fishery Mabal No. 11 in the Sadiya Frontier 
Tract of the Lakbimpur distriot for three years, 
(1944-45, 1945 46 and 1946-47) in succession. The 
lease in each year commenced from 1st of April, 
Bardighalibeel was alleged to be inoluded in 
plaintiff’s fishery Mahal No. 11. Defendant was 
the lessee of SoDgkbong Mahal no 8 in the said 
tract for the year 1944-45 The two fisheries 
were said to be at considerable distanoe from 
each other. On sisfc February 1945 defendant 
sent about 76 or more fishermen to colleot fish 
from the Bardighalibeel and they at his instance 
caught and removed fish from that beel from 
21st February to 25th February (both days in. 
elusive) and from 3rd Maroh to 11th March (both 
days inclusive). The fish was sent to Dibrugarh 
market where it was sold. Plaintiff reported the 
matter to the Superintendent of Police, Lakbim¬ 
pur and the Political Officer, Sadiya Frontier 
Tract, on 2lst February 1945. On 24th February, 
plaintiff's uncle went to the site and found the 


fishermen busy catching fish in the beel in ques. 
tion. They admitted that they had been fishing 
in the beel since 2lst February at the instance 
of defendant in this case. On that day they gave 
an undertaking bo deliver all fish caught from 
tbe beel to the plaintiff, in future. A writing, 
Ev. l, was executed. In tbe document it was 
stated by the executants that they were all 
defendant's men and that they were catching 
fish in Borbael under his orders. On their learn¬ 
ing that Borbeel was settled with Abdul Majid 
and not with Kishori Ram Malla, defendant, 
they agreed to seud fi3b to the town to plaintiff’s 
men on receipt of a certain share agreed to be¬ 
tween tbe parties. They further promised to 
realise the price of fish sent on previous days to 
the defendant from him. Six out of the fisher¬ 
men signed the dooument as executants and it 
was attested by witnesses. 

(3] The Political Officer, Sadiya Frontier 
Tract, also passed an order on 24th February 
directing plaintiff to atop fishing in Bsrdighali- 
beel after a visit of inspection to the looality in 
the presence of both the parties. Plaintiff claim- 
ed Rs. 4252.6.0 on aocount ol the price of the 
fish realised by the defendant. He also claim¬ 
ed a sum of Rs. 1083-12.0 on account of expendi¬ 
ture incurred in connection with the enquiry 
made by the Political Officer, S. F. Tract, 
on the spot and under another head. 

[4] Defendant repudiated the claim. He 
averred that there was no beel by the name of 
Bardighali’ and no such beel was inoluded in 
plaintiff’s fishery. He denied that his men 
caught fish illegally or dishonestly from the 
alleged Bardighalibeel and olaimed that the 
water from which fish was caught by his men 
from 21st February onwards was included in 
his Songkhong Mahal no. 8. He admitted receiv. 
ing a notice dated 24th February 1945 from the 
Political Officer Sadiya Frontier Tract to stop 
fishing, but alleged that he protested against the 
order by sending a telegram that he had been 
fishing in the waters covered by his lease. Lia- 
bilifcy for compensation under both heads of 
claim wa9 denied. Exhibit l, referred to in the 
plaint, was said to have been obtained by inti¬ 
midation. Defendant preferred a counterclaim 
of rs 631-7-4 on the ground that plaintiff had 
caught fish from the disputed water on 26 tb 
February, 27th February and 2nd Maroh 1945 
without any right. 

[5] The learned Sub-Judge found that the 
fish had been caught from Borbeel whioh was 
included in fishery No. 11 leased to the plaintiff. 

In his view defendant had no right to catoh 
fish from that beel and that his catching fish 
through his men from that beel was a wrongful 
act on his part. He further found that the price 
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o! fish realised by him was rs. 4137-10 0 which 
the plaintiff was entitled to recover from him. 
He also allowed a sum of rs. 783 12-0 to the 
plaintiff on aooouat of expenses incurred by him 
in connection with the enquiry as to his rights 
by the Political Officer, Sadiya and for money 
spent under another head. 

[6] The learned counsel for the appellant has 
first pointed out that plaintiff’s caie as put in 
the plaint was that fish had been caught from 
Bardighalibeel. The finding of the Court was 
that fish had been caught from Borbeel. It is 
urged that without any amendment of the plaint, 
the plaintiff could not olaim to reoover the 
price of fish oaught from Borbeel as his caee 
was not that fish was caught from Borbeel or 
that Borbeel was included in bis fishery no. ll. 
(Holding that this contention had no force his 
Lordship examined the contention that plaintiff 
had failed to establish that Borbeel was included 
in his fishery No. 11 and concluded ) In these 
ciroumstances there can be no manner of doubt 
that the finding arrived at by the learned Sub- 
Judge that Borbeel from which fish was caught 
was part of fishery no. ll is correot. 

[7l The learned Sub-Judge allowed the plain- 
tiff a Bum of Rs. 789-12 0 on account of expenses 
incurred by him in connection with the inquiry 
by the Political Officer, Sadiya, as to the rights 
of the parties to catch fish in Borbeel and also 
on account of payment made by him to one 
Sarju for catohing the fi3h there. The learned 
counsel for the appellant has not disputed the 
liability of the defendant to pay this amount. He, 
however, disputes the correctness of the assess- 
ment of the price of the fish which according to 
the decree of the Court below was Rs. 4127-10 0 . 
The learned counsel points out in this connec¬ 
tion that defendant-appellant was a military 
contractor. He could sell good quality fish to the 
Army at a rate higher than that prevailing in 
the open market, and the plaintiff was not en- 
titled to the full sum realised by the defendant 
by sale of a part of the fish as a contractor 
|to the Army. We do not think defendant is en¬ 
titled to keep with himself any part of the money 
realised by the sale of fish which bad been 
caught as the result of a wrongful act on bis 
part. The fish was caught at his instance. His 
men trespassed into the fishery of the plaintiff. 
He and all those were wrong-doers. The money 
that was made by the sale of the fish was the 
result of wrongful operations. The learned coun¬ 
sel has not been able to refer us to any law or 
principle of equity on which the defendant could 
be permitted to withhold any portion of the 
profit aooruing to him as the result of a wrong¬ 
ful aot on his part. The learned oounsel has 
olaimed that in collecting the fish defendant had 


to pay a certain portion of the proceeds to his 
fishermen. We think for reasons given above ho 
cannot claim any amount by way of collection 
charges either. This view finds support from 
Rohan Singh v. Durga Bakhsh Singh, A. I. r. 
( 16 ) 1929 OuIh 65: (ill r.o. 7C0). In this case the 
learned Judges held that 

“Mesne profits are in tho nature of damages which the 
Court muy mould according to thejustice oi the case In 
the case of fraudulent and dishonest trespassers while 
awarding mesne profits against them on rent ba?is it is 
right to refuse them charges for collecting rent of pro¬ 
perty in their passess'on as trespassers.” 

The principle laid down in this case is in point 
and we are not persuaded to hold that the as¬ 
sessment of compensation in this case isexces- 
sive or that it calls for any interference. 

[8J The result is that the appeal fail3 and is 
dismissed with costs. 

[9l Thadani C. J. — I agree. 

V S.B. Appeal dismissed. 


A. I. R. (37) 1950 Assam 191 [C , N. 67.] 
Thadani C. J. and Ram Labhaya J. 

Mafizuddin Bhuyan and another — Pete . 
tioners v. Alimuddin Bhuyan and others — 
Respondents. 

Civil Revn. No. 24 of 1950, D/- 29th May 19-50. 

(a) Arbitration Act (1940) S. 39 (1) (vi)_Objec 
ttons to award —Dismissal on ground of limitation 
—Appeal. 

Whether objections to an award are dismissed on the 
merits or they are dismissed on the ground that they 
are filed beyond time, the Court by dismissing them in 
effect refuses to eet aside the award, and an order 
refusing to set a3ide an award is clearly appealable 
under S. 39. [Para 2] 

Annotation: (’46-Man.) Arbitration Act, S. 39, N. 1. 

(b) Arbitration Act (1940), S. 14(2)- Objection as 
to want of service—It can be raised for iirst time 
in revision —Civil P. C. (1908), S. 115. 

An objection that a party to the arbitration proceed¬ 
ing was not served by tho Court with a notice of the 
filing of the award under S. 14 (2) cannot be raised 
for tbe first time in revision. (Para 41 

Annotation: (’46-Man.) Arbitration Aot, S. 11 N. 2: 
(’50 Com.) Civil P. C., S. 116 N. 2. 

J. C. Chaudhury and D. K. Sarma — 

foe Petitioners. 

K. R. Barooah — tor Opposite Party. 

Thadani C J _Tbis is an application under 

8 . 116 , Civil P. 0., directed against an order of 
the learned Additional Subordinate Judge, L. 
A. D. dated 30th November 1949, by which 
he dismissed the applicants’ appeal on the 
ground that no appeal lay from an order passed 
by the Munsiff of Nowgong who bad dismissed 
certain objections to an award on tbe ground 
that they were filed beyond time. Tbe learned 
Subordinate Judge, while dismissing the appeal 
on tbe ground that no appeal lay, agreed witb 
the Munsiff that tbe objections to the award 
were filed beyond time. 


192 Assam Someswar v. Province of Assam (Thadani Ag. C . J.) 


[2] It is contended on behalf of tbe appli¬ 
cant that tbe learned Sub-Judge was in error in 
holding that no appeal lay. We think this oon. 
tention must prevail. Whether objections to an 
award are dismissed on the merits or they 
are dismissed on the ground that they are 
filed beyond time, the Court by dismissing 
them in effect refuses to set aside the award, and 
an order refusing to set aside an award is clearly 
appealable under S. 39, Arbitration Aot. 

[3] In a case reported in Bholanath v. 
Chandra Shekhar, A. I. R. (37) 1950 Cal. 63, 
Das J., observed: 

“In my opinion, the fact that by the same order the 
MunsifI overruled the objections to th9 filing of the 
award and a'BO directed a decree to be pas-ed in terms 
of the award, does not take away the r : ght of tbe 
aggrieved party to file an appeal in accordance with the 
provisions of S. 39.” 

In a case reported in Hola Ram Verhomal v. 
Governor-General of India in Council , A. J. R. 
(34) 1947 Sind 116: (I. L. R. (1946) Ear. 459), the 
view taken was that an order refusing to set 
aside an award on the ground that objeclions 
were filed out of time, was an appealable order 
under S. 39, Arbitration Act. The learned Sub- 
Judge has referred to a decision of the Rangoon 
High Court reported in D. B. Das v. Daya Lai 
A Sons, A. I. R. (20) 1933 Rang. 38: (142 I. 0. 
835), but that decision was given before the pas¬ 
sing of the Arbitration Act of 1940. 

[ 4 ] While we think the learned Judge was in 
error in holding that no appeal lay against the 
order of the Munsiff who refused to set aside the 
award on the ground that objections to the award 
were filed beyond time, it doeo not follow that 
our interference in this matter is called for. 
Both the Courts below have found as a fact that 
the objections to the award were filed out of 
time. In order to meet this difficulty, the appli¬ 
cant's advocate for the first time in this Court 
contended that the applicant was not served by 
the Court of the first instanoe with a notice of 
the filing of the award under tbe provisions of 
8. 14 (2), Arbitration Aot. We oannot permit 
this point to be raised for the first time in revi¬ 
sion. Moreover the diary shows that a notice 
under S. 14 (2) was served upon the applicant. 
Tbe date of the service is stated to be 6th Feb¬ 
ruary 1948 and the objections were filed on 24th 
Marob 1948, clearly beyond the period allowed 
by law. 

[ 5 ] Accordingly we decline to interfere, and 
the revision application is dismissed with costs. 
The rule is discharged. 

[6] Ram Labhaya J —I agree. 

v.R.B. Revision dismissed. 


A. LB. 

A. I. R. (37) 1950 Assam 192 [C. N. 68.] 
Thadani Ag. 0. J. 

Someswar Chavdhury — Appellant v. Pro- 
vince of Assam — Respondent. 

R. A. No. 11 of 1949, D/- 29-6-1949. 

Assam Land and Revenue Regulation (I [1] of 
1886), S. 148 (3) _ “Sufficient cause ’ — Order can¬ 
celling annual patta of appellant — Appellant not 
served personally with non-renewal notice—Appeal 
after period ot limitation —Maintainability — Effect 
of non service. 

Appeal against an order of Deputy Commissioner 
cancelling the annual patta filed after the period of 
limitation shall be deemed to be in time if the appellant 
had no knowledge of the order due to want of personal 
service of non-renewal notice. [Para 3] 

From the fact that the appellant had applied for 
perlodio patta, no inference can be drawn that he 
must have known that his annual patta had been can¬ 
celled, as a periodio patta can te granted even if annual 
patta is not cancelled. [Para 3] 

The effect of non-service of non-renewal notice per¬ 
sonally is that the annual patta meat be deemed to be 
in force and until the annual patta is cancelled by a 
notice in accordance with law, it will be deemed to be 
renewed from year to year until duly oancelled. 

[Para 4] 

R. K. Chaudhury, K. R. Barooah and B. N. Chau- 
dhury — for Appellant. 

K. R. Barman, Oovt. Advocate— for Respondent. 

Judgment. — In this case, Mr. Barman for 
the Government has taken a preliminary objec¬ 
tion as to limitation contending that the appeal 
has been filed long after the period of limitation. 
It is contended by Mr. Barman that the order 
in question was made by the Deputy Commis¬ 
sioner, Kamrup, on 9th July 1947 cancelling the 
annual patta of the appellant and that the ap¬ 
peal under 8. 148 (l) ( 0 ) should have been filed 
within two months of the date of the order. 
The appeal was in fact filed on 26 th January 1949. 

[2l Sub section (3) of 8.148, Assam Land and 

Revenue Regulation, says : 

“An appeal may be admitted after I he period of limi¬ 
tation prescribed therefor by this section when the ap¬ 
pellant satisfies the tribunal or officer to whom he 
appeals that be had sufficient cause for not presenting 
the appeal within that period.” 

In para. 5 of the petition of appeal it is stated : 

"That, to tbe great surprise of the humble appellant, 
he came to learn on 3rd December 1948 that not only 
no orders regarding issue of periodic patta had been 
passed, but on the contrary, by an order which was not 
communicated to the appellant, the Deputy Commis¬ 
sioner, Kamrup, had by bis order dated 23rd February 
1948, passed a composite order as to this land aloDg 
with seme Government lands (for which no pattas had 
ever been if sued to anjbodyj that the land would not 
be settled. The appellant further came to learn on that 
date (3rd December 1948) for the first time that the 
annual pattas had been cancelled on 9th July 1947 
without tbe service of any non-renewal notices on 
him.” 

[?] While Mr. Chaudhuri for the appellant 
has relied upon the statement contained in 
para. 5 of the memorandum of appeal. Mr. Bar¬ 
man has contended that the order cancelling the 



its* 
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patta itself states that notioo of non-renewal was 
to be issued to annual patta-holders and that 
this order was in faot carried out, and that the 
appellant was duly served with the non renewal 
notice. It is true that the peon attempted to serve 
seme 12 annual patta-holders who were affected 
by the order of the Deputy Commissioner, dated 
9th July 1947. But it is also clear from tho report 
made by the process server that he did not servo 
the appellant personally but lefc the notice 
‘hanging,’ whatever that may mean, in his 
dwelling house. I am not prepared to hold, on 
the facts in this case, that the service of the 
non renewal notice alleged to have been made 
upon tho appellant, was a satisfactory one. If 
the appellant did not know anything about the 
non renewal notioe, it is not unlikely that ho 
was not aware of the caniellation of the annual 
patta cancelled by tho Deputy Commissioner’s 
order dated 9th July 1947. Mr. Barman relies 
upon a circumstance which, he contends, indi¬ 
cates that the appellant knew abont tho cancel, 
lation of his annual patta. fie points out that in 
January 1948, when the appellant made an appli¬ 
cation for tho grant of a periolic patta, in regard 
to the same lan 1, the Deputy Oommiisionec visit¬ 
ed the place and refused the grant. Mr. Barman 
contends that at any rate in February 1943, the 
appellant must have known that his patti had 
been cancelled. This argument might have pre¬ 
vailed, if it were a faot that a poriodic patta is 
granted only when an annual patta is cancelled; 
but Mr. Barman very properly admittod that a 
poriodic patta can bo granted when the annual 
patta in respect of the same land had not been 
cancelled. I do not think an inference should 
necessarily bo drawn from tho fact that when 
the appellant made an application for the grant 
of a perioiio patta, ho must have known that 
his annual patta had been cancelled. 

[tl Accordingly I hold that tho appeal is in 
time and in tho view I take of tho service upon 
the apfellant of tho non renewal notice of the 
annual patta, namely, that it was not served 
upon him, it folio vs that his annual patta mast 
be deemed to bo in forco with effeot from 1 st 
April 1948, and until the annual patta is can¬ 
celled by a notice in accordance with law, it 
will bo deemed to bs renewed from year to year 
until duly oanoelled. The result is that this ap- 
peal ia allowed, but with no order as to costs. 

O-M.j. Appeal allowed. 

A. I. R. (37) 1930 Assam 193 [G. N. 69.] 
Thadani 0. J. and Ram Labhaya J. 

Bharat Ohandra Das and another — Peti¬ 
tioners v. The State. 

Criminal Bavn. N>. 61 of 1950, D/- 21-7-1950. 

1950 Asmid/25 & 26 


(a) Penal Code (1850), S. 411 -Conduct of accus¬ 
ed in concealing property at time of its recovery — 
Evidence Act ( 1372), S. 8. 

Th i o in lujt of the person, aaoused of having pur¬ 
chased a a'.olon property, i a unsuoeejsfully concealing 
it at lha t mo of recovery is iniicative that at that 
moment ho either eusp ctod or believed that the artiolo 
pirchised by him must have been the eubjeot-matter 
of somj odonoo. But it o-in not bo regarded its any con¬ 
clusive evidence of the state of tho mind of the accused 
at tho time when h>purchased it. This piece ofeiroum- 
stantial evidenoo does not exoluds tho possibility that 
the purchase was innocent an 1 without any guilty 
knowledge or belief. [Para 7] 

Annotation: Ponal Code, S. 411 N. 3; Evidenoo Act 
S 8 N. 2. 

(b) Penal Code (1360), S. 411-Word ‘ believe" if 
equivalent to “suspect"—Purchase of stolen pro 
perty in presence of other persons. 

Too word “believe" occurring in 8. 411 is much 
stronger than "suspect”. Ii involves the necessity 
of showing that the circumstanoes were such that a 
reasonable man must have felt convinced In his mind 
that the p-oporty with which he was dealing mutt be 
stolen property. A person who has purchased stolen 
property openly in the presence of others cannot bo 
said tu have purchased it, knowing it to bo stolen or 
having reason to believe that it is etolen. In a oaso 
like this it is not sufficient to show that tho accused 
was CA'eless or hid reason to suspoot that the property 
was stolen or that he did not make sufficient enquiry 
to ascertain whether the property had been honestly 
acquired. [Para 7 j 

Annotation: Penal Code, S. 411, N. 5. 

S. K. Ghost and P. Chaudhuri —for Petitioners. 

Government Aivoca'e and C. Lyngdoh — 

foe the Stat?. 

Ram Labhaya J—Tho two petitioners, Bha- 
rat Chandra Das and Barada Cbaran Djs are 
brothers. They were oonvicfced under 6 . 411 , Penal 
Code, by Mr. B. M. Dam, S. D. 0.,Silchar, and 
ware sentenced each to 6 months rigorous im¬ 
prisonment. On appeal their convictions and 
sentences were maintained. They have petitioned 
for the revision of tho orders of the Courts 
below. 

[ 2 ] The petitioners were dealing in watches 
and fountain pens at Badarpur. The shop house 
of Bhupendra Nath Sen Gupta (p. w. l) at 
Silohar was burgled on the night following 1 st 
June 1948 and five new watches, one clock, three 
fountain pans and soma oash and papers were 
removed. A report of tho burglary was made ou 
2nd June 1948. 


[3] During the course of tho investigation two 
parsons viz., Dinesh Chandra Kar and Prabhat 
Oaandra Shome were arrested. Dinesh Chandra 
Kar, a previouj convict, was found guilty under 
Ss. 457/330/75, Penal Code, and was sentenced to 
rigorous imprisonment for 2 years. Prabhat 
OhandraShome was convicted under s. 411, Penal 
Code, and sentenced to three months rigorous 
imprisonment. They did not appeal from their 
oonviotions. While the investigation was in pro¬ 
gress, Dinesh Ohandra Ear led the Investigating 
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Officer to the Shop of the petitioners at Badar- 
pur. Three watches and two fountain pens, which 
were identified by the complainant a3 his, were 
recovered from the shop. These were found to 
be Btolen property. The finding that the watches 
and the pens were part of the stolen property 
removed from the shop of the complainant on 
the night following 1st June 1948, is not in ques¬ 
tion. 

[4] The defence put forward by the petitioners 
was that all the five articles were purchased by 
them from Dinesh Chandra Karfor Rs. 100 and 
that they had no knowledge that the articles were 
stolen. The only basis on which the orders of the 
Courts below are assailed, therefore, is that it 
has not been proved that the petitioners knew or 
had reason to believe that the property which 
was recovered from their possession was stolen 
property. 

[ 5 ] The complainant deposed that the value 
of the entire property stolen was about rs. 600. 
No documentary evidence was produced at the 
trial in support of this allegation. So far as the 
articles recovered from the petitioners are con¬ 
cerned, their value was not stated separately at 
all. The case of the petitioners was that they 
paid Rs. 100. In this they are supported by 
D. W. 1 in whose presence the transaction took 
place. There is nothing on the record to show 
that the value of these articles was more than 
Rs. 100 or that they were purchased at a price 
much lower than their usual market price. There 
were some other persons present at the time of 
the transaction besides D. w. 1 . The transaction 
was in no sense secret. If these articles were 
purchased openly and at a reasonable price the 
transaction would not justify an inference of 
guilty knowledge. No attempt has been made 
from the prosecution side to bring to light any 
other circumstance which would go to show that 
at the time of the transaction the acou3ed knew 
or had reason to believe that the property they 
were purchasing was stolen property. The 
learned Additional Sessions Judge has no doubt 
observed that the price of Rs. 100 said to have 
been paid by the petitioners was a moderate 
price and even inadequate but he has not re¬ 
ferred to any evidence on which this finding 
oould be based. No one has made any state¬ 
ment as to the approximate value of the articles 
recovered from the possession of the petitioners. 
It oannot, therefore, be said that the sum of 
Bs. 100 paid by them was not adequate consi¬ 
deration for these articles. There is no docu¬ 
ment evidencing the transaction by which the 
acoueed purchased these watohes. This may be 
a suspicious circumstance but by itself it would 
not be sufficient for attributing guilty knowledge 
to the petitioners at the time of the transaction, 
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particularly in view of the fact that Dinesh 
Chandra Ear was offering the articles for sale 
openly in the presence of several persons. 

[6] The conduct of the petitioners at the 
time of the recovery has really formed the 
foundation for the finding that the petitioners 
knew or had reason to believe that the artioles 
purchased by them were stolen. Dinesh Chandra 
Ear, accused, was taken to Badarpur. There 
be pointed out the shop of Bharat Chandra 
Das and Barada Charan Das, petitioners. At 
that time Barada Charan Das alone was present 
in the shop. The Investigating Officer asked 
him if Dinesh Chandra Ear had sold three 
watches and two fountain pens to him. He was 
then reading a newspaper. He did not answer 
the question but very slowly opened the drawer 
of a table close to him, took out of it a watch, 
wrapped it in a piece of paper torn from the 
newspaper be was reading and went out of the 
shop through the back door. The complainant 
wa3 standing behind him at the time. 

[ 7 ] He saw him going with the watoh. He 
brought this fact to the notice of the Investiga¬ 
ting officer who followed Barada Charan and 
caught him with the wrist watch in the court¬ 
yard behind. He then asked him to produce 
the 2 other watches and 2 fountain pens. The 
stolen watches and a fountain pen were pro- 
duced from the almirahs where other watches 
and fountain pens were kept by the accused for 
their trade. One fountain pen was produced 
by Bharat from under a bedding. The attempt 
on the part of Barada Charan Das to take out 
the watoh from the drawer does no doubt in* | 
dicate that at that moment he either suspeoted 

or believed that the articles purchased from 
Dinesh Chandra Ear must have been the subject- * 
matter of some offence. The presence of the 
police officer with Dinesh and the enquiry about 
the three watches and the 2 fountain pens 
would lead him to that conclusion. But the 
question is not whether at that moment one or 
both of the petitioners suddenly realised that 
the property they had purchased was stolen but 
it is, whether at the time they purchased it they 
knew or had reason to believe that they were 
purchasing stolen property. The unsuccessful 
attempt to conceal a watch can merely show 
that state of the mind of the petitioners at the 
time of the recovery. The presence of the police 
oould make them nervous and apprehensive. 

The conduct at the time of recovery cannot be 
regarded as any conclusive evidence of the 
state of the mind of the petitioners at the time 
when they purchased it. This piece of circum¬ 
stantial evidence does not exclude the possibi¬ 
lity that the purchase was innocent and without 
any guilty knowledge or belief. The evidence 
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being ciroumstantial in nature it must be oon- 
oluaive. It should exolude the possibility of 
innocence. It should be incompatible with any 
other hypothesis except that of guilt. We do not 
think the conduct of one out of the two peti¬ 
tioners leads necessarily to the conclusion that 
they had guilty knowledge at the time they 
purchased the articles in question. It cannot 
therefore be held positively that they received 
or retained stolen property. The circumstances 
are no doubt suspicious but suspicion is no 
substitute for proof. The word “believe” occur¬ 
ring in S. 411, Penal Code, is much stronger 
than "suspect.” It involves the necessity of 
showing that the circumstances were euch that 
a reasonable man must have felt convinced in 
his mind that the property with which he was 
dealing must be stolen property. A person who 
is purchasing stolen property knowing it to be 
stolen or having reason to believe that it is 
stolen, would not purchase it so openly as the 
petitioners did. There were other persons present. 
Even they did not suspect that the property 
was stolen. In a case like this it is not suffi- 
oient to show that the accused were careless or 
had reason to suspect that the property was 
stolen or that they did not make sufficient 
enquiry to ascertain whether the property had 
been honestly acquired. Wo think the petitioners 
are entitled to the benefit of doubt. 

[ 0 ] The petition is allowed. They are ac¬ 
quitted. Their bail bonds shall stand cancelled. 

[9l Thadanl C. J. — I agree. 

G-M.J. Petition allowed . 


1. I. R. (37) 1950 Assam 195 [G. N. 70.] 

Thadani 0. J. and Ram Labhaya J. 

Srinibas Dhelia — Appellant v. Hariram 
Tulchan and others — Respondents. 

Supreme Court Appoa! No. 2 of 1950, D/- lOtb July 
I960, for leave to appeal to Supremo Court from judg¬ 
ment and decree of this Court, D/- 5th January 1950. 

(a) Hindu law — Joint family — Family property 
— Presumption — Evidence Act (1872), Ss. 101 to 


u 1 n °? r ! 8nmptionthat a Hindu fa “"y. I 

Mrtv Tn p0B8e88es joint property or any p, 

tn d » V' 0p ®' ty Joint, the claimant bae 

!K« fc | th ,am, 7 Wa9po9se38ed of 8Q0h proper 

hiliaiSi ° f W > loh the Property coSd ba 

bwn acquired or from which the preemption could 

* he ? L r °P«‘J poaieased by the family 
ffi. Pr0 . Per l 7 ° r V hat U wa " Parohasod with joi 
family funds or by joint efforts. These alternate 

*’ of ,e 6 al Presumption. They must 
proved by evldenoe like any other fact. [Para 

Anno. Evidence Aot, 8a. 101-103 N. 4 and 16. 

,aw T J 7i nt iemily—Trade—Preeum 
tlon—Evidence Act (1872), Sa. 101 to 103. 


There is uo presumption that a bualoogj carried on 
by a member of a jjint Hindu family jg j 0 i„ t family 
business. (Para 10] 

Anno. Evidenc3 Act, Si. 101-103 N. 4and 16. J 

(c) Hindu law-Joint famiiy-Family property 
— Joint business by two brothers — Acquisition of 
property from proceeds by one-Property, if joint 
family property. } 

Two brothers started joint business from the pro- 
ceel3 of which one of them acquired certain property 
It was not alleged that they had any joint family pro! 
perty. There was no proof that any family nucleus 
was utilised for the joint buainesg. All that was 

family tW0 ^ rot ^ er8 f° r[ ued a joint Hindu 

Held that the property belonged exclusively to the 
brother who acquired it and that an express finding 
that there had been a separation between the two 
brothers before the acquisition was not necessary to 
arrive at euch a finding. [Parag 16 and 20J 

J. N. B)ra— for Appellant. 

8. K. Ohosh and K. AT. Brahamin 


— for Respondents. 

Ram Labhaya J.—Tnis is a petition for 
leave to appeal to the Supremo Court from the 
judgment and decree of this Court dated 6tb 
January I960, by which the decree of the trial 
Court was affirmed. Leave is sjughfc on the 
basis that the present value of tba property in 
dispute exceeds rs. 20 , 000 ; the decree also in. 
volves indireotly a claim or question respecting 
property of like value and the case involves 
substantial questions of law. It is also claimed 
in the petition that the case is a fit one for an. 
peal under cl. (c) of Art. 133 of the Constitution 
of India. The defendant is the petitioner. 

[ 2 ] We do not think any substantial question 
of law is involved in this case. Plaintiffs.respon- 
dents were the transferees of the property in suit. 
They purchased it from the sons and grandsons 
of Jainarain by a registered deed dated 9th May 
1941. The property sold consisted of 8 daus 
(fields) measuring 4 X. 19 L. There wore also 
superstructures on the land which were inolud. 
ed in the sale. 


[3] The case of the plaintiffs-respondents wae 
that Jainarain was the sole owner of the firm 
working under the name and style of Messrs. 
Ramjasrai-Jainarain. He purchased the pro. 
perty, of which the suit property was only a 
part, in 1901. The sale deed was in favour of 
Jainarain and his father Ramjasrai. Jainarain 
mortgaged the whole of the property purchased 
except dag No. 1452 to the plaintiffs as its sole 
owner with the concurrence of Srinibas who 
attested the mortgage and thus acquiesced in the 
claim of Jainarain. The successors of Jainarain 
viz., his sons and grandsons, sold the property 
to the plaintiffs in 1941. Defendant at that time 
was in possession of a part of the property sold 
According to the plaintiffs, his possession was 
permissive. 
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[ 4 ] The defence set up by the petitioner wa3 
that Ramjasrai, father of Jainarain, and Ram- 
cbandra his father were brothers. They were 
members of a joint Hindu family. They started 
joint business when they came to Assam (from 
Rajputana) at Khuwang and Khowant T. E. in 
the name of R\mj*3rai Jainarain and acqiirei 
properties in D.brugarh sub-division inoluding 
the suit property, with the proceeds of this 
business. 

[ 5 ] It was apparently oommoo ground that 
the property in suit was acquired by the earn¬ 
ings of the business which was being carried on 
in the name and style of Messrs. Ramjasrai- 
Jainacain. Tne point at which the parties were 
at issue was whether the firm itself was a joint 
family firm started and continued by the two 
brothers Rimchandra and Jainarain, or whether 
Jainarain was the sole owner of the business. 
This wi3 the real point in controversy. 

[6] The learned trial Judge while reoognis- 
ing the possibility that the two brothers Ram- 
chandra and Jainarain may have been members 
of a joint Hiudu family addressed himself to 
the question whether the two brothers were also 
joint in business which admittedly wa9 being 
carried on in the name of two members belong¬ 
ing to one branch of the family. While consi- 
dering this question he observed that 

“even if it be presumed or assumed that defoodant’a 
father Ramohandra and paternal uncle Rarojas wore 
living joint while in Dibrugarh as a joint family, there 
oannot bo a presumption that they possessed joint pro 
pertiee or a;qu ; red property? jointly. There must be 
proof or evidence that they were jointly possessed ol 
auoh properties or such nucleus that with its help the 
proper:ies now in question claimed by the defendant 
to have been joint acquisition, could have been acquired.” 

[ 7 ] In the light of this statement of the law, 
the learned trial Judge after carefully consider¬ 
ing the evidence 0 ? the parties cimo to the 
conclusion that there was no evidence that 
Ramjasrai and the defendant’s father Ram- 
chandra formed a joint Mitakehara Hindu family 
or that they jointly acquired the properties in 
suit or that those properties were acquired from 
their joint family funds. He also found that the 
properties in suit were the properties of Ram- 
jasrai Jainarain in which the defetdant bad 
failed to establish that he had any share or 
interest. 

[8l It may be noted that the above findings 
were arrived at on the assumption that the two 
brothers were members of a joint family. 
The findiDg that there wa3 no evidence that 
the two brothers Ramchandra and Ramjasrai 
formed a joint Hindu family or they jointly 
acquired the property in suit disposed of the 
limi-ed question covered by issue 1 whioh arose 
out of the defence sot up. The language of the 


A. I. B. 

issue i3 not happy but the question it involves 
was whether the two brothers were doing busi¬ 
ness as members of a joint Hindu family after 
migration to Assam as alleged by the defendant. 

[9] What the learned trial Judge decided was 
that the property in suit was not acquired by 
ihe two brothers aofcing jointly as members of 
a joint Hindu family. The second part of the 
finding that Jainarain was the sole owner of 
Messrs. Ramjasrai-Jainarain and, therefore, of 
the property in suit, is covered by issue 2 , 
which arose out of the case set up by the plain¬ 
tiffs. The two issues are faoets of the same pro¬ 
blem which is involved in this litigation and 
which is to the effect, whethbr the business from 
the prooeeds of whioh the property was acquired 
was started and carried on by the two brothers 
or that it belonged all through to Jainarain who 
merely U3ed his father’s name for the purposes 
of his business. 

[ 10 ] The statement of Hindu law contained 
in the julgmeat of the trial Quart to which 
reference has been made above was not ques¬ 
tioned before us at the appeal stage. It Is settled 
law that there is no presumption that a family, 
because it is joint, possesses joint property or 
any property. To render a property joint, the 
olaimant has to prove that the family was pos¬ 
sessed of such property with the iaoome of which 
the property could have been acquired or from 
which the presumption could be drawn that the 
property possessed by the family is pint pro¬ 
perty or that it was purchased with joint family 
funds or by joint efforts. These alternatives are 
not matters of legal presumption. They must be 
proved by evilenoe like any other fact that may 
be alleged. It is equally true that there is no 
presumption that a business carried on by a| 
member of a j uint Hindu family is joint family! 
business. The learned counsel, who argued the 
appeal, did not, claim the benefit of any legal 
presumption in favour of the defendant. There 
was thus no question of Hindu law at whioh the 
parties were at variance. The only live issue 
before us was whether Jainara'n was the sole 
owner of the firm Ramjasrai-Jainarain and, 
therefore, also of the property in suit as alleged 
by the plaintiffs or whether the busineES whioh 
the firm Ramjasrai Jainarain was carrying on 
was started and carried on bythe two brothers 
jointly as alleged by the defendant. 

[ 11 ] This was a simple question of faot and 
after considering all available evidence on the 
record, we came to the conclusion that the find¬ 
ing arrived at by the trial Court with respsot to 
the properly in question was correot. No ques¬ 
tion of Hindu law was raised or deoided and we 
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fail to see how it can be said that a substantial 
question of law is involved in the appeal. 

[12] The learned oounsel for the defendant 
petitioner does not seem to contend that the 
defendant was unjustifiably deprived of the 
benefit of any legal prosumption. Ho himsslf 
relied on Anand Rao v. Vacant Rao, 110 . w. N. 
478 : (9 Bom L. R. 5.‘5 P. 0.) a pronouuoement 
from their Lordships of the Privy Council. In 
this it was held that 

when the question wa3 whether a certaio property 
wa9 the joint property of a Hindu family or the sepa¬ 
rate estate of a member and it was proved that the 
family lived joint in one hou'e and that there was 
nucleus of joint proporty of subitantial value, the onus 
was on the party setting up a oase of a separate 
estate.-' * 


law presumption aud has no application to a 
case where property is admittedly acquired from 
the proceeds of a busine;s which ha 3 been car- 
riel on in the name of two members of a family 
for years 

[15] The lean el couns 1 hi? urged that 
there ought to have 1 oen an express finding on 
the questicn whether Ramcbandra acd Ramjas- 
rai did net form a joint Hindu fa mi y governed 
by Mitakshara school of Hindu law at the time 
the property in eu : t was acquind. His point 
was that before a decree could be passe! in 
plaintiffs favour it should have been found that 
the twe brothers had separated before the pro¬ 
perty in suit was ac paired in the name of Ram- 


[13] This authority supports the statement of 
law whioh was not challenged till the appeal 
Etage. The onus of proving that a property w;i 3 
separate and not joint family property would bo 
on the party alloging it if the circum 3 !ano r s 
which existed in the Privy Counoil case are prov¬ 
ed.^ In this case no allegation wa3 made in the 
written statement, and no proof was given later 
that there was any nucleus with which the 
business in question could have been started. 
The Privy Council case is no authority for the 
proposition that there is any presumption that a 
joint family possesses joint property or that a 
business in the n^me of one member of a joint 
Hindu family is joint business. 

[14] Parbati Dasi v. Bai Kuntha Nath, 18 
0. W. N. 428 : (22 1 . O. 51) wa3 another Privy 
Council case relied on by the laarnfd counsel. 
This also does not help him. In this oaso the 
dispute was whether a property standing in the 
name of a junior member of a Hindu family 
was his self-aoquired property. The criterion 
laid down by their Lordships was the 30 urao 
from whioh the sale consideration came. In the 
particular oase before them, it was found that 

there was no evidence that the eon, in whose 
name th9 proporty waa purchased, had any se¬ 
parate fund or that the properties in dispute 
were purchased with money belonging to him. 
On those faots it was he'd 
“that the presumption wa3 clear and deaisivo that tho 

property was acquired by the father In tho name of bis 
aD( * * Wft9 n °* *k 0 Stef’s aelf-ac^uirei prop3rty. M 
There waa no initial presumption mado in fa- 
yoor of the property being joint family property. 
It was only after it was found that there wa 3 
no evidence that the son had any separate fund 
or that the properties in dispute were puiobased 
with money belonging to him that a presump, 
tion was made to the effect that the property 
in dispute was aoquirei by the father in the 
name of his son. What was stated as presump- 
•ion was no more than an inferenoe from proved 
fnota. This case was not decided on any Hindu 


jasrai Jainarain. 

[ 16 ] The eo .tenfcion is based on some mis. 
apprehension. The question whether tho busi- 
uess of th9 firm of Messrs. Ramjasrai-Jainarain 
was started and carried on by the two brothers 
as members of a jeiot Hindu family or by Jai- 
uarain alone wa? dealt with fully and disposed 
of. The finding concursntly arrived at has been 
that Jaiaarain wis tho sole owner of the busi¬ 
ness and that Rtmchandra, fathi-r of the defen. 
dant, was not interested in that business in any 
capacity. This finding disposes of the first two is¬ 
sues in the case. But the learned counsel insists 
that an express finding was necessary that there 
had been a separation between the two brothers^ 
before tho acquis-tion of the property in suit in- 
order that a valid finding to the (fleet that thej 
property in dispute belonged exclusively to Jai- 
narain oould have been arrived at. Ho Las relied 
on two decisions of their Lordships of the Privy 
Council in support of this contention. 

[17] Tho first of these ia reported in Mt. 
Chtelhi v. Babu Miretn Ball, li M. 1 . a. 369 : 
f 2 Sar. 303 P. c ). In this ca o the dispute was 
admittedly about property which w s originally 
aoetdtral belonging to a join-/ and undivided 
Hindu famdy governed by the Bengal School 
of Hindu Lvv. The plaintiff claimed title as 
widow and heiress of one Damodar Doss. Their 
Lordships held that in order to make out a case 
sufficient to rebut the well-established presump¬ 
tion of Hindu law that a famdy which was once 
joiafc retains that status, it was for tho plaintiff 
to show that it had become divided. It was far. 
ther held that the aioestral prop rty of such a 
family would remain joint unlos it is shown by 
partition or otherwise to have become separate. 

A mere statement of the facts of this case is 


enough to show that this case has got no hearing 
on the faots of tho present case. I a the cas9 be¬ 
fore their Lordships of the Privy Counoil, the 
property was admTtedly a part of an undivided 
estate an! plaintiff claimed exclusive title. She 
could not succeed without proving that there 



198 Assam 


Srinibas v. Hariram (Bam Labhaya J.) A. I R 


was partition of the family property or that the 
interest of her husband’s brother, who was a oo- 
parcener, had been oonveyed to her husband or 
it had been relinquished in his favour. There is 
nothing in commjn between this case and the 
case now before us. 

[18] The second oase relied on is reported in 
Brit Koer v. Mahadeo Pershad Singh , 22 oal. 
85 : (21 i. a. 134 p. 0 .). In this case a daughter 
in the absence of sons, after the deaths of her 
father’s widows, olaimed to inherit the estate 
alleging that it belonged to her father separately. 
It was found that the estate had been at one 
time in her father’s possession jointly with his 
only brother, tLey having been members of a 
joint family under the Mitakshara. On the death 
of plaintiff’s uncle, his sons became entitled to 
the property jointly with plaintiff’s father as 
survivors. It was held that it was for the plain¬ 
tiff to adduoe evidence that there had been a 
separation between her father and his oo-sharer 
or co-sharere. From the evidenoe the inference 
drawn was that the previous joint holding had 
continued till her father’s death. This case is also 
obviously distinguishable and does not support 
the contention of the learned oounsel. In both the 
Privy Counoil cases the property in dispute was 
admittedly joint family property. The claimant 
in each case was from one branoh of the family. 
The claim to exclusive title could not be substan¬ 
tiated except by proof of separation of the family. 
In the present oase there was no allegation in 
the written statement that the two brothers had 
any joint family property before migration to 
Assam. There was no proof that any family 
necleus was utilised for the joint business. All 
that was alleged was that the two brothers 
formed a joint Hindu family. Both came to 
Assam and started joint bu3in6S3 from the prooeeds 
of whioh the disputed property was aoquired. It 
was held by the learned trial Judge that even 
if the two brothers were joint, there was no pre¬ 
sumption that the business which was being 
carried on in the name of two members of one 
branch was joint or that the property acquired 
in their names was jointly aoquired. 

[19l The proposition so stated assumes the 
existence of a joint Hindu family. It was in the 
background of this assumption that the trial 
Judge came to hi3 conclusion that the property 
in suit could not be held to be joint property of 
the two brothers as the defendant did not allege 
or prove that family nucleus existed or was 
utilised for the business carried on in the name 
of Ramjasrai Jainarain and he could not also 
substantiate that two brothers jointly started 
and carried on the business. It wa 9 on this basis 
that the question in dispute was deoided in this 
Court also. It was not necessary to find that the 


two brothers ha I separated before the property 
in dispute was aoquired. The dispute did not 
relate to any property whioh at one time admit- 
tedly belonged to the joint family a3 in the two 
Privy Council cases considered above. The ques- 
tion of separation may have arisen if defendant 
had alleged or proved that there was joint 
family property which was actually utilised or 
which oould have been utilised for starting a new 
business in Assam. 

[ 20 ] The contention of the learned counsel 
rests on an entirely erroneous view of the signi¬ 
ficance of the two decisions of their Lordships of 
the Privy Council and has got absolutely no force. 

[ 21 ] The learned counsel has also observed 
that the finding that there was no anoestral 
nucleus is not based on any evidence. No evi¬ 
dence was needed as defendant had not pleaded 
that the business in question was started with 
the aid of any ancestral nucleus. He also made 
no attempt to prove that any nucleus existed. 
His case merely was that the property was ac- 
quired by the two brothers jointly and finding 
on the point was against him. 

[ 22 ] The learned oounsel has oifced certain 
authorities bearing on the question as to what is 
signified by the words 'substantial question of 
law’ occurring in Art. 133, Constitution of India. 
In these cas9S it has been held under 8. 110 , 
Civil P. 0., that a question of law in respect of 
whioh there may be difference of opinion would 
be a substantial question of law. This proposi¬ 
tion is unexceptionable but we have not been 
able to discover and the learned counsel has not 
been able to show that there is any question of 
law in this case on whioh difference of opinion 
is possible. As said above, the dispute between 
the parties was narrowed down by their plead¬ 
ings to a question of fact which was determined 
by our judgment against which an appeal is 
sought to be preferred. We also held that at 
that stage the question of onus had become im¬ 
material as all the evidence was before the Court 
and it was not necessary in the circumstances 
of the case to resort to onu3 for the decision of 
this case. No objection has been taken to this 
view of the matter. What is left in these oiroam- 
stances is a decision on a pure question of faot. 

[23] The learned counsel has not assailed the 
correctness of the view that defend ant-petitioner 
was estoppsd by his aoquiescenoe from challen¬ 
ging the title of Jainarain to the property in 
dispute. The decree in plaintiffs’ favour oannot 
be reversed if this finding is not challenged. 

[24] It is a question whether the case fulfils 
the requirements of cl. (a) of Art. 133 as to the 
valuation of the subject-matter or whether the 
final decree involves directly or indireotly some 
olaim or question to or respecting property of 
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whioh the value is not le33 than R9. 20 .000. But 
it is not neoessary to go into this question as in 
the view that we take of the matter it is not 
possible to grant a certificate for leave to appeal 
either under ol. (a) or (b) of Art. 133, Constitu¬ 
tion of India. 

[25] We are not satisfied that any substan¬ 
tial question of law arises in this case. The oase, 
therefore, does not fulfil the requirement of 
els. (a) and (b) of Art. 133, Constitution of India, 
and it manifestly does not attraot the appli¬ 
cation of cl. (o) of the Article. No question of any 
great public or private importance is involved. 
The petition, therefore, must fail and is dismis¬ 
sed with costs. 

[26] Hearing fee rs. 50. 

[ 27 ] Thadanl C. J—I agree. 

V.R.B. Petition dismissed. 

A. I. R. (37) 1950 Assam 199 (C. N. 71.] 

Ram Babhaya J. 

Tileswar Kalita and others—Petitioners v. 
Tankeswar Barua and another — Opposite 
Party. 

Criminal Rovn. No. 62 of 1950, D/-10th August 1950, 
agaimt order of Dist. Magistrate, Sib3agar, D/-29th 

March 1950. 

Criminal P. C. (1898), Ss. 424, 367, 439 and 537 - 
Defective appellate judgment — When can be set 
aside in revision. 

The question whether an appellate judgment, which 
on the face of it doe3 not comply with the requirements 
of S. 424 read with S. 387, Criminal P. C., should be 
set aside must b3 decided on the facts and oircumstance3 
of each cage. It wculd not be safe to lay down any 
hard and fagt rule on the point. [Para 20] 

Where the appellate judgment without stating the 
occurrence, the po ; nts for decision, the decieion thereon 
and the reasons therefor merely states that after hear¬ 
ing the parties it agrees with the finding of the trial 
Court, the defect in judgment is not merely a technical 
non-compliance with the requirements oflaw, inasmuch 
ng it doea not enable the High Court to exercise its 
reviaional jurisdiction as required by law. Such a judg¬ 
ment must be set aside and the case remitted baok for 
rehearing of the appeal. [Paras 21, 24] 

Annotation *. 1’49-Com.) Criminal P. C., S. 424, 
N. 7; S. 439, N. 18, Pt. 6; S. 537, N. 12. Pts. 14, 15. 

A. P. Ooswami— for Petitioners. 

/. C. Medhi — for Opposite Party. 

B. C. Barua, Oovt. Advocate (Jr .)—for the State. 

Ram Labhaya J. —This petition of revision 
ifldireoted against the order of the Distriot Magis¬ 
trate, Bibsagar, dated 29th March i960 by which 
the order of the 3rd Glass Magistrate, Sibsagar, 
convicting the petitioners under 8. 126, Penal 
Code, and sentencing them to pay varying 
amounts of fine was upheld. 

[ 2 ] The prosecution case was that the land in 
dispute measuring 9 bighas belonged to the 
oomplainant. It was in his possession. He got 
the land ploughed and had it transplanted 
through Bhekuli Saikia, P. w. 1 . Subsequently, 
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the accused trespassed into the land, harrowed 
the entire transplanted paddy over 5 bighas and 
completely destroyed it. 

-'>] It was admitted that Tileswar Kalita and 
Lakheswar Barua, two of the accused, had been 
occupying the disputed 9 bighas of land on 
Khandua terms. It was in January 19(9 that 
they were served with a notice to vacate the 
laud. It was averred that after the expiry of the 
period of notice the complainant got possession 
of the land and bad it cultivated through his 
ploughmen. 

U1 The defence was that 3 of the accused 
persons were in occupation of the land in question 
for about 10 years or even more and they got 
the land ploughed and transplanted as before 
even at the time when, according to the com¬ 
plainant, he was dispossessed. They denied the 
allegation of the complainant that the land was 
cultivated by his Ilalowa (ploughmen) in the 
year 19)9 as alleged. 

[6] The learned Magistrate lm3 found that it 
was difficult to come to any definite conclusion 
whether a plot of about 2 bigbas of land was 
ploughed by ploughmen on behalf of the land¬ 
lord. He was not satisfied that there was any 
re-transplantation over this area and therefore 
found that no offence had been committed with 
respeot to this plot. 

[6] As regards another area of 5 bighas out 
of the total area in dispute, his conclusion was 
that tho land represented by 5 bighas had been 
cultivated by oomplainant’s ploughmen and this 
afterwards was harrowed by the acoused. In spite 
of this finding he did not convict any of the 
aocused for trespass which was the main charge. 
Tie convicted some of the accused only under 
S. 126, Penal Code, for causing destruction of 
the property dishonestly. 

[7] On appeal, the learned District Magistrate 
observed that be had heard the counsel for the 
parties and had perused the record and also the 
judgment of the learned Magistrate. He also 
stated that he had perused the comments on the 
petition of appeal. He found the judgment of the 
learned Magistrate detailed and remarked that 
it dealt clearly with the points at issue. With 
these observations he held that the accused were 
rightly convicted under S. 126 , Penal Code, as 
wrongful loss was caused to the oomplainant. 

Ts] The appellate judgment is not in confor¬ 
mity with the provisions contained in S. 867 
read with 9. 421, Criminal P. O. 

[9] Section 367, Criminal P. O , requires that 
the judgment of the original Court shall contain 
the point or points for determination, the deci¬ 
sion thereon and the reasons for the decision. 
Section !24, Criminal P. C., lays down that the 
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rules contained in chap. 26 as to the judgment 
of a criminal Court of original jurisdiction shall 
apply, so far as may be practicable, to the judg¬ 
ment of an appellate Court other than a High 
Court. By virtue of this provision, the judgment 
of the appellate Court should also contain the 
points for determination, the decision thereon 
and the reasons for the decision. 

[ 10 ] The judgment of the District Magistrate 
does not comply with the requirements of the 
provisions contained in S. 367. Tna point for 
determination, the decision thereon and the 
reasons for the decision have not been stated. 
The order does not contain any statement as 
to the prosecution case or of the defence. ‘The 
judgment would not give any idea about the 
facts of the case. In order to understand the 
case, it would be necessary to refer to the juig- 
ment of the trial Court or to other documents 
referred in the order. The judgment, therefore, 
is not a proper judgment. It clearly contra- 
venes 8s. 42 1 and 367, Criminal P. C. It may 
be that the learned District Magistrate gave his 
full consideration to the oase. His judgment, 
however, is one which is subject to revision and 
it is obvious that be bad not given sufficient 
material to this Court to come to a decision on 
the points which arise in the case. As held in 
Arindra Rajbanshi v. Emperor, 20 0. W. N. 1296: 
(A. I. R. (4) 1917 Oil. 285; 18 Or. L. J. 294), it is 
necessary that there ought to be sufficient mate¬ 
rial in the appellate judgment itself to enable 
the High Court to form a conclusion as to the 
propriety of the oonviotion of each of the accused 
having regard to the offences with which he was 
charged, and to enable it to come to a conclu¬ 
sion as to the correctness of the sentence which 
has been passed upon each of the accused having 
regard to the nature of the offence with which 
each of the acoused was charged. 

[11] In Abdul Karim v. Emveror, A. I. R. 
(27) 1940 Sind 113 : (4i Or. L J. 724), it was held 
that a judgment must contain the points for 
determination, the decision thereon and the 
reasons for the decision. Where the reasons in 
the judgment of the appellate Court are not such 
as to enable a revisioual Court aoting under 
the provisions of s*. 435 and 439, Criminal P. C., 
to form any conclusion a3 to the correctness, 
legality or propriety of the findings, the judg¬ 
ment is clearly defective and the appeal must be 
reheard. 

[ 12 ] In Qaharali v. Emperor , A. I. R. (12) 
1925 Cal. £66 ; (25 Cr. L. J. 90i), it was held that 
if the judgmont of an appellate Court does not 
discuss evidence and does not give facts indicat¬ 
ing the occurrence dealt with in it, the judgment 
ia not a judgment under S. 367, Criminal P. 0., 
and such a judgment must be set aside. 


A. I. R 

[13] Mr. Medhi on behalf of the opposite 
party has urged that the judgment of the appel¬ 
late Court, though not strictly in compliance with 
the requirements of S3. 367 and 424, Criminal 
P. C., i3 not vitiated by tee omission to state the 
points for determination, the deoision thereon 
and the roasons therefor. He urges that it is an 
irregularity which is curable and in theee cir¬ 
cumstances of this case rehearing of the appeal 
is not necessary. 

[It] His contention is that the only point in- 
the case was whether loss had been oaused to the 
complainant. The learned District Magistrate 
after hearing the oounsel for the parties and 
going through the record agreed with the learned 
Magistrate that the accused, who had been con¬ 
victed, had been guilty of causing loss to the 
complainant. In these circumstances a rehearing 
of the appeal wa3 not neoessary. In support of 
this contention he had first relied on Patilbuva 
Raojtbala v. Emperor, A. I. R (13) 1926 Bom. 
5 i2 : (27 Cr. I.. J. 1153). In this case aleo, the 
District Magistrates judgment was very brief. 
He did not state the points for determination and 
reasons for his finding as contemplated by Ss. 367 
and 424, Criminal P. C. But the learned Judge 
held, in the circumstances of that particular oase, 
that the Distriot Magistrate had gone into the 
facts of the case. Tdis was indicated by his 
havieg acquitted the accused on the oharge under 
S. 434, Penal Code, and the learned Judges were 
of the view that though mere expression of 
agreement with the judgment of the Court below 
was not ordinarily sufficient, regard must be had 
to the ciroumstauces of the oase. On the facts 
before them, their view was that there was no 
‘absence of judgment’ and that the irregularity 
in drawing up the judgment was curable under 
9. 537, Criminal P. C. 

[15] The seoond case rtlied on by him is 
reported in Durga Charan v. Isamuddin Mah¬ 
mud, 48 Cr, L. J. 389 : (A. I. R. (35) 1948 Cal. 6). 
It was held that where the appellate judgment 
upholds the oonviotion and sentence but does not 
set out the proseoution case and the defence and 
how tfce prosecution, caee has been established, 
the judgment would be defective. Bat this fact 
was not considered sufficient to justify interfer¬ 
ence when the appellate Court had applied its 
mind to the evidence and had come to the 
neoessary findings. 

[16] The last oase cited by him is reported in 
Abdul Rahman v. Emperor, A. I. R. (25) 1935 
Cal. 316 : (36 Cr. L. J. 992). It was laid down in 
this case that s. 367, Criminal P. 0, must be 
interpreted reasonably and so long as the appel¬ 
late Court below writes a judgment from which 
the High Court oan gather what the deoision of 
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the appellate Oourt really was, that in the 


majority of instances ought to be sufficient. 

[17] I have oarefully considered the authorities 
relied on by the learned counsel. These casea are 
distinguishable. In Patilbuva Raijibali v. 
Emperor, A. 1 . R. (is) 1926 Bom. 512 : (27 cr. 
L. J. 1153) no general rule was sought to be 
laid down and the decision was based on the 
facts and oircumstanoes of that particular oase. 

[181 In Durgacharan v. Isimuidin Mah¬ 
mud, 43 cr. I». J. 339: (a. i. u. ( 35 ) 1948 Cal. «'), 
the learned Judge held that though the judg¬ 
ment was defective, when read with the judg- 
ment of the Oourt of the first instance, it showed 
that the learned Magistrate had applied his 
mind to the evidence and had, in fact, oome to 
the necessary findings. 

[19] In Abdul Rahman v. Emperor, A. I. li. 
(22) 1935 Cal. 316 : (C6 Cr. L. J. 982', the judg- 
ment in question affirmed the convictions of 
30 persons and the convictions 0 ? some of the 
aooused were set aside. The objection to the 
judgment was that it was not sufficiently detail¬ 
ed or sufficiently dtfiaite. It was pointed out 
that the judgment did not contain an express 
finding that there was any conspiracy as alleged 
in the charge. On facts, this case is easily dis¬ 
tinguishable. The learned Judges were dealing 
in this case with an elaborate judgment and they 
held that if it is possible for the High Court 
reasonably to arrive at an understanding of 
what has been found in the Court below, it is 
not neoeseary that it should captiously or capri¬ 
ciously set aside the judgment of the Oourt 
below. 

[20] It seems to mo that the question whether 
an appellate judgment, which on the face of it 
does not comply with the requirements of 8. 424 
read with 8. 367, Criminal P. 0., should be set 
aside must be decided on the facts and circum¬ 
stances of each case. It would not be eafe to lay 
down any hard and fast rule on the point. 
Where the judgment in question dce3 disclose 
that sufficient attention has been paid to the 
points in dispute and the necessary findings are 
oontained therein, it may not be necessary to 
order rehearing of the appeal though there is no 
etriot compliance with the require msnts of 
9s. 367 and 424, Criminal P. C. 

[ 21 ] On the other hand, as held in Abdul 
Karim v. Emperor , a. i. b. ( 27 ) 1910 Sind 113 : 

(41 Or. L. J. 724) where the reasons in the judg¬ 
ment of the appellate Court are not such as to 
enable a revisional Court aotiDg under the pro¬ 
visions of 83. 435 and 439 , Criminal P. C., to 
form any oonoluaion as to the correctness, lega¬ 
lity or propriety of the findings, the judgment is 
defective and the appeal ought to be reheard. 
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[ 22 ] The reason for this view is obvious. 
Where no reasons are stated in the judgment of 
the appellate Court, the exercise of revisional 
jurisdiction is not possible. The revisional autho¬ 
rity oan thc-n dispose of the case only by going 
into the facts. It then must discharge the func¬ 
tions which an appellate Court, is required by 
law to discharge. It may be that ih» revi- 
sioual authority may go into facts and may 
dispose of the case but by dfing 30 it assumes 
functions of the appellate Court which i9 rot in 
oonsoaance with the requirements of the Code. 
Even if, therefore, a judgment of the appellate 
Court is not strictly in conformity with the 
requirements of S. 424, it should be such th-.fc it 
should enable the revising authority to exercise 
its revisional jurisdiction in the manner requir¬ 
ed by law. The judgment should not be euoh 
that the revisional authority must in order to 
dispose of the case be compelled to bear the case 
as if it were a Court of appeal. It was appa¬ 
rently this view of the matter which induced 
the learned Chief Justice of the Calcutta High 
Court in Aricdra Rajbanshi v. Emperor, 20 
0. W. N. 1296 : ( 4. I. It. ( 4 ) 1917 Oil. 285 : 18 
Cr. L. J. 29i) to order rehearing of the appeal 
even though the judgment in question had been 
prepared with considerable care. Tne defeot in 
the judgment was that it did not give the revi¬ 
sing authority sufficient material to enable it to 
oome to a decision on the points which arose in 
the ca3e. 

[23] In Giharali v. Emperor, a. i. R. (12 ) 
1925 cal. 226 : (25 Cr. L. j. 901), it was not p03- 
sible lo ascertain from the appellate judgment as 
to what the occurrence wap. Tie judgment waj 
9et aside and the case remitted to the lower ap. 
pellate Court for rehearing. 

[24] The case before me is fully covered by 
these authorities. It does not state the occur¬ 
rence. It does rot mention the points that arose 
for decision, tho decision thereon or the reasons 
therefor. It merely states that the counsel of 
tho parties have been beard. The judgment of 
the Court below, according to tho learned Dis¬ 
trict Magistrate was detailed and that the ac¬ 
cused had been rightly convicted ns wrongful 
loss W39 caused to tho complainant. In faot, thol 
judgment merely expresses agreement with the 
finding arrived at in the Court below without 
statiDg anything more. The defect or the omis 
sion is not merely a technical non-compliance 
with tho requirements of the law. The judg¬ 
ment does not state the reasons which led the 
learned Distriofc Magistrate to come to bis con¬ 
clusion, and thus does not enable this Court to 
exercise its revisional jurisdiction as required 
by law. 
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[25] In tli930 circumstances rehearing of the 
case seem3 appropriate. The judgment of the 
learned District Magistrate is, therefore, set 
aside. The case is remitted back to him for 
rehearing of the appeal and its disposal in ac¬ 
cordance with law in the light of the observa¬ 
tions made above. 

K.S. Appeal remanded for rehearing. 

A. I. R. (37) 1950 Assam 202 [C. N. 72.] 

Thadani C. J. and Ram Labhaya J. 

Hiralal Patni — Petitioner y. Chowthmal 
Sharma and others—Opposite Party. 

Criminal Revn. No. 68 of 1950, D/- 21-8-1950, from 
order of Magistrate, 1st Class, Gauhati, D/- 4-4-1950. 

(a) Criminal P. C. (1898), S. 203 — Complaint 
involving civil dispute. 

Parties should not be enoouraged to resort to the 
Criminal Courts in cases in which the points at issue 
between them are such that they can more appro¬ 
priately be deoided by a oivil Court. Any tendency on 
the part of the litigants to take a short out by 
instituting a complaint where a suit is the proper 
remedy should be cbeoked by oriminal Courts and 
they should be on their guard against lending aid to 
such procedure: [Para 21] 

[Held on facts that the issue3 involved in the com¬ 
plaint were appropriate to adjudication by a civil Court; 
and the proceedings were quashed ). 

Annotation : Cr. P. C., 8. 203, N. 5, Pt. 6, 

(b) Merchandise Marks Act (1889), Ss. 6 and 7 — 
Contract of sale of yarn of specified counts—Yarn 
below specified counts supplied—Offence, if com¬ 
mitted. 

Where there was a contract between the complainant 
and the accused who were the managing agents cf a 
mill for the supply of yarn of 10 counts and the yarn 
having boen received by the complainant certain 
specimens of the yarn were tested and found to be 
under 10 counts, but it was nowhere stated In the 
complaint that when the yarn emerged from the mill 
in a manufactured state, the aocused knew that it was 
below 10 counts and that in spite of this knowledge 
ihey applied a fahe trade desoription : 

Held, assuming the description of the tensile strength 
of yarn amounts to trade description, tb6 complaint 
did not fall within the purview of either S. 6 or S. 7. 

[Para 9] 

Anno : Merchandise Marks Act, S. 6, N. 1 ; 
S. 7, N. 1. 

A. K. Basu, S. K. Ohose, S. P. Sarkar and O. Oos- 
luami—tor Petitioner. 

F. A. Ahmed (A.Q.), Sir Syed Md. Saadullah, 
R. K. Chaudhun and B. N. Chaudhuri — for 
Opposite Party. 

Thadani C. J —This is an application under 
the provisions of ss. 439 and E 61 A of the Code of 
Criminal Procedure for quashing a complaint 
brought in the Court of Mr. N. C. Sarma, 
Magistrate, lab Class, Gauhati, ou 4th April 1950, 
by one Chowthmal Sbarma, describing himself 
as tbe Manager of Messrs. Krishna Chandra 
Muralidhar a firm doing business at 71, Cross 
Street, Calcutta, against three persons (a) Sir 
Bhag Oband Soni, son of Tikam Chand, Ajmir, 
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(b) Joykumar Patni, son of Hiralal, and (c) 
Hiralal Patni—under Ss. 417 and 420, Penal 
Code, and Ss. 6 and 7, Merchandise Marks Aofc, 
(iv [ 4 ] of 1883). The complaint is in these 
terms : 

“The humble petition of theoomplaioaotabovenamed 
mo3t respeotfully ehewelh ; 

(1) That tbe complainant is tbe Manager of Messrs. 
Krishna Chandra Murlidbara partnership firm dealing, 
amongst other things, in cotton cloth and yarn and 
also aotiDg as commission agents, having their guddy 
at 71 Cross Street, Caloutta. 

(2) That Messrs. Assam Stores at Fanoy Bazar, 
Gauhati, is one of the agents of the complainant’s 
firm at Assam. 

(3) That sometime in the month of Maroh 1949, the 
complainant’s firm contracted with the Maharaja 
Kishangarh Mills Ltd., Kisbangarh, Rajasthan, for 
supply by the said Mills of 475 bales of yarn, of which 
373 bales were to be of 10® (10 counts) and the rest of 
higher counts according to the well-known standard of 
grey cotton yarn and the scheduled price fixed by the 
Government and the said yarn was to be sent to the 
aforesaid Assam Agents, e. g. Messrs. Assam Stores of 
Fancy Bazar, Gauhati. 

(4) That Messrs. Tikkamohand Bhaohand Ltd., were 
tbe Managing Agents of tbe said Maharaja Kishan¬ 
garh Mills Ltd., hereinafter referred to as the Mills. 

(5) That tbe accused 1 is the Managing Agent the 
acoused 2 is the main executive In the Company, as 
Attorney Managing Agents, aod the acoused 3 is 
the Deputy Managing Director of tbe said Mills. 

(6) That at the time of making the oontraot as 
aforesaid, it was stipulated that the aocused persons 
would secure for the complainant’s firm the ^necessary 
permit from tbe Textile Commissioner of India for sale 
and despatoh of the said bales of yarn contracted for. 

(7) That in pursuance of the said contract, the 
complainant’s firm deposited with the accused persons 
a sum cf Rs. 50 000 towards the price of the yarn 
which was to bs adjusted against bills with Railway 
Receipt and Draft to be submitted by the acoused 
persons through Banks after despatch of the goods 
contracted for. 

(8) That the said Maharaja Kishangarh Mills Ltd., 
through their Agents, the abovenamed two acoused, 
got the Decessary permit No. CYC 10D/6/Prejan/ll43 
of 20tb April 1949, in favour of the Assam Stores from 
the Textile Commissioner of India, tbe supreme autho¬ 
rity in textile matter?, and thereafter began despatching 
bales of yarn from June 1949 and the first consign¬ 
ment arrived at Gauhati in July 1949. Between July 
and September 1949, the petitioner’s firm made a 
total payment of, inoluding the aforesaid deposit of 
Rs. 50,000, the sum of Rs. 2,51,412-5-6 through Banks 
against Railway Receipts, Invoices and Drafts cleared 
through the Banks covering 412 bales only of grey 
yarn oat of tbe contracted quantity of 475 bales, in 
four consignments, and the aocused persons did not 
despatoh the remaining 63 bales. 

(9) That according to rules then prevalent due to 
Assam Government Control of Cotton Yarn, the said 
bale3 on arrival at Gauhati, were freezed by the Assam 
Government and tbe same could only be fold on a 
Release and Distribution Order by the Textile Commis¬ 
sioner of the Assam Government. 

(10) That on 31st August 1949, the Provincial Textile 
Commissioner of Assam passed the Release Order 
oovering the bales by his Memo No. TCP 72/49/204 of 
31-8-49, but the Deputy Commissioner of Kamrup 
ordered the Assam Stores to sell 100 bales 0 PIO 8 (10 counts) 
yarn oat of those goods to Gauhati Central Trading 
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Co-operative Sooiety Ltd., by his latter No. DKGTX 
37/49/13 ol 13-9 1919. 

(11) That on opening of sorao of the bales of yarn 
and on examination, the complainant's Gauhati Agents 
found that the yarn was not all up to the standard and 
quality of tbe yarn contracted for. Thereafter, on 27-9- 
49, the Assam Stores applied to the Head Teacher of 
the Government Weaving Institute of Gauhati for a 
test and report of the samples of yarn. Tbe said Head 
Teaoher's report of 3 11 49 revealed that out of the 
six samples tested by him, not one was of the standard 
10 3 (10 counts) and the count number as well as the 
breaking strength of the yarn supplied marked a3 10 3 
(10 counts) were mush under tbe average allowed under 
the law. 

(12) That the oomplainan f , after the report of the 
Head Teacher ol Government Weaving Institute got 
suspicious that the accused had cheated him by passing 
of old, unsaleable low count yarn, but charging the 
scheduled prioa for 10 3 , sent samples of four bales to 
the Textile Commissioner of Iodia (Bombay) whose 
report showed that the acoused had committed whole¬ 
sale cheating and that they had sent to the complainant 
yarns not ordered and below the average standard. 
Complainant had a further test made of four samples 
by the Teobnological Laboratory of the Government 
sponsored Indian Central Cotton Committee whose 
report showed the same state of affairs. 

(13) That learning of this state of affairs, tbe Textile 
Commissioner of the Government of India had ordered 
that the 11 ills should refund Rs. 1 14-0 per 10 lb. of 
yarn from the price charged and that the bales should 
be re-Btamped in the presence of the Mills' represen¬ 
tative, but the Mills’ representative refused to bo 
preeent. 

(14) That the acoused persons applied false trade 
descriptions of the bundles of grey yarn by making 
them 10 3 (10 counts) when, in fast, thoy were not so. 
Tbe aoou3ed persona also deliberately cheated the 
complainant’s firm by invoicing and by permit the 
goods at 10 3 (lOcounts) etc., knowing fully well that they 
were not bo and thereby inducing the complainants’ 
firm to accept the said goods under a belief that iboy 
were, in fact, of the standard counts as represented and 
to pay for them which they would never have done had 
they been not so deceived and tbe complainants'firm 
Buffered heavy loss as they had to sell tbe goods at a 
much lower price. The accused have thus committed 
offenoee under 8s. 417 and 429, Penal Code, and also 
under S3. 6 and 7, Merchandise Marks Act. The 
acoused have also cheated tho complainants’ firm in 
respect of 68 bales of yarn alleging them to be 22 3 and 
26# (counts) and thoy were found by the Government 
Weaving Institute, Gauhati, to be of inferior count. 

The oomplainant, therefore, charges the accusod 
persons under Ss. 417 and 420, Penal Code and Ss. 6 
and 7, Merchandise Marks Act (IV [4] of 1889) and 
prays that your honour would be graoiously pleased to 
Issue process against them. 

It is further prayed that warrants of arrest may be 
Issued against the aooused. 

Sd/Chothmal Sharma. 

_ . , 4-4-1950." 

[2J The learned Magistrate examined Cbowth. 
mall Sharma upon this complaint and the exa¬ 
mination recorded by the Magistrate is: 

"I complain against Hiralal Patni, Joykumar, and 
Bhagob&nd. They are partners of the firm of a KUhan- 
garb Mills Ltd., and accused Bhagoh&nd is the Manag¬ 
ing Agent. Joykumar Patni is the main executive of 
the Managing Agensy. Hiralal Patni U the Diputy 
Managing Director. The Assam Stores of Fancy Bazar 
*■ our Agent in Assam. I belong to the firm of Krishna 


Chandra Muralidbar and I am tbe Manager of that 
firm. Wo obtained a pormit for 17-5 bales of yarn of 
various o.-Mints to b? supplied at Gauhati. We arringod 
with the three accused for supply of the yarn according to 
spooitioations and deposited Rs. 50,000 with them as 
advance. After that we made payment and tbe total 
amount paid was Us. 2,51.412 and odds. They sup¬ 
plied 412 bales, and on tbo biles there were specification 
marks showing tho trade description, that is to say, 
the counts of yarns contained in tho bales. We had 
these yarns examined, but the yarn d:d not agreo with 
the descriptions giveu in the ba'es and the yarns 
were mixed and of low counts and breaking strength. 
Tbe yarn was tested by the Head Teacher of the 
Gauhati Weaving School aod was also sent to the Textile 
Commissioner of India in Bombay and tbe result was 
as I have stated. I would no; have paid the money if 
I had known that they would not supply according to 
the permit. We have tbu9 been cheated and the accused 
hive also committed an offence under Ss. 6 and 7, 
Merchandise Marks Act. Bhabani Saba, the Head 
Teacher of the Government Weaving School, Gauhati, 
and others are my witnesses, Their names are given in 
tho petition.” 

[3] Me. Fakhruldin Ahmed for the com¬ 
plainant conceded that nothing that is stated in 
paras. 1-13 of the complaint constitutes an offence, 
lie, however, relied upon para. 11 and con 
tended that the accusod named in the complaint 
deliberately supplied a false trade description 
to the bundles of grey yarn, in that, whereas 
the contract was for the sale of yarn of ten 
counts tensile strength, the yarn delivered, when 
tested, was discovered to be an avtrege tensile 
strength of 8.75 count?, and thereby they 
cheated the complainant firm by obtaining from 
them a price for the y aru delivered to which 
they wore not entitled, and also committed an 
offence under S3. 6 and 7, Merchandise Marks 
Act. 

[4] The petitioner's case is this: Tho contract 
which is the subject-matter of tbe complaint, 
was made on 16th March 1910 bv one Narsinpdas 
Jain with the mill at Kiehangarh, and was duly 
entered iu the ‘ Sowda ” book of the mill and 
signed by Narsingdas Jain; on behalf of the mill 
it was signed by one Hiralal, a salesman of tho 
mill; none of the three accused persons personally- 
had anything to do with the making of the con. 
tract ; the yarn was to bo delivered ex-mill 
at tbe stipulated price ; on 17tb March 1949, 
Naraingdas Jain paid to the mill a sum of 
I«. 26,COO and another sum of Rs. 1,CO,000 (one 
lao) on 14th March 1949 for whiob receipts 
were given to NarsiDgdas; in due course Nar- 
singda3 gave instructions to the Mill to despatch 
412 bales of yarn to Assam Stores at Gauhati 
instructions which were duly complied with by 
the mill in June 1919; the relevant Railway- 
receipts and liundis were made over to the 
Central Bank of India Limited at Ajmer in the 
case of two consignments and to the Punjab 
National Bank Ltd., at Kishangarh in the case of 



204 Assam 


A. I. R 


Hibalal v. Chowihm AL (Thadavi C. J.) 


the remaining two consignment?; the amount of 
the bills paid by the banks was Rs. 2,01,412-15 6 
and the balance of Rs. 40,403-2-0 was adjusted 
against the deposit of Rs. 1,26 000 held by the 
Mill. On 24th August 1940 the Mill called upon 
Narsicglas Jain for instructions in the matter of 
the despath of the remaining 63 bales of j aru 
and 969 bales of cloth the latter of which are 
not the subject matter of the complaint ; Nar- 
singdas failed to give instructions in this be¬ 
half, and iho Mill sent reminder to him on 7th 
September 1919 followed by a registered notice 
on 13th September 1919 intimating Narsingdas 
that if he did not take delivery of the goods, 
the mill would sell the goods by public auction 
on his aooount; Narsingdas made no reply and 
the Mill advertised the sale of the goods, which 
were in due course sold by auction on 25th Sep¬ 
tember 1249 and 26th September 1919, the mill 
intimated Narsingdas that after giving him cre¬ 
dit for a sum of Rs. 5,9?,207-10-0 beiDg the sale- 
prooeeds of the goods realised at the auction, 
the balanoe still due from him was rs. 82.422- 
15 3 ; on 2 5th October 1949, the mill instituted a 
suit against Narsingdas in the Court of the 
District Judge, Kishaugarh, being suit No. 1552 
of Sambat 2006, for the recovery of a sum of 
ns. 82,422.15 3 together with certain other 
amounts due from Narsingdas, amounting to a 
total sum of Rs. 1,92,516-6-3 ; on 1st December 
1949, the District Judge issued a writ for attach¬ 
ment before judgment against Nar3iDgdas : 4 
months later on 4th April 1950 the present com¬ 
plaint was brought at Gauhati against the accused 
persons by one Chowthmall Sharma. 

[ 5 ] Now, it is significant that the oontraot 
which the complainant Chowthmall Sharma has 
alleged in the complaint is also purpoit :d to 
have been made in March 1949, bat equally 
significant is the faot that the date of the con¬ 
tract has been omitted from the complaint, 
Moreover, the contract alleged by Chowthmall 
Sharma is not in writing. This was admitted by 
Mr. Fakhruddin for the complainant. Mr. 
Fakhruddin also admitted the price at whioh 
the complainant firm is alleged to have bought 
the yarn. Mr. Fakhruddin further admitted that 
no reoeipt was obtained by the complainant firm 
or anybody else for the payment of Rs. 50,000 
alleged to have bsen made by the complainant 
firm to the mill. 

[6l We have set out the rival versions of the 
complainant and the accused, not with a view 
to indicating our preference for the one to the 
other, but with a view to indicating how un¬ 
desirable it is, on the facts of this case, to 
permit a criminal Court to decide questions 
whioh a civil Court is best suited to decide. It is 
obvious that if the present complaint were to be 


tried and decided by a Magistrate, he would 
have to deoide such complicated questions as the 
formation of the disputed contract, including the 
parties thereto, the terms of the oontraot, its 
breach, whether the alleged breach of the terms 
as to countage amounts to a breach of the con¬ 
tract, or a breach of warranty and other allied 
que-tion 3 . We do not think these questions oan 
properly be decided by a criminal Court. 

[7l On the other hand, there is a suit insti¬ 
tuted by the mill in Rajasthan against Narsing- 
d.ts Jain for the recovery of nearly two laos of 
rupees arising out of the oontraot for the sale of 
175 bales of yarn and some bales of doth. The 
suit was instituted before the present complaint. 
It is true that in the suit filed by the mill in the 
Rajasthan Court, the complainant firm is not a 
party. But there is nothing to prevent the com¬ 
plainant firm from instituting a suit to enforoe 
their rights, if any, arising from the breach of 
the oontraot as alleged in their oomplaint. 

[8] Apart from the fact that the issues invol- 
ved in the complaint are more appropriate to 
adjudication by a civil Court, we have oome to 
the conclusion that, on the face of the complaint, 
no criminal offence has been made out. There 
is no allegation in the complaint that the (com¬ 
plainant firm paid monies to the mill as a result 
of any deception practised by the accused per- 
sonally. It is not the case of the complainant 
firm that the tensile strength of the yarn was 
personally tested by the acoused persons and 
found to be belo.v 10 (counts, nor is it the case 
of th6 complainant firm that the accused persons 
stamped the yarn with their own hands as of 10 
oounts, knowing it to be untrue. The stamping 
of the yarn was an act done apparently by the 
employees of the mill, and not by any of the 
accused personally. In the absence of any alle¬ 
gation by the oomplainant firm that the mill had 
deliberately delivered yarn stamped as of 10 
oounts tensile strength, knowing it to be nntrue, 
we do not think any question of deception arises 
within the meaning of S. 415, Penal Code. The 
essenoe of oheating is first, deception, and then 
inducing the person so deceived, to deliver pro¬ 
perty. The fact that on t9stmg the yarn it was 
found to be below 10 counts, is not necessarily 
evidence of deception. Moreover, the report, the 
only evidence in the oase upon whioh Mr. 
Fakhruddin has relied, says that the average 
tensile strength of the yarn marked 10 counts 
was 8.75 oounts. Mr. Fakhruddin conceded that 
an allowance of b% is ordinarily made to provide 
variations in tensile atrengsh of yarn owing to 
climatio and other conditions. The average ten¬ 
sile strength of the yarn delivered to the com¬ 
plainant firm should then have been 9 5. 
According to the report, the average strength of 
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the specimens tested was 8.75. But the report 
also shows that oertain specimens were of higher 
tensile strength, namely, over 10 counts, and 
some 12 oounts. The presence of higher counts 
in the yarn stamped as ten oounts negatives the 
suggestion of deception or intention to deceive. 
It is also to be observed tbit the specimens were 
tested some 4 months after the goods had been 
delivered — not at a place where, under the 
contraot, the yarn was to be delivered, but at 
Gaubati, which is notorious for the humidity, a 
circumstance which might easily account for a 
further deterioration of 76% in the tensile strength 
of the yarn delivered. 

[9] It wa3 next contended that even if the 
complaint does not show a prima facie case of 
cheating, it shows a prima facie case under 
98. 6 and 7, Merchandise Marks Act of 18^9. 
Seotion G oantemplates applying a false trade 
description. Assuming the description of the 
tensile a'recgth of yarn amounts to trade descrip¬ 
tion, whioh, in my opinion, it does not from the 
fact that on testing certain specimens of the yarn 
described a3 10 counts, they were found to be 
under 10 oounts, it does not follow that a false 
trade description had been applied to the yarn. 
Nowhere is it stated in the complamt that when 
the yarn emorged from the mill in a manufac¬ 
tured state, the accusod knew that it wa3 below 
10 counts, and that in spite of this knowledge, 
they applied a false trade description. For the 
same reason, it cannot be eaid that the com¬ 
plaint falls within the purview of S. 7, Merchan¬ 
dise Marks Act. 

[ 10 ] We are satisfied that the complaint dia- 
closes no oriminal offence, and that the proceed¬ 
ings taken upon the complaint must be set aside. 

[Ill We aooordiDgly quash the oom plaint and 
the process issued against the accused named in 
the oomplaint. The bail bonds if executed by 
any of the acoused will stand cancelled. Too 
rule ia made absolute. 

[12] In conclusion, I wish to observe that 
the Magistrate who entertained this complaint 
has not exercised that oare and caution which 
was expeoted of him when he decided to issue 
bailable warrants against each of the acoused in 
the sum of its. 20.000, on the faots of this case. 

[ 18 ] Ram Labhaya J. — I entirely agree 
with my Lord the Chief Justice that the pro¬ 
ceedings in this case be quashed, but I wish to 
add a law words. (After stating the facts his 
Lordship continued :) 

[1410] The version given above suffers from 
some obvious defects. The date of the contraot, 
from whioh the oomplaint arises was not given. 
The name of the person who entered into the 
oontrac-t on behalf of the oomplainant'B firm is 


not disclosed. In the complaint and the state¬ 
ment of the complainant that followed it wag 
not stated distinctly who represented tbo Mills 
when the order for the supply of yarn was 
placed. It wag -aid in a vague way that the sum 
of R*. 50,000 was dopoci’ed with the accused. In 
the couuter affidavit put in on behalf of the 
complainant ia this Court a clearer statement 
was made on this point. It was stated that at the 
time of the contract the three accused persons were 
present (vide Para. 6 of the counter-affidavit). 
The statement necessarily impli- 9 that there wa9 
some other person representing the Mills at the 
time of the contract. Tlis numi has not been 
disclosed. These dbfect3 may not be fatal to the 
complaint. They, however, raise doubta as to 
the bona fide nature of the complaint. The 
transaction related to 175 bales of yarn. The 
price of 41-2 bales oame to about K-». 2.50,009. The 
bargain is alleged to be oral and not supported 
by a receipt f r a huge sum of R J . 50,000 that 
was alleged to have been paid at the time of the 
contract. This fact seen in tLe light of omissions 
stated above make the alleged transaction ex- 
tremely unusual and strarge. Added to these, 
there is another 3erious omission ia the complaint 
which goe3 to the root of the matter. As stated 
above, all that i3 said about the throe accused 
against whom the complaint has keen lodged is 
that they were present at the time the order for 
the supply of yarn was placed. There is no 
allegation contained in the com;a : nt or in the 
statement of the complainant made on 4th April 
1939 that the accused rersonally entered into 
the contract or that they had any criminal 
intent to cheat or defraul at tLat time. They 
are proceeded against as they happen to be 
Managing Agents of the Mills f vide Paras, 4 and 
5 tbo complaint). The element of criminality 
which is alleged to exist in the case is brought 
out in para, it of the complaint. It is alleged in 
this para that the accused persons applied false 
trade descriptions to the bundles of grey yarn 
by making thorn appear as containing 10 counts 
yarn when in fact they dia not contain such 
yarn. The accused persons also, it was alleged, 
deliberately cheated the c-mplainant’u firm by 
invoicing the goods of 10 counts krowing full 
well that they were not so ant thereby induced 
the complainant’s fi r m to accept the said goods. 
It would be notic'd that acts attributed to tho 
accused are not stated as their personal acta. 
Paragraph 16 of the counter-affi lavit from the 
complainant’s side brings this aspect of the matter 
into dear relief. It is stated in this para that in 
the case of the yarns under dispute, the usual 
formalities were observed: 

"The Maharaja KUbangarh Mill?, the Managing 
Agent* of which are admittedly the three acoused per- 
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eons, obtained tbepermit frcm the Textile Commissioner 
of Government of India and began despatching the 
yarns to Assam Stores, Gauhati, marking the packages 
with the quality of the yarn and the price fixed by 
them and realising the price of the goods through 
Banks from the complainant’s Firm Krishnachandra 
Muralidhar of Calcutta.” 

In plain words it was stated that the Mills 
obtained the permit and sent the goods. In 
Para. 12, the responsibility for marking the goods 
was fixed on the Mill’s Executives, Their names 
were not mentioned. A direct statement that the 
three accused were personally liable for applying 
false marks wa3, to say the least, avoided. The 
accu3Gd were described as the Managing Agents. 
They were thu3 made responsible for every 
thing done in the Mills in connection with the 
consignments in question and have been 
sought to be made liable in their capacities as 
Directors of the Managing Agenoy. That, this 
was tbe idea underlying tbe complaint is also 
indicated by tbe fact that learned counsel for 
the complainant-respondent relied on Emperor 
v. Dhanraj Mills Ltd., A. I. r. (30) 1943 Bom. 
182 : (44 Gr. L. J. 574) for showing that a Corpo¬ 
ration can be guilty under 8. 6, Merchandise 
Marks Act. This case, however, does not help 
him. In that case the complaint was not against 
any of the Directors concerned with the manage- 
ment of the Company but it was against the 
Company itself. Assuming that a Company can 
be prosecuted under the Merchandise Marks 
Aot, the complaint ought to be against the Com¬ 
pany. This is intelligible as it would not be pos- 
sible in most cases to fix responsibility for 
giving false description on individual employee 
of the Company who may have been responsible 
for it. If it could be established that the descrip¬ 
tion on the bales or on the yarn was false, a 
prima facie case may be made out against the 
Company but not necessarily against individuals 
who constitute the managing agency of the 
Company. The liability for false description, if 
any, would be of the Mills and it would be for 
the Company to show that if there is any false 
description, it was not with intent to defraud. 
The existence or proof of false description by 
itself would not make out a case against the 
Directors of a Company, who are aoting as 
Managing Agents of the Manufacturing Mills. 
In these circumstances it is fairly obvious that 
no basis for ociminal liability has bsen disclosed 
against the three accused personally. 

[17] Aooused 2 , the petitioner before us, 
has given his version in the petition of revision 
which is supported by an affidavit. His case is 
that there was a contraot between one Nursing- 
das Jain and the Mills at Kishangarh for the 
supply of 476 bales of yarn. It was entered in 
"Sowda ” book of the Mills. It was Bigned by 


A. I. R, 

Narsingdas Jain, who placed the order with the 
Mills. The order was not limited to 475 bales of 
yarn; 1322 bales of cloth had also to be suppli¬ 
ed. The Mills were represented by their sales¬ 
man and none of the accused was present at tbe 
time of this transaction which came on 16 th 
March 1949. 

[18] On 17ch March, a sum of Rs. 26,000 
and on 24th Maroh another sum of rupees 
one lakh were paid as deposits towards the 
price of the goods required to be supplied later. 
It was alleged that this money whioh Nursing, 
das Jain paid was obtained by him from Ki- 
shanchand Muralidhar’s Indore Firm whose 
account at Kishangarh he used to operate. Per¬ 
mits were obtained from the Textile authorities 
by the Mills in the name of various parties 
under instructions, written and verbal, from 
Nursingdas Jain. The permit for despatch of 
475 bales of yarn was obtained in the name of 
Assam Stores, Gauhati, and 412 bales of yarn 
were sent to Assam Stores, Gauhati, in June 1949 
and the amount recovered against railway re. 
ceipta and hundis wa3 shown as Rs. 2,01,412-15-6. 
The balance of the price, viz., Rs. 40,498-2-0 was 
adjusted from the initial deposit of Rs. 1,26,000. 
As no instruction was received from Nursingdas 
Jain for the balance of 63 bales of yarn and 
969 bales of cloth, notices were sent to him. No 
reply was received to the registered notice of 
13th September 1949. The Mills after publishing 
a notice on 19th September 1949 for auction of 
the goods, sold them in open auction on 26 th 
and 26th September 1949. Tae difference payable 
by Nursingdas Jain on the transaction came to 
Rs. 82,422-15 3. He had other transactions with' 
the Mills. His total liability on all the transac¬ 
tions came to Rs. 1,92,616-6-3, and a suit was 
instituted against him on 25th October 1949 for 
the recovery of this sum. 

[19] The points which arise for determination 
from the two conflicting versions are: 

(l) Whether the complainants’ firm entered 
into an oral contraot with the Mills directly 
without tbe intervention of Nursingdas Jain and 
if so, when and by whom were the parties to 
the contract represented ? ( 2 ) What sum, if any, 
was paid on behalf of tbe complainants’ firm on 
the date of the contract ? (3) What were the 
term3 of the contract? (4) Was any breaohof the 
contraot committed by the Mills ? (5) Whether 
the yarn supplied did not answer the quality 
and the standard stipulated for and was a false 
description marked on them ? (6) Were the three 
accused responsible for false description of the 
goods personally or was it with their knowledge 
or under their directions that the false descrip¬ 
tion was applied and was the false description 
applied with intent to defraud ? (7) Gould all 
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the acoused bo held responsible for false descrip¬ 
tion by virtue of their position as Managing 
Agents, even if they had no personal knowledge 
that a false description within the meaning 
of the Merchandise Marks Aot had been applied 
to the consignments ? 

[ 20 ] A mere statement of the questions which 
arise for deoision shows clearly that complioat- 
ed questions of faot and law arise for decision 
in the oaae and that a criminal Court is not the 
proper forum for the decision of such cases. 

[ 21 ] Parties should not be encouraged to resort 
to the oriminal Courts in oases in which the 
points at issue between thorn are such that they 
oan more appropriately be decided by a civil 
Court. Any tendency on the part of the litigants 
to take a short cut by instituting a complaint 
where a suit is the proper remedy should be 
oheoked by criminal Courts and they should be 
on their guard against lending aid to euch pro- 
cedure. The correctness of this view has not 
been questioned. Its application to the facts of 
this case seems equally unquestionable. The 
question whether there wa3 a false description 
of the goods would admittedly depend on ex¬ 
pert testimony. According to the complaint, 
about 14 samples presumably from 14 bales 
were examined. These samples were taken out 
by the agents of the complainants’ firm. No 
lesB than 412 bales of yarn were received at 
Gauhati. The bulk of the yarn has not been 
tested. It is pointed out that experts may 
differ, and climatic condition in Aseam may 
possibly have affected the quality of a part of 
the yarn to some extent. These are all possibi¬ 
lities. The very foundation of the complaint, 
viz., the alleged oral contract and its items, is in 
dispute. Tho question whether there has been 
any breach and whether that breach amounts 
to an offence on the part of the parsons pro¬ 
ceeded against is another substantial issue in 
the matter. It is not disputed that difficult 
questions of law and fact do arise. The learned 
oounsel realising this urged in the alternative 
that the complaint could at least be proceeded 
with so far as the case under the Indian 
Merchandise Marks Act is concerned. He 
urged that the allegations in the complaint do 
make out a case under this Aot. It is alleg- 
ed that a substantial quantity of yarn was 
falsely described, and it is contended that 
this is all that the oomplamant need prove 
for making out a prima facie oase under the 
Indian Merchandise Marks Act. The learned 
oounsel, however, ignores the fact that where 
description of the goods is proved to be false, it 
is open to the acoused to show that there was no 
intention to oheat or defraud. The question of 
intention, therefore, does arise. Even in the 


Bombay case that was relied on by him, Em¬ 
peror v. Dhanraj Mill Ltd., a. i, r. (so) 1340 
Bom. 182 : (44 Cr. L. J. 674), it was remarked by 
the learned Chief Justice in relation to the case 
before him that 

“some pieces were correctly stamped and some were 
even longer than the figure with which they were 
stamped; which facts suggest insufficient checking 
rather than a fraudulent design.” 

The question of criminal intent, therefore 
would arise and will have to bo decided on a 
oareful expert examination of the entire quan¬ 
tity of yarn supplied. Besides this, the proof ci 
false description alone may make out a prime 
facie case against the oompany but not neces- 
sarily against the Managing Agent personally 
So, a oase under the Indian Merchandise Marks 
Act would involve substantially the same ques¬ 
tions as would arise if the complaint were under 
Bs. 417 and -120, Penal Code, alone. 

[ 22 ] Another factor which has an important 
bearing on the question whether the complains 
is bona fide i3 the obvious delay in instituting 
the complaint. Tho complainants’ firm bad 
received all the reports from exports by 7 tL 
January i960. This complaint was not lodged 
till 4th April 1950. The suit against Narsingdas 
Jain with whom the contract for the supply oi 
475 bales of yarn along with cloth was made (ac¬ 
cording to the petitioner) was instituted on 2 oth 
October 1949. Narsingdas Jain was said to have 
received Rs. 26,000 that he had paid as deposit 
in March to the Mills from the account of thG 
Indore Firm of Kishenchand Muralidhar (com¬ 
plainants’ firm). Ho was also describe! as a 
partner of a firm in some transactions at 
Kishangarb. These allegations about Nursingdas 
Jain contained in Para. 5 of tho petition to this 
Court are not all denied. All that was said in 
answer to Para. 5 of the petition was that the cor- 
rectnees of the statement was not admitted anc 
the deponent was not aware of the fact that 
Narsingdas Jain made any payment in connec¬ 
tion with the contract in question by obtaining 
money from the Indore Firm (sic) not correct 
to say that Nursingdas Jain was a partner in 
the transaction out of which this case arises. 
There is an implied admission that he was a 
partner in other transactions. As regards the 
alleged withdrawal of the money by Nursingdas 
Jain from the acoount of the Indore Firm 
of the complainants,. ignorance was pleaded 
The petitioner’s version of the claim does 
substantially form the subject-matter of fch6 
suit instituted against Nursingdas Jain. Ho¬ 
is said to have denied the existence of r» 
valid contract with the Mills. The complaint, 
it is pointed out, is really a counterblast to 
the suit and has been instituted with a view 
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to obtaining a settlement of the dispute by put¬ 
ting pressure on the Mills. It is not easy to 
avoid this impression. From the faots as stated 
above it is safe to conclude that the complaint 
is an attempt fcc obtain from the criminal 
Courts in Assam a aeoiaion on matters which 
are pre-eminently fit for determination by a 
civil Court. Ig is apparent that the case is of an 
exceptional nature and a bare statement of tho 
faots is enough to show that the oa3e is fit for 
interference at this stags. Tne dispute is of 
a civil nature and oan more appropriately be 
deoided in a civil Court. Both parties have 
claims against the other. They arise out of a 
contraot. Soms complicated questions are also 
involved and a decision on these questions in¬ 
volves an elaborate and a very prolonged 
enquiry. 

[■ 23 ] The learned counsel for the respondent 
has drawn our attention to Hariram Onkar v. 
Mt. Radha Jairam, A. r. B. (30) 1913 Nag. 327 : 
{45 or. L. J. 175). The broad proposition laid 
down in this oase is that proceedings can only 
be quashed when no offence whatever is dis- 
closed or when the proseoution is bound, on the 
face of it, to fail, or for some other oause 
equally powerful. We agree with this statement 
of law. But on the peculiar facts of this case 
and for reasons given above, we hold that 
interference is fully Justified. I, therefore, agree 
that the proceedings be quashed. 

V.r.b. Proceedings quashed. 
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Thadani C. J. and Ram Labhaya J. 

Maitham Bania—Appellant v. Ritu Kai- 
varta and others — Respondents. 

Ssoonl Appeal N). 12 of 1950, D/■ 11th August 1950, 
from judgment and daoree of Addl. Sub-J., L. A. D., 
D/- 23rd November 1943. 

Civil P. C. (1908), O. 41, R. 33—Power of appel¬ 
late Court to take notice of subsequent events. 

The power to make further or other deoreo or order 
under R. 33 as the case'may require, would justify con¬ 
sideration of events taking plaoo after the institution of 
the suit in proper oases. There would not, therefore, be 
any exoess of jurisdiction if the appellate Court takes 
notioe of faots whioh entitles a plaintiff to a relief 
which though olaimed in the plaint oould not be given 
to him on the date of the suit. Normally, and as a 
general rule, a Court of appeal in considering the 
correctness of tho judgment of the Court below is to 
oonfioe itself to the state of the oase at the time when 
tho judgmont was given. But in exceptional oases it 
may depart from this rule in order to shorten litigation 
or to achieve the ends of justioe. [Para 10] 

Where the suit for redemption was not prematura 
but the reliof olaimed was that redemption or delivery 
of possession of the property bs deoreed without pay¬ 
ment of mortgage monoy on the ground that the 
oharge had bean extinguished by operation of law and 
this relief was noi available to the plaintiff on the 
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date of the Buit, but became available during the pen¬ 
dency of the appeal, it was held that the appellate 
Court coaid grant suoh relief. [Paras. 8 and 14] 

Annotation : Civil P. C., O. 41, R. 33, N. 4. 

J. N. Borah—tor Appellant. 

P. N. Roy —for Respondents. 

Ram Labhaya J.— This is an appeal from 
tho juigmmt and de3ree of the Additional Sab- 
Judge. L. A. D., dated 23rd November 1949 by 
which the order of the trial Oourt decreeing 
plaintiff’s olaim was affirmed. Defendant has 
appealed. 

[ 2 ] The suit was for redemption of a mort¬ 
gage alleged to have been made by a registered 
instrument for a sum of Bs. 80 in 1937. The pro- 
perty in question was 5B 14 Ls. of land. It was 
prayed that redemption be allowed without pay¬ 
ment of the mortgage money as the mortgage 
had been extinguished by operation of law, viz., 
under S. 9, Assam Money-lenders' Act as amen¬ 
ded by Aot VI [6] of 1943. 

[3] The defenoe raised was that the property 
had been sold to the defendant in 1933-34. This 
has been negatived by the two Courts below. The 
finding is on a question of fact and is not assail¬ 
able at this stage. The learned counsel for the 
appellant, therefore, has not challenged this 
finding. 

[4] The trial Court found that the mortgagee 
baJ been in possession for 9 years from the date 
of the mortgage. The usufcuofc of the land for 
9 years was, aooording to the learned trial Judge, 
more than double the consideration of the mort¬ 
gage. Plaintiff was thus found entitled to a 
deoree for possession of the property without 
payment of the mortgage money. 

[ 5 ] The learned Sub-Judge has affirmed the 
deoree but on a different basis. He has oome to 
the oonolusion that the mortgage obarge could 
be extinguished under 8. 9 (2) (l) only after the 
expiration of 12 year3 from the date of the exe¬ 
cution of the mortgage deed. As this period had 
not expired on the date of tbe suit and even on 
the date of the decree of the trial Court, the 
learned Sob Judge was of the view that the 
decree*for possession without payment of the 
mortgage money could not have bsen passed by 
the Munsiff. He, however, affirmed the decree 
on the ground that the period of 12 years also 
had expired before the date of the hearing of 
the appeal and the mortgage then stood com¬ 
pletely discharged. 

[6] The learned counsel for the appellant 
urges that on the date the suit was instituted 
the plaintiffs could not ask for possession of the 
property without payment of the mortgage 
money. His contention i3 that the suit, in these 
circumstances, was premature, and any cause of 
notion that may have accrued during the pen- 
denoy of the appeal oould not have been taken 
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notioe of. The suit should have been dismissed 
and the plaintiffs direoted to institute a fresh 
suit. 

[7] We think the argument is not well found- 
ed. The suit was essentially one for redemption. 
There was a cause of action for the suit for 
redemption of the property. There was no im¬ 
pediment in the way of the plaintiffs asking for 
redemption on payment of money. The cause of 
action existed for a redemption suit therefore. 

[8] The relief claimed was that redemption or 
delivery of possession of the property be decreed 
without payment of mortgage money on the 
ground that the charge had been extinguished 
by operation of law It is not disputed that this 
relief was not available to the plaintiffs on the 
date of the suit. But it became available during 
the pendency of the appeal, in the lower ap¬ 
pellate Court. The ordinary rule is that the 
rights of parties must be determined as at the 
date of the aotion, and not on the ba'is of rights 
whioh accrued to them after the institution of the 
suit. This rule should not apply to this case. It 
cannot be said that plaintiffs had no cause of 
aotion for the suit. The relief that was claimed 
on the basis of aotion was in excess of what they 
were entitled to. But they beoamo entitled to 
the relief olaimed later on. It would be exten¬ 
ding the operation of the rule if it is applied to 
the oircumB'ances of the case before us. 

[9] The rule itself has not been followed con¬ 
sistently in all the High Courts. A redemption 
suit whioh was premature was dismissed in 
Rangayya Naidu v Basanna Simon, a . I R. 
<13) 1926 Mad. 694: (94 I. 0. 639) even though 
the oause of aotion had accrued to the plaintiff's 
after the institution of the suit. But in Tnlsi 
Ram v. Dina Nath, A. I. B. (is) 1926 Lah 146 : 
(89 I. 0. 3331, the view taken was that if a suit 
was premature at toe date of its institution, it 
should not be dismissed if the cause of action has 
aoorued after the institution of the suit. 

[lOJ We need not resolve this ooDfliot of 
authority on this point as in the opinion that we 
have taken of the matter the rule above stated 
has no application to the faots of this case. The 
powers of the appellate Court have been des¬ 
cribed in o. 41, R. 83 Civil P. C. This rule was 
introduced in the Code in 1922. It confers on 
the appellate Court the power to paes any decree 
and make any order which ought to have been 
passed or made and to pass or make such 
further or other decree or orler as the oase may 
Irequire. The power to make further or other 
deoree or order as the oase may require would 
justify consideration of events taking place 
after the institution of the suit in proper oases. 
There would not be any excess of jurisdiction if 
in the exeroise of the power given to the ap- 
1900 A Beam/27 


pellate Court under o. 41, B. S3 tbe Court takes 
notice of facts which entitled a plaintiff's to a 
relief which though claimed in tbe plaint oould 
not be given to him on the date of the suit. 
Normally, and as a general rule, a Court of ap¬ 
peal in considering the correctness of tbe judg. 
ment of the Court below is to oonfine itat-lf to 
tbe state of the case at tbe time when tbe judg¬ 
ment was given. But in exceptional caBes it may 
depart from this rule in order to shorten 
litigation or to achieve the ends of justice. 

[ 11 ] In Derasadh Dishnois v. Basti Ram, 

A. I. B. (27) 1940 Lah. 194. (188 I. 0. G16), Dalip 
8ingh J., held that where a suit when instituted 
was premature but had ceased to be premature 
in appeal, the question whether it sbouid be 
decreed or not was a matter within the discre¬ 
tion of the appellate Coart. 

[12j In Pandurang Narayanv. Ramchandra, 
A. I. R. (17) 1930 Bom. 554 : (54 Bom. 902), a 
Division Bench of the Bombay High Court held 
that the Court was not precluded from taking 
cognizance of events which have happened since 
the filing of tbe suit or appeal. 

[13] The learned counsel for the appellant 
bas not been able to cite any authority in sup¬ 
port of tbe contention that in tbe circumstances 
of the case the lower appellate Court exceeded 
its jurisdiction in allowing the relief which the 
plaintiffs became entitled to during the pendency 
of tbe appeal. 

[14] We fchipk the power to take notice of 
subsequent events did exist in this case parti¬ 
cularly a9 the suit for redemption was not pre¬ 
mature. The exercise of tbe power is fully 
justified on faots. It would not have boon fair or 
just to force tbe plaintiff's either to pay the 
money which wa9 not due or to institute another 
suit. 

[161 Wo see no reason to interfere. The ap¬ 
peal is dismissed. Parties shall bear tboir own 
costs in this Court. 

( 16 : Thadani C. J—I agree. 

G.M.J. Appeal dismissed. 
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Thadani A. C. J. 

Prasanva Ram Pathak—Appellant v. Bala - 
bex Agar walla — Respondent. 

R. A. No. 155 of 1947, D/- 18th November 1949 
against decision of A. D. C., Kemrup, D/- 4th March 
1947. 

Assam Land and Revenue Regulation (I [1] of 
1886) —Patta-holder- Annual patta—Grant of. 

An annual patta, until it is either cancelled or notice 
of non-renewal given to the patta-holder by the autho¬ 
rities oonoerned, oonfera good title upon the person to 
whom the patta iB issued. The possession of a person 
other than the annual patta-holder is irrelevant. Hla 
possession might be that of a trespasser or a permissive. 
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po3se3sion emanating from the patta-holder himself, In 
which case obviously he cannot claim the rights of a 
patta-holder and claim that the annual patta be issued 
to him. [Para 3] 

C. Lahkar — for Appellant. 

K. C. Qoswami—toi Respondent. 

Judgment —This is an appeal .against the 
decision of cbe learned A. D. C., Kamrap, dated 
4th March 19-17, by which he ordered that the 
annual patta should remain in the name of 
Balabox Agarwalla and refused to recognise the 
possession of the present appellant. 

[2) Mr. Lahkar for the appellant has conten¬ 
ded that it has been found as a fact that the 
appellant was in possession of the land, although 
the respondent was nominally the patta-holder, 
and having regard to the long possession of the 
appellant, the patta should have been granted 
to him and that the name of the respondent 
should have been removed from the patta. 

[3] There is no substance in the contention. 
An annual patta, until it is either cancelled or 
notice of non-renewal given to the patta-holder 
by the authorities concerned, confers good title 
upon the person to whom the patta is issued. 
The possession of a person other than the annual 
patta-holder is irrelevant. Ilis possession might 
be that of a trespasser or a permissive posses¬ 
sion emanating from the patta-holder himself 
in which case obviously he cannot claim the 
rights of a patta holder and claim that the 
annual patta be issued to him. 

[l] There is no reason to interfere with the 
judgment of the learned A D. 0. The appeal 
is accordingly dismissed, with no order as to 
costs. 

v.s.b. Appeal dismissed. 
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Thadani 0. J. 

Gayanath Mandal — Appellant v. Dhruba 
Hazarika — Respondent. 

It. A. No. 75 of 1949, D/-22nd Deoember 1919. 

(a) Assam Land and Revenue Regulation (I [1] 
of 1886), S. 81 —Maintainability of application by 
ostensible purchaser. 

Section 81 refers to an application by anybody 
whatsoever. Henoe, a purchaser having ostensible title to 
property, which has been sold at a revenue auction, is 
not debarred from applying under the provisions of 
that section on the ground of hardship or injustloe. 
Whether the seller had or had cot title to the proper¬ 
ty is not material to the maintainability of his appli¬ 
cation. [Para 2] 

(b) Assam Land and Revenue Regulation (I [ 1 ] 
of 1886 ), Ss. 81, 74 (2)—Property sold in contraven¬ 
tion of S. 74 (2) — Revenue sale set aside. 

A revenue sale of property held fiefore the expiration 
of the period of thirty days mentioned in S. 74 (2) 
being not In accordance with the provisions of the 
Regulation is liable to be set aside under S. 81. 

[Para 3] 


D. N. Medhi—tot Appellant. 

B. C. Barua—tot P,espondent. 

Judgment. — This is an application under 
8. 8a, Assam Land and Revenue Regula¬ 
tion, by one Gayanath Mandal seeking to set 
&9iae a revenue sale on the ground of hardship. 

[2] A preliminary objection has been taken 
by Mr. Barua for the respondent to the effect 
that an application by the petitioner who has no 
locus standi does not lie under the provisions 
of 8. 61 of the Regulation. Section 81 is in those 
terms: 

“The Provincial Government may, on application 
made to them at any time within one year of a sale 
becoming final under S. 80, set the sale aside on the 
ground of hardship or injustice.” 

Manifestly it refers to an application by any. 
body whatsoever. In this case, the applicant is a 
purchaser of the property sold at a revenue auc¬ 
tion from one Biswanatb Agarwalla for a sum 
of Rs. 1000. Apparently on the strength of the 
sale-deed, he bases his title to the property, and 
I do not think it can be contended that a per¬ 
son having ostensible title to property, which 
has been sold at a revenue auotion, is debarred 
from applying under the provisions of s. 81 of 
the Regulation on the ground of hardship or in¬ 
justice. Whether the seller had or bad not title 
to the property is not material to the maintain¬ 
ability of an application under S. 81 of the 
Regulation. 

[3] In this case, the allegation of the appel¬ 
lant is that the property which is situated in a 
village bazar, measuring approximately £ of an 
acre, was sold at rs. 12 , when the market-value 
of the land in that locality was in the neighbour¬ 
hood ot Rs. 1000 . Mr. Medhi for the appellant 
ha9 contended that in this oase the sale is liable 
to be set aside on the ground of injustice within 
the meaning of s. 81 of the Regulation in that 
the sale has not been conducted in accordance 
with the provisions of the Regulation. He has 
referred to 8. 74 of the Regulation which is in 
these terms: 

"74. (1) Every sale under this Chapter shall be made 
either by the Deputy Commissioner in person, or by 
an officer specially empowered by the Provincial 
Government in this behalf. 

(2) No suoh eale shall take plaoe on a Sunday or 
other authorized holiday, or until after the expiration 
of at least thirty days from the date on whioh the list 
of estates has been published under S. 72. 

(3) The Deputy Commissioner may, from time to 
time, postpone the sale, and every postponement of sale 
of a permanently settled estate shall be reported to the 
Commissioner or (where there is no Commissioner) to 
the Provincial Government.” 

Seofcion 74 refers to s. 73 whioh is in these 
terms: 

“72. (1) If the Deputy Commissioner proceeds to 
sell any property under S. 70, he shall prepare a state¬ 
ment in manner prescribed, specifying the property 
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■^hioh will be sold, the time and plaoe of sale, the 
revenue assessed on the property and any other parti¬ 
culars whioh he may think neoessary. 

(2) A list of all estates for whioh a statement has 
been prepared under eub-s. (1) shall he published iu 
manner presoribed, and the oopy of the statement relat¬ 
ing to every suoh estate shall be open to iospeotion 
by the publio free of oharge in manner prescribed. 

(3) If the revenue of any estate for whioh a state¬ 
ment has been prepared under sub-s. (1) exceeds five 
hundred rupees, a copy of the statement shall be 
published in the official Gazette. 

(4) When the arrear has aoorued on an estate, not 
being a permanently-settled estate in the district of 
Sylhet, a copy of the statement prepared under sub- 
s. (1) shall be served on the defaulter, or, if he cannot 
be found, posted on the estate in manner prescribed. 

(5) When the arrear has accrued on a permanently- 
settled estate in the district of Sylhet, a oopy of the 
statement shall be posted on, or in the vicinity of the 
estate in manner prescribed and, if any proprietor of 
the estate has registered his name and address in the 
manner prescribed, a copy of the notice shall be des¬ 
patched to him by po3t in a registered cover to that 
addresB. 

(6) In making rules prescribing tbo manner of regis¬ 
tering names and addresses for the purposes of sub- 
a. (5), the Provincial Government may impose a fee for 
such registration and may fix a period after which such 
registration will, unless renewed, become void.” 

Sub-section ( 2 ) of S. 72 refers to the manner in 
which the list of all estates shall be published, 
and the manner is laid down in R. 13G of the 
rules for recovering arrears framed under 
Chap, v, part II, Land Revenue Manual. Rule 13G 
reads as follows : 

“ 136 . The list of estates referred to in the foregoing 
rule 6hall be published—fa) in tho Court of the Revenue 
Gffioer by whom it has been prepared ; (b) at the office 
cf the sub-Deputy Collector in whose cirole the estaio is 
situated; (c) at the Office of tho Tahsildar or house of 
the mauzadar within whose tahsil or mauza the default¬ 
ing estate lies and (d) where gaonburas are employed, 
on tho signboard of the gaonbura within whose chargo 
the defaulting eatate falls. 

■136A. The sale statement mentioned in R. 135 shall 
be served under sub s. (4) of S. 72 of the Regulation on 
the defaulter or, if he cannot be found, it shall be 
posted on a conspicuous part of the eatate.” 

It is not disputed that the list of estates, as pre¬ 
pared by the Deputy Commissioner, was publish¬ 
ed in this case in the Court of the Revenue 
Officer on 19th February 1949, at the Office of 
the Sub- Deputy Collector on 18 tb February 1919 
at the Office of the Mauzadar on 15th February 
1949, and on the sign-board of the gaonbura on 
; 18 th February 19*9. The last date on whioh the 
publication was made in terms of ol. (a) of 
H# 136 was on 19th February 1949. Thirty daya 
within the meaning of sub-s. (a) of s. 74 of the 
Regulation, expired on 20 th March 1949. but it 
is common ground that the sale was effected on 
16th Maroh 19*9, olearly, therefore, the sale was 
not in accordance with the provisions of the 
Regulation. 


[4] In this view, I set asie the sale on usual 
terms. The appeal is allowed accordingly. 

V.S.B. Appeal allowed. 

A. I. R (37) 1950 Assam 211 [C. N. 76.] 
Thadani C. J. and Ram Labhaya J. 

Kanakeswar Bora—Complainant v. A-tatu 
Kalita and others — Accused. 

Criminal Reference No. 9 of 1949, D/- 21-11-19-49. 

Criminal P. C. (1898), Ss. 258, 259 — Charge 
framed—Complainant and his witnesses remaining 
absent—Acquittal of accused—Legality of. 

After examining the complainant and his witnesses 
the Magistrate framed charges against accused under 
Ss. 379 and 426, Penal Code. But when he found both 
the oomplaioant and bis witnesses absent on the date 
to which tho trial wa9 adjourned he passed an order to 
the eSect that the accused were not guilty and that 
they were acquitted under S. 258 (1), Criminal P. C. 

Held, that tho procedure adopted by tho Magistrate 
was not warranted by law and that if tho complainant 
aud his witnesses were absent on tho adjourned date 
tho Mag strato should have secured their presonco by 
coercive prooets; their absence was not a ground lor 
acquitting the accused. [Para 3] 

Annotation ; Cr. P. C., S. 258, N. 3; S. 259, N. 9. 

J. C. Medhi—lot Complainant. 

Judgment. —This is a reference made by the 
learned Hessions Judge of Upper Assam Diefcricta 
under the provisions of s. 138, Criminal P. 0., in 
the caee of one Kanakeswar Bora v. Asatu 
Kalita and 4 others. 

[3] Tho complainant, Kanakeswar Bora, 
brought a complaint before the Senior Magis¬ 
trate, Jorbat, in which he alleged that on 2 nd 
February 1918, the accused persons (respondents 
in this case) at about 8 p. M. met him on the 
road and stole a money bag from his posses¬ 
sion containing R9. 2 E 0 . The Senior Magis- 
trate, Jorbat, transferred the case to the 2 nd 
Class Magistrate, Jorbat, who examined the 
complainant on oath and sent the complaint to 
the Police for report; on 24 ch May 1948, on 
receipt of the report from the Police, the 
learned 2 nd Class Magistrate iseued process 
against the accused persons under 8s. 379 and 
323, Penal Code. The aoiused apparently did 
not respond to the summons and tho learned 
Magistrate issued warrants against them on 21 th 
June 1948, and 20th July 1948. On 20tb September 
1948, the Magistrate examined the complainant 
and 4 of his witnesses; on 6th October 1918, ho 
framed charges against the accused Asatu Kalita 
and Bopai under 8s. 379 and 4vG, Penal Code, 
and discharged the other accused persons under 
9 . 263, Criminal P. C. On 23rd October 1948, the 
complainant’s witnesses failed to appear and the 
case was adjourned to 20th November 1948. on 
which date also the complainant and his wit¬ 
nesses were absent. The learned 2 nd Class 
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Magistrate then proceeded to pass the following 
order : 

“Complainant absent and no cause shown. The 
defence is ready. The P. VVs also are absent and are 
not presented for cross-examination, and no cau=e is 
shown for the absence Under the circumstance?, I do 
not find the aooased guilty under Ss. 379/426, Penal 
Code, and I acquit the acoused under S. 258 (1), 
Criminal P. C” 

[3] The learned Sessions Judge points out 
that the order of the learned 2 nd Class Magis¬ 
trate acquitting the respondents cannot be main¬ 
tained in the absence of a judgment in accordance 
with the provisions of B. 367, Criminal P. C., 
holding that there were not sufficient reasons 
to convict the respondents. We think the proce¬ 
dure adopted by the learned 2nd Class Magis¬ 
trate was not warranted by law, and that if the 
complainant and his witnesses were absent on 
20 th November 1948 the learned Magistrate 
should have secured their presence by coercive 
process; their absence was not a ground for 
acquitting the accused. 

[4] We accordingly set aside the order of 
acquittal passed by the learned Magistrate and 
remand the case for re trial from the stage at 
which the learned Magistrate committed the 
particular illegality. We direot the learned 
Magistrate to secure the presence of the com- 
plaiuant and his witnesses for further cross- 
examination after charge by such means as are 
authorised by law, and thereafter to call upon 
the respondents to lead evidence in their defence, 
if they so desire, and after hearing arguments, 
to dispose of the oase according to law, bearing 
in mind the provisions of S. 867, Criminal P. C. 

V.g.B, Case remanded. 


A. I. R. (37) 1950 Assam 212 [C. N.77.] 
Thadani Ag. C. J. 

Paharatdin Ahmed — Appellant v. Bhatti 
Ban goon Co-operative Fishery Society — Res¬ 
pondent. 

Revenue Appeal No. 45 (m) of 1949, D/-22nd August 
1949. 

(a' Assam Land and Revenue Regulation (I[l] of • 
1886) —Rules under, R. 190 A—Settlement of fishe¬ 
ries otherwise than by auction—Provincial Govern¬ 
ment If can order settlement. 

When a S D. 0- or Deputy Commissioner deoides to 
settle a fishery otherwise than by an auction sale, he is 
obliged to oomraunioate to Government the name of 
the person on whom the fishery is proposed to be set¬ 
tled. But that does not mean that the Provincial 
Government can make a counter proposal as regards 
the person upon whom the S. D. 0. or Deputy Com¬ 
missioner should settle the fishery. There Is no rule 
which empowers the Provincial Government to name 
the person npon whom the 8. D. 0. or the Deputy 
Commissioner is obliged to settle the fishery. 

[Para 6] 


Where the order of the S D 0. settling the fishery? 
otherwise than by auction was influnced by the order 
of the Provincial Government, held that the order 
oould not be upheld [Para 7] 

(b) Assam Land and Revenue Regulation (I [1] 
of 1886) - Rules under, R. 190 — Appeal against 
Government order. 

The order of the Provincial Government settling & 
fishery otherwise than bj auotion is an order against 
which no right of appeal is given under the Regulation. 

[Para 8], 

R. K. Choudhuri and J. C. Medhi — 

for Appellant. 

K. R. Barman, Government Advocate — 

for the Crown. 

B. N. Deka—iot Respondent. 

Judgment. —This is an appeal purporting to 
be an appeal under R. 190 of the Rules framed 
under the Assam Land and Revenue Regulation. 

[ 2 ] The facts of the case are these: On 2 nd 
December 1948, the Subdivieional Officer, Bib- 
eagar, forwarded to the Deputy Commissioner* 
Sibsagar Jorhat, a petition of one Nagaram 
Gaonbura and others and a petition ot Mvi. 
Pahurafriin Ahmed, the appellant, for settlement- 
of Demow Fishery otherwise than by sale. The 
8. D. 0., Sibsagar, had recommended the peti- 
tion of the appellant *or the following reasons.. 
According to the 8 D- O , the appellant, Mvi.. 
Paharatdin Ahmed, had obtained fibbing rights 
for 3 years from 1st April I9i6 to 3Let March 
1949 on an annual payment of Rs. 2f00 on 
certain conditions which included the clearing' 
of water-hyacinths within the firBt year of the- 
lease and an undertaking to supply one maund 
of fish daily to Sibsagar Town during the months 
of July to September on a rate fixed by the Sub¬ 
divisions! Officer. The 8. D. 0., Sibsagar, re¬ 
ported that the appellant had carried out the 
conditions of the lease and bad spent a consi¬ 
derable amount of money iD clearing water- 
hyacinths and removing logs and had supplied 
fish in the Municipal Market according to the 
terms of the lease. He, therefore, recommended 
that the Government should settle the fishery 
upon the appellant for a term of 8 years from 
1st April 1949 to Sist March 1952 The Deputy 
Commissioner, Sibsagar, forwarded the petitions 
to the Government recommending that the 
fishery be settled upon the appellant. The 
Government of Assam, however, did not agree 
with the recommendations of the 8. D. 0., or 
the Deputy Commissioner and passed the follow¬ 
ing order, dated 10th February 1949: 

“This fishery was leased out at au annual value of 
Rs. 2600 for 8 years. This lease expires on 81st Marob 
next. The Deputy Commissioner, Sibsagar, now recom¬ 
mends to lease it out for a term of 3 years at an annual 
value of Rs. 3,600 (three thousand five hundred). The 
Government polioy with regard to settlement of fishe¬ 
ries is to Eettle fisheries with fisherment Co-operative 
Snoleties even at a 10% rebate. In this oase, the Bhatli 
Bongaon Co-operative Fishery Society is one of tb& 
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applicants for Bettleir>ent of the Dimow F-nhery. The 
8abdiviBiooal Co-operative In^peotor, the Primary and 
Distrust Congress Committee Presidents certify it-* b *no 
fides and recommend it» oiee This Dimow fishery is, 
therefore, settled under R. 190A >f the A.IR Manual 
for 8 years from 1st April 1949 to 31-*t March 1952 
with the Boati Bungaon Ci-operative Fishery Society 
at an anDaal value of R 9 9.500 Ithree thousand and 
five hundred) eubjeot to the following conditions: 

1. That the lessee will effect considerable improve¬ 
ment in the fishery by clearing water byaoiuth etc. 
within the first year of settlement. 

2 That the lessee will exeoute a bond binding him- 
Belt to supply one maund of fish psr day regularly in 
Sibsagar Town during th« mon'ha of July to Septem¬ 
ber, failing which, the lease of the fish* ry will be liable 
to cancellation with forfeiture of security deposit.*' 

The Bub-divisional Offiour, on reoeipt of the 
order passed by Government, pas&ed the follow¬ 
ing order on 24tb February 1949: 

‘ Settlement sanctioned with the Bhatl Bongaon 
Fishery Society for 8 years, with an annual value of 
Rs. 8,500 from 1 st Ap* «1 1949 to 3let March 1952, vide 
Government No. R.F.28/4N/41, dat»l I.no February 
1949, received with D C'd Memo No. 8 .J.R III/1/49/30, 
dated 19th F- bruary 1949.” 

It is against this 0 der of the S D. O. that an 
appeal under R. 190 of the rules framed under 
the Regulation has been preferred. 

C3J Mr. Barman for the Government con¬ 
tends that no appeal lies against the order, 
whiob is only nominally au order passed by the 
8 D O. but is, in fact, an order of the Provin¬ 
cial Government. Mr. Cbaudhuri for the ap¬ 
pellant, on the other hand, contends that the 
or.-er against whiob the appellant has preferred 
the appeal is an independent order passed by 
the S. D. 0. and, as such, is appealable under 
B. 190. 

[ 4 ] Whether one interprets the order of the 
S. D. 0., dated 24tb February 1949, as an in¬ 
dependent order or merely as an order which 
purports to oommunioate to the parties concerned 
the order of the Provincial Government the 
result of the appeal will, in my opinion, be the 
same. Mr. Ohaudhuri on behalf of the appel¬ 
lant has contended that the Provincial Govern¬ 
ment has no power under the Regulation to 
settle fisheries upon any body, that the power 
to settle fisheries under the Regulation is given 
to the Deputy Commit-sioner alone and that 
there is a procedure piveonbed for settling 
fisheries which lays down that ordinarily, 
fisheries shall be settled by an auotinn sale unless 
by previous tanotion, the Provincial Govern¬ 
ment deoides that it may be settled otherwise 
than by an auction sale. 

[fi] Mr. Barman for the Government oontends 
that the proper interpretation of R. ieoA is that 
the Provincial Government has the right to 
settle fisbenee upon anybody it libes and in any 
manner it likes. It may be that the Provincial 


Government has the right to settle fisheries 
upon anybody it likes and in any manner it 
likes but not under the Regulation. Under the 
Regulation the Provincial Government is merely 
empowered to sanction previously a sale other, 
wise than by auction; that is to say, the Deputy 
Commissioner, in virtue of the previous sanotioc 
acoorded by Government for sale of a fishery 
otherwise than by auction sale, is empowered to 
settle the fishery, but not the Provincial Govern- 
ment. 

(61 In this case the S. D. 0. and the Deputy 
Commissioner had recommended that the fishery 
in question should not be sold by public auction 
but should be settled without a public auction. 
It is true that both the S D. 0. and the Deputy 
Commissioner had recommended that the appel¬ 
lant should be given the fishing rights wtbout an 
auction They were apparently under an obliga¬ 
tion to inform the Government that the fishery 
should be settled upon the appellant otherwise 
than by an uuction sale. When a fisher> is sold 
by publio auction under the Regulation, the 
sale is subject to confi-mation by the Develop, 
ment Commissioner. Naturally, therefore, when 
a 8 D. 0. or Deputy Commissioner decides to 
settle a fishery otherwise than by an auotion 
sale, he would communicate to Government the 
name of the person on whom the fishery is i 
proposed to be settled. But that does not mean) 
that the Provincial Government oan make a 
counter proposal as regards the person upon 
wbomtheS. D 0 or Deputy Commissioner should 
settle the fishery. If the Government decides to 
accord sanction for settlement of a fishery other¬ 
wise than by an auction pale, so far as I can 
see from the rules framed under the Regulation, 
there is no rule which empowers the Provincial 
Government to name the person upon whom, 
the S D. 0 or the Deputy Commissioner is* 
obliged to settle the fishery. 

( 7 ] Mr. Gbaudhuri's contention is that the 
order of the S. D. O. i3 an order in respect of 
whiob the S. D. 0. had assumed full responsibi¬ 
lity and is, therefore, an appealable order. I am 
inolined to accept the contention. The difficulty, 
however, iu eiviDg effect to the order of the 
8. D. 0. is this. It is clear from the correspon¬ 
dence in the case that it was never the 8. D. O.’s 
intention to settle the fishery upon the respon¬ 
dent; be clearly intended to settle the fishery 
without an auction sale upon the appellant, and 
yet in bis order he states that the fishery is 
settled upon the respondent, whiob I cannot 
regard, under the circumstances, as an order 
uninfluenced by the order of the Provincial 
Government. I am not prepared, therefore, to 
uphold the order of the S. D. 0., whioh I hereby 
set aside. 



A. I. B. 
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[6] But even after setting aside the order of 
the S. D. 0., the difficulty created by the order 
of the Provincial Government, dated 10 th Febru¬ 
ary 1949 still remains. Toe order of Govern- 
jment is an order against which no right of 
I appeal is given under the Regulation. This 
:difficulty was pointed out to Mr. Cnaudhuri, 
'namely that even after the order of the S. D. 0., 
dated 24th February 1949, is set aside, thw order 
of the Provincial Government will stand, and 
to that extent the appeal would be infruotuoue. 

[SJ The result then is that while the order of 
the S. D. 0., dated 24th February 1949, is set 
aside, the order of tht- Provincial Government 
dated 10th February 1949 survives. 

Cio] The appeal is disposed of by the above 
order. 

V.B B. Order accordingly. 


A. I. R. (37) 1930 Assam 214 [ C. N. 78.] 

Thadani C J. and Ram Labhaya J. 

Ka Or Shabong — Petitioner v. Ka Lasubon 
Shabong and others — Opposite Party. 

Civil Revn. No. 13 (H) of 1949, D/- 30-11-1949. 
against order of Deputy Commissioner, Khasi and 
Jaintia Hills, D/- 16-12-1948. 

(a) Civil P. C. (1908), S. 115— Decision going to 
root o( jurisdiction. 

If the trial of a suit depends on the question whether 
a particular enactment is in force in a particular 
territory the decision of the question goes to the root of 
the jurisdiction of the trial Court and the High Court 
will interfere with the erroneous decision of the trial 
Court. [Para 5] 

Anno. Civil P. C„ S. 115, N. 12. 

(b) Specific Relief Act (1877), Ss. 1, 42-Suit for 
mere declaration — Court-fees Act (1870), S. 7 (iv) 

(c), Sch. II Art. 17 (iii). 

Specific Relief Aot does not apply to Ehaei and 
Jaintia Hills and a suit for a mere declaration of title 
without the consequential relief of possession and 
without payment of ad valorem court-fee is maintain¬ 
able. [Paras 6, 7] 

Anno Specific Relief Act, S. 1, N. 1; S. 42, N. 7; 
Court-fees Act, S. 7 (iv) (o), N. 1. 

B. K Ooswami—lor Petitioner. 

C. Lyngdoh — for Opposite Party. 

Thadani C. J. — This is an application under 
S. 36 of the rules framed for the Administration 
of Justice and Police in the Khasi and Jaintia 
Hills against an order, dated 16th December 
1948 passed by the Deputy Commissioner. Knasi 
and Jaintia Hills. 

[ 2 ] One Ka Or Shabong instituted a suit 
against jertain defendants for a declaration of 
her right, title and interest to certain properties 
situated at Laitlyngkot in the Khasi and Jaintia 
Hills. At the trial of the suit, the E. A. 0. tried 
two issues as preliminary issues—one relating to 
jurisdiction and the other to the payment of 
requisite court-fee—both in favour of the plain¬ 
tiff, by his order, dated 20th August 1947. Against 


this order, the defendants preferred an appeal to 
the Deputy Commissioner who, by his order, 
dated 16:h December 1948, while agreeing with 
the E. A. C’s finding on the issue as to jurisdic¬ 
tion, took the view that the plaintiff’s suit for a 
declaration only was not competent, and called 
upon the plaintiff to seek consequential relief and 
to pay additional court.fee on the relief as to 
possession, and direoted the E. A. C. to try the 
suit on payment of ad valorem oourt.fee. 

[3] The learned advocate for the applicant has 
contended that the learned Deputy Commis¬ 
sioner. in ordering the plaintiff to add conse* 
quential relief a3 to possession and to pay 
additional court fee on the consequential relief, 
has misconstrued the scope of the rules framed 
for the Administration of Justice and Police in 
the Khasi and Jaintia Hills — a construction 
which has resulted in depriving the trial Court 
of its jurisdiction to try the suit, as framed, 
namely, a suit for declaration of title only. It 
appears that the learned E. A. C., in disposing 
of the question as regards relief a9 to possession, 
took the view that the Specific Relief Act was 
not applicable either to the parties or to the 
territories in which the cause of action arose 
and deolined to order the plaintiff to seek addi¬ 
tional relief and to pay court-fee thereon. 

[4] Mr. Lyngdoh for the opponent has con¬ 
tended that in view of the judgment of this 
Court in civil Revision no. S3 (H) of 1949, the 
application must be rejeoted. 

[5] We have carefully read our judgment, 
dated 17th August 1949, and we think that the 
question involved in the present application was 
not then under consideration. What we are con¬ 
cerned with in this case is the question whether 
or not the Speoifio Relief Aot is applicable to 
this particular territory. The learned Deputy 
Commissioner has apparently founded his order 
on the supposition that the Specific Relief Aot 
is in force in the territory in question. It is true 
that a revisional Court will not interfere simply 
beoause there has been an error of law. But it 
is plain that the question whether a particular 
enactment is applicable to a particular territory 
is a question of fact, and not one of law, and it 
is equally plain to us that if the trial of the 
suit depends on the question whether a particular 
enactment is in force in a particular territory, 
the decision of the question goes to the root of 
the jurisdiction of the trial Court. 

[6] The learned Deputy Commissioner has 
taken the view, by implication at any rate, that 
the Specific Relief Aot applies to the territory in 
question. But a bare reference to S. 1, Specific 
Relief Aot shows that the Aot does not extend to 
Scheduled Districts as defined in Aot XIV [l*J 
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of 1874, and it is not disputed that the territory 
in question forms part of a Soheduled District. 
No regulation or order has been brought to this 
territory. 

[7] We, therefore, set aside the order of the 
learned Deputy Commissioner, dated 16 th Decem¬ 
ber 1948, and restore that of the trial Court, 
whioh will dispose of the suit according to law 
without calling upon the plaintiff to seek further 
relief and to pay ad valorem oourt-fee, as 
ordered by the Deputy Commissioner. 

Cs] Bam Labhaya J—I agree in the conclu¬ 
sions. The Deputy Commissioner has apparently 
exceeded his jurisdiction in including the relief 
for possession in the suit by his own order and 
ordering the plaintiff to pay ad valorem oourt- 
fee thereon. His order is, therefore, liable to 
reversal. The relief prayed for is properly 
valued and the court-fee is not dehcient. Issue 2 
must, therefore, be decided in plaintiff’s favour. 
a9 has been done by the trial Court. In the 
result, the order of the trial Court on the issue 
in question must be restored and that of the 
Deputy Commissioner reversed. 

D.H. Revision allowed. 


A. I. R. (37) 1950 Assam 215 [C . N. 79.] 

Thadani C. J. 

Muzafar Sheik — Appellants. -Jahuruddin 
Sheikh — Respondent. 

R. A. No. 67 of 1949, D/- 16-12-1949, against order 
of Deputy Commissioner, Nowgong. D/- 25-3-1949. 


Assam Land and Revenue Regulation (I [1] of 
1886), S. 53A (2) (as amended in 1946) —Retrospec¬ 
tive effect. 


The period of three years in 8. 53A (2) (as amended 
by Act XI [11] of 1946) applies even to orders passed 
before the Assam Land and Revenue (Amendment) Act 
(XI [11] of 1946) came into force. [Para 4] 

P. E. Lahiri —for Appellant. 

J. Chaudhuri —for Respondent. 


Judgment—This is an appeal against an 
order of the learned Deputy Commissioner of 
Nowgong, dated 25th March 1949, by which he 
eet aside an order of the S. D. C., dated 6th 
January 1949, by which he had removed the 
name of Jahuruddin Sheik from the Mutation 
Register. On appeal by Jahuruddin to the 
Deputy Commissioner, the learned Deputy Com¬ 
missioner set aside the order of the S. D. C. 
Muzafar Sheik has now appealed to this Court 

seeking to have bis name restored in the Muta¬ 
tion Register. 


12] It is oonoeded by Mr. Lahiri for Mu: 

i?*!- « PP ? ,lank ‘ khftk the order the : 
Mutation Begiater in favour of the respoi 


Jahuruddin was made on 10th August 1933; i. o., 
before the As^am Land and Revenue (Amend¬ 
ment) Act 1946 (Act XI [111 of 1946) came into 
force, there was no time limit for filing an 
application under 8. 53A, sub-s. (2). But by 
S 2 , Assam Land and Revenue (Amendment) 
Act of l'»-i6 (Act XI [11] of 1946) in sub-s. (2) 
of S. 63 a of the principal Regulation, namely, 
the Assam Land and Revenue Regulation, be¬ 
tween the words ‘may’ and ‘apply,’ the words 
‘within a period of three years of the date of 
such order’ have been inserted. Sub-section ( 2 ) 
of s 53 a of the Regulation will, therefore, read 
thus : 

“Where nny person is aggrieved by an order direct¬ 
ing registration under this section which has been 
made after verification of the information received by 
local inqu-ry only, he may within a period of three 
years of the date of such O'der apply to tho Deputy 
Commissioner to have such order eet aside.“ 

[3] It is common ground that the appellant 
in this case applied to the Deputy Commissioner 
to have his name entered in the Mutatiou 
Register on 1st July 1947 and the Assam Land 
and Revenue (Amendment) Aot, 194G, camo into 
force on 2 nd January 1947. Mr. Lahiri for the 
appellaut contends that the amendment Act 
has no application to an order such as the 
one passed in this case, for if 3 years period 
applies to the order in this case made on 10th 
August 1943 the application would have baen 
barred in August 19-iG. He contends that it was 
not the intootiou of tho Legislature to apply 
the Assam Land and Revenue (Amendment) 
Act of 19»G ro orders whhb had been passed 
before the Act came into force namely on 2nd 
January 1947. 

[4] I am unable to accept this contention. If 
that was the intention of the Legislature, it 
could have been stated in express terms. Indeed, 
it may well be the intention of the Legislature 
to leave untouched orders made under a. 63A 
more than 3 years before tho Amendment Act of 
1946 came into force. The language of sub-s ( 2 )* 
of 9. 63 a as amended, in my opinion, applies to 
all orders which direct registration under S. 53A, 
Assam Land and Revenue Regulation. In 
this oaso, the order having been passed more 
than 3 years before 2nd January 1947, the 
Deputy Commissioner was right in rojocting the 
application of the appellant. 

[5] The appeal fails and is, therefore, dbim's. 
sed with no order as to costs. 

Appeal dismissed. 
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Thirai Doloi v. Singheswab (Bam Labhaya J.) 


A. I. R. (37) 1930 Assam 216 [0. N. 80.J 

Ram Labhaya J. 

Thirai Doloi — Appellant v. Singheswar 
Chuitia and another — Respondents. 

Second Appeal No. 13 of 1949, D/- 16-12-1949. 

(a) Evidence Act (1872), S. 114 _ Payment to- 
wards principal—Inference as to interest. 

The fact that a certain 6Utn is paid towards tbe 
principal on a certain date doe3 not justify the con¬ 
clusion that-interest up to that has been paid. In fact, 
it is not a matter of presumption or inference at all. 

[Para 6] 

Anno. Evidence Act, S. 114, N. 39. 

(b) Civil P. C. (1908). S. 100 — Erroneous infer¬ 

ence drawn from a proved fact justifies interference 
in second appeal. [Para 6] 

Am*). Civil P. C., 100101, N. 28, 32. 

B. C Barua—for Appellant', U. K. Gostuami—for 
Respondents. 

Judgment—This appeal arise3 out of a suit 
for recovery of a sum of rs. 320 on the basis 
of a registered deed of mortgage executed on 
1 9 1930. The deed provided that the mortgagor 
would pay interest at the rate of Rs. 3 per cent, 
per mensem. The debt wa9 to be repaid within 
one year. A sum of Rs. 80 only was paid on 
4-8-1943 towards the principal. An endorsement 
stating this fact was made on the back of the 
morrgage-deed. The suit was for recovery of 
Rs. 320, representing the balance of the princi¬ 
pal, viz , rs. 120 and rs. 200 as interest. 

[2] The defendant pleaded repayment of the 
debt. He also raised the plea of limitation. 

[3] The learned Munsiff of Jorhat found that 
the payment of us 80 towards the principal on 
4-8-1943 was proved. The endoresement on the 
back of the bond was signed by the debtor. This 
saved the limitation for the suit. He found 
that the plea of repayment had not been sub¬ 
stantiated. He, however, granted plaintiff a 
decree for a sum of rs 140-5-0 only on the 
ground that the payment of Rs. 80 on 4-8-1943 
raised a presumption in favour of the debtor 
that interest up to that time had ail been paid. 

[4] The plaintiff appealed and that learned 
Subordinate Judge agreed with the trial Court. 
Plaintiff has come to this Court on second 
appeal. 

[5] The only question that arises for oonsi- 
deration is whether plaintiff is entitled to 
interest from the date of the mortgage debt up to 
the date on which the sum of kb. 80 was pai-i on 
the entire amount of the debt and interest from 
that date onwards on the balance that remained 


A. I. B. 

due. The pres.iinpuion that the Courts below 
have raised from the fact of payment of princi¬ 
pal on a certain date oas got no basis or justifi¬ 
cation. The fact that a c riaiu sum is paid 
towards the principal on a certain date does 
Dot jus'ify the conclusion that interest up to 
that date has been paid. In fact, it is not a 
matt r of presumptioi or inference at all. If 
repayment of tue loan was not proved and if 
there was no evidenoe that interest up to that 
date had in fact been paid, no presumption 
should have been d-awn in favour of the defen¬ 
dant. The erroneous inference drawn from a 
proved fact justifies interference in second 
appeal, as besides excepting (?) the inference 
there is no evidence on which the finding arriv¬ 
ed at by the Courts below could rest. 

[6J The loan was advanced on 1-9-1930. This 
suit was instituted on 31-6-1946. Plaintiff is 
claiming only Rs. 200 as interest, that is a sum 
equal to the principal This claim is not exces- 
sive and is permitted by law. He is, therefore, 
entitled to the full amount olaimed The appeal 
is allowed. The plaintiff is granted a prelimi¬ 
nary decree for Rs. 320 which includes principal 
and interest. He shall also be entitled to his 
cost of the suit on this amount. The decree 
shall further direot that the amount due shall 
be paid within six months from the date of the 
decree and on payment being made, plaintiff 
shall deliver up to the defendant or to such 
person as the defendant appoints all documents 
in his possession or power relating to the mort¬ 
gage property and shall, if so required, re¬ 
transfer the property to 'he defendant at his 
cost, free from the mortgage and from all 
incumbrances created by the plaintiff or any 
person claiming under him and on his failure 
to pay rhe amount on or b> fore the date fixed, 
plaintiff shall be entitled to apply for a final 
deoree directing that the mortgage pmperty or 
a sufficient part thereof be sold and the pro¬ 
ceeds of the sale <after deduction therefrom of 
tb& expenses of the sale be paid into Court and 
applied in payment of what has been found 
due to 'he plaintiff unHer the preli uinary deoree 
together with suo’u amount as may have been 
adjudged due in respect of subsequent costs and 
charge-, etc . and the balance, if any. be paid to 
the defendant or oiher person entitled to receive 
the same, 

g.m.j. Order accordingly. 
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1879), Ss. 13 and 13 A —Distinction 3866 

-S. 13 A — See(l) ibid 8. 13 3866 

(2) Specific Relief Act 
(1877), S. 42, Proviso: 386cZ 

- S. 13-A — Court of Wards if Stake holder 

under section 336c 

-S. 13-A —Claim for possession against 

ward of Court—Specific Relief Act (1877), S. 
42 Proviso 386a 

- S. 13-A —Ward losing property to person 

with better title—Right“of Court of Wards to 
manage property 386/ 

Bengal Criminal Law Amendment Act (VI 
[6] of 1930)—See under Public Safety. 

Bengal Fooi Adulteration Aot (VI [6] of 
1919), Ss. 6 (1) (v>, 5 (1) (b)— S. 6 (l) (v) if 
governed by S. 5 ( 1 ) (b). 303 

Bengal Foodgrains Control Order (1945), 
Ss. 2 (b), 3 (1 )—Dealer — Burden of proof— 
Evidence Act (1872), Ss. 101 to 10 i 427 a 

- S. 2 (b )—Accused found in possession of 

paddy—Presumption — Evidence Act (1872), 
S.114 4276 

- Cl. 2 (c) — ‘By-product’ if means only 

product 5736 

- Cls 2 (e), 3 (1) and 10 (l) — Powdered 

rice if food grain — Possession of, without per¬ 
mit or lioence 573a 

Bengal Land Revenue Sales Act (XI 111) 
of 1869), Ss. 6, 33 —Misdescription of land is 
not per se ground for setting aside sale — Mis¬ 
description when ground for setting aside sale, 
under S. 88, stated 1966 

- Ss. 13, 14 — Section 14 does not provide 

for closing of separate accounts—Contemplated 
sale not taking place — Order of Collector clos¬ 
ing separate aocount ceases to be effective 186 
Bengal Land Revenue Settlement Regula¬ 
tion (VII [7] of 1822), Ss. 10, 3 — Accreted 
land — Proprietors refa«ing settlement—Govern¬ 
ment farming out land for certain period — 
Malikanapaid to proprietors—Fresh Settlement, 
if oan bo offered after expiration of lease, to the 
proprietors—Payment of Malikana, effect: 4676 

- S. 10 (4)— See (1) Civil P. C. (1908), 

Ss. 100,101 467d 

(2) Evidence Act (1872), 

S. 114 467c 



6 


Subject Index, A. I. R. 1950 Calcutta 


Bengal Land Revenue Settlement Regu¬ 
lation (contd.) 

- S. 10 (5) — Majority inoludes unanimity 

—Only one person appearing and accepting jama 
— Decision is binding on others not appearing 
though served with notice 467/ 

-S. 10 (5 )—Arrears of revenue—Personal 

liability for—Liability whether extends only to 
the interest of defaulter in estate — Bengal 
Public Demands Recovery Act (III [3] of 
1913) S. 3 (6) and 8cb. 1 467 g 

Bengal Looal Self-Government Aot, 
(III [3] of 1885), S. 35A — Rules under — 
Provident Fund Rules, R. 5A — Scope of — 
Payment of additional provident fund whether 
discretionary 3666 

Bengal Money-lenders Act (X [10] of 1940) 
—See under Debt laws 

Bengal Municipal Act (XLV [45] of 1936) 
—See under Municipalities 
Bengal Non-Agricultural Tenanoy (Tem¬ 
porary Provisions) hot (IX [9] of 1940) 
—See under Tenancy Laws 
Bengal Patni Taluqs Regulation (VIII [8] 
of 1819), S. 13 (4) — Position of depositor 
under S. 13 (4) stated—Putni sale — Darput- 
nidar depositor entering into possession of putni 
and obtaining deoree for rent against other 
darputnidar — Subsequent relinquishment of 
possession in favour of putnidar by giving notice 
authorising him to realise all arrearB accruing 
due during his period of possession — Putnidar 
becomes assignee by operation of law or by 
writing and is entitled to execute deoree for rent 
—Civil P. C. (1908), 0. 21, R. 16 la 

Bengal Primary Education Act (VII [7] of 
1930), S. 29 (1) — Niskar lands lying within 
zemindari — Zamindari assessed to payment of 
road and public works cess — Niskardar not 
liable fo pay road cess — Still education ce3s is 
recoverable 189a 

-5. 32 _Road cess not leviable beoause of 

non-service of notice under S. 54, Cess Act — 
Still education oess is recoverable—Bengal Cess 
Aot (IX [9] of 1880), S. 54 1896 

Bengal Public Demands Recovery Act 
(III [3] of 1913), S. 3 (6)—See Bengal Land 
Revenue Settlement Regulation (VII [7] of 
1822), 8. 10 (5) 467p 

-Ss. 34 to 37 — Applicability — Suit for 

declaration that certificate is nullity — Limita¬ 
tion Act (1908), Art. 120 467a 

- Sch . I—See Bengal Land Revenue Settle¬ 
ment Regulation (VII [7] of 1822), S. 10 (6) 

467p 

Bengal Servioe Rales, Part I, B. 46 —Time 
scale — Increments above efficiency bar when 
can be claimed—Fundamental Rules, R. 26 

366a 


Bengal Tenanoy Act (VIII [8] of 1885) 
—See under Tenancy Laws 
Bengal Yillage Choukidari Act (VI [6] of 
1870), S. 54; Sch . D, Form D —Requisition in 
Form D in Soh. D does not require specification 
of area of land 196a 

- Ss. 55, 6 —Sale of choukidari ohakran land 

by Collectors for non-payment of arrears of 
assessment — Notification nnder S. 5, Bengal 
Land Revenue Sales Act (XI [113 of 1859) is 
not necessary 196 

Bengal Yillage Self-Government Aot tV [6] 
of 1919), S. 101, Rules under Rr. 30.32 — 
See Bengal Village Self-Government (Amend¬ 
ment) Aot (X [10J of 1947), S. 9 (b) 430 

Bengal Yillage Self-Government (Amend¬ 
ment) Act (X [10] of 1947) — S. 9 (b) — 
Meeting of elected members to eleot new Pre¬ 
sident-Person to preside at suoh meeting — 
Bengal Village Self Government Act (V [51 of 
1919), S. 101, Rules under Rr, 30-32 430 

Calcutta High Court Civil Rules and Orders, 

R. 264 — Certificate under S. 41, Civil P. C., 
without covering letter — Civil P. C. (1908), 

S. 41 2876 

Calcutta High Court Rules (Original Side), 
Chaps. 8 and 9 —"Enter appearance” — Party 
not entering appsarance — Consequences of — 
Right to appear at hearing 217a 

- Chap. 10, R. 36 -Order of dismissal signed 

Jurisdiction to vary order 217c 

Calcutta House Rent Control order (1943 as 
amended in 1945) — See under Houses and 


Rents 

Caloutta Improvement Aot (V [5] of 1911), 
S. 71 (h) and Sch. Art 9 — Compulsory 
acquisition — Market price — Valuation — 
Development method — Applicability — Land 
Acquisition Act (1894), S. 23 856c 

Caloutta Improvement (Appeals) Aot 
(V [5] of 1911), S. 3—Special Tribunal—Sea 
Limitation Act (1908), Ss. 12, 29 366a, 856c 

Caloutta Municipal Aot ( III [3] of 1923) 

—See under Municipalities 

Calcutta Rent Ordinance (V [5] of 1946) 

_ See under Houses and Rents 

Calcutta Thika Teoanoy Act (II [2] of 
1949) — See under Tenancy Laws 
Calcutta Thika Tenanoy Ordinance (West 
Bengal Ordinance (XI [11] of 1948) — See 
under Tenancy Laws 

Civil Procedure Code (V [ 5 ] of 1908), S. 7— 
Jurisdiction of Small Cause Court to try suit if 
controlled by jurisdiction to execute decree 4156 

_S 11 _ See (l) Evidence Act (1872), 

8. 115 35! 

(2) Limitation Aot (1908), 
S. 8 518c 
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Civil P. C. (contd.) 

- S. 11—Res judicata in exeoution procee¬ 
dings — Deoree for arrear patni rent — Exe¬ 
rtion — Property other than defaulting tenure 
attached — Subsequently S. 168-A, Bengal 
Tenancy Aot introduced — Objection to attach¬ 
ment—Court holding that attachment must be 
withdrawn—It also holding that patni was still 
in existence—Application to appoint receiver — 
Application held was not barred by res judicata 
— Bengal Tenancy Act (VIII [8] of 1885), 
S. 168-A 84 

-S. 11 —Mortgage suit — Decision of ques 

tion of nature of mortgagee’s possession neces- 
eary for passing decree — Decision operates ft.3 
res judicata in subsequent proceeding under 
Bengal Money-lenders Act—Debt laws—Bengal 
Money-lenders Act (X [10] of 1940), S. 30. 

135a 

-S. 11 — Res judicata in execution procee¬ 
dings — Civil P. C. (1908), S. 47 — Evidence 
Act (1872), S. 115. 287s 

S. 11 —Pre emption proceedings under Bengal 
Tenancy Aot (1885) (as amended in 1938), 
8. 26P — Question of status — Decision on — 
If res judicata — Tenancy Laws — Bengal 
Tenancy Act (VIII [8] of 1885) (as amended in 
19o8), S. 26P 300 

- S. 11 —Execution proceeding — Order for 

execution after period of limitation — Decision 
operates as res judicata in subsequent procee 
ding. 493a 

- S. 11, O. 21, R. 22 — Execution appli¬ 
cation—Issue of notice—Failure to serve notice 
—Subsequent execution application—Question 
of limitation—Res judicata 5136 

--Ss. 13, 38, 39,41 and 44 A —Decree passed 

by Jamalpur Court on 15th May 1947—Court 
of Small Causes Calcutta not to entertain appli¬ 
cation for execution of ?uch deoree after 1 5th 
August 1947 — India (Adaptation of Existing 
Indian Laws) Order, 1917 12 

- St. 20, 80 — Suit for damages for short 

delivery against Government — Cause of action 
wholly outside jurisdiction of Court — Jurisdic¬ 
tion over suit on ground of defendant’s residence 
or carrying on business, etc. — Notification of 
E. I. R. Administration published on 27.5 1948 
— Construction 207a 

—— S. 20 — Cause of action must be complete 
before suit can be filed 2076 

- S. 20 — Cause of action how determined 

„ , v 626 & 

- S. 20 (o) — Registration of deed, if part 

of cause of action . 510c 

-S'. 20 (c) — Suit for declaration of docu¬ 
ment of surrender as fraudulent 5104 

——S. 21 — Duty of Court to deoide question 
of jurisdiction in abeenoe of formal issue 510a 


Civil P. C. (contd.) 

-S. 41 — See Calcutta High Court Civil 

Rules and Orders, R. 264 2876 

- S. 41 —Certificate sent when it should not 

have been sent—Effect 287c 

- S. 41 — Copy of decree not returned — 

— Transferee Court, if retains jurisdiction 

2874 

- S. 45 — Execution in foreign Court 255 

-8 47—See ibid, S. 11 287s 

-8. 47 —Objection to attachment by judg¬ 
ment-debtor—Case comes under S. 47 and not 
under Civil P C. (1908), 0. 21, R. 58 174a 

- S$. 47, 104 and O. 21, R, 92 — Compro¬ 
mise of proceedings under 0. 21, R. 90—Sub¬ 
sequent application by decree holder purchaser 
to confirm sale in terms of compromise—Order 
on, if open to second appeal 582a 

-8. 60 —Appellant to Privy Council depo. 

siting amount with Court as security for costs 
of respondent — Security amount can be atta¬ 
ched in execution of decree against depositor 

174c 

-S. 80— See ibid, Ss. 20, 80 207a 

-S. 80 —Evidence Act (1872), Ss. 106,114 

— Notice addressed to Secretary, Railway 

Board instead of General-Manager—Validity— 
Presumption as io receipt by Gontral-Manager 
—Onus of proof 426 

-S. 82 — Non-compliance with section — 

Effect 247 

-S. 100 — Mixed question of law and fact— 

Nature ot coasession 328 

-8. 100 —Son incurring debt—Father alive 

—Son, if had power to bind entire joint family 
—Queition is one of fact—Hindu law —Debts 

3686 

- Ss. 100, 101 — Finding of fact — Service 

of notice — Whether notice was served on per¬ 
sons required to be served is question of fact— 
Reasons for finding given by lower Court — 
No interference in second appeal — Bengal 
Land Revenue Settlement Regulauoa (VII [7] 
1822), S- 10 (4) 4676 

- Ss. 100, 101 — New point — Question of 

fact 467c 

-Ss. 100, 101 —Question of fact—Making 

of proclamation — Whether proclamation was 
made, is que3tioa of fact — Bengal Land Re¬ 
venue Settlement Regulation (VIL [7] 1822), 

8. 10 (4) 4674 

-8. 104—See ibid, 8. 47 682a 

-8. 110 —Appeal allowed in part—Deoree, 

if one of affirmance 341 

-S. 115 — See (1) Houses and Renta—Wait 

Bengal Premises Rent 
Control (Temporary Pro¬ 
visions) Aot (XXXVIII 
[38] of 1948), S. 18: 440a 
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Civil P. C. (contd.) 

(2) Hods 63 and Rents—West 
Bengal Premises Rent 
Control (TemfOrarv Pro 
visions) Act (XXXVIII 
[38] of 1948), S. 32 (6) 
and (7) 263 

(8) Municipalities — Bengal 
Municipal Aot(XLV[45] 
of 1932), as amended by 
(XI [11] of 1936), 
Ss. 39 13, 43 536 

- S. 115 \ 0. 6, R. 17 —Diecretionary order 

—Interference 3796 

—— S 115 — Wrong decision as to mainten- 
ability of suit — Revision, if lies - (Obiter) 

— S. 115— Question of limitation—Wrong deci¬ 
sion under misconception of law—High Court 
would set aside order in revision 4116 

— S. 125 —Material irregularity in the exeroise 
of jurisdiction 5206 

—S. 115 (c )—Material irregularity—Plaintiff 
claiming mesoe profits—Claim not limited to 
actual profits received by defendant—Direction 
of Court to Commissioner to ask defendant to 
lead evidence in first instance—Case comes 
under section 876 

—S. 115 (c) —Error of law—Jurisdiction of 
Court not involved—High Court cannot inter, 
fere under section 87c 

— S. 115 (c)—Question whether certain parti¬ 
culars should be ordered—Decision as to can¬ 
not be revised-Civil P. 0. (1908), 0. 6. R. 5 

149 

— S. 141 — See Presidency Small Cause Courts 


Act (1882), 8. 48 2446 

—S. 145—See ibid 0. 41, R. 6 325 

— S. 146,0. 43, R. 2—Order under S. 146- 
appeal lies ‘dlGa 

—S. 146 —Rights of transferee 3766 


—S. 146. 0. 22, Rr. 3, 10— Transferee from 
legal representative of a deceased party cannot 
oome either under 0. 22, R. 10 or 0. 22, R. 3 

37dc 

—S. 148 —Extension of time for payment of 
costs in conditional orders 564 

— S. 151 —Change in presiding officer of Court 
—Whether succeeding officer will interfere under 
8. 151 with orders passed by his predecessor 
depends upon facts of each case—In suitable 
case suoh officer is entitled to interfere—Fact 
of change not to come in his way 209a 

— S. 151 —Applira'ion under 8.174 (3), Bengal 
Tenancy Act ( VIII [8] of 1885) —Application 
adjourned to 28th April 1947 for orders await- 
ing receipt of record—Record received and put 
up on 14th March 1947 before Court in absence 


Civil P. C. (contd.) 

of parties—Court directing applicant to take 
step for service on opposite party by 19th March 
1947—Case dismissed for default on 19th March 
1947—Application under 8. 151 for setting 
aside dismissal—Court, held, was justified in 


allowing application 2096 

— S. 151— Principle of section 217 d 

— S. 151 —“Ends of justice” 2l7e 

— S. 151— Inherent power of Court to correct 
its own proceedings 287/ 


—0. 1— See Limitation Act (19C8), S. 22 

286a 


— 0. 1, R. 3 and 0. 2, R . 3 —Different opuses 
of action against different parties—Joinder of, 
in one suit—When allowed —A suing B on 
breach of contract and C, D and E for dama¬ 
ges for tort of oonspiraoy with B to bring about 
the breach in one suit—Suit not bad for multi¬ 
fariousness 479 

-0. 2, R. 3—See ibid, 0. 1, R. 3 479 

— 0.2, R • 3 —Multifariousness —Suit for ac¬ 
counts—No common cause of action against 
several defendants—Suit is bad—Plaintiff allo¬ 
wed to amend plaint on payment of costs of 
defendant at stage of second appeal 128 
— 0. 2, R- 4 (c )—Suit for specific performance 
and damages 838e 

— 0. 3, R. 4— Appointment of pleader in land 
acquisition proceedings—Subsequent reference 
arising therefrom—Service of pleader whether 
come to end on disposal of the reference (Quaere) 


576a 


— 0. 3, R. 4 —Appointment of another lawyer 
without discharging previous lawyer—Duty of 
Court 5 7 66 

—0. 6, R 5—See ibid, S. 115 (c) 149 

—0 6, R 27—Suit for contravention of muni¬ 
cipal rule regarding side space—Amendment 
peeking to add infringement of different rule re¬ 
garding back space, adds new cause of action 
and cannot be allowed JO? 

-0. 6, R. 17 — Grounds for refusal 379a 

- O. 6. R. 17 —Amendment by adding new 

ground of relief 472 

-0. 6, R. 17— Suit for possession against 

certain person — Amendment seeking some 
other person to be brought on record as being 


in possession 566a 

-0. 6, R. 17 — Suit under 0. 21, R. 103, 

Civil P. C. — Prayer for redemption—Amend¬ 
ment — Civil P. C. (1908), 0. 21, R. 103 — 
Limitation Act (1908), Art. 11A 5666 

-0. 9, Rr. 8 and 9 — Applicability to 

Original Side of High Court 217/ 

- 0. 16, R. 1 — Application for issue of 

summons — Stage for 326 

_ O. 21, R. 6 — Transferee Court when has 

jurisdiction to exeoute deoree 287a 
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Civil P. C. (contd.) 

-0. 21, R. 16 — See Beogal Patni Taluqs 

Regulation (VIII [8] of 1819). S. 13 (4) la 

- 0. 21, R. 22 — See ibid. S. 11 5186 

- 0. 21, R. 22 — Proof of service cf notice 

— Entries in suit register 513a 

-0. 21, R. 58 — See (l) ibid, S. 47 174a 

' (2) ibid, 0. 38, R. 8 

842 

- 0 21, R. 73 — Purchase by pleader of 

decree-holder is hit—Purchase is not nullity but 
only voidable. 636 

-0. 21, R. 89 — Person holding interest — 

Oo-eharer - 374 

-0. 21, R. 90 — See Tenancy Laws — 

Bengal Tenancy Act (VIII [8] of 1885), 
S. 174 (3) 520a 

- O. 21 Rr. 90, 92 — See Tenancy Laws 

— Bengal Tenancy Act (VIII [b] of 1885), 

8. 174 (3) 520 d 

- 0. 21, R. 90 — Fraud in publishing and 

conducting sale — Tenancy Laws — Birgal 
Tenanoy Act (VIII [8] of 1885), S. 174 620c 

- 0. 21, R . 92 — See ibid, S. 47 582a 

- 0. 21, R. 95 — Demolition of kutcha huts 

— Power of officer deliverirg possession 822 

- 0. 21. Rr. 97, 100 — See Debt Laws — 

B-ngal Agricultural Debtors Act 1935 (VII [7] 
of 1986), S. 87A (8) 519 

-0. 21, R, 100— See Limitation Act (1908). 

Art. 11A 555 

-0. 21, R. 103 — See ibid, 0. 6, R. 17 

5666 

- 0. 22, Rr. 3, 10 — See ibid, S. 146 376c 

- 0. 26, R. 1 —Application for examination 

of ailing witness on commission — Medical 
certificate in support of application is inadmis¬ 
sible — Evidence Act (1872), 8. 60 173 

-0. 30, R. 9 — See Limitation Act (1908), 

S. 22 236a 

- 0. 32, R. 15 — Mortgage by L in favour 

of K — Ex parte decree in suit on mortgage— 
Property purchased by A in auction sale — 
During pendenoy of mortgage suit L’s eon R 
making application for appointment of guar- 
dian ad litem but Court proceeding with trial 
without such appointment on account of R's 
absence on date of hearing of application — 
Suit by L’s son R for declaration that ex parte 
deoree and auction sale were not binding on 
him on account of L’s insanity and want of 
appointment of guardian ad litem in suit — 
Ex parte decree held was void for want of 
representation of L — Upon suoh pleading 
prayer for setting aside of deoree not necessary 
—Question of payment of ad valorem court-fee, 
and bar of B. 42, Specific Relief Act (1877), 
did not arise — No estoppel on aocount of 
plaintiffs application in mortgage suit—Under 


Civil P. C. (contd.) 

O 32, R. 15 proof of absolute insanity not 
necessary — Proof of mental infirmity held 
sufficient — Plea of bona fide purchaser being 
stranger to decree not open to A — Court-fees 
Act (1870) 8. 7 (»v) (c) — Specific Relief Act 
(lb77) S. 42 — Evidence Act (1872), S. 115 

30 

-0. 34—See Debt Laws — Bengal Money- 

Lenders Act (X [10] of 1940), S. 34 (1) (a) 
and (b) 602 

- 0. 38, Rr. 5 and 6 —Order under —Non- 

compliance with ru'e3 368a 

- 0. 38, R. 8 and 0. 21. R. 58— In inves¬ 
tigating claims to property attached before 
■judgment, the Court cannot go into the ques¬ 
tion of benami 342 

-0 40 R. 1 — Receiver in execution pro- 

ceedings — Judgment-debtor in service —Pro¬ 
vident fund money —Appointment of Receiver 
_ Civil P. C. (1908), Ss. 51 and 60 (k) — 
Provident Funds Act (1925), S. 3 (1) 212 

- 0. 41, R. 4 —Scope and apr licabilifcv of— 

Rule 4 applies only where lower Court's decree 
proceeds on common ground ova 

_ 0. 41, R. 4— Order of abatement recorded 

— Rule 4 does not apply— (Obiter) 596 

-0. 41, R. 6 — Security — Sufficiency — 

Dt-term'Dation of, if judicial act — Civil P. C 
(1108), S 115 325 

- 0. 41, R 22 —See Debt Laws — Bengal 

Money-Lenders Act (X [10] of 1940), S. 88 (3) 

37 2a 

-0 41, R. 22 — Right to file cros9-objection 

—Limitations to 3726 

- O. 41. R 23 —Question of law, if oan be 

sent to trial Court 5106 

-0. 41, R 25 — Remand for finding of fact 

ordered —Defendant submitting and unsuccess¬ 
fully Adducing evidence — He cannot subse¬ 
quently set up case other than that sei up in 
remand — Evidence Act (1872). S. 115 20c 

- 0 43. R 1—See ibid, S 146 376a 

- O. 45, R. 7 —Extension of time — Privy 

Council Rules, 1920 R. 9 — The time for 
makirg the deposit required under O. 45, R 7, 

cannot be extended 221) 

^_ O 45, R. 7 (1) —Supremo Court Rules 

(1950), 0. 12. R. 8—Power to accept eecurity 
other than cash or Government securities 31H 
Companies Aot (VII (7] of 1913), S. 103 

( 3 ) _Provisional contract — Meaning — Prp- 

incorporation expenses — Contract Act (187 2), 
8. 70 491 

_ S. 153 —Creditors 39 9a 

_ S 153 —Proxy 3996 

Constitution of India (I960), Arts. 13 and 
22 (4) — See Public Safety — West Bengal 
Security Ordinance (1949), S. 22 (SB) 274 <j 
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Const. Ind. (contd.) 

- Art. 13 — Powers of Parliament and 

State Legislatures — Comparison with powers 
of Parliament in England — Question whether 
statute is valid or void—Powers of Court 

(SB)274i 

-- Arts. 13 (l), 19 (1) (d), 19 (5> and 22 

■4)—See Public Safety—Bengal Criminal Law 
Amendment Act (VI [6] of 1930 as amended 
by Criminal Law Amendment (Amending) 
Ordinance, 1949), Preamble aDd S. 2 (1) 

(SB) 274c 

— - Arts. 13 {1) and 22 (7) (a) and (b) — 

Seo Publio Safety — Preventive Detention 
(Extension of Duration) Order (1950) 

(SB) 274* 

- Art. 19 (l) (d )—Words ‘ throughout the 

territory of India"—Meaning (8B) 2746 

- Art. 22 (2)—See Public Safety — Bengal 

Criminal Law Amendment Act (VI [6] of 
1930) Preamble and S. 2 (SB) 274c 

- Arts. 22 (7) and 373—See Public Safety 

— Preventive Detention (Extension of Dura¬ 
tion) Order (1950) (SB) 2746 

- Art. 227 — Industrial Tribunal is such 

tribunal as is contemplated in Art. 227 457 d 
- Art. 227 —Article 227 is not retrospective 

— Interpretation of Statutes — Retrospective 

operation—Vested rights 512 

- Art. 372 — See Adaptation of Laws Order 

(1950). R. 28 (SB) 274; 

Contempt of Court — See Contempt of Courts 
Act (1929). S. 2 129a 1296 

Contempt of Courts Act (XII (12] of 1926), 
S. 1 — Contempt of Court, what amounts to 

545 

- S. 2 — Comments—Identity of case or 

'causa"—Sufficiency—Comment on oase pend¬ 
ing prejudicing any party is punishable—Naming 
of party is not essential ingredient — Con¬ 
tempt of Court 129a 

- S. 2 —Publication in newspaper — Com¬ 
ments affecting case pending before Mag'strate 

— Accused referred to as communists and desi¬ 
rability of cancelling their bail bonds expressed 

— Publication held had effect of detaining per¬ 
son from deposing in favour of defence and 
amounted to interference with course of justice 
—Offence held was more than technical and 
oalled for action—Contempt of Court 1296 

-S. 3 —Apology — Grounds for — Lack of 

supervision—Accidental slip can be taken into 
account 129c 

Contract Act (IX [9] of 1872), S. 23 — See 
Muhammadan law 804 

- Ss 39, 64, 72 — Money received under 

•contraot subsequently varied 2866 

-S. 51— See ibid, S. 55 526a 

- S. 52-See ibid, S. 55 526a 


Contract Act (contd ) 

-S. 55 — Frustration—Applicability to leases 

—Transfer of Property Act (1882), S. 108 (e) 

441 

- Ss. 55, 51 and 52 — Contract for sale of 

immovable property — Payment of purchase 
money within stipulated time—Stipulation not 
essence of contract—Decree for specific perform- 
ance — Principles stated — T. P. Act (1882), 
8. 55(1) (d) 526a 

-<$. 55 —Time when essence of contract — 

Intention 5826 

-5. 62 —Contract of service— Alteration of 

terms at employee’s will—Unilateral alteration 
of contract—Master and servant 232 

- S 64-See ibid, Ss. 89, 64, 72 2366 

- S. 70—See Companies Act (1913), S. 103 

(8) 491 

- S. 72—See ibid, Ss. 39, 64, 72 2366 

Court-fees Act (VII [7] of 1870), S 7—See 
ibid. Soh. II, Art. 17 (Beng.) 397 

- S. 7 (iv) (c) — See Civil P. 0. (1908), 

O. 82 R 15 30 

-S. 7 (iv) (c )—Suit for declaration of title 

and for permanent injunction restraining defen¬ 
dant from interfering with plaintiff’s possesnon 
— Seotion 7 (iv) (c) applies — Plaintiff to put 
single valuation—Court has power to correct 
valuation under S. 8 (c) (Beng.) — Court is 
however powerless where .there is no objective 
standard of valuation — Where plamtiff is not 
before Court, Court to put valuation as best as 
it can 85a 

-S. 8 and Sch. II Art. 17 (vi )— Applica¬ 
bility— Debotter land—Award of compensation 
to executor—Whole amount awarded to ehebait 
in apportionment proceedings— Appeal by exe¬ 
cutor—Court-fee 434 

-S. 17 (2) (Beng .)—Relief — Meaning of 

—Section 17 (2) not applicable to cases under 
S. 7 (4) (c) 856 

- Sch. 1, Art. 1 — Appeal regarding costs 

ooly—Costs whether form 'subject-matter in 
dispute’ 296 

- Sch. II, Art. 17 (Bengal )—Suit for parti¬ 
tion— Allegation of joint possession — Fixed 
court-fee of Rs. 15 paid — Evidence disclosing 
plaintiff not in possession — Effect of—Court- 
fees Act (1870), S. 7 397 

- Sch. II, Art. 17 (vi)—See ibid, S. 8: 434 

Criminal Procedure Code (V [ 5 ] of 1898), 
S. 6—See Municipalities— Calcutta Municipal 
Act (III [3] of-1923), S. 531 366 

-S. 6 —Judioial aot—No provision for issue 

of notice to party affected or for being heard— 
This is not sufficient to convert judioial act 
into executive one — Party must be deemed 
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Criminal P. C. (contd.) 
entitled to get opportunity of berng heard — 
Ex parte order may be revoked at inetauoe of 
party prejudiced thereby — Teat to determine 
if aot is judioial or not is exeroise of judicial 
discretion — (Per Mookerjee J.) 3Ga 

- S. 107 — Bond for keeping peace pending 

enquiry 200 

- Ss. 110 and 117 (2) and (5) — Joint 

enquiry under S. 110 —There should bo accuaa- 
tion justifying joint enquiry 177c 

- S. 117 (4) — Evidence of general repute 

should be considered very carefully — Magis¬ 
trate or Judge must consider how far general 
repute is justified by good grqunds — Circum¬ 
stances under which accused acquired general 
repute must be examined 177a 

- S. 117 (4 )—General repute—Evidence as 

to — Witness and accused belonging to same 
caste and walk of life —Fact is in favour of his 
opinion and not against his credibility 1776 

-S. 133 (1), vara (3) — Communitv — 

Meaning of — Public nuisance — Penal Code 
(1860), S. 268 849a 

-8. 145—See ibid, S. 517 869 

- S. 147 (2) — Right to uss plot as burial 

ground—Proviso to sub-s. (2) if applies 425 

-S. 154 —First information report—Use of. 

for corroboration and contradiction—Evidence 
Act (1872), Sa 145 and 157 412i 

- S. 156 (3)—Sea ibid. 8. 190 (l)(a) 437a 

- Ss. 156 (3), 190 — Complaint to Magis- 

trate — Magistrate forwarding complaint to 
police 246 

- S. 156 (3 )—Applicability 840c 

- Ss. 161 (3), 162— Record of mere gist of 

statements of witnesses if compliance with 
8. 161 (8)—Effect on admissibility of evidence 
of suoh witnesses 868a 

- Ss.:161, 162 and 418 — Trial by jury — 

Record of statement jointly during investiga 
tion—Effect 565 

- S. 162—See (l) ibid, 8. 161 565 

(2) Evidence Act (1872), 
S. 145 165c 

-S. 162 —Grant of copies of statements to 

aoouaed— Court cannot refuse merely because 
statements are signed 165a 

- S. 162 — 'In the course of investigation 

under this chapter’—Statement made to police 
during investigation under 8. 174 falls within 
8. 162 1656 

- S. 162 —Accused’s right to copies 353 

- S. 162 —U68 of previous statement to con¬ 
tradict witness — Evidence Aot (1872), 8. 146 

868c 

-8. 162 —Mere gist of statements of witnes. 

see recorded—Right of accused to copies of suoh 
statements—Evidence Aot (1872), 8. 145 868 d 


Criminal P. C. (contd.) 

- S 164—See (l) ibid, 8. 297 413a 

(2) Evidenoe Act (1872), S. 80. 

831 

-S. 164 —Statements made by witnesses at 

test identification — Admissibility —Kvidencfi 
Act (187 2). S. 141 418c 

-S. 190—See ibid, 8s. 15 • (3). 190 2 16 

-.S. 190 (1 /—“May” —Meaning of 3406 

-S 190 (l) la) — See ibid, S. 537 (a) 

340* 

-.S'. 190 (1) (a) and (c) — Complaint of 

offence under Ss. 417/420 read with S. 120B, 
Penal Code — During trial Magistrate issuing 
process against person not named in complaint 
under Ss. 465/109. Penal Code — Cognisance 
held wai taken under Cl. (c) of section 138a 

-.S'. 190 (1) (a) — Complaint fifed btfore 

Magistrate — Magistrate, if has option to take 
cognisance 340;. 

-Ss. 190 (1) (a), 156 (3) and 200-VeU 

tion of complaint filed before Magistrate — 
Magistrate, if bound to take cognisance 437 i 

- S. 190 11 ) (a) — Taking cognizance — 

Phrase explained 4376 

- S. 195 (1) (a) — See Penal Code (1830), 

S. 182 (a) 976 

- S. 195 (1) (a) —“Public servant concern- 

ed“ — Offence under 8. 182, Penal Code — 
Words mean public servant to whom f alse in¬ 
formation is given — Penal Code (1860), S. 182 

97a 

- S. 195 (1) (b) — Information lodged by 

accused—Complainant described therein as thief 
of bicyle—Complainant tried and acquitted of 
offence of theft—Compla'-nt against accused for 
offence under S. 500, Penal Code—Complaint 
of Court trying complainant hc-ld was necessary 

77a 

- Ss. 196 and 188 — See Bengal Cotton 

Cloth and Yarn Control Order (1945) 1086 

- S. 196 A (2 )—Cognizable offence punisha- 

b!e with imprieonmeut for two years or upwards 
— Subsidiary acts which are non-cognizahle 
offenc99 also alleged—Sanotion not necessary 

66c 

- S. 200—See ibid, S. 190 (1) (a) 487a 

- Ss- 200, 202 and 156 (3) — Complaint 

to Magistrate — Procedure to be fo’lowed by 
him stated — Order by Magistrate forwarding 
complaint to police to make inquiry and take 
cognizance if any cognizable offence was mide 
out and send report—Order improper—Subse¬ 
quent trial held illegal 99 

- Ss. 200. 537 — Failure to examine com¬ 
plainant on oath 840 d 

_ S. 205 — Pardanashin lady summoned 

under 8. 849/500, Bengal Municipal Act—Ap- 
pearance by pleader 350 
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- S 3 . 227, 228, 255, 256 — Alteration in 

original charge — Alteration not only read and 
explained but accused asked whether he pleaded 
guilty—Effect 47 1 

- S. 228—See ibid, S. 227 471 

- Ss. 234, 230 'd )—In furtherance of object 

of conspiracy to cnear, accused person forging 
large number of thumb impressions on pay 
sheets — Limitation in S. 2b4 held did not 
apply 66a 

-S. 235 — Charges ab3olu‘ely clear and 

unambiguous—Accused not to be deemed to be 
prejudiced by mere plurality of counts 666 

- S. 239 (d)—See ibid, Ss. 234 and 239 (d) 

66a 

-Ss. 242 and 342 —Accused being company 

— Court not absolved from following provisions 
of Ss. 242 and 342—If company is represented 
by agent such agent to be taken as accused 

61a 

-Ss 242 avd 342 — Failure to observe — 

En'ire trial vitiated—Defect not ourable under 
b. 537—Criminal P C. (1898), S. £37 616 

-S. 252 — See Evidence Act (1872), S. 33 

435c 

- Si. 253 (2) and 403 — Rule obtained for 

quashing proceedings discharged as not pressed 

— Subsequent application under S. 253 (2) is 
not barred — Section 403 has no application 

576 

-S. 253 (2) — Bank officers sought to be 

prosecuted for wrongfully dishonouring cheque 

— Case held fit for discharge of accused under 

S. 253 (2) 57 fl 

-S. 255-See ibid, S. 227 471 

- S. 256 — See ibid, S. 227 471 

-.S’. 282 — Jury—Discharge of—Inherent 

powers of Court 317 

- S. 297 — See Evidence Aot (1872), 8. 80 

381 

-S. 297 — Misdirection or non-direction— 

Effeot 806c 

- S. 297 — Misdirection—Failure to direct 

on material particulars is misdirection 310a 

- S. 297 —Defence oouneel not noticing 

that document was suspicious — Court’s duty 

8106 

- S. 297 — Non-direction — Failure to 

draw attention to suspicious character of searoh 
list in the case under S. 395, Penal Code i9 
most material non direction 310c 

-S 297 —Non direction 3276 

- Ss. 297, 161 (3 )—Record of sta l ements 

of witnesses contrary to S. 161 (3)—Failure to 
warn jury against this fact vitiates trial 3686 

- S. 297 — Charge to jury — Misdirection 

—Resting onps of proof wrongly on accused — 


Criminal P. C (contd.) 

Not explaining neceseary elements of offence 

406a 

- S. 297 — Chirge to jury — Several ac¬ 
cused — Duty of Judge 4126 

- Ss. 297, 164 — Etetraoted confession — 

Evidentiary value — Direction to jury — Evi- 
dence Act (1872), 8. 24 413a 

-S. 297 — Test identification — Direction 

to jury — Evidence Act (1872) 8. 9 4136 

-S 342—See ibid (l) Ss. 242 and 342 

61a; 616 
(2) Evidence Act (1872), 
8. 78 66 d 

*--S 342 — Applicability — Accused ap¬ 

pearing through lawyer — Personal appearance 
exempted — Personal examination of accused 
under S. 342 is not necessary—Failure to oall 
upon accused does not vitiate trial 161 

- S. 342 — Examination of accused — 

Nature of 8306 

-$• 351 — Effeot of section is to dispense 

with issuing of process under S. 204 of Code — 
Under this section it is necessary for Magistrate 
to take cognisance of offence 1386 

-<S. 367 — Appreciation of evidence—Evi¬ 
dence Act (1872) S. 157 327a 

- S. 403-See ibid Ss. 253 (2) and 403:576 

-S. 418 — See ibid S. 161 565 

- S. 423—See Evidence Act (1872), S. 167 

3066 

-S. 423 (1) (b )—Retrial — Evidence un¬ 
satisfactory—It is not safe to order re-trial 

810ri 

- S. 435—See (l) Municipalities— Calcutta 

Municipal Act (III [8] of 
1928), 8. 421 (2) 36a 

(2) Municipalities— Calcutta 
Municipal Act (III [3] of 
1923), 8. 531 36c 

- Ss. 435 and 439 — Proceeding under 

S. 421, Calcutta Municipal Act, if one before 
criminal Court — Municipalities — Calcutta 
Municipal Act (HI [3] of 1923), 8. 421 421a 

-S. 439-See ibid, 435 421a 

-S. 439 —Retrial—Conviction under second 

part of S. 441, Peoal Code, set aside in revision 
—High Court refused to order retrial under first 
part of S. 441, Penal Code, on ground that com¬ 
plainant had an effeotive remedy in Court 806 

-S. 439 — Revision against acquittal 3466 

-S. 439 — Order under S. 421, Caloutta 

Municipal Act, is revisable — Municipalities — 
Calcutta Municipal Act (III [3] of 1928) S. 
421 4236 

*- S. 439 (l )—Order of discharge — Revi¬ 

sion-Power of High Court to pass limited 
order of remand 846a 
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-Ss. 488, 561A —Order for maintenanoe — 

Cancellation of— Subsequent compromise be- 
tween parties— Both husband and wife filing 
joint application for cancellation of order — 
Magistrate has jurisdiction to oancel it— High 
Court also may cancel it under S. 561A 168 

- S. 488 (1 )—“Neglects or refuses to main- 

tain"—Inadequate maintenance 465a 

-S. 488 (l)— Maintenance—CoBt of ordi¬ 
nary education 4656 

-S. 488 (1 )—Payment of annual allowance 

465c 

- S. 488 (1 )—Son 17 to 19 years old — 

Allowance, if can be granted 4 6 od 

- Ss. 517, 520 and 145 — ‘Concluded’ — 

Meaning of— Dropping of proceedings under 
S. 145 (5)— Order for disposal of property— 
Validity 369 

-S. 520—See ibid, S. 517 369 

- S, 537—See (1) ibid, S. 200 340i 

(2) ibid, Ss 242 and 3 42: 616 

- Ss. 537 (a), 190 (1) (a )—Complaint filed 

before Magistrate—Instead of taking cognizance 
of offence Magistrate referring matter to police in 
order that they might take cognizance of offenoe 
Ca^e fried upon charge-sheet—Errors held were 
illegalities not curable under S. 537 340a 

-S 561A— See ibid, Ss 488. 561A 168 

Crown—Statute binding —See Municipalities— 
Caloutta Muncipal Act (LII [3] of 1923), 
S 421 4216 

DEBT L AW8 

Bengal Agricultural Debtors Act (VII (7J 
of 1936), Ss. 2(8) and 37A (5) and (7) and 
Rr. 145 and 146 — “Debt ’ in 8 . 37 A (5 — 
Meaning cf— Definition of “debt” in S. 2, if 
applies 524a 

- Ss. 8 and 33— Reference fo certain debt 

not made in the body of petition deliberately— 
Reference made only in column reserved for 
history of deb 1 :—Debt is not included in appli¬ 
cation and not covered in award subsequently 
made—S. 33 does not apply 102* 

- Ss. 8 and 18 and Rr. 145. 146, 147 and 

148 —Pecuniary jurisdiction — Test is amount 
of creditor’s claim and not amount admitted by 
debtor or determined by Board 1026 

- S.33(a )— Question as to validity of 

award arising before Judge sitting as civil Court 
— Award found void — Proceedings before 
Board cannot beheld to be pending — Proceed¬ 
ings in civil Court oannot be stayed 102d 

- S. 37 (i)(b) and (iii ) — Application under 

S. 87A—Conditions to be complied with—Any 
other person — Meaning 5816 

-- S. 37A (l) (b) (iii) —Non-occupancy hold- 

hig—Transferee of, has no loons standi to apply 
ander S. 87A 146 


Debt laws (contd.) 

- S. 37A (2 )—Question of limitation depend¬ 
ing on date when possession was delivered to 
certificate, holder—Question is one of fact and 
cannot be raised at late stage 54a 

- S. 37A (2) — Limitation applicable to 

parties added is governed by S. 22, Limitation 
Act — Application under S. 37A filed within 
time against certificate holders—Leasees of laiter 
impleaded beyond period of limitation — As 
against lessees, proceeding held commenced on 
date on which they were impleaded — Limita¬ 
tion Act (1903) Ss. 22 and 29 546 

-Debt laws — Bengal Agricultural Debtors 

Act (VII [7] of 1986), S. 37 a ( 2 ) — Applies- 
tion under S. 37A — Names cf present occu¬ 
piers Deed not be stated therein — Addition of 
lessees beyosd period of limitation does not 
attract bar of limitation —Limitation Aot (l90S), 
Ss. 22 aDd 29 54c 

- S 37A (5) and (7) and Rr. 145 and 146 

—See ibid, S. 2 (8) 524a 

-S. 37A (8) —Award and order of restora¬ 
tion of possession to debtor— Proceeding under 
Gub-8 (8) — Objection by objectors, not parties 
to proceedings under Act, when can be taken — 
Applicability of Civil P. C.. to proceedings 

under subs, (tf) — Civil P. C. (i908), 0. 21, 
Rr. 97, 100 519 

-S. 39 —Territorial jurisdiction—Power to 

transfer — Collector has no power to transfer 
case to Board having no territorial jurisdiction 
over parties in absence of specific rule. 102c 

-S. 40 —Appeal against order of Board— 

Who can file 531a 

-S. 44 — Words 'decision' or 'order' in S. 44 

include award—Even if not included, Board’s 
jurisdiction to revuw its decision is not taken 
away merely because decision bas culminated 
in award 1916 

- Ss. 44 and 55 —Ru'es under S 55, R. 91 

(b)— R. 91 (6) does not require previous filirg of 
review application to Board l>efore obtaining 
permission from Collector — Board exercising 
powers of review euo motu after receipt of order 
from Collector granting pei mission—Subsequent 
formal application to Board—Board cannot 
refuse it on ground of de'ay 191c 

-S. 55—See ibid. Ss. 4 4 and 55 191c 

Bengal Money-lenders Act (X / 10] of 1940), 
S’. 30—See Civil P. C (1908), S. 11 135* 

_S 31 — Interest up to deoree not contra¬ 
vening S. 30 (l) — Decree providing post-decree 
interest — Decree need not be reopened 1356 

-S 31 —Mortgage suit—No interest claimed 

—Total sum decreed together with interest 
already paid not contravening 8. 80 — Sum 
awarded as interest together with sum a'ready 
paid as interest less than ‘principal and also 
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less that amount calculated at statutory rate of 
8 per cent, per annum — Bare fact that deoree 
awards 12 P. 0. P. A. pendente lite interest held 
did not entitle debtor to reopen decree 135c 

-S. 34 (1) (a) and (b) —Suit for recovery 

of mortgage loan as money claim — Suit not 
framed under 0. 34. Civil P. C. — Relief by 
way of instalments—Civil P. C. (1908), 0. 34 

502 

- S. 36 — Privy Council appeal dismissed 

and decree maintained—Decree reopenpd u-ider 
Act and new decree passed —Security depos ted 
by appellant (judgment debtor) before Privy 
Council for coats of respondent (decree holder) 
is not extinguished 174d 

- S. 36 (2) (c) — Partial restoration 

438a 

-S. 36 (2) (c) and (e) — Provisions as to 

partial restoration if nullified by o). (e) — 
Court’s duty to estimate amount for which judg- 
ment-debtor is to be credited 4386 

-Debt laws—Bengal Money lenders Aot (X 

[10] of 1940), S. 38 (3) — Right to file cross, 
objection — Civil P. C. (1908), 0. 41, R. 22 

372a 


Defence of India Act (XXXV (35 ' of 1939), 
S. 19 (1) (e )—Power to award interest on price 
of land acquired — Land Acquisition Act 
(1894) 8s. 23, 28 and 34 498 

Essential Supplies (Temporary Powers) 
Act (XXIV (24] of 1946). St 1 (3) 7, 8 — 
Resolutions passed by Constituent Assembly on 
25th February 1948 and 23rd March 1949 had 
effect of delaying expiry of period mentioned in 
S 4, India (Central Government and Legisla- 
tare) Act, 1946, beyond 31st March 1948 to 
3lst March 1950 — For validity of resolutions 
no assent of Governor-General was required — 
Consequential effect is that up to that date Act 
XXIV [24] of 1946 is in force—For acts com¬ 
mitted before 31st Maroh 1950 Aot XXIV [24] 
of 1946 continues to operate indefinitely after 


31st March 1950 202 

Evidence Act (1 [1] of 1872), S. 9 — Sm 
Criminal P. 0. (1898), S. 297 4136 

_ Ss. 18\ 101 103 —Crminal trial—Admis¬ 
sion by counsel—Duty of prosecution 435a 

-S- 24 —See Criminal P. C. (1S98), Ss. 297, 

168 413a 


_S. 52 —Scope—Workman on way to fac¬ 
tory on bioycle—Acoident and subsequent death 
of workman —His widow stating cycle given by 
employer to avoid late attendance—Statement 
made on what she heard from husband—State¬ 
ment is not admissible 1646 

- S. 32 (1) — Circumstances of transaction 

resulting in death 306a 


Evidence Act (contd.) 

-S. 32 (5) — Guardianship proceedings — 

Application by guardian — Reoital of date of 
birth of minor in—When can be admitted in 
evidence 583c 

-S- 33, proviso — “Opportunity to cross- 

examine” — “Opportunity to cross-examine” 
required by the proviso is a full opportunity 
and not a partial one 4356 

-- S. 33 — "Right to cross-examine” — 

Warrant case — Acoueed has no right to cross 
examine the witness before framing of charge— 
Criminal P. 0. (1898), S. 252 435c 

- Ss. 35 ana 77 —Death register maintained 

under Calcutta Municipal Act—Admi-sibility— 
Entry in register—Probative value — Munici¬ 
palities—Calcutta Municipal Aot (III [3] of 
1923), Chap 31 377a 

_S 35 —Certificate of guardianship whether 

is admissible in evidence to prove minority of 
person — Guardians and Wards Act (1890), 
S. 7 533 a 

_ Ss. 41 and 65 (t) — Certified oopies of 

orders passed in guardianship proceedings— 
Admissibility in evidence to prove minority— 
Guardians and Wards Act (1890), S. 7 5886 

_ S. 45—See (l) ibid, S. 73 66d 

(2) Workmen’s Compensation 
Act (1923), S. 25 261c 

- S. 45 — Fingerprint expert — Court to 

satisfy itself as to value of evidence of expert 
like any other evidence — Evidence of such 
expert is however more reliable than hand, 
writing expert 6(5* 

_S 60—See Civil P.0.(H 08), 0.26 R1 173 

_ S. 65 (e)-See ibid, S. 41 6386 

_S. 68— See Succession Aot (1925), S 63 (o) 

401 

_S. 73 — Section applies to accused person 

—S. 342, Criminal P. C., does not make S. 78 
inapplicable to criminal trials — Procedure of 
taking specimen thumb impression of accused 
in Court is legal—Evidence Aot (1872), S. 45— 
Identification of Prisoners Aot (1920), S. 6 — 
Criminal P. 0 (1898) S. 342 63d 

-S 77- See ibid, S. 35 377 a 

-S SO — Confession of accused induced by 

police by torture—Recording of, by Magistrate 
satisfied of its voluntariness — Admissibility— 
Inclusion of suoh confession in charge to jury 
—Criminal P. C. (1898) Ss. 297, 164 831 

- Ss. 101 t-) 103 — See (l) Benami transao- 

tion 1^ 

(2) Bengal Food- 
grains Control 
Order (1945), 
Ss. 2 (b), 3 (1) 
427 a 
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-S. 106—See Civil P. 0. (1908), S. 80 426 

-S. 106 —Plaintiff olaiming aotual receipts 

as mesne profits—Burden of proof lies on defen¬ 
dant — Plaintiff claiming mesne profits whioh 
defendant ought to have received—Burden rests 
on plaintiff 87 a 

-S. 114 —Sefl (l) Bengal Foodgrains Con¬ 
trol Order (1945), 8. 2 (b) 

427 b 

(2) Civil P. 0. (1908), S. 80 

426 

-S. 114 —Notice—Service of 2566 

-S. 114 — Official Acte—Quest on whether 

proclamation under S. 10 (4), Bengal Land 
Revenue Settlement Regulation, was made — 
Nothing allege^ denying such proclamation — 
That proclamation was duly made can be pre¬ 
sumed — Bengal Lan6 Revenue Settlement 
Regulation (VII [7] of L822), S. 10 (4) 4-i7« 

-S. 115—See (1) Civil P. 0. (1908), S. 11 

287e 

(2) Civil P. C. (1908), S 41, 
R. 25 20c 

(8) Civil P.C. (1908), 0. 32. 
R. 15 30 

-S. 115 —Estoppel by eilence—Estoppel by 

record and estoppel in pais — Applicability — 
Held, on facts, that plaintiff was estopped by 
his conduot, from raising plea that defendant 
was not subordinate tenant— Decision of bmall 
Cause Court as to under-raiyati tenanoy of 
defendant in defendant’s suit held not res judi¬ 
cata—Civil P. C. (1908), 8. 11 851 

- S. 146—See (1) Criminal P. C. (1898), 

S. 162 363?, 363d 

(2) Criminal P. C. (1898), 

S 154 412a 

(3) Criminal P. C. (1898), 

S. 164 413c 

-S 145 —Statements recorded under R. 254 

(b), Police Regulation, Bengal, are not privileg¬ 
ed and accused is entitled to get copies of 
such statements for cross-examination of witnes ’ 
ees under 8. 145 — Criminal P. C. (1898) 162 

165c 

-S. 157—See (l) Criminal P. 0. (1898), 

8. 154 412a 

(2) Criminal P. C. (1898), 
8 867 327a 

-- S 167 — Admission of inadmissible evi¬ 
dence—Criminal P. 0. (1898). S 423 3066 

Execution— Lex fori —No special provision— 
Lex fori exclusively governs execution procee. 

86 

Fisheries—Right to recover rent- Limitation 
— 9J annas share-holder recovering 16 annas 
rent for fisheries for long period — No specific 


Fisheries (contd.) 

settlement for the period of suit proved — 

Amount can be recovered aa damages_ Claim 

must be limited to three years only_ Tenancy 

laws—Bengal Tenancy Act (VIH’[8] of 18S5), 

354c 

Government of India Act (U3S), (26 Geo. 
Y & 1 Edn Y1II, G. 2) S. 102 (4) — See Houses 
and Rents—Calcutta House Rent Control Order 
(1943), 8. 9B (as amended in 1946) 214 

-S. 224 • 2)—See Municipalities — Bengal 

Municipal Act (XLV [45] of 1932) as amended 
by Act (XI [11] of 1936). 8s 39 B and 48 

53> 

Sen. VII, List II, Item 13 — See Indus¬ 
trial Disputes Act (1947) 4 , 57 c 

Sch. I II, List III, I tern 29—See Indus¬ 
trial Disputes Act (1947), S, 7 ( 1 ) 4576 

Guardians and Wards Act (YIII [8] of 
1820), S 7 —See (1) Evidence Act (1872), 8. 35 

533a 

(2) Evidence Act (1872). 

Ss. 41 and 65 (e) 5836 

High Court (Bengal) Order (>947), 8’. 13 
( 3 )—Court of origin —Deoree in suit for arrears 
of rent obtained in Court at J — Deoree trans¬ 
ferred to Court at A for execution—Application 

for execution—Objection to same disallowed _ 

Appeal to Calcutta High Court in July 194? _ 
Passing of Indian Independence Act—Court at 
J included wi'hiu jurisiio<ion of Dacca High 
Court—Court of origin held was Court at A and 
Calcutta High Court could hear appeal 8a 
Hindu law —Debts — Decree against father— 
Decree cannot be executed personally against 
sons on strength of pious obligation (Olnter) 

1 c 

-Maintenance — Dayabhaga School— Parti¬ 
tion 'between son and grandson through pro- 

deceased son —Ma ntenanoe of latter’s widow_ 

Charge for. must be placed on her sods' share 
and not on entire esiute 142 

' -Succession — Dayabhaga School —Acha- 

ryya — On failure of blood relations Aoharyya 
inherits—Diksha guru is not Acharyya 1796 

- Succession — Hindu dying without any 

heirs — Government takes the prorerty by 
escheat—Constitution of India, Art. 296: 473a 

-Succession — Dayabaga—Stridhan of pro- 

stitute 473 c 

- Succession — Dayabhiga — Degraded 

woman — Succession to stridhan of prostitute 
eister 473d 

HOUSES AND RENTS 

Caloutta House Rent Control Order (1943 
as amended in 1945), S. 9A — It a suit is 
brought on several grounds and one of tbo 
grounds is ‘a ground” which requires the per. 
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Houses and Rents (contd.) 

mission of the Controller, then the whole suit 
cannot be entertained 544 

_ S. 9B (as amended in 1946) — Consent 

decree for possession in favour of landlord— 
Proceeding under S. 9B by tenant for setting 
aside decree started before expiry of Control 
Order — Effeot of S. 102 (4), Government of 
India Act wag to continue proceeding even after 
expiry of Control Order—Government of India 
Act (1935) S. 102 (4) 214 

Calcutta Rent Ordinance (V [5J of 1946), 

S. 14 (3) _ Landlord serving notice to quit— 

Rent Controller’s permission to file suit obtained 

— Another notice to quit served before institu¬ 

tion of suit — Second notice does not affeot 
jurisdiction of Rent Controller to grant permis¬ 
sion 96c 

_ S. 25 — Tenant’s appeal against order 

granting conditional permission to landlord to 
file suit for ejectment—District Judge can pass 
legal order granting permission unconditionally 

— No question of 0. 41, Civil P. 0., arises 

96a 

'^Rent Control Legislation—Landlord “bona 
fide requiring premises for rebuilding”—Mean¬ 
ing of—Landlord honestly requiring premisesfor 
re-building is sufficient—The premises need not 
require rebuilding—Tests to be applied — Case 
where landlord requires premises for his own 
occupation and oase where he requires it for 
rebuilding must be distinguished — Wes* Bengal 
Premises Rent Control (Temporary Provisions) 
Act, (1948), 8. 11 (1) (f) 74 

West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act (XXXVIII [38] of 
1948), S. 2 (11)—See ibid, Ss. 13. 2 (11) and 
11 (3) l 52a 

_ S. 11— Notice to quit—Notice to quit con¬ 
forming with T. P. Act—Sufficiency—T. P. Act 

(1882), 8 106 225c 
_S. ll _Offeneive sob letting brought to 

notice of Court on evidence or otherwise- 
jurisdiction to pass decree for recovery of pos. 
session v25d 

_ Ss. 11 and 12 —Effect of 5036 

_S. 11(1), Proviso (b) (i )—Oral contract 

lo sub-let—If protects tenant 225a 

-S. 11 (1). Proviso (b)(i) — Six months’ 

sub-letting without landlord’s permission com¬ 
mencing prior to Act and continuing thereafter 

_Six months not elapsing 3ince Act came into 

force_Tenant is disentitled to protection: 2256 

_ S. 11 (1) (f )—See Houses and Rents 

74 

__ S . 11 (1), Proviso (f )—Ejection of tenant 

_Conditions to be satisfied by landlord, stated 

/ 249a 


Houses and Rents (contd.) 

- S. 11 (1), Proviso if )—Objeot 2196 

- S. 11 (3)—See (i) ibid, 8s. 13, 2 (11) 

andll(3) 152a 
(ii) Presidency Small 
Cause Courts Act 
(1882), S. 48 2446 

-Ss. 11 (3) and IS—Scope of Proceedings 

between landlord and tenant — Decree passed 
under 8. 18 — Sub-tenant olaiming statutory 
tenancy under 8. 11 (3) has no right to ask for 
variation or rescission of such decree — Faot 
that decree is consent decree is immaterial 82 

- Ss. 11 (3) and 13 —Sub-leES?e oan be 

direot tenant under S. 11 (3) and 13 —S. 18 
makes no distinction between'lawful and unlaw¬ 
ful subletting—8. 11 does / 162e 

- Ss. 12 and 18 — ,‘Dafe of commencement 

of Act’ meaning of—Costs of ejectment proceed¬ 
ings not deposited within one month of eject¬ 
ment order— Effect 508a 

- S. 12 (1) (b)—See ibid, S. 18 529a 

- Ss. 12 (1) (b), 18 —Non-oompliance with 

S. 12 (1) (b) — Maintainability of application 
under 8. 18 4406 

-Ss. 13, 2(11) and 11 (3) — "Tenant” 

Tenancy terminated by notioe to quit or decree 
or both — Decree or notice not satisfied — Ex- 
tenant continuing io possession—He is ‘tenant’ 
within meaning of Ss. 13 an! 2 (11) — Sub- 
tenant under him under monthly tenancy for 
over seven years and not expiring on 1st Octo¬ 
ber 1946, and still cmtinuing as sub tenant is 
tenant holding direotly under landlord—Legality 
of Eub-letting is immaterial 162a 

_ S. 13 —Monthly tenanoy lasting for seven 

years and expiring on or after 1st October 1946 
—S. 13 applies 1526 

_S. 13 —Monthly tenancy — It is tenanoy 

commencing with month and can last ad 
libitum for any period with no terminus ad 
guem —Only limitation is that it is terminable 
iy 15 days’ notice on either side 152c 

-S. 13 —Rights vested in landlord on pass- 

ing of decree or order for possession under law 
prevailing before Aot, are taken away 152<2 

- S. 16 — Pending proceedings — Appli¬ 
cability—S. 16 (i) is not intended to apply to 
pending proceedings—Consequently there is no 
right of appeal under S. 16 (2) in pending 
cases 466 

_ S. 18-See (l) ibid, Ss. 11 (3) and 18 

82 

(2) ibid, S. 12 503a 

(8) ibid, S. 12 (1) (b) 4406 

-S. 18—Wrong decision under — Revision 

—Civil P. C. (19C8). 8. 115 440a 

-S. 18 —Effect of 503d 


A 
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-Ss. 18 and 12 (1) (b) — Benefit under 

S. 18—Date of commencement of Act 529a 

- S. 32 1 6) and 7) — Effe t of — High 

Court’s power of revision exoept cases men. 
tioned in S 32 (•>) has been taken awa\ — 
Civil P. C. (l9> 8), S. 115 263 

-S 45(2) — Permission to file suit for 

ejectment obtained under Calcutta Hent Ordi¬ 
nance of 1946 — Pending s it Ordmance ex¬ 
piring and R nt Control Act coming into force 
—Suit be'd did not abate 965 

-S 45 '2) — Calcutta House Rent Control 

Order (1943) Cl. Ok —Absence of permission — 
Effeot 213 

West Bengal Premises Rent control (Tem¬ 
porary Provisions) Act XVII <17] of 
1950), S. 12 (1) Proviso (%)-See ibid, S 18 
(5) 515i 

- S. 14 (3). Proviso —Set ibid, S 18 (5) 

515i 

- Ss. 16 and 18 (I) — High Court in Ori¬ 
ginal Side if has seisin of pending suits 477 

-S 18 (5) — Suit for ejectment brought 

under Calcutta House Rent Control Order, 1943 
—Second appeal pending when Act came in to 
force—8 18 (5), if applies 5155 

-S 18 (51, 14 (3 1 , Proviso and 12(1), 

Proviso (i) — Lardlord, if can show that tenant 
has committed default described in S 12 (l), 
Proviso (i) and that he is not entitled to pro- 
teotion of S 12 — Amendment of pleadings >o 
assert above — Landlord if ei-titled t> amend 
pleadings to show some other ground of evil, 
tion 5154 


Identification of Prisoners Act (XXXTIl 
(33] of (1920), S. 5 — See Evidence Act 1^72), 
8 73 66d 

Inoome-tax Act (XI [11] of 1922), S. 7, 
Proviso —Applicability 270a 

-5. 10 <2) (xv) — Expenditure to remove 

difficulty in carrying on b ainess 2705 

• Ss. 10 (2) <xv) and 124 —Payments out 
of commission to other parties — Payments 
constituting expenditure laid out for managing 
agenov business — Conditions prescribed to 
8. 12A, if should be satisfied 5705 

-8. 12A—See ib-d, 8 10 (2 (xv) 5705 

- S. 12A — Submission of declaration 570a 

- S. 12A — Object of section 670 d 

——S. 26A —Karta of Mitakshara ioint family 
entering into partnership with stranger — Dis 
solution of joint family — Registration of firm 

315 

— 1 S. 42 (3) — Applicability to residents in 
British India 551a 

1950 Indezas (Oal.l 8 


India (Adaptation of Existing Indian 
Laws) Order, 1947), See Civil P. C. (1908), 
8s. 13 »8. 39 44 ai d 44A 12 

Indian Independence Order (1947) Arts. 8 
(2) 9 - Hospit-l housed iu a house situate in 
Mur*hidabad dis rict only — Hospital serving 
resMen s of tbat district only — Rent of hospi- 
tal aucr dog cue before partition <.f Bengal is 
payable by Province of West Bengal ' 159 

Indian Independence (Rights, Property 
and Liatilities) Order, < 1947), Para 9 _ 
Other nua cial ■ bligar.ions — Word ‘financial’ 
must be construed in restricted sense 463a 

- Para 12 — Legal proceedings with res¬ 
ume to property’—Meaning—Proceedings for 
compensation for acquired land pending a; the 
time of par ition of Bengal — Liability to pay 
is «n successor province 4635 

- Ss. 3 7 and 12 — Decree in favcur of 

Province of Bengal io respect of cour-fee before 
appointed day — Appeal peoding on appointed 
day — Decree vests in East and West Bengal 
unless there is agreement — Appeal should be 
by both Piovicces 1745 

-Ss 7 an l 12 — See ibid. 3 7, 12 1745 

* Industrial Disputes Aot (XIV [14/ of 

1947) — Acs, if ultra vires so far as it applies 
to uspu’es betweeo Municipality and its emplo. 
yees — Government of India Aot (1935), 
Sch. VII, List II, item 13 457 c 

* -S. 2 < lc) and (s) — Dispute between 

Municipality and its employees 457a 

- S 5— Dies not cover criminal proceedings 

for offences created under Act 1165 

- S. 7(1) — Dispute between Municipality 

and its *-m >loveos — Government of India Act 
(1935) Sch. VII, List III. Item 29 4575 

- S 15 (4) — Award — Meaning 5775 

- S 19 <31 and (4< — Award — Modifi. 

ca ion of—Power of Tribunal — Modification 
giving restrospective nullification — Validity 

577a 

- S. 23 (a), (b) and (c)— Clause (o) makes 

strike during period of settlement or award 
illegal i; it relates to matters covered by settle¬ 
ment or award — Clauses (a) and (b) do not 
make nuch distinction — Any strike during 
pendency of conciliation proceedings and seven 
days thereaiier is illegal 116a 

Infl"X from We»tern Pakistan (Control) 

O dinance (XVII [17 j of 1948), S3 _ 

Permit By tern Rules, 1948, Rr. 12 and 16 k _ 

Applicability — Persona going to Lahore under 
tom i or -try business permit and ’returning back 
to Calcutta’ under permit valid for two months 
’pending verification’—R. 16A applies—Convic- 
tion under R. 12 held invalid 198 
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Interpretation of Statutes — See Munici¬ 
pals ea — Calcutta Municipal Act (III [3] of 
1923), S. 386 417a 

-Court cannot depart from intention of 

Legislature — Two constructions possible — 
Court may adopt more reasonable one — (Per 
Mookerjee J.) 36/t 

-History of enactment can be gone into, if 

there is doubt in wording of particular sect on 

63a 

-Non compliance with statute, when amounts 

to illegality and irregularity, stated — Tests to 
distinguish illegality from irregularity, stated 

68c 

-Indention of Act clear — Words should 

not be inserted to reduce it to nullity 116c 

**-Duty of Courts — Courts canDOi make 

new laws or repeal existing ones 179c 


-Technical legislation — Language plain — 

Words to be construed according to ordinary 
and natural meaning in absence of indication 
to contrary 191a 

-Section should be construed as a whole — 

Section should not ba construed without refer¬ 
ence to proviso :4253 

-Restrictions in heading 240a 

-Retrospective effect —Vested rights should 

not be affeotd by giving such effeot—Enact¬ 
ment dealing with procedure applies to pending 
actions — Appellate Court can give effect to 
remedies introduced by statutes pending appeals 

2406 

-Reference to another statute (SB) 274/ 

-Title of Chapter—Value of 3496 

-Liberal and reasonable construction must 

be put on the words used—Construction should 
advanoe the clear intentioa of Legislature in 
enacting a particular section 8546 

-Provisions clear and unambiguous—Court 

has nothing to do with their reasonableness or 
otherwise— Two meanings possible — Reason¬ 
able intendment would be more acceptable 

4176 

-Aot caprioious or unjust — Duty of Court 

to give effeot to language of Act (8B) 444 g 

-Plain construction 508c 

-Retrospeative operation 515c 

-Definition 5246 

-Retrospective operation 5296 

-Marginal note is not part of statute 

5516 

-Proviso—Effect of 551c 

-Avoiding repugnanoy 570c 

-Consolidating Act 578a 

Land Acquisition Act (I [l]of 1894), S.23 
—See Defence of India Aot (1989), S. 19(1) 
(e) 498 

-S. 23 (1) —Requisition—Possession taken 

—No acquisition of ownership—Compensation 


Land Acquisition Act (conti.) , 

has to be assessed on basis of fair market value 
for suoh interest — Pair rent must be national 
fair rent of hypothetical tenant — Any restric¬ 
tive executive order or Rent Control Order 
cannot be considered in assessing fair rent 83 

- S. 28 — See Defence of India Act (1939), 

S 19 (1) (e) 49d 

-S. 34—See Defence of India Aot (1939), 

S. 19 (1)(e) 498 

Landlord and Tenant—Putni lease—Coven- 
ant by putnidar to submit collection papers' 
yearly affects value of laud and. therefore,' is 
oovenant running with land — Covenant binds 
assignees from parties — Transfer of Property 
Act, 1882, S. 40 195 

Letters Patent (Cal.), Cl. 13 — See Munici¬ 
palities — Bengal Municipal Act (XLV [45] of 
1932), as amended by Aot (XI [11] of 1986), 
Ss 39-B and 43 536 

- Cl. 34—See Succession Act. 1925, S. 800 

Slid 

Limitation — See Tenancy Laws — Bengal 
Tenancy Act (VIII [8] of'1885), S. 26F(4) 
(a) 265 

Limitation Act (IX [9] of 1908), Ss. 3, 29 
(2) —Special or local law — Applicability of 
S. S — Effect of Amendment of 11/22 356d 

—— S. 3 —Execution application — Failure to 
decide point of limitation — Subsequent execu¬ 
tion application —Point of limitation — Bar of 
res judicata—Civil P. C. (1906), S 11 513a 

-S. 5, Art 163 — Application under 0. 9, 

R. 9, Civil P. C.—Extension of period of limi¬ 
tation 2l7h 

- Ss. 5. 12 and 29 — Appeal against deci¬ 
sion of Tribunal constituted under Calcutta 
Improvement Act (V [5] of 1911)—Certificate 
of fitness under 8. 8 (b) (i), Calcutta Improve¬ 
ment (Appeals) Act (1911)—Application for — 
Period of pendency—Exclusion under S 12 or 

S. 5 — Calcutta Improvement (Appeals) Act 

(1911) S. 8 856c 

- S. 9 -Tenancy Laws — Bengal Tenancy 

Act (VII [8] of 1885), S. 185 and Sch. Ill, 
Part I, Art. 2 (b)—Limitation — Extension in 
case of suspended cause of aotion 298 

-S. 12—See ibid, 8. 5 856c 

-Ss. 12, 29 — Appeal against decision of 

Tribunal constituted under Calcutta Improve¬ 
ment Aot (V [5] of 1911) — Applicability of 
S. 12 — Calcutta Improvement (Appeals) Act 
(1911), S. 3—Special Tribunal 856* 

-S. 12 —Interval between date of judgment 

and signing of decree—Period for oopies of judg¬ 
ment and deores—If can be excluded 8566 
-S. 18—See Tenancy Laws — Bengal Te¬ 
nancy Act (VIII [8] of 1885). S. 174 (8) 

1666; 520<J 
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- -S. 22 — See Bengal Agricultural Debtors 

Aot (VII [7] of 1986), S. 87A (2) 646; 54c 

- S. 22 — Partners of fiim on record either 

as plaintiff or defendant — Civil P. C. (1908), 

O. 1, 0. 30, R. 9 236a 

-S .29 -See (1) ibid, S. 5 856c 

(2) ibid, S. 12 353a 

(3) Debt Laws—Bengal Agri¬ 
cultural Debtors Aot (VII 
[7] of 1937). S. 37A (2) 

546.54c 

-S. 29 (2)—See ibid, S. 8 356d 

- Art. 11A — See Civil P. 0. (1908), 0. 6, 

17 5666 

Art. 11A —Applicability — Dispossession 
subsequent to delivery of possession — Civil 

P. C. (1908). 0. 21 , R. 100 555 

- Arts 30. 31— Applicability — Short deli¬ 
very _ Suit for compensation for loss of goods 
in transit 394 ^ 

- Art. 31—See ibid, Art. 30 3946 

-- Art. 31 — Starting point — “When the 

goods sought to be delivered” 394c 

~— Art. 110 — See Tenancy Laws — Bengal 
Tenancy Act (VIII [8] of 1885), Sch. Ill, Art 2 

, 134 

— Art. 120 — See Bengal Public Demands 

Recovery Act (III [3] of 1913), Ss. 34 to 37 

, 467a 

- Arts. 136 and 141 — Scope — Suit by a 

transferee from a Hindu or Muhammadan en¬ 
titled to sue for possession under Art. 141 _ 

Limitation 506a 

- Art. 137—See ibid, Art. 144 926 

Art. 137 —Applicability — Article cannot 
apply to purchaser at sale in execution of mort¬ 
gage decree 92 c 

- Art. 141—See ibid, Art. 136 506a 

- Art. 141 — Onus of proof 5066 

- Art. 142 — See ibid, Art. 144 926 

- Art. 144 — Symbolical possession—Deli- 

\ery of, operates as transfer of possession _ 

Decree holder given such possession on certain 

day — Judgment-debtor keeping him out of 

possession from next day — Judgment.debtor’s 

possession becomes adverse from such date_ 

Suit for possession by decree-holder is governed 
by Art. 144 &2 a 

Art. 144 — Adverse possession against 
mortgagor — Simple mortgage by H in plain 
tifl 0 favour — Suit by plaintiff — Deoree ob- 
tamed — In execution mortgaged property 
purchased by plaintiff and symbolical posses¬ 
sion obtained — In meanwhile H obtaining 
ejectment decree against defendants who were 
nia tenants and obtaining symbolical posses- 
8l ?“ by plaintiff for khas possession 

within twelve years of date of his purchase — 


Limitation Aot (contd.) 

Art. 144 and not Arts. 137 or 142 held applied 
— Suit held was not barred — Limitation Act 

(1908), Arts. 137 and 142 926 

- Art. 162 — Starting point 2l7g 

- Art. 163 — See ibid S. 5, Art 168 2176 

- Art. 133 — Applicability to Original Side 

of High Court 2176 

- An. 182 — Scope — Article should bo 

liberally construed 4936 

- Art. 182 (5) — Final order 370 

Art. 182 (5) — Step-in-aid—Application 


for transfer of decree — Application is step-in¬ 
aid even though no application for execution is 
pending 493c 

- Art. 182 (6) — Step-in-aid—Application 

for issue of notice under 0. 21, R. 22 without 
execution application — Whether step-in aid 

493d 

- Art. 182 (6) — ‘In accordance with law' 

— Meaning — Application for execution by 
attachment of movables as per list — No list 
filed—Application is in accordance with law 

493e 

-- Art. 182 (5), Expl. 1 — Death of sole 

judgment-debtor—Execution against one of his 
legal representatives saves limitation against all 
representatives 418/ 

Master and Servant — See Contract Act 
(1872), 8. 62 232 

Maxims — Quicquid inaedi/icatur solo solo 
cedit — Principle is not in consonance with 
usages aDd customs of this country 121d 

Motor Yehioles Act (IV[4] of 1939). S. 112 
—Motor Vehicles Rules, R. 174 (d)—Cab with 
defective meter produced for renewal of certifi¬ 
cate — Producer if can bo convicted for use of 
defective meter 329 

Motor Yehioles Rules (1940) It. 174 (d) — 
See Motor Vehicles Act (I93y), S. 112 329 

MUNICIPALITIES 

Bengal Municipal Act (XV [15] of 1932), 
as amended by Act (XI [11 ] of 1936), Ss. 39-B 
and 43 — Eleotion Court — Order of — No 
power in High Court to interfere in revision — 
Civil P. C. (1908), S. 115 — Government of 
India Act (1935), S 224 (2) — Letters Patent 
(Cal.). Cl. 13 536 

- S 43 — See ibid, S. 39-B 536 

- S. 167—See Provincial Small Cause Courts 

Act (1887), S. 15 415a 

Calcutta Municipal Act (III [3] of 1923), 

S. 4 — Scope — Assessment of area as bustee 
without formal decision by the Commissioners 
to that effect is not prohibited by S. 4 201a 

—S. 127 — Seotion does not speak of hy¬ 
pothetical user—Land used for letting purposes 
—Building erected by leasee used by himself— 
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Municipalities (contd.) 

Buildmg can not be regarded 8S held for le'ting 
purposes 121fl 

-S 127 (a — Applicability—Assessment 

of premises in 1942-43 — Owner and occupier 
same at such time — No structure on land — 
Structures raised by lessee about 1945—Assess¬ 
ment by corporation of bare land and building 
portion — Assessment h*-ld was illegal both 
under Ss 127 (a) and 131 (2 (d) — Ca'cutta 
Municipal Act (III [3] of 1923), S. 131 • l) 
and (2) (d) 12la 

- S. 127 (a) — Corporation valuing premi. 

ses by snb.dividiDg same into two parts — No 
application for sub-division — No proceedings 
taken for such purpose — Assessment held 
was bad even if section applied 1216 

-S- 127 (a) (b) — Assessment partly under 

both sub-sections is not perm'-sible 121c 

- S. 127 (a and (b )—Scheme of section— 

Bare land is valued under sub-s- (a)—Building 
erected for letting purposes—Case would be 
governed by same sub-section—Building not 
ereoted for letting purposes—Sub s (b) would 
apply lssl / 

- Ss. 131 '1), 2 (d)-See ibid, S, 127 (a) 

121a 

- S. 363 — Offence is committed when 

struoture is raised without sanction or in devi¬ 
ation of order passed by t'orporatioo— (Obttor) 
f'Per Mookerjee J.) —Calcutta Municipal Act 
(III [3 of 1923), S. 364 36* 

- Ss. 363 and 534 — Proceedings under 

S. fc68—Fine cannot be inflicted under S 4^3 

140a 

- Ss. 363 and 493 — Application under 

S 363—Magistrate has no jurisdiction to con¬ 
vert it as one under 8 493 1406 

- S. 363 —Magistrate can refuse demolition 

if it would be against equi'y and justice—High 
Court’s powers on revision are same as that of 
Magistrate 140c 

- S 364 — See Municipalities — Calcutta 

Municipal Act (III [31 of 192*) S. 868 36* 

- S 386 —Heading to section to be regarded 

as preamble to it—Hection 386 is attracted 
with reference to s : oring id prt-mises limited by 
the heading to such seotion—Interpretation of 
Statutes 417a 

- S. 386 —Statute providing for license for 

carrying on trade—Consideration whether per¬ 
son concerned earned profit irrelevant -Storing 
of grain in certain premises by Post and Tele¬ 
graphs Department for benefit of employees 
without license—Section 386 attracted 417c 

-S' 386 —Crown bound by statute if ex. 

pressly named or by necessary implication— 
Crown not named in Act and hence not bound 
by ti. 886 417d 


-S 386 (1) (a )—Electroplating does not 

fall within Web. XIX—No offence to carry on 
such business without licence 1476 

- S. 420 —Conditions precedent for attract¬ 
ing section stated 'Per Mookerjee J.) 86 d 

- S. 421 — See Criminal P. C. (1898), 

Ss- 435 and 439 42 a; 4236 

- S 421 —Order against Crown—Crown— 

Statute binding 4216 

-S 421 —Order under, for destruction— 

Persons affected by order, if should be heard 

423 a 

- S. 421 (2 )—Order passed by Magistrate 

under section—Order is judioial—High Court 
has juris liction to revise order under S. 435, * 
Criminal P. C (Per Mookerjee JDas Gupta 
J.) oontra'—Criminal P. C. (1898), S. 435 

36a 

--S 421 (2 )—“If it appears”—Meaning of 

— Expression i» used in its wider sense as 
signifying that which is made dear by evidence 
or is dear to comprehension—(Per Mookerjee 
J.) 36/ 

- S. 421 (2) — Order for destruction of 

article seized — Order is penal one — (Per 
Mookerjee J.) 3 65 

- S. 421 (2 >—Whether particular foodstuff 

is injurious to public health—Question is one 
of fact—(Per Mookerjee J.) 36/ 

- S. 421 (2 )—Magistrate need not examine 

each of tins seized ~ How many tins should be 
examined depends upon facts of each case 3 6k 

-S 488 —Trial for disobeying notice un er 

Rule 4 (2) of >ch. XVIII—Question of dan- | 
ger ms condition of building and necessity to * 
vacate canuot be agitated before Magistrate , 

188 

- S. 488 (2 )—Previous wrong conviotion— 

Subsequent conviction under S 488 ( 2 » for 
con'inuing to do act for whioh acoused was* I 
wrongly oonvictnd is illegal 147c 

- S 531 —Magistrate appointed under, is I 

orimmal Court witmn S. 6 , Criminal P C. 
(Per Mookerjee J .)—Criminal P. C. (1898), I 

S. 6 366 

-S. 531 —Municipal Magistrate, Calcutta, 

is subordinate to High Court (Per Mookerjee 
J .)—Criminal P C (1898), S 435 36c 

- S 533 —Aocused absent at adjourned hear¬ 
ing—Ca>e not covered by S. 533 — Conviotion 
in accused’s absence is bad 147a I 

-S. 535 — Order under, behind back of I 

party 814 

- Ohap. 31—See Evidence Act (1872), 8 s 85 

and 77 877 a 
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Muhammadan Law—Marriage—Dissolution 
—Agreement giving wife right of separate resi¬ 
dence and maintenance and divoroe—Contract 
Aot(L872) S. 28 304 

Partition Act (IV [4] of 1893), Ss. 2 and 3— 
Application under S. 3, when can be made 

431a 

-S 3 —Interpretation 4316 

-S. 4 —Share in dwelling house belonging 

to undivided family—Meaning of—Undivided 
family means family which owns dwelling 
house and has not divided it—Transfer of ehare 
by member to stranger—House does not cease 
to be one belonging to undivided family—T. P. 
Act (1882), S. 44 111 a 

- S. 4 —Dwelling house—Co-sharers having 

their own separate huts on cites forming part 
of undivided property — Integrity of dwelling 
house is not destroyed 111c 

- S. 4(1) — Competence to apply under_ 

Qualification to be judged witb reference to 
position at date of application—Member having 
previously alienated his share, repurchasing it 
before application—Member is not disqualified 
from olaiming under S 4 (l) 1116 

Partnership Act (IX 19] of 1932), S 69(3 > 
—‘Proceeding’, meaning of—Arbitration clause 
in contract with unregistered firm — Reference 
to arbitration if barred—Arbitration Act (i94u), 
S. 2 (a) 891 

Penal Code (XLV [45] of I860', S 181- 
See Criminal P. C. (1898), 8. 195 (l) (a) 97a 

-S. 182 fa) — Acoused writing letter to 

chairman of municipality objecting to name of 
S in Electoral Koll — Assertion therein tbat S 
was not pay ng income tax and tbere'ore he 
could not claim to be voter—Copy of letter sent 
to Bub-Divisional Officer — Such officer re¬ 
quested in accompanying memorandum to call 
for from Income-tax Offioer necessary informa¬ 
tion—Enquiry made by Sub-Divisional Officer 
—S found to have paid income tax—Sub-Divi. 
Bional Officer filing comp aint against accused 
for offence under S 182—Sub Divisional Offi -er 
held had no right to tile C'unplaint— riminal 
P. 0 (1898), 8. 195 (1) (a) 976 

-- 290 —Public nuisance—Clandes¬ 
tine prostitution . 830a 

—S. 268—See Criminal P. C. (1898), 8. 18 t 
(1), Para. 8 849a 

- S. 290—See ibid, 8s. 268, 290 830a 

—■—S 339 — Landlord preventing tenant from 

using bath-room and privy by locking it _ 

Offence under 8 889 is committed — Dipputo 
of thii bind can however be tried more suitably 
in oivil Court — On facts landlord held not 
guilty of any offenoe a9 bath-room and privy 
were not part of tenancy 157 


Penal Code (contd.) 

- S. 361 — Taking’ — Meaning — Leaving 

gua>dian's protection due to previous arrange¬ 
ment with acoused 4066 

-Ss- 361 366 — Age of girl not established 

—No conv'ction 4 « 6c 

-S. 366 - See ibid, S 361 406c 

-S 403 —Cheque wrongly dishonoured — 

No misappropriation—Remedy lies in civil -nd 
not criminal Court old 

-S 405—See ibid, Ss. 409 and 405 57 c 

-S 405 —Tailor refusing to deliver clothes 

unless payment of tailoring is made — It is not 
case of oriminal breach of trust unless it is 
shown that clothes were not made out of m tte- 
rial supplied and that he had disposed of mate¬ 
rial — It would bo criminal breach of trust if 
upon payment being tendered, delivery of clothes 
is refused 35 

-S 405 —Applicability to Mahomedan co- 

owners 523 

-S 409 — Banker — Persons working in 

bank are not bankers 57 a 

- Ss. 409 and 405 — Entrustment — Dep >sit 

in bank — There ib no entrustment — Rela- 
tionship between bank and customer is that of 
creditor and debtor 57c 

-5. 441 — Tenant temporarily vacating 

premises for purposes of repairs ou request of 
landlord — Landlord re* us mg to give back 
possession — No evidence tb-*t landlord has any 
intention to intimidate, maul'- or annoy or to 
commit offence — Action of landlord though 
unlawful noes not amount to offence under 
eecond part of 8. 441 80a 

-Ss. 441 and 448 —‘ Unlawfully remains 

tbore” 410 

-.9. 448-So.e ibid. 8. 411 410 

-Ss. 499, 500 — Repetition of defamatory 

statements in question form 843a 

-S 499. Exception 1 —“Any thing which is 

true" 3486 

-S. 499, Exception 1 — Scope and ap< li- 

cabil'ty 339 

-S. 499. Exceptions 8 and 9 Good faith 

— Accused lodging in'orm »tion agamst com¬ 
plainant—No speoifio haige of theft of bicycle 

— Accused merely eta r ing that two persons told 
him tbat complainant ha • tai-en away bicycle 

_*o use6 held came within Exceptions 776 

Precedents—Authority of — Decision merely 
ba-ed on concession of a pleader — Decision 
is nor binding 4736 

Presidency Small Cau*e Courts Aot 'XV 
[16] of 1882 S. 41 — Proceedings under 
Chap VII. are not a suit 244a 

*- S. 48 — Decree for ejeo’ment against 

tenant —Remedy of sub tenant claiming under 
8. 11 (3), West Bengal Aot XXXVIII [38] of 
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Presidency Small Cause Courts Act (contd.) 
1948 — Procedure—Civil P. 0. (1908), S. 141 
—Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII [38] of 1948), S. 11 (3) 2446 


Provincial Small Cause Courts Aot (contd.) 

- Sch. II, Art. 13—See ibid, S. 15 415a 

- Sch II, Art. 35 (it) —Tenant cutting and 

appropriating trees planted by his predecessor 
— Suit by landlord for compensation alleging 
tenant entitled only to fruits of trees — Tenant 


Press (Emergency Powers) Act (XXIII 
[23] of 1931), S. 4 (1) — Artiole, how should 
be read (SB) 4446 

* - S. 4(1) (d) — Government established 

by law — Government of majority party — 
Section, if has application to present Govern¬ 
ment (SB) 444a 

* - S. 4 (1) (d) <& Explanation 2 —Criticism 

of measures with view to obtain their alteration 
—Suoh criticism, if oan come within misohief of 
section — Section criticised in light of changed 
conditions (SB) 444c 

- S. 4 (1 ) (d) — Truth of what is stated in 

article and purpose of writing, if material 

(SB) 444 d 

-S. 4(1) (d )—Writer charging Provincial 

Governments with wicked, callous and inhuman 
conduot — Article held came within seotion 

/ (SB) 444c 

-S. 4 (1) (d) — Public sentiment and 

surrounding circumstances, if can be considered 

(SB) 4446 

- S. 4 (1) (d) — ''Disaffection” — Term 

explained * (SB) 444» 

- S. 8(1) — Service of notice on publisher 

„ . (SB) 414/ 

Preventive Detention (Extension of Dura¬ 
tion) Order, 1950 — See under Public Safety. 
Provident Funds Aot, (XIX [19] of 1925), 
S. 3 (1) — See Civil P. C. (190*), 0. 40. R. 1 

212 

Provincial Insolvency Act, (V [5] of 1920). 
S. 2 (1) (d) —"Property”—Present disposing 
power 487a 

— —S. 44 (2) — Effeot of discharge under— 
Receiver if becomes functus officio after dis¬ 
charge of insolvent 4876 

- S 44 (2 )—Order of discharge—Its effeot 

on debt 487c 

Provincial Small Cause Courts Act (IX 

[9] of 1887), S. 15 and Sch. II, Art. 13 — 
Suit for recovery of municipal taxes — Juris¬ 
diction of Small Cause Court — Municipalities 
— Bengal Municipal Act (XV [15] of 1932), 
8. 167 415a 

- S. 25 —Finding of faot based on misappre- 

ciation of evidence—High Court would interfere 

2016 

——S 27 — Munsif having jurisdiction to try 
suit of Small Cause nature trying such suit in 
ordinary jurisdiction—That faot does not take 
away the prohibition of appeal against h'S deci¬ 
sion in such suit 1096 


claiming right to cut trees under law — Suit 
held cognizable by Small Cause Court 109a 

PUBLIC SAFETY 

Bengal Criminal Law Amendment Aot 

(VI [6] of 1930)—See Public Safety—Preven¬ 
tive Detention (Extension of Duration) Order 
(1950) (SB) 2746 

**- Preamble and S. 2 (l) —Aot, if valid 

after the passing of the Constitution of India— 
Constitution of India, Arts. 13 (l), 19 (1) (d), 
19 (5) and 22 (4) (SB) 274c 

- Preamble and S. 2 — Aot if provides for 

preventive detention — Detenu not produced 
before Magistrate within 24 hours as required 
under Art. 22 (2), Constitution of India—Effect 

— Constitution of India, Art. 22 (2) • 

(SB) 274s 

-S. 2(1) (i) — Detention without forming 

opinion whether detenu was at any time mem¬ 
ber or is member of certain kind of association 

— Detention is illegal under Aot (assuming 

that the Aot is not void) (SB) 274 d 

* Preventive Detention (Extension of 

Duration) Order (1950) — Applicability to 
Bengal Criminal Law Amendment Aot (1930) 
and West Bengal Security Ordinance (1949)— 
Constitution of India, Arts. 22 (7) and 373 — 
Public Safety—Bengal Criminal Law Amend¬ 
ment Act (1980)—Public Safety—West Bengal 
Security Ordinance (1949) (SB) 274 h 

-Validity — Constitution of India, Arts. 18 

(l) and 2£ (7) (a) and (b) (SB) 274» 

West Bengal Criminal Law Amendment 
Aot (VII [7] of 1947) — See Adaptation of 
Laws Order (1950), R. 28 (SB) 274; 

West Bengal Security Aot (XIX [19] of 
1950), S. 21 (1) and (4 )—Orddr under S. 21 
(1)—Satisfaction of authority—Nature 548 

West Bengal Seourity Ordinance (1949)— 
See Adaptation of Laws Order (1950), R. 28 

o (SB) 274/ 

- See Public 8afety — Preventive Detention 

(Extension of Duration) Order (1950) 

* o (SB) 274 h 

-S. 22 — Validity of Ordinance—Consti¬ 
tution of India, Arts. 18 and 22 (4) 

_(SB) 274? 

Railways Act (IX [9] of 1890), S. 72 — 
Risk Note A — Short delivery — Leakage in 
transit — Railway, when oan be absolved from 
liability 394a 
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Railways Act (contd ) 

-S. 75 (1) and (2) —Applicability—Actual 

value of excepted goods consigned exceeding 
Ra. 100 but value deolared to be less than 
Ra. 100—Goods lost—Claimant not entitled to 
compensation 100 

Registration Aot (XVI (16) of 1908), 
Ss. 2 (7), 17 (d) and 49 —Agreement to lease 
for 5 years shed and godown which would be 
provided—Agreement does not operate as pre- 
sent demise and is not lease — Even if deed is 
lease, it is admissible as proof that acts were 
done in part performance of it—Deed if availa. 
ble as evidence of oontract for S. 53-A, T. P. 
Act (Quare) 236 

Rent Control Legislation— See under Houses 
and Rents. 


Soldiers (Litigation) Act (IV [4] of 1925), 
S' 11 — Scope — Soldier’s suit dismissed for 

default — Application to set aside dismissal _ 

Period of service prior to dismissal of suit not 
to be exoluded 411a 


Speoifio Relief Act (I [l] of 1877), S. 19— 
Suit for specific performance of an agreement 
for sale of house—Claim for compensation for 
breach of agreement on ground of delay on part 

of vendor and also for turning out trespasser_ 

Compensation for period of delay allowed at a 
rate of rent which the house would fetch — 
Claim for compensation for turning out tres¬ 
passers held could not be allowed as it was in- 
determinate and a* the plaintiff oould sue the 
trespasser for damages for period he was kept 
out of possession 383/ 

- S. 42 — See Civil P. G. (1908), O. 32. 

R. 15 30 

- S. 42, Proviso — See Bengal Court of 

Wards Aot (IX [9] of 1879), S. 13 A 386e 

-S 42, Proviso— 8uit for mere declaration 

—Defendant acquiring possession pending suit 

386a 


■S. 42 Proviso —Suit for declaration— Pro¬ 
perty managed by Court of Wards under S. 13 A, 
Bengal Court of Wards Act—Injunction res¬ 
training Court of Wards from giving pos¬ 
sesion to defendant— Suit if maintainable— 
Bengal Court of Wards Aot (IX [9] 1879), 
S. 18A . 336d 

Succession Act (XXXIX [39) of 1925) 
S. 2 (66) (As amended in 1929) -Definition of 
District Judge includes Judge of High:Court on 
Original Side 377 0 

- S. 63 (o )—Soribe as attesting witness — 

Evidenoe Aot (1872). S. 68. 401 

-Ss. 263, 283 (l) (o )—Revocation of pro. 

bate—Application for—Trespasser in possession 

of deceased’s property has no interest in it_He 

oannot apply for revocation 17Ja 
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Succession Aot (contd.) 

——S' 283 (1) (c) — See ibid, Ss. 263, 283 
(1) W 179a 

-S. 300— High Court—Original 8ide—Pro¬ 
perty not within limits of ordinary Original 
civil jurisdiction—Jurisdiction to grant probate 
—Letters Patent (Cal). Cl 34 itfld 

-S. 300 (2) —Notification under 3776 

- S, 307— (Case under Succession Act (1865), 

S. 269, 'corresponding to S. 307)—Executor- 
Power to dispose of property—Duty of parties 
dealing with executors —Power to charge estate 
for necessary repairs—Burden of proof 550a 

Ss. 332, 333, 335—~ Assent to legacy by 
executor 5596 

- S. 333—See ibid, S. 332 5596 

-<S 335 — See ibid, S. 332 5596 

- Ss. 372, 373 —Application for certificate_ 

Corrections of defects in 578c 

- S. 373—See ibid, S. 372 578c 

-S. 383 (d )—Partial revocation—Death of 

one of grantees of succession certificate—Sur¬ 
vivors if can give proper discharge 5786 

Supreme Court Rules (1950), O. 12, R. 3— 
See Civil P. 0. (1908), O. 45, R. 7 (1) 318 


TENANCY LAWS 

Bengal Non-Agrlcoltural Tenanoy (Tempo- 
rary Provisions) Act (IX (9) of 1940), 
S. 3—‘‘Suit or proceeding"—Appeal is not suit 
or proceeding and cannot be stayed 206 

Bengal Tenanoy Act (VIII [8] of 1885). 
S- 4 (3) -See T. P. Act (1882), S. 106 20a 

- S. 26 F (as amended in 1938) — See 

Civil P. C. (1908). 8 . 11 300 

-S. 26F —Co-sharer tenant trans r erring his 

interest —Landlord exercising his right of pre¬ 
emption under old section—Interest of cosharer 
tenant transferred to landlord —Other cosharer 
tenant transferring his interest subsequently— 
Landlord having no right of pre-emption a a 
landlord under new section—Landlord held was 
entitled to pre-empt as co-sharer under new 
section 103 

- S. 26F (4) f a) —Application by trans- 

feree co-sharer—Limitation 265 

-S. 26F —Involuntary transfer 252 

- S. 168 A— See (l) Civil P. C.. (1908), 

8 - 11 8 d 

(2) T. P. Act (1882), 
8. Ill (d) it 

- S. 168A— Property other than defaulting 

tenure — Appointment of receiver in respect 
thereof not barred 

-S. 168A —Decree for rent does not in¬ 
clude cost 3 decreed in suit 156 

- S.168A —Non compliance with, by decree- 

holder auction-purchaser—Effeob 486 
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Tenancy Laws (contd.) 

_S. 168 i (1) (a )—Charge for payment of 

rent_Charge, if oan be enforced 3286 

_ S. 168A (1) (b)— Purchaser” inoludes 

decree-holder purchaser — Equities between 
landlord decree holder-purchaser and judgment- 
debtor tenant, how determined, stated 15a 

_Ss. 173 and 174 (3 )—Application under 

both sections—Rejection by trial Court — Ap¬ 
peal — Appeal lies against order so far as it is 
under S 1'4 (*) 166a 

_S 174 — See Civil P. C. (1908), 0 21, 

R t0 520c 

_ S 174 —Application under S. 174 (3) dis¬ 
missed for default — Appeal lies under S. 174 
(5) 209c 

_ Ss. 174 (3) — Application under, to set 

aside sale on ground of fraud—Benefit of S. 18, 
Limitation Act—Fraud on part of auction-rur- 
cha j er need not be proved — Limitation Act 
(1998), S. 18 1666 

-S. 174 (3) — Delay in applying for deli¬ 
very of possession—Civil P. C. (1908), O. 21, 
R. 90 520a 

- S. 174 (3)— Extension of time on ground 

of fraud —Limitation Aob (1908), S. 18—Civil 
P. 0. (1908', 0. 21, Rr. 90. 92 520 d 

-S. 174 (5) Proviso —Deposit when may 

be made — Deposit required under the proviso 
to S. 174 (5) need not be made within limita 
tion, but it can be made at any time before 
the appeal is admitted 156 

- S. 182 — Right given by section is a per¬ 
sonal right — It continues to be available 
only so long as conditions in 8. 182 are satisfied 

170a 

-S. 182, (as amended in 1928) — Word 

‘contiguous’ must be construed in its striot 
sense—Person holding homestead in one village 
and agricultural holding in another adjoining 

village _ Subsequent division of latter into 

three villages with result that contiguity was 

lost_Person loses his right to olaim benefit of 

8. 182 1 ™b 

_ S. 184—See Fisheries 354c 

_S. 185—See Limitation Act, (1908), S. 9 

298 

_ Ss. 193,153, Exception —Applicability— 

Suit to recover rent for fishery—Second appeal, 
whether lies 864a 

_ Sch. Ill, Art. 2— Applicability—Suit for 

arrears of putni rent—Article applies—Limita¬ 
tion Aot (1908), Art. 110 184 

- Sch. Ill, Part. I, Art. 2 (b)—See Limi¬ 
tation Act (1908), S. 9 298 

Calcutta Tbika Tenancy Aot (II [2] of 
1949), S. 2 (5 )—Thika tenant — Who is — 
Proof — Person to prove system referred to in 


Tenancy Laws (contd.) 

S. 2 (5) — It is not matter of legal interpreta¬ 
tion but question of fact in every case 

280 

- Ss, 6 28 — Decree for ejectment with 

damages from date of suit till delivery of pos¬ 
session—Variation of 381c 

-Ss. 6, 28 — Decree for ejectment and for 

arrears of rent — Date of varied deoree — 
Tenant, whether entitled to time for pa>ment 

under S. 6 381d 

- S. 28 —Order under—Appeal 819a 

-Ss. 28 and 31 —Pre-Act consent decree— 

If oan be rescinded 3196 

-S. 28 — Applicability — Essentials 

381a 

-S. 28 — Decree for ejectment and for 

arrears of rent—Variation of 8816 

-S. 28 — “Court making the decree or 

order”—Expression refers to trial Court — In¬ 
vestigation as to conformity is to be made by 
trial Court and not by any other Court 881c 

- S 28 —Variation of decree under—Nature 

of—Both sides must be given opportunity to 
establish conformity or otherwise 881/ 

Caloutta Thika Tenanoy Ordinance West 
Bengal Ordinance (XI 111]of 1948), Ss. 3 
ana 2 —Surrender of existing lease with struc¬ 
tures made by tenant—Tenant agreeing to re¬ 
main as monthly tenant—Tenant, if can claim 
protection under Ordinance 428 

West Bengal Non Agricultural Tenanoy 
Aot (XX [20] of 1949), S. 88— Ejectment suit 

_Stay of delivery of possession under previous 

Tenanoy Act—Appeal—Effeot of S. 88— Ten¬ 
ancy Laws — West Bengal Non-Agricultural 
Tenanoy (Temporary Provisions) Aot (IX [9] 
of 194U), S3, 532 

West Bengal Non-Agrioultural Tenanoy 
(Temporary Proyisions) Aot (IX [9J of 
1940), S. 3—See Tenancy Laws—West Ben¬ 
gal Non-agricultural Tenanoy Act (XX [20] of 
1949), S. 88 532 


Tort — Malicious prosecution — Infruotuous 
oriminal process 259a 

-Malioious prosecution—Prosecution—Test 

—Mere filing of false complaint 2596 

-Malicious- prosecution — Damages — 

Grounds 259c 

Transfer of Property Aot (IV [4] of 1882), 
S. 40—See Landlord and Tenant 196 

- S. 44—See Partition Aot (1893), S. 4 

111a 

- S.53A— Rights of transferor—Seotion 58A 

sanctions enforcement by transferor of his 
contractual lights against transferee—Exeroiee 
of his rights is not dependent upon fulfilment 
of conditions mentioned in S. 58-A—Unregis- 




Subject Index, A. 

T. P. Aot (contd.) 

tered lease of premises for 5 years — Contract 
partly performed—Lessee bound to vacate pos¬ 
session on expiry of period 23a 

- S. 53.A — Contract partly performed — 

Breach of—Suit for damages is not required to 
be rested on S. 63-A 23 <j 

-S. 65 (l) (d) — See Contract Act (1872), 

S. 55 52Ga 

- S. 65 (l) (e )—Duty of seller to protect 

property 333a 

- S. 55 (1) (f)— Agreement to sell house— 

Duty to gite vacant possession 3336 

-S. 55 (1) (f )—Duty to give possession to 

buyer’s nominee 833i 

-S. 55(1) (g) —Incumbrance—Occupation 

by trespassers 333c 

-S. 63 — See T. P. Act (1892), S. Ill (d) 

16 

- S. 100 — Charge for payment of rent 323a 

- S.105 —Lease or licence—Te9t to deter¬ 
mine stated—Grant for manufacturing process 
involving installation of co?tly machines by 
grantee—Premises to be returned on expiry of 
term in same condition in which it was handei 
over — Alterations with permission of grantor 
permissible—Grant held lease and not liconoe. 
(Obiter) 23 d 

- S. 106 — Plaintiff taking some land on 

non agricultural lease from unoles and sub. 
leasing some to defendant for residential pur¬ 
poses—Upon death of uncles plaintiff inheriting 
iheir interest and amalgamating them with 
Borne non agricultural holding inherited by him 
from father — Defendant held did not become 
under raiyat. within the meaning of S. 4 (3), 
Bengal Tenancy Act, sub.lease being non-agri- 
cultural at inception — Notice under 8. 106 
held valid — Bengal Tenancy Act (VIII [8] 
of 1885), 8. 4 (3) 20a 

- Ss. 106 and 107 —Scope of—There is no 

confliot or contradiction between them. (Obiter) 

' 23 c 

-S. 108 (e) — See Contract Act (1872), 

8. 65 441 

- S. Ill (d) —Merger— To constitute mer¬ 
ger there must be union of entire interest of 
lessor and lesee—Putni sale—Darputnidar de- 
positing amount under 8. 18 (4), PeDgal Putni 
Begulation — fie subsequently acquiring inte¬ 
rest of another dar putnidar in execution of his 
rent decree—Position of depositmg dar-putnidar 
being that of mortgagee there is no merger of 
darputni purchased by him — Bengal Tenancy 
Act (VIII [8] of 1885). S. 168A—T. P. Act 
(1882), 8. 68—Trusts Act (1682), B. 80 16 
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T. P. Act (contd.) 

-S. 112 —Covenant not to erreot structure 

— Breach of—Continuing breach — Waiver of 
forfeiture 256a 

-S. 113 — Proceeding for fixing standard 

rent—If amounts to waiver 515a 

Trusts Act (II (2) of 18S2), S. 90 _ See 
T. P. Act (1882) S. Ill (d) 1A 

West Bengal Blaok Marketing Act 
(XXXII [32] of 1948), S. 2(b) _ Bread 
coupons forged—Intention to U3e them as gen 
uine is proved—Bread Coupons whether were 
necessary in law, is not relevant 125a 

- S 12— Tribunal—Jurisdiction—Tribunal 

constituted under Act has no jurisdiction to try 
offences under West Bengal Black Marketing 
Ordinance 125 c 

-Ss 12 (2) and 14 — Special Tribunal_ 

Jurisdiction — No jurisdiction to try offence 
under S. 474, Penal Code \'25d 

-S'. 26 —Effect on offence? committed before 

Act — Section 26 has not the result of making 
. offences under the West Bengal Black Market, 
iog Ordinance also offooces under the Wes^ 
Bengal Black Marketing Act 1256 

West Bengal Non-Agricultural Tenancy 
Act (XX [20] of 1949)—See under Tenancy 
Laws 

West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act (XXXVIII [38., 
of 1948) — See under Houses and Rents 
West Bengal Premises Rent Control 
(Temporary Provisions) Act (XVII [ 17 ] 
of I960) — Sec under Houses and Renta 
West Bengal Security Act (XIX [10] of 
1950)—See under Public Safety 
West Bengal Security Ordinance (1949) 
— See under Public Safo:y 
Workmen's Compensation Act (VIII (SI 
of 1923). S. 2 ( n) and Sch. II, Cl. (XXVI ' 
—Person employed to load and unload bricks 
in a lorry — No evidence that loading and un- 
loadirg took place in a place as required by 
Sell. II, C;. (XXVI) — Person is not a work¬ 
man and cannot claim compensation 20la 

- S. 3 (1) — Compensation — Right to - 

Workman should be acting in course of em- 
ployment—“himployment” includes things be- 
longing to or arising out of it 16la 

- S. 10 —Notice of accident—Absence of— 

Effect 2616 

- S. 12 — Liability to indemnify — When 

arises 548a 

-S. 12 —Liability to indemnify — Onus of 

proof on contractor 5486 

- S. 25 — Evidence as to disablement — 

Medical certidcates — Evidence Act (1872), 
8.45 20 lc 
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COMPARATIVE TABLE 


Owing to late receipt oi Other Journals the following Supplement 
to Comparative Table of A. I R = Other Journals is issued. 


A. I. R. Calcutta = Other Journals 

AIR 1949 Calcutta 
AIR Other Journals 


AIR 1948 Calcutta 
AIR Other Journals 

269 1LR (1948) 2 C 485 
274 ILR (1949) 1 C 37 
287 ILR (1948) 2 C 538 
296 ILR (1948) 2 C 469 
305FB ILR (1949) 1 C 271 
309 ILR (1948) 2 C 490 


A I R 1948 Calcutta 
AIR Other Journals 

312 ILR (1949) 1 C 333 
320 ILR (1949) 1 C 109 
329 ILR (1949) 1 C 118 
318 ILR (1949) 1 C 158 
333 ILR(1949) 1 C 371 
356 ILR (1949) 1 C 318 


20 ILR (1949) 1 C 400 
63 ILR (1949) 1 C 104 
65 ILR (1949) 1 C 72 
69 ILR (1943) 2 C 503 
93 ILR (1949) 1 C 62 
109 ILR (1949) 1 C 293 


AIR 1949 Calcutta 
AIR Other Journals 
185 ILB (1949) 1 C 507 
189 ILR (1949) 1 C 482 
225 ILR (1^9) 1 C 438 
253 ILR (1949) 1 C 408 
426 ILR (1943) 2 C 654 


A. I. R (37) 1950 Calcutta — Other Journals 


AIR 1950 Calcutta 


AIR 

Other Journals 

1 



8 

53 C W N 

700 

12 

53 C W N 

817 

15 

54 C W N 

243 


85 C L J 

10 

20 

54 O W N 

149 

23 

54 O W N 

58 

30 

53 0 W N 

835 

35 

51 Cr L J 

336 


1950 AWR (3up) 5 


1950 All Cr C 

21 

■36 

51 Cr L J 

346 

53 

• • • 


54 

• • • 


57 

51 Cr L J 

388 


1950 20 Comp C 



220 

69 

• • • 


€1 

51 Cr L J 

394 


1950-20 Comp 

C 



233 

63 

54 C W N 

182 

06 

83 C L J 

397 
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A. I. R. (37) 1950 Calcutta 1 [C. N. 1.] 

G. N. Das and Lahiri JJ. 

Sm, Maya Debi and others — Appellants 
v. Sm. Rajlakshmi Debi and others — 
Respondents. 

A. F. 0. 0. Nog. 83 of 1945. 145 of 1947 and 22 of 
1048, Decided on 2nd May 1949, from orders of Sub- 
Judge, Nadia, D/- 4th December 1944 and 13th August 
1947. 

(a) Bengal Patni Taluqs Regulation (VIII [8] ol 
1819), S. 13(4)—Position of depositor under S. 13 
(4) stated — Putni sale—Darputnidar depositor en¬ 
tering into possession of putni and obtaining decree 
for rent against other darputnidar — Subsequent 
relinquishment of possession in favour of putnidar 
by giving notice authorising him to realise all 
arrears accruing due during his period of posses¬ 
sion — Putnidar becomes assignee by operation of 
law or by writing and is entitled to execute decree 
for rent — Civil P. C. (1908), O. 21, R. 16. 

It is difficult to describe the position of the depositor 
under S. 13 (4), Bengal Putni Taluqs Regulation either 
as that of a bailiff, or as an agent, or as a trustee, or the 
holder of a lien, or as that of an owner. The position de¬ 
pends on the true view one has to take of the efleot of S. 13 
(4) of the Putni Regulation. His position is an anomalous 
one and It is difficult to define it accurately by a legal 
concept ordinarily known to law. Ho is in the position of 
a oreditor who holds the defaulting tenure as if it was 
mortgaged to him. He has an additional right to be put 
in possession on his applying for the same. In the latter 
event If he obtains possession, he can retain possession 
of the same and collect the profits of the tenure saved 
from sale including rents which were unrealised at the 
time of bis entering Into possession and rents accrued 
during the subsistence of his possession and apply the 
same in satisfaction of the deposit made by him. He 
can, however, give up possession even before the 
advance made by him is satisfied, amicably without re¬ 
course to a suit or an order of the Collector. If he gives 
up possession in such circumstances, his right to collect 
the rents already accrued or to acc-ue thereafter, 
decretal or otherwise, cease and all such rights which 
had inhered in him because of his entry into posses¬ 
sion becomes vested in the defaulting tenure-holder who 
goes into possession on the depositor vacating the 
same: Gate law discussed. [Paras 14 and 16] 

A, a dar-patnidar who had deposited under 8. 13 ( 4 ) 
Abe arrears of revenue to avoid a putni sale entered 
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into possession of the putni and obtained a decree for 
arrears of rent against B, another dar-putnidar. A gave 
up possession of the putni by giving notice to C, the 
putnidar. Tho terms of the notice showed that A in¬ 
tended to vest C with the right of realising all arrears 
of rent,decretal or otherwise, during the time he was in 
possession of the putni : 

Yield that the putnidar C could be regarded as the 
assignee of the decree-holder A by operation of law or 
by assignment in writing within the meaning of O. 21, 
It. 16, Civil P. C. and therefore C was entitled to 
execute the decree for rent obtained by A: A. I. It. ( 8 ) 
J921 Cal. 74 and A. I. It. (23) 1936 Mad. 513, Bel. on; 
A. I. It. (11) 1924 Cal. 661 and A. I. It. (19) 1932 Cal. 
439, Disling. [Paras 18 and 20] 

Annotation : (’44 Com.) C. P. C., O. 21, R. 16 
N. 4, 5 and 9. 

(b) T. P. Act (1882), S. Ill (d) _ Merger _ To 
constitute merger there must be union of entire 
interest of lessor and lessee — Putni sale_Dar¬ 

putnidar depositing amount under S. 13 (4), Bengal 
Putni Regulation — He subsequently acquiring 
interest of another dar-putnidar in execution of his 
rent decree — Position of depositing dar-putnidar 
being that of mortgagee there is no merger ol dar- 
putni purchased by him — Bengal Tenancy Act 
(VIII [8] of 1885), S. 168A—T. P. Act (1882), S. 63 
— Trusts Act (1882), S. 90. 

In order to constitute merger within S. 111(d), 
T. P. Act, the interest of tho lessor and tho lessee in 
the whole of the property should become vested at tho 
same time in one person in the same right; that is to 
say, there must be a union of tho entire interest of tho 
lc-Bsor and the lessee or tho landlord's interest must 
sink in the reversion. [Para 21] 

A, a dar-putnidar who had made a deposit under 
S. 13 (4), Bengal Putni Regulation 1819, entered Into 
possession of the putni, obtained a decree for arrears of 
rent against another dar-putnidar B under tho same 
putni and purchased the same in execution sale. A 
subsequently sought to execute another decree for 
arrears of rent against B by attachment and sale ol 
his other property. The question was whether there was 
a merger of B's dar putni interest in tho putni for 
purposes of S. 168A, Bengal Tenancy Act : 

Held that tho acquisition ol B's dar-putni interest by 
A did not have the effect ol extinguishing the dar-putni 
interest bo purchased and, therefore, there was no 
merger in the eye of law. A being in the posiPon of a 
mortgagee by reason ol the deposit the dar putni so 
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purchased would not be an accession ipso jure so 
far as the mortgagor putnidar was concerned. The com¬ 
bined effect of S. 90, Trusts Act and S. 63, T. P. Act 
is that till the redemption of the security, the acces¬ 
sion, that is, the purchased property, does not become 
the absolute property of the mortgagor. [Para 22] 

Annotation : (’45-Com.) T. P. Act, S. G3. N. 5 ; 
S. Ill, N. 7; (’46-Man.) Trusts Act, S. 90, N 10. 

(c) Hindu law — Debts — Decree against father 
— Decree cannot be executed personally against 
sons on strength of pious obligation (Obitet). 

(Obiter). — Hindu son is under no pious obligation 
to pay the debts of bis father out of hie personal assets. 
No personal execution can be levied as against a Hindu 
son on tbeetiCDgth of a pious obligation on the part 
of the son to repay the father’s debt: A. I. It. (21) 1934 
Pat. Ib7, Eel. on. [Para 22] 

Annotation: (’44-Com ) Civil P. C., S. 53, N. 1. 

(d) Benami transaction — Burden of proof _ 

Burden lies on person alleging it _ Gift of land 
by father to son — Son’s name mutated in land¬ 
lord’s sherista and rent paid by him — Gift is not 
benami — Indebtedness of father at time of gift is 
not conclusive—Evidence Act (1872), Ss. 101 to 103. 

The question of proving that a transaction is benami 
rcst6 on the person who argues against the tenor of 
the deed. It is also well established that no conclusion 
as regards tbe benami character of a transaction can 
be founded on suspicion. [Para 31] 

Where a gift of laud is mado by a father in favour 
of Lis son and the name of the donee is mutated in 
tbe landlord’s sherista and rent is paid by the donee 
to the landlord it mu6t bo assumed that tbe payment 
was made by the donee on bis own behalf unless, it is 
shown that be acted as agent of the donor. The fact 
that the donor had debts at the time of gift is not con¬ 
clusive to show that the gift was a benami transaction. 

[Para 31] 

Annotation : (’46-Man.) Evidence Act, Ss. 101 to 
103, N. 20; 

In No. 83 of 1945 : 

Apurbadhan Mulclicrjee , Amarnath Banerjee and 
Chandra Narayan Lath—tot Appellant. 

Panchanon Ghose, Sourindra Narayan Ghose and 
Sukumar Ghose (Jr.) — for Respondents. 

In No. 145 of 1947: 

Panchanon Ghose, Chandra Sekhar Sen and Sou¬ 
rindra Narayan Ghose — for Appellant. 

Apurbadhan Mukherjee and Phanindra Nath Dey 

for Respondents. 

In No. 22 of 1948: 

Chandra Sekhar Sen, Phanindra Nath Dey and 
Mritunjoy Dey — for Appellants. 

Apurbadhan Mukherjee and Sourindra Narayan 
Ghose — for Respondents. 

G. N. Dae J.— These three'appeals arise out of 
proceedings in execution of decrees for rent. In 
First Miscellaneous Appeal no. 83 of 1946, the 
appellant is Sm. Maya Debi. First Miscelloneous 
Appeal No. 22 of 1948 and First Miscellaneous 
Appeal No. 146 of 1947 arise out of the same 
execution proceedings. In F. M. A. 22 of 1948, 
the appellants are Probodh Kumar Roy and 
Pabitra Kumar Roy. In F. M. A. 146 of 1947 , 
tbe appellants are Kshitish Chandra Roy and 
Shib Chandra Roy. The facts common to all 
these appeals may be stated now. 


[2] The Maharaja of Cossimbazar was the 
proprietor of a zemindary under which a putDi 
was held by one Sarat Moni Debi whose into- 
rest is now represented by Maya Debi. Under 
the putni there were several dar.putnies. We 
are concerned with three of such dar.putnies in 
these appeals. One of the dar.putnies was held 
by the Midnapore Zemindary Company. A 
second Dar-putni was held by Satish Chandra 
Roy, since deceased, Kshitish Chandra Roy and 
Shib Chandra Roy and Suryyapada Dutta. A 
third dar-putni was held by the said Roys and 
Dutt and Bibhuti Bhusan Pal Choudhury and 
three others. The putni of'Sarat Moni Debi was 
put up for sale under Regulation VHi [8] of 1819 
on 17th November 1930. On that date the Midna¬ 
pore Zemindary Company, one of the dar-putni- 
dars deposited a sum of rs. 22,974-6-3 pies and 
saved the putni from sale. The deposit was made 
under the provisions of S. 13 (4), Putni Regula- 
tion (Regulation VIII [8] of 1819). 

[3] On an application by the Midnapore 
Zemindary Company, the company was put in 
possession of the putni on 26th November 1930. 
The company continued in possession till the 
end of Bhadra 1352 B.S. On 10th August 1945 
the company gave a notice to Maya Debi the 
defaulting putnidar expressing their intention 
to relinquish possession on the expiry of tbe 
month of Bhadra 1352. The notice has been 
marked Ex. a and is printed in the paper book 
of F. M. A. 22 of 1948, the terms whereof will be 
adverted to hereafter. We now come to F.M. A. 
No. 83 of 1946, in which the appellant, as we havo 
said, is Maya Debi. 

[4] The facts so far as they are relevant for 
the purposes of decision of this appeal are that 
in regard to the dar-putni held by the Roys and 
Dutt a decree for arrears of rent was obtained 
by the Midnapore Zemindary Company on 30th 
June 1934. In execution of that decree, the dar. 
putni of the Roys and Dutt was brought to sale 
on 9th December 1935 and was purchased by the 
decree-holder Midnapore Zemindary Company. 
In 1935, the Midnapore Zemindary Company 
instituted a suit for rent, being Rent Suit No. 48 
of 1935, olaiming arrears of rent from Srabana 
1341 B. S. to jaistha 1342 B.S. This suit was 
decreed and the company proceeded to execute 
the same in Rent Execution case no. 13 of 1942. 
The prayers made in the execution petition were 
a sale of other immovable properties of the judg- 
ment-debtors and in case the decretal dues were 
not realised thereby, the appointment of a receiver 
and for arrest of the persons of the judgment- 
debtors. In this execution proceeding an objec¬ 
tion was raised by the Roys giving rise to mis¬ 
cellaneous case no. 28 of 1942. The miscellaneous 
case was dismissed on 29th April 1942. 
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[ 5 ] Against the order of dismissal an appeal 
was taken to this Court by the Roys, being First 
Miscellaneous Appeal no. 125 of 1942 . This ap. 
peal was allowed by this Court by its order, 
dated 28th July 1944. The miscellaneous case 
was remanded to the trial Court for a decision 
on the question whether there was in fact a mer¬ 
ger of the dar.putni held by the Roys and Dutt 
and secondly whether in law there could be such 
a merger. 

re] After the case went back, the learned 
Subordinate Judge by bis order dated 4 th Decern- 
her 1944, held that there could be no merger in 
law and secondly that the merger, if any, did 
not take place before the amendment of the 
Bengal Tenancy Act by the addition of S. 168-A 
to the Act. The learned Subordinate Judge did 
not come to any finding whether in fact there 
was such a merger but observed that a prayer 
for arrest of the persons of the judgment.debtors 
was possible. In the result, however, the learned 
Subordinate Judge allowed the objection care 
and dismissed the execution case started by the 
Midnapore Zemindary Company. 

[7] The Midnapore Zemindary Company pre¬ 
ferred an appeal to this Court, giving rise to 
First Miscellaneous Appeal no. 88 of 1945 . The 
Midnapore Zetnindary Company, it appears, 
did not prosecute the appeal, after the company 
had declared its intention of surrendering posses¬ 
sion of the putni in favour of Maya Debi. The 
appeal was dismissed on 14th January 194G, for 
non-prosecution, 

[8] Sometime thereafter Maya Debi made 
an application for restoration of the appeal. 
The question was beard in the presence of the 
learned advocates appearing on behalf of Maya 
Debi, the Midnapore Zemindary Company and 
the contesting respondents. On litb December 
194G, this Court passed an order setting asido 
the dismissal of the appeal for non-pro 3 ecution 
and restoring the appeal to file, striking out the 
name of the Midnapore Zemindary Company 
and substituting Maya Debi in its place. The 
question whether the interest of the decree-holder 
the Midnapore Zemindary Company had devolv¬ 
ed on Maya Debi was left open for future 
adjudication. 

[9] At the hearing of the appeal, Mr. Pan- 
ohanon Gbose, appearing for the respondents 
objectors, raised a preliminary objection that 
this appeal cannot be continued by Maya Debi, 
inasmuch as Maya Debi is not an assignee of 
the decree-holder the Midnapore Zemindary 
Company either by operation of law, or by an 
assignment in writing. This objection has to be 
considered first. 

Mil is true that a decree can be exeouted 
either by the deoree-holder, or by an assignee of 


the decree either by operation of law, or by 
assignment in writing. The expression "assign¬ 
ment in writing” has been the subject of judi¬ 
cial interpretation in several cases to which 
our attention has been drawn. In the case of 
Mathura pur Zemindary Co., Ltd. v. Bhasa. 
ram Mondal, 51 cal. 703 at p. 70 s: ( a . j . r. 
(ll) 1921 cal. OGl), Makherjea J. observed that in 
order that the applicant for execution should 
be considered as an assignee of the decree, there 
must be a vesting of the interest of the docrce- 
bolder by operation of a statute. The view so 
expressed by Mukberjea .J. was approved of in 
the case of Prabasliini DcU v. Basiklal Barter, 
jee, 59 cal. 297 : (a. i. r. ( 19 ) 1932 Cal. 439). In the 
case of Mahadeo Baburao Halle v. Anavda. 
rao Shankarao Deshmulch, 57 Bom. 513:(a.I.r. 
(20) 1933 Bom. 3G7), Rangnekar J. observed : 

‘‘A transferee* by operation of law would be a le^al 
representative of the decree-holder, nr the person in 
whom the interest of the decree holder has become 
vested under a statute, e g., the O1flci.1l Assim-ee of 
an insolvent under tbo Presidency Towns Insolvency 
Act, or the purchaser at a Court sale in execution of a 
decree." 

[11] In a still later case of the Bombay High 
Court, namely, the caso of G. N. Asundi v. 
Virappa Andaneppa, I. l. r. ( 1939 ) Bom. 271 : 
(a. I. R. ( 2 G) 1939 Bom. 221 ), ft Division Bench 
of the Bombay High Court observed that an 
assignment of a decree by operation of law was 
confined to testamentary succession, forfeiture, 
insolvency and the like. 

[12] Tbo question depends on the legal posi. 
tion of a depositor under S. 13 ( 4 ) of the Putni 
Regulation who has gone into possession and 
thereafter relinquished possession in favour of 
defaulting putnidars. Section 13 (4), Putni Re. 
gulation provides that if an inferior talukdar 
who is not himself in default makes a deposit 
to stay the sale of the superior tenure, out of 
his private funds, the deposit 

" 9 hall be considered as a loan made to the proprietor 
of the tenure preserved from sale by such moans, and 
the taluk so preserved shall be the security to tbo 
person or persons making the ad vance, who shall bo 
considered to have a lien thereupon fn the same man¬ 
ner as if the loan bad been made upon mortgage.” 

The clause goes on to state that the depositor 
on bis application shall bo entitled 
“to obtain possession of the tenure of the defaulter, in 
order to recover the amount so advanced from any 
profits belonging thereto.” 

[ll] The position of the depositor has been 
stated by Dr. Rash Bebari Ghose in his Law of 
Mortgages in British India as that of a bailiff 
of the mortgagor without any salary. In the 
case of Shah Mukhun Ball v. Baboo Sree 
Keshen Singh, 12 M. 1. a. 157 : (2 Beng. L. R. 

44 p. C.), the Judical Committee stated that the 
position of a mortgagee was akin to that of an 
agent of the mortgagor for collection of rent. 
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[12] Mr. Mukberjee, appearing for the appel¬ 
lants, has submitted that the position of the 
depositor who has gone into possession is that 
of a trustee, having no rights of his own but 
holding the putni merely for the benefit of the 
defaulting putnidar. He has also stated that 
the position of the depositor in such circum¬ 
stances is that of the holder of a lien within the 
meaning of S. 100, T. P. Act. 

[13] Mr. Ghose, appearing for the respon¬ 
dents, on the other band, has submitted that the 
position of the depositor in such circumstances 
is really that of an owner for the period of his 
possession. 

[14] In our opinion, it is difficult to describe 
the position of the depositor either a3 that of a 
bailiff, or as an agent, or as a trustee, or the 
holder of a lien, or as that of an owner. The 
position depends on the true view one has to take 
of the effect of S. 13 (4) of the Putni Regulation. 
His position is an anomalous one and it is 
difficult to define it accurately by a legal con¬ 
cept ordinarily known to law. Mr. Mukherjee’s 
contention that he is merely a trustee is obviously 
unsound, for the depositor ha3 rights of his 
own which a trustee does not enjoy. He can 
appropriate the income of the property in hi3 
possession with a view to get repayment of the 
sum advanced. Ho can purchase the interest of 
the putnidar without being subject to disabilities 
which attach to a trustee. At the most his posi¬ 
tion may be said to be similar to that of a 
trustee. Mr. Mukherjee’s further contention that 
he is the holder of a lien having no interest 
whatsoever in the property is negatived by the 
express terms of S. 13 (4) of the Putni Regula¬ 
tion and is opposed to a series of decisions of 
this Court to whioh we shall advert presently. 

[ 15 ] Mr. Ghose’s contention that he is the 
owner for th9 time being is also untenable, for 
the simple reason that the mortgagor’s title 
is never destroyed, the depositor coming into 
possession for very limited purpose, namely, the 
purpose of realising his advances. Section 13 (4) 
of the Regulation states that the depositor should 
be regarded as having advanced a loan on a 
mortgage. It is true that the word "mortgage” 
as used in S. 13 (4) of the Regulation must have 
the connotation which the term bore in the year 
1819. In the case of Bamkinkar Baiterjee v. 
Satya Char an Srimani, 66 I. A. 50 at p. 59: 
(A. I. R. ( 26 ) 1939 p. c. 14), the Judicial Com¬ 
mittee observed that: 

"Upto the time of the passing of the Transfer of 
Property Act the rights of mortgagors and mortgagees 
of land in India were subject to much controversy, 
though in general the law of England, subject to such 
modification as justice, equity and good conscience 
required, was recognised as the law of India also.” 

In the case of Gopal v. Parsotam, 5 ALL 121 


A. I. R, 

at p. 127 : (1882 A. W. N. 128 F. B.), Mahmood J. 
observed that the definition of a mortgage in 
the Transfer of Property Act has not altered 
the law but only formulated in clear language 
the notions of mortgage as understood by writers 
of text books on Indian mortgages. It is, there¬ 
fore, futile to eay that the position of the deposi¬ 
tor is simply that of a lien-holder having no 
interest in the property saved by the deposit or 
of an owner for a limited period. In the case of 
Abdul Aziz v. Beharilal, 41 1 .o. 711: (A.i.r. (5) 
1918 Cal. 466), Fletcher J. observed that a deposi¬ 
tor under s. 13 (4) of the Putni Regulation who 
enters into possession has the express right of a 
mortgagee in possession and is the only person 
who can collect rents, grant receipts and give 
a discharge for the rents due from the subordi. 
nate holders of the putni saved by the deposit. 
In the case of Jakhomull Mehere v. Saroda- 
prosad Dey, 7 0 . L. J 604 at p. 609, Mukherji J. 
stated the position of a depositor to be that of 
a usufructuary mortgagee. In the later oase of 
Ramjiban Bhadra v. Tazuddin Kaji, 15 
c. w. N. 404 : (9 I. C. 489), this Court held that 
S. 13 (4) of the Putni Regulation gave the dar- 
patnidar making the deposit a usufruotuary 
mortgage of the putni in order to recover the 
advance from the profits of the putni. This view 
was assumed to be correct in the case of Midna- 
pur Zemindary Co. Ltd. v. Saradindu Mukho- 
padhaya, 52 C. W. N. 724 : (A. I. R. (35) 1948 
oal. 260 ) and the rights of the depositor were 
worked out on the footing that 8. 76, T. P. Act 
was attracted. 

[16] The above discussion, therefore, shows 
that the position of the depositor is not that as 
contended for either by Mr. Mukherjee for the 
appellants, or by Mr. Ghose for the respondent. 
In our opinion his position is an anomalous one. 
He is in the position of a creditor who holds the 
defaulting tenure as if it was mortgaged to him 
He has an additional right to be put in posses¬ 
sion on his applying for the same. In the latter 
event if he obtains possession, he can retain 
possession of the same and collect the profits of 
the tenure saved from sale including rents which 
were unrealised at the time of his entering into 
possession and rents accrued during the subsis¬ 
tence of his possession and apply the same in 
satisfaction of the deposit made by him. He oan, 
however, give up possession even before the 
advance made by him is satisfied, amicably 
without recourse to a suit or an order of the 
Collector. If he gives up possession in such cir¬ 
cumstances, his right to collect the rents already 
acorued or to accrue thereafter, decretal or 
otherwise, ceases and all such rights whioh had 
inhered in him because of his entry into posses¬ 
sion becomes vested in the defaulting tenure- 
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holder who goes into possession on the depositor 
vaoating the same. In this view, the conclusion 
follows that on the Midnapore Zemindary Com- 
pany giving up possession by notice and on 
Maya Debi’s entry into such possession, the 
latter became entitled to the interest of the 
decree-holder, the Midnapore Zemindary Com¬ 
pany, in the decree with which we are now con¬ 
cerned which was not realised by the Midnapore 
Zemindary Company and satisfaction whereof 
was not accorded by the Midnapore Zemindary 
Company. In our opinion, therefore, Maya Debi 
may be regarded as an assignee of the decree- 
holder by operation of law. 

[17] The question also arises whether Maya 
Debi oan be regarded as an assignee of the 
interest of the decree-holder Midnapore Zemin, 
dary Company by assignment in writing. The 
question really turns on the interpretation of the 
notioe Ex. a read in the light of the facts and 
oircumstances of the oase. The notice Ex. a 
recited that the tenants would be informed of 
the fact of relinquishment of possession by the 
Midnapore Zemindary Company and Taheildars 
would be similarly informed. The notice re- 
quired Maya Debi to take all steps to realise the 

f rents due which, in our opinion, include the 
rents already accrued, or which might accrue 
after the notice. The notice proceeds to state 
that if Maya Debi so desires, the company will 
supply Maya Debi with a list of the rents due 
from the tenants upto the date of relinquish¬ 
ment of possession by the Midnapore Zemindary 
Company. Basanta Kumar Mukherjee, an officer 
of Maya Debi has deposed that Maya Debi has 
realised other deorees for rents which had been 
obtained by the Midnapore Zemindary Company, 
while the company was in possession, without 
any objection on the part of the company. He 
has also deposed that a list of the unrealised 
decrees obtained by the Midnapore Zemindary 
Company was made over to Maya Debi. It is 
true that the list has not been produced in 
Court, but this was never oalled for from Maya 
Debi. It appears from the records that the 
Midnapore Zemindary Company was served with 
a notioe of the intended execution by Maya 
Debi in the connected case. The notice was duly 
served, but the Midnapore Zemindary Company 
did not objeot to the execution proceeding at the 
instance of Maya Debi. In this appeal, as we 
have already pointed out, Maya Debi was substi¬ 
tuted in place of the Midnapore Zemindary 
Company without any objection on the part of 
the latter. 

[18] All these facts, in our opinion, support 

I the position that the Midnapore Zemindary 
Company intended to vest Maya Debi with the 
right of realising all arrears of rent, decretal or 


otherwise and Maya Dabi can be regarded also 
as an assignee of the interest of the decree-holder 
by assignment in writing within the meaning of 

O. 21, R. 16, Civil P. C. This view, in our opinion, 
is supported by the decision of this Court in the 
case of Ananda Mohan Hoy v. Promotha Nath 
Ganguly, 25 C. W. N. S63 : (a. I. R. (8) 1921 cal. 
74). In that case, there was an assignment of the 
property with all arrears. A decree for arrears 
of rent was obtained simultaneously with the 
execution of the deed of assignment. It was 
held that the decree passed to the assignee of 
the property under the words “assignment w'ith 
all arrears”. A similar view has been taken in 
the case of Periakatha Nadar v. Mahal ingam, 
A. I. R. (23) 1936 Mad. 513 at p. 545 : (166 I. 0. 
922) where it has been held that anything in 
writing which transfers a decree and clearly 
shows an intention to do so, should be regarded 
as coming within the scope of 0 . 21 , R. 16 , Civil 

P. C. 

[19] Mr. Ghose appearing for the respondents, 
has relied strongly on two decisions of this Court, 
namely, the case of Mathurapore Zemindary 
Co. Ltd. v. Bhasaram Mondal, 51 Cal. 703 : 
(A. I. r. (li) 1924 cal. 66l) and the case of 
Prahashini Debi v. Rasik’al Banerjee, 69 cal. 
297 : (A. I. R. (19) 1932 cal. 439). In both these 
cases, the assignment preceded the passing of the 
decree for arrears of rent. As such they do not 
apply to the facts of the present case. 

[ 20 ] On these grounds we hold that Maya 
Debi is entitled to execute the decrees for arrears 
of rent obtained by the Midnapore Zemindary 
Company prior to its relinquishment of posses¬ 
sion in favour of Maya Debi, the decree remain¬ 
ing unrealised at the date of such relinquishment. 
The preliminary objection of Mr. Ghose must, 
therefore, be overruled. 

[ 21 ] Coming to the merits of the case we are 
not inclined to accept the argument put forward 
on behalf of the appellants that there was no 
merger in law. There is no evidonce on the 
record to show that the deposit of the Midnapore 
Zemindary Company has been satieGed. The 
Midnapore Zemindary Company has, therefore, 
a mortgage so far as the interest of the putnidar 
Maya Debi is concerned. In order to constitute 
merger within S. Ill (d), T. P. Act, the intorest 
of the lessor and the lessee in the whole of the 
property should become vested at the same time 
in one person in the same right ; that is to say, 
there must be a union of the entire interest of 
the lessor and the lessee or as is said, the land¬ 
lord’s interest must sink in the reversion. 

[22] In the present case, the acquisition of 
the darputni of the Roys and Dutt by the 
Midnapore Zemindary Company did not have 
the effect of extinguishing the dar-patni so pur- 
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chased. The dar-putni would not be an acces¬ 
sion ipso jure so far as the mortgagor is 
concerned. The combined effect of s 90 , Trusts 
Act and s. 63, T. P. Act, is that till the re¬ 
demption of the security, the accession, that is, 
the purchased property, does not become the 
absolute property of the mortgagor. There is, 
therefore, an intervening state in the Midnapore 
Zemindary Company, that is the depositor, under 
S. 13 ( 4 ) of the Regulation which prevents the 
union of the interest of the lessee with that of 
the lessor. There cannot, therefore, be a merger 
in the eye of law. The learned Subordinate 
Judge, in our opinion, was right in the view he 
took of the matter. In this view, s. 168A, Bengal 
Tenancy Act, precludes Maya Debi from pro¬ 
ceeding against the other properties of the 
judgment-debtors by attachment and sale there¬ 
of. It only remains for us to consider the prayer 
for arrest of the persons of the judgment-debtors. 
I 11 so far as Probodh Kumar Roy and Pabitra 
Kumar Roy are concerned, they are not the ori- 
ginal judgment-debtors, but they have been 
substituted in place of their father Satish Chandra 
Roy. Mr. Mukherjee for the appellants contends 
that they are under a pious obligation to repay 
the debts of their father. This is true but only 
in a limited sense. A Hindu eon is under no 
pious obligation to pay the debt9 of his father 
out of his personal assets. No personal execu- 
tion can be levied as against a Hindu son on the 
istrength of a pious obligation on the part of the 
son to repay the father’s debt. This was so held 
in the case of Bissesior Bam y. Rama Kanta 
Dubey, 13 pat. 7 : (a. I. r. ( 21 ) 1934 pat. 187 ). 
Moreover, this point was not raised in the Court 
below. The only prayer, therefore, which may 
be granted so far as Maya Debi is concerned is 
the prayer for the arrest of the persons of Ksbi- 
tish Chandra Roy and Sib Chandra Roy, two 
of the judgment-debtors. The learned Subordi- 
date Judge seemed to be inclined to the view 
that such arrest was possible. The learned Sub- 
ordinate Judge, however, did not consider whe¬ 
ther the prayer was admissible in the view of 
the provisions of 8. 51, Civil P. C. This last 
point, therefore, requires further investigation. 

[23] In the result, this appeal is allowed in 
part, the order of the Subordinate Judge is 
varied and this case remitted to the Subordinate 
Judge for a decision as to whether the prayer 
for arrest of the persons of Kshitish Chandra 
Roy and Sib Chandra Roy can be allowed in 
the facts and circumstances of the present case. 

If necessary, he may take further evidence on 
this point. 

[24] This appeal is allowed with costs, hearing- 
fee being assessed at two gold mohvrs to be paid 
by Kshitish Chandra Roy and Sib Chandra Roy. 


A. I. R, 

[ 26 ] We shall now deal with f. m. a. no. 22 
of 1948 and F. M. a. no. 145 of 1947. A few fur¬ 
ther facts have got to be stated in order to dis¬ 
pose of these appeals which are at the instance 
of the judgment-debtors. 

[26] In 1933, the Midnapore Zemindary Com¬ 
pany instituted a suit for dar-putni rent, being 
Rent suit No. 38 of 1933 against the Roys, Pal 
Choudhurys and Dutt. This suit was decreed 
and in execution of that decree the dar-putni 
of the Roys, Pal Choudhurys and Dutt was 
sold on 8th July 1936, and purchased by the 
Midnapore Zemindary Company. Thereafter in 
1935, a suit for rent being Rent Suit no. 46 of 
1935 was instituted by the Midnapore Zemindary 
Company against the said Roys, Pal Choudhu¬ 
rys and Dutt for the Jaistba kist of 1340 B. 8. 
to 1342 B. S. This suit was decreed on 23rd 
December 1935. The present execution case, which 
is Rent Execution case No. 91 of 1946, was ins¬ 
tituted by Maya Debi claiming to be the repre¬ 
sentative of the Midnapore Zemindary Company 
which bad obtained the decree for arrears of 
rent as already stated. Notice of the execution 
of this decree under o. 21, R. 16, Civil P. C., was 
served on the Midnapore Zsmindary Company, 
as also on the judgment-debtors. The Midna¬ 
pore Zemindary Company did not object to the 
execution proceeding at the instance of Maya 
Debi. One set of objection was raised on behalf 
of Probodh Kumar Roy and Pabitra Kumar 
Roy sons of Satish Chandra Roy, since deceas¬ 
ed, giving rise to Miscellaneous case no. 13 of 
1947. The principal objections to the execution 
were firstly that Maya Debi had no right to 
execute the decree and secondly that the prayer 
for the appointment of a receiver which was 
made by Maya Debi in respect of a tenancy 
of rs. 4C0 was not tenable, inasmuch as by a 
deed of gift, dated 7th February 1933, Satish 
Chandra Roy, Kshitish Chandra Roy and Sib 
Chandra Roy had made a gift of the tenancy in 
favour of Probodh Kumar Roy and Pabitra 
Kumar Roy and they are the owners of the said 
jama and no receiver can be appointed in res¬ 
pect thereof in execution of a decree obtained 
not against them but against their father Satish 
Chandra Roy and their uncles Kshitish Chandra 
Roy and Sib Chandra Roy. 

[27] The learned Subordinate Judge rejected 
these objections and allowed execution to proceed 
by his order which is now under appeal. Against 
this order, First Miscellaneous Appeal No. 22 of 
1948 has been filed by Probodh Kumar Roy and 
Pabitra Kumar Roy. 

[28] Another set of objections was taken by 
Kshitish Chandra Roy and Sib Chandra Roy, 
giving rise to Miscellaneous Oa3e no. 72 of 1947 
where the objection was raised to Maya Debi 
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having the right to execute the decree as repre¬ 
sentative of the decre6-holder the Midnapore 
Zemindary Company. This objection was over¬ 
ruled by the learned Subordinate Judge by his 
order dated 13th August 1947, and against that 
order Kshitish Chandra Roy and Sib Chandra 
Roy have preferred First Miscellaneous Appeal 
NO. 145 of 1947. 

[29] We shall now take up F. M. A. no. 22 of 
1948. Mr. Sen, appearing for tbe appellants, has 
contested the view of the Subordinate Judge 
that Maya Debi cannot be regarded as a repre¬ 
sentative of the decree-holder Midnapore Zemin¬ 
dary Company. For reasons already given in 
our judgment in F. M. A. no. 83 of 1945, this 
contention must be overruled. 

[30] Mr. Sen further contended that tbe lower 
Court was wrong in making an order for the 
appointment of a Receiver in regard to the 
tenancy of Bs. 400 on a finding that Probodh 
Kumar Roy and Pabitra Kumar Roy were tbe 
benamdar3 of the donors namely, their father 
Satieh Chandra Roy and their uncles Kshitish 
Chandra Roy and Sib Chandra Roy. 

[31] The learned Subordinate Judge finds 
against the appellants principally on the ground 
that the donors were heavily in debts and that 
some of them had transferred their homesteads 
in favour of their wives. lie also commented 
on the fact that no evidence was led on behalf 
of the donees that the rents were paid by the 
donees themselves and the payment was not 
made in their names on behalf of the donors. 
In our opinion, the learned Subordinate Judge 
has approached this question from an entirely 
wrong standpoint. The question of proving 
that a transaction is bonami rests on the person 
who argues against the tenor of the deed. It is 
also well established that no conclusion as 
regards the benami character of a transaction 
can be founded on suspicion. In this case, tbe 
evidence indicates, and the Subordinate Judge 
also accepts this evidence as genuine, that the 
names of the domes were mutated in the land¬ 
lord’s sherietha, and that rents were paid by the 
donees to Midnapore Zemindary Company and 
Maya Debi. Prima facie, it must be assumed - that 
the payment was made by the donees on their 
own behalf unless it was established that the 
persons whose names appear as payers in tbe 
rent receipts produced, are really agents acting 
on behalf of the donors. No attempt was made 
by Maya Debi to show that the persons who are 
aaid to have made tbe payments, did make 
the payments as agents of the donors. In the 
second place, the learned Subordinate Judge 
overlooks the statement in a plaint Ex. 5 filed 
by the Midnapore Zemindary Company claiming 
rent for the period Ashar 1344 to pons 1346 B. 8. 


against the donees alone, namely, ProbodIi 
Kumar Roy and Pabitra Kumar Roy. In para. 
2 of the plaint, it is expressly recited that 
the donees are in ownership and possession of 
the property in question, which is the property 
in respect of which the present application for 
appointment of receiver has been made. The 
suit for rent was decreed ex parte in favour of 
tbe Midnapore Zemindary Company on the 
13fch August 1940. The decree is Ex. G. It also 
appears from Ex. 2 series that for a vorv long 
time rent was received by the Midnapore Zarnin- 
dary Company from Probodh Kumar Roy and 
Pabitra Kumar Roy, the donees. The period 
covered by these receipts spread over the years 
1313 to 1350. Exhibit 2 z (7) dated 14th chaitra 
1352 B. S. shows that Maya Debi herself realised 
rent from Probodh Kumar Roy and Pabitra 
Kumar Roy tba donees. The persons making 
the payment are stated to be Kbudiram Dufct 
and Sbyam Madbab Roy and they purport to 
make the payments on behalf of the donees. 
There is no evidence that these persons acted 
on behalf of the donors. Mr. Sen has also 
referred to an application before a Debt Settle¬ 
ment Board by Satish Chandra Roy file! on 
28th September 1940. In this application for 
settlement of debt, Ex. 3, the Midnapore Zemin, 
dary Company was stated to be one of the 
creditors. In tbe schedule of properties annexed 
to tbe application, tbe property covered by the 
deed of gift was not mentioned. Neither the 
Midnapore Zemindary Company, nor the other 
creditors who were parties to the Debt Settle¬ 
ment proceedings objected to tho non-inclusion 
of tho property which was donated by Satish 
Chandra Roy and his brother Kshitish Chandra 
Roy and Sib Chandra Roy. The debts were set¬ 
tled on tbe basis of am ! cable settlements as would 
appear from the order sheet. It would further 
appear that the Midnapore Zemindary Company 
itself filed an application for settlement of debt. In 
that application abo, the Midnapore Zemindary 
Company did not mention tho disputed property 
to be a property belonging to Satish Chandra 
Roy. In this state of the evidence, the conclu¬ 
sion follows that the deed of gift executed by 
Satish Chandra Roy, Kshitish Chandra Roy and 
Sib Chandra Roy in favour of tbe appellants 
Probodh Kumar Roy and Pabitra Kumar Roy 
is not a benami transaction. The fact that the 
donors had debts at tbe time of the gift is not 
conclusive to show that the gift wa3 a benami 
transaction. It was accepted as a valid gift by 
the Midnapore Zemindary Company, a3 al30 by 
the respondent Maya Debi herself. 

[32] In these circumstances, the view taken 
by the learned Subordinate Judge cannot be sus¬ 
tained and it must be held that no receiver can 
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be appointed in respect of the property covered 
by the deed of g ft. We have already dealt with 
the contention raised by Mr. Mukherjee that 
Probodh Kumar Hoy and Pabitra Kumar Roy 
were under a pious obligation to pay their 
father’s debt and as such an equitable execution 
can be levied against their personal property. 
For reasons given in F. M. A. 83 of 1945, this 
contention cannot be given effect to. F. M. A. 
22 of 1948 must, therefore, be allowed. The 
order of the Subordinate Judge is set aside so 
far as the appellants are concerned and the 
execution case dismissed as against them. The 
result of our order is that the receiver auto¬ 
matically stands discharged. He will now pass 
his accounts before the Subordinate Judge. 

[33] In the circumstances of this case, we 
direct that in this appeal the parties will bear 
their own costs in this Court and the Court 
below. 

[34] It remains for us to deal with F. M. A. 
146 of 1947 in which the appellants are Kshitish 
Chandra Roy and Sib Chandra Roy. For 
reasons already given in the other two appeals 
which we have disposed of, the only prayer 
which the decre6-holder is entitled to make 
against them is the prayer for the arrest of the 
persons of these judgment-debtors. For the 
reasons given in F. M. A. No. 83 of 1945, the 
order made by the Subordinate Judge in this 
case muBt be varied and this case remitted to 
the Subordinate Judge for an adjudication 
whether in the facts and circumstances of this 
case the prayer for arrest of the persons of the 
judgment-debtors should be entertained or not. 
In this case also, we direct the Subordinate 
Judge to take such additional evidence as the 
parties may choose to adduce and thereafter 
dispose of the objection raised by Kshitish Chan¬ 
dra Roy and Sib Chandra Roy. 

[36] In this appeal also, we direct the parties 
to bear their own costs. 

Lahiri J.—I agree. 

K.e. Order accordingly. 


A. I. R. (37) 1950 Calcutta 8 [C. N. 2.] 

R. P. Mookerjee and K. C. Chunder JJ. 

Naresh Chandra Bose — Judgment-debtor — 
Appellant v. Sachindra Nath Deb and others 
— Decree-holders — Respondents. 

A. F. 0. 0. No. Ill of 1947, Decided on 24th Jan¬ 
uary 1949, against order of Sub-Judge, 1st Court, Ali- 
pore, D/- 24th May 1947. 

(a) High Court (Bengal) Order (1947), S. 13 (3) — 
Court of origin—Decree in suit for arrears of rent 
obtained in Court at J — Decree transferred to 
Court at A for execution — Application for execu¬ 
tion — Objection to same disallowed — Appeal to 
Calcutta High Court in July 1947 — Passing of 
Indian Independence Act — Court at J included 
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within jurisdiction of Dacca High Court — Court 
of origin held was Court at A and Calcutta High 
Court could hear appeal. 

The language used in sub-s. (3) of S. 13 clearly indi¬ 
cates that the Court of origin is to be determined with 
reference to the “proceedings” then pending in the 
High Court, that is, the particular proceedings out of 
which the matter arises which are pending in the High 
Court. [Para 12] 

For the realisation of arrear patni rent the landlords 
obtained a decree in the Court of Subordinate Judge, 
Jessore. The decree was transferred to the Alipore 
Court for execution at the instance of the decree-holders. 
The decree-holders filed an application for execution in 
the Alipore Court. The Court allowed execution as pra¬ 
yed after disallowing certain objections of the judgment- 
debtor. Against this order the judgment-debtor preferred 
an appeal to the High Court of Calcutta on 3rd July 
1947. On the passing of the Indian Independence Act 
the district of Jessore came to be included within East 
Bengal within the jurisdiction of the newly constituted 
Dacca High Court: 

Held that the proceedings in the High Court origina¬ 
ted either on the filing of the application for execution 
by the decree holder in the Alipore Court or more 
strictly speaking, on the filing of the objection by the 
judgment debtor. The appeal arose directly out of the 
miscellaneous case started on the filing of the objec¬ 
tion; the proximate connection is with that objection 
and the said miscellaneous case. The more distant 
connection was with the filing of the execution in the 
Alipore Court. Passing of the decree by the Jessore 
Court or the filing of the application for transferring 
the decree to Alipore Court could not be considered to 
be the starting point of the "proceedings” pending in 
the High Court. Therefore the "Court of origin” in 
respect of the appeal was the Alipore Court and not 
the Jessore Court. As a result of the passing of the 
Indian Independence Act and the orders issued by the 
Governor General thereunder the appeal did not stand 
transferred to the Dacca Court and the Calcutta High 
Court had therefore jurisdiction to hear the appeal. 

[Paras 12 and 1 T] 

(b) Execution — Lex fori — No special provi¬ 
sion — Lex fori exclusively governs execution 
proceedings. 

In the absence of any special provision lex fori ex¬ 
clusively governs execution proceedings. Judgment 
and execution of judgment are considered to be integral 
parts of the process which the plaintiff has elected to 
adopt and are necessarily subject to the lex fori. De 
La Vega v. Viana, 1 B. & Ad. 284 and Brettilot v. 
Sandos, 4 Soot. 201, Ref. [Para 9] 

(c) Bengal Tenancy Act (VIII [8] of 1885), 
S. 168-A—Property other than defaulting tenure — 
Appointment of receiver in respect thereof not 
barred. 

Section 168-A does not debar the execution Court to 
direct appointment of a receiver in respect of property 
other than the defaulting tenure irrespective of the 
fact whether the tenure continues to exist or not. 

[Para 19] 

(d) Civil P. C. (1908), S. 11 — Res judicata in 
execution proceedings — Decree for arrear patni 
rent — Execution —[Property other than defaulting 
tenure attached — Subsequently S. 168-A, Bengal 
Tenancy Act introduced—Objection to attachment 
— Court holding that attachment must be with¬ 
drawn — It also holding that patni was still in 
existence — Application to appoint receiver — 
Application held was not barred by res judicata — 
Bengal Tenancy Act (VIII [8] of 1885), S. 168-A. 
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In execution of a decree for arrear patni rent pro¬ 
perty other than the defaulting tenure had been attach¬ 
ed befoie S. 16S-A, Bengal Tenancy Act, had been 
introduced. After the introduction of this section, upon 
the objection of the judgment-debtor, the Court held 
that the attachment order must be withdrawn. It was 
also held that some only of the rent co sharers decree- 
holders had auction purchased the defaulting patni in 
execution of subsequent rent decree and accordingly the 
patni was still in existence and it bad simply changed 
hands. It was contended that this decision at a previous 
stage of the execution proceedings raised a bar of 
res judicata and the decree-holder was not entitled to 
apply for levying execution of the same by the appoint¬ 
ment of a receiver : 

Held that in the previous proceedings the Court had 
no ocoasion to consider whether a receiver could bo 
appointed in respect of the property previously attached, 
being property other than the defaulting tenure. It 
could not be held that the question in issue had 
actually or could have at all been raised or decided in 
the previous proceedings. The only point for which a 
bar of res judicata might be raised was on the ques¬ 
tion that the patni had not ceased to exist. The exist¬ 
ence of the patni, however, did not disentitle the 
decree-holder under S. 168-A, Bengal Tenancy Act, to 
apply for the appointment of a receiver in aid of exe¬ 
cution. [Para 21] 

Annotation : (’44-Com.) Civil P. C., S. 11, N. 23. 

Oirija P. Sanyal, and Hari Gopal Roy — 

for Appellant. 

Nalin Ch. Pal and Amarendra Narain Bagchi _ 

for Respondents. 

R. P. Mookerjee J. — This is an appeal on 
behalf of the judgment-debtor against a decision 
by the Subordinate Judge, First Court, Alipore dis- 
allowing certain objections raised under 8.47, Civil 
P. C., read with s. 168 A, Bengal Tenancy Act. 

[2] The judgment-debtor, Naresh Chandra 
Boee, held a patni under the predeces3or-in.inte¬ 
rest of the decree-holders opposite parties. For 
the realisation of arrear patni rent, the landlords 
obtained three decrees in succession in rent suit 
No. 2 of 1936 on 21st December 1926, rent suit 
No. 12 of 1987 on 9th April 1938 and rent suit 
NO. 16 of 1939 on 17th February 1910. In execu¬ 
tion of the last of the three decrees, the default¬ 
ing patni was sold on isth January 1942 and 
purchased by two of the three decree-holders. 
The decree-holders auction purchasers sold the 
patni on 4th April 1944 to one Provash Mallik. 
All the rent suits had been brought in the Court 
of Subordinate Judge, Jeesore and the deoree- 
holdera applied for the transfer of the decree 
obtained in rent suit No. 12 of 1937, to the Ali- 
pore Court within the-district of 24 Parganas. 
After a certificate had been sent to the Alipore 
Court on 7th July 1938 the decree-holders levied 
successive executions. 

(8] After the decree had been transferred to 
the Alipore Court and in course of execution 
oase no. 86 of 1938 of the First Court of the Sub- 
ordinate Judge, Alipore, the decree-holders attach- 
ed certain properties other than the defaulting 


tenure, situate in Calcutta an! belonging to the 
judgment-debtors. Subsequently tbero was an 
adjustment between the parties on 20th August 
1938. It was agreed inter aha that the attach¬ 
ment as ofiected aforesaid in execution case 
No. 86 of 1939 would subsist till the entiro decre¬ 
tal dues were paid off in instalments. After the 
passing of the Bengal Tenancy Amendment Act, 
incorporating s. 1 G 8 A, Bengal Tenancy Act, an 
objection was raised on behalf of the judgment, 
debtor about the legality of the continuance of 
the attachment above referred to. The learned 
Subordinate Judge at Alipore by his order dated 
16th April 1943, came to the conclusion that in 
spite of the sale of the patni in favour of the two 
out of the three decree-holders there had been no 
merger and the patni was still in existence and 
bad not either terminated or ceased to exist. 
Notwithstanding the adjustment, the judgment- 
debtor was held to be entitled to question the 
continuance of the attachment. It was further 
held that the premises attached were not liable 
to attachment and sale in execution of the rent 
decree already referred to. The attachment was 
accordingly withdrawn. 

[4] Subsequently on 1st March 1947 the decree- 
holders again filed an application in the Alipore 
Court for execution of the decree in rent suit 
No. 12 of 1937 passed by the Court of the Subor¬ 
dinate Judge at Jessoro. The prayer was in the 
alternative for attachment of the properties pre- 
viously released and for the appointment of a 
Receiver under 8. 61 (d). Civil P. C. Objections 
were raised by the judgment-debtor to the effect 
that under S. 168 A, Bengal Tenancy Act, there 
could be neither any attachment nor could any 
receiver be appointed in execution. The learned 
Subordinate Judge overruled the objection and 
held ( 1 ) that 8. 168 a, Bengal Tenancy Act, did 
not preclude the decree-holder from levying exe¬ 
cution by the appointment of a receiver and ( 2 ) 
the earlier order dated 16th April 1943 withdraw¬ 
ing the attachment then in force could not bar 
the present application for execution by the 
appointment of a receiver. The present appeal is 
directed against this order dated 24tb May 1947. 

[6] A preliminary point has been raised on 
behalf of the appellant questioning the jurisdio- 
tion of this Court to hear this appeal. Although 
on 3rd July 1947 when this appeal was presented 
to this Court, this High Court had no doubt 
jurisdiction to entertain it but on the passing of 
the Indian Independence Act the district of 
Jessore came to be included within East Bengal 
and sines then has been under the jurisdiction of 
the newly constituted Dacca High Court. It is 
contended that in terms of Art. 13, High Court 
(Bengal) Order, this appeal pending there just 
before 15th August 1947, must be deemed to have 
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been transferred to the Dacca High Court and 
this Court ha3 now no jurisdiction to hear this 
appeal. 

[6] Under the High Court (Calcutta) Order 
1947 made by the Governor General under S. 9, 
Indian Independence Act, 1947, from after the 
appointed date, viz. 15th August 1917, the High 

Court in Calcutta is to continue to exist, 

“aave as expressly provided by S. 13, High Court 
(Bengal) Order 1947, for all such original, appellateand 
other jurisdiction as it had immediately before that 
date.” 

The relevant portion of s. 13, High Court (Bengal) 
Order is in the following terms : 

“(1) Subject as hereinafter provided, the H'gli Court 
in Calcutta shall have no jurisdiction in res pecs of the 
territories for the time being included iu the Province 
of East Bengal. 

• * • • 

(3) Subject to the preceding provisions of this Article, 
all proceedings pending on the appellate 6ide of the 
High Court in Calcutta immediately before the appoint¬ 
ed day shall, where the Court cf origin is, as from that 
day situated in the Province of East BeDgal, stand 
transferred by virtue cf this order to the High Court of 
East Bengal.” 

[7] Reference baa also to be made to S. 4, 
Indian Independence Legal Proceedings Order 

1947, which runs as follows: 

“Notwithstanding the creation of certain new Pro¬ 
vinces and the transfer of certain territories from the 
province of Assam to the Province of East Bengal by 
the Indian Independence Act, 1947, (1) all proceedings 
pending immediately before the appointed day in any 
Civil or Criminal Court (other than a High Court in 
.tho Province of Bengal, the Punjab or Assam) shall be 
continued in that Court as if the said Act had not been 
passed, and that Court shall continue to have for the 
purposes of the said proceedings ail the jurisdiction 
and powers which it had immediately before the 
appointed day ; 

(2) any appeal or application for revision in respect 
of any proceedings so pending in any such Court shall 
lie in the Court which would have appellate, or as the 
oase may be revisional, jurisdiction over the Court if 
the proceedings were instituted in that Court after the 
appointed day; and (3) eiloct shall be given within the 
territories of either of the two Dominions to any judg¬ 
ment, decree, order or sentence of any such Court in 
•the said proceedings, as if it had been passed by a 
•Court of competent jurisdiction within that Dominion.” 

[8] Tbe present appeal was pending in the 
High Court ou the appointed day and therefore 
under S. 3, High Court (Calcutta) Order, un¬ 
less the exceptions as contained in the High 
Court (Bengal) Order, are attracted the jurisdic¬ 
tion of this Court has not been ousted. Under 
8. 13 (1), High Court (Bengal) Order, tbe High 
Court in Calcutta shall have no jurisdiction in 
respect of the territories for the time being in¬ 
cluded in the province of East Bengal. The pro- 
pertie3 in respect of which the decree had been 
obtained, which is now being executed and has 
given rise to tbe present appeal before this Court, 
are now admittedly within East Bengal, i. e. 
within Pakistan, a different State. But the pro¬ 


perties in respect of which execution has been 
levied by appointing a Receiver are under the 
jurisdiction of the Alipore Court. 

[9] In the absence of any special provision 
lex fori exclusively governs execution proceed- 
ings. Judgment and execution of judgment are 
considered to be integral parts of the process 
which the plaintiff has elected to adopt and are 
necessarily subject to the lex fori. See in thinl 
connection De la Vega v. Viana, (1830) 1 B & 
Ad. 284: (8 L. J. K. B. 388); Breltilot v. Sandos, 
(4 soott. 201). 

[10l Under sub-s. (3) of S. 13, High Court 
(Bengal) Order, tho present proceedings which 
were pending in this High Court on the Appel¬ 
late Side immediately before 15th August 1947, 
shall if, “the Court of origin is, as from that day 
situated in the province of East Bengal, stand 
transferred by virtue of this order to the High 
Court of East Bengal”. 

[11] It is for consideration whether "the Court 
of origin” of the present proceedings is the Ali¬ 
pore or the Jessore Court. If the relevant pro¬ 
ceedings be deemed to have originated with the 
filing of either the application for execution 
which was filed in the Alipore Court on 1st 
March 1947, or with the filing of the objection 
under 8. 47, Civil P. C., on 3rd April 1947 in 
the same Court by the judgment-debtor Naresh 
Chandra Bose, the Court of origin will be the 
Alipore Court. If, on the other hand, the origin 
of the present proceedings be taken to be either 
the passing of the decree by the Jessore Court 
on 1st April 1938 or the application for transfer 
of the decree for execution filed by the decree- 
holder in the Jessore Court, the Jessore Court 
must be taken to be the Court of origin and in 
that event this appeal stood transferred to the 
High Court of East Bengal. 

[ 12 ] The language used in sub-s. (3) of 8.13 
clearly indicates that tbe Court of origin is to 
be determined with reference to the “proceed¬ 
ings” then pending in the High Court, that is, 
tbe particular pro2eeding3 out of which tbe 
matter arises wbicb are pending in the High 
Court. The proceedings in the High Court ori¬ 
ginated either on the filing of the application for 
execution by the decree-holder in the Alipore 
Court or, more strictly speaking, on the filing of 
the objection under 8. 47, Civil P. C-, by the judg- 
ment-debtor. The present appeal arises directly 
out of tbe miscellaneous case started on the 
filing of the objection under S. 47, Civil P. 
the proximate connection is with that objection 
and the said miscellaneous ca3e. The more dis¬ 
tant connection is with the filing of the execution 
in the Alipore Court. Passing of the decree by 
the Jessore Court or the filing of the application 
for transferring the decree to Alipore Court can- 
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not be considered to be the starting point of the 
“proceedings” now pending in the High Court. 
In this view the Court of origin of the present 
proceedings now pending before this Court is the 
Alipore Court. To test the conclusion so reached 
reference may be made to certain circum¬ 
stances. 

[13] If this appeal be now deemed to have 
been transferred to the High Court of East 
Bengal this appeal will be either dismissed or 
allowed in full; or, there may be an order for 
remand by the Dacca High Court for considera- 
tion of some points requiring further determina¬ 
tion. To which Court will the order of the High 
Court of EaBt Bengal be communicated ? The 
execution proceedings out of which the present 
appeal arises are now pending in the Alipore 
Court and the Dacca High Court can have no 
jurisdiction to issue any direction on the Alipore 
Court which is under the jurisdiction of this 
High Court. The question whether the Alipore 
Court can or cannot proceed to levy execution 
by appointing a Receiver over properties situate 
within the jurisdiction of the Alipore Court can. 
not be effectively decided by tbo Dacca High 
Court. From the practical point of view it is 
this High Court alone which can pass an effec¬ 
tive order on the Alipore Court. 

[14] It must not also be overlooked that there 
is no provision in the High Court (Bengal) Order 
which has the effect of withdrawing the juris¬ 
diction of the Alipore Court in continuing to 
deal with the execution case which was pending 
in that Court from before the appointed date. On 
the other hand s. 4, Indian Independence Legal 
Proceedings Order, 1947, provides for thecontinu. 
ance of the pending proceedings in the Alipore 
Court and the enforceability in both the Domini¬ 
ons Orders passed by that Court. Interpreting the 
expression the 'Court of origin’ to mean the 
Jeseore Court, in the present case, will lead to 
such anomalies and absurdities that, even if 
there be any doubt a3 to the clear meaning of 
this term, under the accepted rules of interpre¬ 
tation such an anomalous interpretation should 
be avoided. Only such interpretation should be 
adopted as will be mere reasonable and bo free 
from anomalies. 

[15] It ha3 been argued that if this High 
Court is held to be the competent Court for 
dealing with the pending appeal from the Ali¬ 
pore Court and the latter Court is to have seisin 
over the execution proceedings; there may be 
difficulties as the certificate of satisfaction under 
8. 41, Civil P. 0., cannot be sent by the Alipore 
Court to the Jessore Court, the latter being 
,now in a different State. It is not necessary 
for our present purpose to decide whether the 
Alipore Court can send a certificate to the Jes- 


sore Court. Even if it be held that the Alipore 
Court has no jurisdiction to send the certificate 
of satisfaction to Jessore Court that will not 
give rise to any practical difficulty. After a decree 
is transmitted by the Court which pas?ed it to 
another Court the former does not lose entire 
seisin of the decree. Gobindanath Suh i Chou- 
dhury v. Durga N drain Saha, I. L. R. (1039) 
2 cal. 173 : (a. i. R. (27) 1910 cal. 171 ). It can 
among other things sanction an agreement for 
payment of th9 decree in instalments. < Gaud ha - 
rap Singh v. Sheodarshan Singh, 12 ALL. 671 
: ( 1890 A. W. N. 197 ), Paramavanda Das v. 
Mahabeer Bossji, 20 Mad. 378 :(7 M. L J. SO ). 
It is further competent for the transferor Court 
under certain circumstances to make an order 
for simultaneous execution by another Court: 
Dwarlcadas Gobindram v. Salikram Rekhraj , 
17 Pilt. G17 :( A. I. R. (26) 1939 Pat. 144). It must 
not also he overlooked that simultaneous execu¬ 
tion, in the Court in which the decree had been 
passed and in other transferee Courts, is possi- 
bio, but is always subject to certain safeguards. 
Caro should be taken that no hardship is caused 
to the judgment-debtor. The transteror Court 
must also, while sending the decree to another 
Court for simultaneous execution, take into con¬ 
sideration whether any, and if so, what further 
order should be made as regards the limitation 
to be put upon the execution by the transferee 
Court: (Gurudas Adhyav. Jnanendra Ndrain 
Bagclli, 39 0 W.N. 165 :(a I R. (22) 1935 cal. 5G8). 
The relevant provisions of the Code of Civil 
Procedure as adapted after the Indian Indepen¬ 
dence Act, for the two Dominions aro the same. 

[lGl The pendency of execution proceedings 
in the Alipore Court cannot debar the decree- 
holder from patting the decree into execution iu 
the Jessore Court. It will further be possible for 
the judgment-debtor to bring to the notice of 
the Jessore Court not only the fact of the pen- 
dency of the proceedings in tbo Alipore Court 
but also about the result of the execution case 
here. There is practically little chance or risk of 
the decree-holder being allowed to realiro the 
decretal amount twice over as the judgment- 
debtor will have full opportunity to take neces- 
eary step3 to safeguard Lis own interest. 

[17] In my view, therefo:e, tbe “Court of 
origin” in respect of tbe present appeal is the 
Alipore Court and not the Jessore Court. As a 
result of the passing of the Indian Independence 
Act and the Orders issued by the Governor-General 
thereunder this appeal which was pending ir 
this High Court on the appointed day did not 
stand transferred to the Dacca Court and this 
appeal must be held to be pending in this Court- 
118] We are, therefore, required to consider 
the merits of the appeal. 
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[19] As regards the interpretation of S. 168A, 
Bengal Tenancy Act, the point in issue has been 
settled in a long series of decisions of this 
Court. Reference need be made only to Sudhir 
Krishna Ghose v. Satish Chandra Hui, 48 C. 
W. N 835 : ( A. I. R. (31) 1944 Cal. 418 F. B. ). 
Section 168 A does not debar the executing Court 
to direct appointment of a Receiver in respect 
of property other than the defaulting tenure, 
irrespective of the faot whether the tenure con¬ 
tinues to exist or not. 

[ 20 ] A furthor contention on behalf of the 
judgment-debtor appellant is that properties 
other than the defaulting tenure had previously 
been attached before s. 1G8A had been introdu¬ 
ced by the amending Act XVIII [18] of 1940; 
after the introduction of this new seotion, the 
judgment debtor had raised an objection about 
the legality of the continuance of the attachment 
order. The learned Subordinate Judge 1st Court 
Alipore held that the attachment order previous, 
ly made must be withdrawn. It was also held 
that some only of the co-sharers had auction, 
purchased the defaulting patni in execution of a 
subsequent rent decree and accordingly the patni 
was still in existence and it had simply changed 
hands : 

“The puntni exists and continues so far as the other 
landlords are concerned. Apparently there has been 
no merger. The pntnl is liable for rent and not the ex- 
putnidar. I find that the putni exists and continues 
and it has not terminated or ceased to exist.” 

[21] It is urged by Mr. Sanyal appearing on 
behalf of the judgment-debtor that this decision 
by the Subordinate Judge at a previous stage of 
the execution proceedings raised a bar of res 
judicata and the decree-holder was not entitled 
to apply for levying execution of the same by 
the appointment of receiver. But the previous 
decision was that the putni continued to exist 
and the premises in respect of whioh an attach, 
ment was subsisting must be released from 
attachment. The Court had no oocasion to con¬ 
sider whether a receiver can be appointed in 
respect of those premises being a property other 
than the defaulting tenure. It cannot be held 
that the question now in issue was actually or 
could have at all been raised or decided in the 
previous proceedings. The only point for whioh 
a bar of res judicata may be raised is on the 
question that the putni has not ceased to exist. 
The existence of the patni, however, does not 
disentitle the decree-holder under the provisions 
of S. 168 a, Bengal Tenancy Act to apply for 
the appointment of a receiver in aid of execu¬ 
tion. This objection also must therefore be over¬ 
ruled. 

[ 22 ] The appeal is accordingly dismissed. In 
the circumstances of this case there will be no 
order for costs in this Court. 


A. I. R. 

[23] Certificate under 3. 205, Government of 
India Act is granted. 

K. C. Chunder J. — I agree. 

V.R.B. Appeal dismissed. 

A. I. R. (37) 1950 Caloutta 12 [C . N. 3.] 

R. P. Mookerjee and K. 0. Chunder JJ. 

Dominion of India—Petitioner v. Hiralal 
Bothra — Decree holder—Opposite Party. 

Civil Rale No. 1501 of 1948, Deoided on 12th May 
1949, from order of iSmall Cause Court Judge, Cal¬ 
cutta, D/- 10th August 1948. 

Civil P. C. (1908), Ss. 13, 38, 39, 44 and 44A — 
Decree passed by Jamalpur Court on 15th May 
1947 — Court of Small Causes Calcutta not to 
entertain application for execution of such decree 
after 15th August 1947—India (Adaptation of Exist¬ 
ing Indian Laws) Order, 1947, 

From after 15th August 1947 the Jamalpur Court 
has become, in relation to the Court of Bmall Causes, 
Calcutta, a foreign Court and the judgment on the basis 
of which a deoree had been passed on 15th May 1947 
by that Court is a foreign judgment. Accordingly pro¬ 
visions of S. 13 read with S. 44A will be attracted. 
Pakistan is not a reoiprooating territory and hence the 
Court of Bmall Causes cannot entertain an application 
for starting proceedings in execution of suoh decree 
after 15th August 1947. Seotion 37 (b) cannot be relied 
upon in such a case. [Paras 20 and 21] 

Annotation : (’44-Com.) Civil P. C., S. 44, N. 4. 

Bhabesh Narayan Bose — for Petitioner. 

Sushil Chandra Dutta — for Opposite Party. 

R. P. Mookerjee J.— The deoree-holder op¬ 
posite party obtained a decree on 15th May 1947, 
from the Court of MunBif, Jamalpur, within the 
district of Mymen9ingh, against "The Governor. 
General of India in Council, New Delhi and 
B. A. Railway, having its Head Office at 3 Koila- 
ghat Street, Calcutta.” The nature of particulars 
of the claim on which the deoree was passed 
cannot be ascertained from the records. On 8th 
December 1947, the decree-holder applied to the 
Court of Munsif, Jamalpur, under 0. 21 R. 6, 
Civil P. C., for a certificate of non-satisfaction. 
A certificate was issued accordingly and a copy 
of the order was, as applied for by the decree- 
holder, directed by the Munsif at Jamalpur to 
be sent to the Registrar, Court of Small Causes, 
Calcutta with a copy of the deoree. This order 
was passed in Money Execution case no. 86 of 
1947. On 13th March 1948, the deoree-holder- 
opposite party filed in the Court of Small Causes, 
Calcutta, an application for execution of the 
decree so transferred. Execution was prayed for 
against the parties as described in the decree and 
stated already. Objection was raised on behalf 
of the Dominion of India as to the maintain¬ 
ability of the execution proceedings in the Court 
of Small Causes, Calcutta and as against this 
Dominion. The learned Judge having overruled 
the said objections, the Dominion of India has 
moved this Court in revision. 
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[a] Under the Indian Independence Aot, 1947, 

15th August 1947 was the appointed day and as 


from that date two new independent Dominions, 
known respectively as India and Pakistan were 
set up. No proceedings were pending on that 
day either in the Jamalpur Court or in the 
Court of Small Causes, Calcutta. Accordingly, 
the only question, so far as affeotiug the jurisdic- 
tion of the Court of Small Causes, is whether 
after the appointed day it is competent for the 
Calcutta Court to entertain an application for 
starting proceedings in execution of a decree 
whioh had been passed by the Jamalpur Court 
before the appointed day. Had there been pro¬ 
ceedings pending either in the High Court or in 
the Court of Small Causes, Calcutta on 15th 
August 1947, the legal position would have been 
altogether different : See Naresh Chandra Bone 
v. Sachindra Nath Deb , Appeal from Original . 
Decree No. Ill of 1947 decided on 24th January 
1949 : (A. I. R. (37) 1960 Cal. 8). 

[3] Whether the decree in question can be 
exeouted in the Court of Small Causes, depends 
principally on an adjudication as to whether 
from after the appointed day that decree is to be 
considered as one passed by a domestic Court or 
by a foreign one. Before we refer to the rele¬ 
vant provisions of the Code of Civil Procedure, 
it is necessary to point out that before 15th 
August 1947, both the Jamalpore Court and the 
Court of Small Causes, Calcutta, were Courts 
in British India. As such a decree passed by 
one of them could not then be coneidered by 
the other to be a foreign judgment. The Indian 
Independence Act, 1947, having brought into 
existence two separate and independent domi¬ 
nions, the Court of Jamalpore i3 now situate in 
Pakistan within the Province of East Bengal, 
and the Court of Small Causes, Calcutta, within 
the Indian Dominion. 

[4] Seotion 18 (3), Indian Independence Act 
provides: 

“Save as otherwise expressly provided in this Aot, 
the law of British India and of the several parts thereof 
existing immediately before the appointed day shall, so 
far as applicable and with the neoessary adaptations, 
continue as the law of eaoh of the new Dominions and 
the ueveral parts thereof until other provision is made 
by laws of the Legislature of the Dominion in question 
or by any other Legislature or other authority having 
power in that behalf." 

[5] Sub-sections (l) & (a), B. a, Indian Independ¬ 
ence Aot describe the respective territories of the 
two new Dominions. Sub-section (1) of 8.9 fur- 
ther authorises the Governor-General to issue 
orders for bringing the provisions of the Indian 
Independence Aot into effective operation and 
for removing difficulties arising in connexion 
with the transition to the provisions of the said 
Aot. Under powers so reserved, two Adaptation 


Orders were issued—the India (Adaptation of 
Existing Indian Laws) Order, 1947, and the 
Pakistan (Adaptation of Existing Pakistan Laws) 
Order, 1947. The two Adaptation Orders indicate 
the changes which are to be introduced in all 
existing laws which were in force on 15th August 
1947 one adapting the laws so far as the Domi¬ 
nion of India was concerned and the other for 
Pakistan. 

[6] Section 18 (3), Indian Independence Act, 
read with the particular Adaptation Order, ap- 
plicable in India and Pakistan as the case may 
be, determines what ohanges are necessary in 
the “existing Indian Law” and “existing Pakistan 
Law.” The existing laws for the particular 
Dominion with the adaptations indicated in the 
two Orders above-mentioned are in force from 
after 15th August 1947, not as they were in force 
throughout British India before 15th August 1947. 

[7] The Code of Civil Procedure which was in 
force in British India upto the appointed day 
became enforceable thereafter in the two Domi¬ 
nions with the respective modifications and 
adaptations. For all practical purposes, there 
are two different Codes in existence, as from 
after the appointed day, applicable to the two 
separate and new Dominions. 

[83 The learned Judge of the Court of Small 
Causes, Calcutta was not, therefore, correct in 
Btating that under the provisions of India (Adap¬ 
tation of Existing Indian Laws) Order laws 
which were in force in British India became 
applicable to both the Dominions or that the old 
Civil Procedure Code as such is still in force in 
both the Dominions. It was probably overlooked 
by the lower Court that there was a separate 
Pakistan Adaptation Order as there was for the 
Indian Dominion an Adaptation Order of existing 
laws. The adaptations made for the two Domi¬ 
nions unmistakably indicate the changes and 
adaptations are not in terms exactly the same 
for the two Dominions. 

[9] I may indicate in passing that after 15th 
August 1947, the Code of Civil Procedure had 
been further amended either by the relevant 
Legislature or by any other competent authority, 
such amendments being applicable to and within 
the respective Dominion. One of such further 
adaptations in Pakistan was by the Adaptation 
of Central Acts & Ordinances Order 1949, pub¬ 
lished in the Gazette of Pakistan on 28th March 
1949 . The Indian Legislature also has amended 
the Code of Civil Procedure after the appointed 
day (as in Act vi [6] of 1948) to have effect in 
this Dominion. 

[10] To illustrate the divergent effects by the 
two Adaptation Orders of 1947, as made by the 
Governor-General under sub-s. (3) of 8. 18, 
Indian Independence Act, we may refer to two 
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only of the various provisions contained in the 
Code of Civil Procedure, those sections being 
relevant for the present purpose. 

til] Section 1 (3), Civil P. C., determines the 
extent of the application of the Code. The Code 
of Civil Procedure, as adapted for the Indian 
Dominion, now extends under S. 1 (3) "to all the 
provinces of India" on the other hand the Code 
as adapted in 1947 for Pakistan extends "to all 
the provinces of Pakistan.” 

[12] Clause 4 (l), Pakistan (Adaptation of 
Existing Pakistan Laws) Order, 1947, further 
provides : 

“Where an existing Pakistan law contains r. provi¬ 
sion defining the territories to which the law extend?, 
or a prevision referring to the [territories which are 
within the scope of that provision, that provision shall 
be so adapted as to exclude any territories which on the 
appointed date are not to form part of the territories of 
Pakistan.” 

[13] By cl. 4, Adaptation of Central Acts and 
Ordinances Order, 1949, it is further provided 
that in all Central Acts and Ordinances, whether 
specified in the schedule to that order or not, to 
the expression "all the provinces” when it refers 
to all the provinces of Pakistan, shall be added 
the words "and the Capital of the Federation.” 
The provisions of this subsequent order are to 
have effect notwithstanding anything to the 
contrary contained in Pakistan (Adaptation of 
Existing Pakistan Laws) Order, 1947 or in any 
other Order made under the powers conferred 
by sub.s. (l) of s. 9, Indian Independence Act, 
1947, before the coming into force of this subse¬ 
quent Order. 

[14] Under sub-cl. ( 2 ) of cl. 3 of the 1949 Order 
"the whole of British India” occurring in any 
Central Act, is to bo substituted by the expres¬ 
sion "all the provinces", presumably because 
after 15th August 1947, any reference by the 
Legislative Authority in Pakistan to provinces 
can only refer to the provinces of Pakistan, 
Section l (3), Civil P. C„ as adapted by the two 
Orders, makes that Code, as adapted for Pakistan, 
extend "to all the provinces and the capital of 
the Federation” of Pakistan. 

[ 15 ] If we now turn to s. 2 (5), Civil P. C., 
which defines a "foreign Court” as adapted for 

India this definition reads as follows : 

'“Foreign Court' means a Court situate beyond the 
limits of all the provinces of India which has no autho¬ 
rity in all the provinces of India and is not established 
or continued by the Governor-General.” 

[16] The same definition as adapted by the 

Pakistan Orders reads as follows: 

•“Foreign Court’ means a Court situate beyond the 
limits of all the provinces and the Capital of the Federa¬ 
tion which has no authority in all the provinces and 
the Capital of the Federation and is not established or 
continued by the Governor General.” 

[17] The definition of "Foreign Court” as 
adapted for the two Dominions clearly indicates 


that from and after the appointed date, Courts, 
which were not foreign Courts before the said 
date, will be foreign Courts because of the two 
different sets of provisions as contained in the 
relevant clause in sub-s. (2), Civil P. C. British 
India, within which both the Courts in the present 
case were previously eituated has now ceased to 
exist and the test for determining, at the present 
stage, whether a particular Court is or is not a 
foreign Court in relation to another it is to be 
ascertained and determined with reference to the 
law now in force and as under the altered con¬ 
stitutional position. 

[18] In the absence of special provisions made 
in the constitution, as were made about certain 
matters when Burma was separated from the 
then British India and constituted as a separate 
State, or as coming under any one of the Orders 
passed by the Governor General under the Indian 
Independence Act, the law in one State cannot 
be held to be applicable or attracted in another 
and separate State. In accordance with the 
accepted principles of International law the 
Dominions of India and Pakistan are now two 
separate Sovereign and Foreign States. 

[19] Section 1 (3), Civil P. C., as adapted and 
made applicable to the respective Dominion, 
makes it clear that the provisions of this Code, 
as applicable to the Dominion of India, are not 
the same a3 the Code applicable to the Dominion 
of Pakistan. 

[20] To determine the jurisdiction of the Court 
of Small Causes at Calcutta to entertain or pro¬ 
ceed with the execution of a decree passed by 
the Jamalpore Court we have to examine the 
provisions of the Code of Civil Procedure as are 
in force in the Dominion of India. Under this 
Code, there is no escape from the conclusion 
that, the Jamalpur Court is a Court situate 
beyond the limits of the Dominion of India 
and the said Court has neither any authority in 
this Dominion nor is being continued by the 
Governor. General here. From after 15th August 
1947, the Jamalpur Court has become, in relation 
to the Court of Small Causes, Caloutta, a "foreign 
Court” and the judgment, on the basis of which 
the decree now under execution was passed, is a 
"foreign judgment.” Accordingly the provisions 
of S. 13 read with S. 44-A, Civil P. C., will be 
attracted. A person who intends to enforce the 
judgment of a foreign Court will have to satisfy 
the requirements as under S. 13, unless the judg¬ 
ment is by a Court situate within the territories 
of a reciprocating country as under S. 44-4 of 
the Code. Our attention has not been drawn to 
any notification in the Official Gazette declaring 
Pakistan to be a reciprocating territory for this, 
section. It must accordingly be held that the! 
Court of Small Causes, Calcutta, has no jurisdic- 
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jtion to entertain any application for execution 
of a decree passed by the Jamalpur Court. 

[ 2 ll A faint attempt bad been made by the 
learned advocate appearing for the opposite 
party to rely on the provisions contained in S. 37, 
cl. (b), Civil P. C. but that is an impossible posi¬ 
tion. The Court which passed the decree has 
neither ceased to exist nor has ceased to have 
jurisdiction to execute the same. 

[ 22 l In view of the conclusion to which we 
have arrived that the Court of Small Causes. 
Calcutta, has no jurisdiction to entertain the 
present application for execution, it is not neces- 
sary for us to go into the next part of the defence 
as put forward on behalf of the Dominion of 
India in the written statement that the claim is 
not enforceable against this Dominion. If we 
were required to go into it, it would have been 
necessary for us to consider the provisions of the 
Indian Independence (Rights, Properties and 
Liabilities) Order 1947 and particularly to Art. 10 
(l) of that Order. We have no materials in the 
records from which we may ascertain under 
which of the three clauses of the Article this 
particular claim falls. In the absence of the 
relevant and necessary facts.it cannot bo deter¬ 
mined whether the liability under the decree in 
the present oase is one payable by the Dominion 
of India or by the Dominion of Pakistan or by 
the two jointly. 

[23] This Rule is accordingly made absolute 
and the application for execution filed in the Court 
of Small Causes is dismissed. 

[24] In view of the circumstances of this caso 
each party will bear bis own costs in this Court. 

[25] Certificate is granted under 8. 205, Con¬ 
stitution Act. 

K. C. Chunder J. — I agree. 

D.H, Rule made absolute. 


A. I. R. (87) 1950 Calcutta 15 [C . N. 4.] 

R. P. Mookerjee and K C. Chonder JJ. 

Naresh Chandra Bose — Decree-holder — 
Appellant v. Bhupendra Narayan Sinlia — 
J udgment-debtor—Respondent. 

A. F. 0. 0. No. 138 of 1915 and A. F. A. 0. Nos. 1 
a j ^ ,°* Decided on 12th May 1949, against 

order of Sab.Judge, Mnrehidabad, D/- 17th March 1945 

or dera of Diatrict Judge, Murabidabad, 
D/- 24th July 1945. 


S (a L B A n flHJ Cna, l. C D y Act (VIH [8] ° f 1885) 
. • 8A (*) (&) — Purchaser'' includes decree- 

K P ^ ChaSer 7- Equities between landlord 

•i 0,d T purcha8 « and judgment-debtor- 
tenant, how determined, stated 

boM«? ar ° ha t er ,n 8 ‘ I68A <*) <’ b ) inoludea a decree- 
__ d ?, r Purchaser and he has to deposit the amount 
SK Bab, olauae, that is. the amount by 

rmn„„* tbe b .' d .°u ered ma * 8hort of lbe decretal 
of U 1° the OOBtfl of execution and the arreara 

of *S?j3?°b accrued due between the institution 
oi tne suit and the confirmation of the sale. The pro¬ 


cedure of the decree-holder paying to himself money by 
deposit in Court was iD force even before the amend¬ 
ment in S. 1GSA. The payment is to bo by deposit of 
money in Court in one capacity, i. e , as purchaser and 
subsequent drawing out of the same would be in 
another capacity ns decree-holder landlord. In any case 
the decree holder landlord c-ven when S. 1G“A hud not 
been enacted got these amounts though he had t > have 
recourse to another execution for ibi costs of execution 
etc., and another suit for the arrears of rent. The 
change that has been made by S. 1G8A has been that 
this extra amount has to be paid by the purchaser so 
that the judgment-debtor-tenant would he absolved 
from further liability for the came : A. 1. li. (31) 194s. 
Cal. 199, Foil.; A. I. R. (31) 1941 Cal. 203 and A. 1. R, 
(34) 19)7 Cal. 330, P.d. on; Observation in A. I. R, 
(32) 1945 Cal. 425 and A. I. R (36) 1949 Cal. 93’ 
Dissent. [Paras 8 and 9] 

In determining the equities between the parties when 
the landlord decree-holder is the purchaser, (he Court 
canuot overlook the time factor. If an order confirming 
tho sale is pa=scd by tho Court and is allowed to 
remain unaffected for a long time, various pcreoDs may 
become interested in the said property on 1 lie basis of 
the order for confirmation being a valid and binding 
order. If such an order i 0 to be eel aside after the lapse 
of a long period various complications are bound to 
arise. When the decree-holder himself is the auction 
purchaser the payment ol the subsequent arrears which 
Lad accrued duo i= to be made to himself and tho enid 
decree-holder is entitled to an order confirming sale by 
either paying himself or on declaring that the amount 
duo is wiped out. When a decree-holder auction pur¬ 
chaser applies for the confirmation of the sale without 
cither depo-iting the amount of suhs'quent arrears or 
discharging tho said dues formally he must he taken to 
have given up his right to claim such arrears at any 
subsequent stage. He must be drerued to have done 
what be was required to do before he could get an order 
confirming the eule. No doubt it is a duty of tho Court 
a3 well to 6ee that the obligations which are required 
to be discharged by tbe decree-holder are duly per¬ 
formed. This, however, docs not take tbe caso out of 
the general and equitable principle that equity will con- 
eider that as done what should have been done and 
that a person cannot bo allowed to take advantage of 
his own wrong. Under the circumstances when tbo 
attention of the executing Court is drawn subsequently 
to tbe fact that the sule had already been confirmed 
without the decree-holder auction purchaser fulfilling 
the conditions laid down under 8. 1G8A, all tbat the 
executing Court need do i6 to record an order that tho 
total amount of rent, cess aud interest which had 
accrued duo up to the dale of contirmatiou is deemed 
to be satisfied by the decree holder auction purchaser 
having applied for such confirmation nnd the confirma¬ 
tion having been made. [Paras 13, 14 and 15] 

(b) Bengal Tenancy Act (VIII [8J ol 1885), S. 168A 
—Decree lor rent does not include costs decreed in 
suit. 

The definition of ‘rent’ in S. 3 (13) would dearly 
show that tho costs deerted in tbe rent euit are not 
included in rent. Under 8. 1G-<A, the purchaser is to 
deposit the rent, cis3 and interest decreed in the suit 
but be is not to deposit tbe costs awarded by the Court 
and tho same bus to be paid by the judgment-debtor 
tenant and for it execution may he taken out: A 1. It 
(34) 1947 Cal. 330 ; A. I. R. (33) 1946 Cal. 88 ; 50 
C. W. N. 261 ; 11 C. W. N. llOG; A. I. it. (5) 1918 
Cal. 965 and 53 I. C. 993 (Cal.), Ret. on; 12 C • W. N. 
oxliv (Notes), Dissented. [Para 11] 

Denoy Bcliari Sen —for Appellant. 

Silaram Danerjee and Arun Kumar Dutta 

— tor Respondent. 
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K. C. Chunder J. — These are three appeals 
arising out of three execution proceedings of the 
Court of the Subordinate Judge of Murshidabad. 
In two of them, there was an appeal to the District 
Judge who modified the order in execution of 
the Subordinate Judge and there are two second 
appeals against the District Judge’s decision. 
The third is the First Miscellaneous Appeal 
against the order of the Subordinate Judge. The 
Raja Bahadur of Nashipur is the owner of a 
Touzi No. 1152/1. There is a patni under it of 
which the appellant Naresh Chandra Basu has a 
ten annas interest while the remaining six annas 
belong to the Maitras. Under the patni, the Raja 
Bahadur has another jote. The jote fell into 
arrears of rent. Rent Suit no. 7 of 1933 was filed 
for arrears of rents from 133G to 1339 B. S. This 
was decreed and an appeal was taken up to the 
High Court which upheld the decree on 28 th May 
1940. In the meantime Rent Execution case 
No. 42 of 1939 had been filed and the jote in 
arrears was sold and purchased by the decree- 
bolder on 2lst November 1941. 

[ 2 ] For the rent which fell due from 1340 to 
1313 B. S. a rent suit had been filed in 1937 
being Rent Suit No. 9 of 1937 and was decreed 
on 23rd December 1940 for the rent in arrears as 
also costs amounting to R3. 453-3-0. Rent Execu- 
tion Case No. 41 of 1943 was filed on 3rd July 
1943. The prayers were for attachment and sale 
of other properties of the judgment debtor or in 
the alternative for arrest of the judgment-debtor. 
The judgment-debtor filed Miscellaneous case 
No. 64 of 1943 alleging that as Naresh Chandra 
Basu, the appellant was only a part owner of the 
patni there has been no merger and therefore the 
jote being still in existence there could be no 
attacbmeent and sale of other properties. Thia 
miscellaneous case wa3 decided in favour of the 
Raja Bahadur. The decree-holder then prayed 
for the alternative mode of execution of arrest of 
judgmenfc-debtor. The defence taken by the 
judgment debtor was that under S. 168 A, Ben. 
Ten. Act, the rents subsequent to the period in 
suit in Rent suit No. 7 of 1933, that is, rents for 
the year 1340 B. S. and subsequent years were 
no longer due, the decree-holder himself being 
the purchaser was to pay the same and could 
not realise it from the judgment-debtor. This 
defence was taken in Miscellaneous case No. 91, 
of 1944. The Subordinate Judge decided that the 
deoree could not be executed not only for the 
rent but also the costs etc., as in his view costs 
etc., were also included within rent. He therefore 
dismissed the entire execution petition. This has 
given rise to the First Miscellaneous Appeal 
No. 138 of 1945. In the meantime for the rent 
accrued due for 1344 to 1347 B. S„ Rent Suit 
No. 8 of 1941 had been brought. It was decreed 


not only for the arrears of rent but also for costs 
amounting to Rs. 476-6-3. Rent Execution case 
No. 31 of 1944 had been filed praying for attach, 
ment of a debt due to the judgment-debtor and 
arrest. The judgment-debtor had objected in 
Miscellaneous case No. 131 of 1944 and the Sub- 
ordinate Judge had dismissed the execution 
application by the same judgment as in the pre¬ 
vious miscellaneous case referred to on 17th 
March 1945. An appeal was taken against this to 
the Court of the District Judge being Miscel- 
laneous Appeal no. 35 of 1945 of the Court of the 
District Judge and the District Judge modified 
the order of the Subordinate Judge. This is the 
subject-matter of Second Miscellaneous Appeal 
no. l of 1946. There had been another decree for 
the amount of Rs. 175 8 0 for rent and rs. 20 4 0 
for costs in Rent Suit no. 8 of 1941 previously 
mentioned which had given rise to Rent Execution 
case No. 37 of 1944 leading to Miscellaneous case 
No. 132 of 1944 which was also disposed of by the 
same judgment by the Subordinate Judge and 
the prayer for execution was also dismissed on 
17th March 1945. An appeal filed to the Court of 
the District Judge being Miscellaneous Appeal 
No. 36 of 1945 modified the order of the Subordi. 
nate Judge and has given rise to second Miscel- 
laneous Appeal no. 2 of 1946. The appellant in 
all these three appeals before us is the decree- 
holder Naresh Chandra Basu and the contesting 
respondent is the judgment-debtor the Raja 
Bahadur of Nashipur now represented by the 
Court of Wards. 

[3] In all the three appeals the main question 
for decision is whether ‘purchaser* mentioned in 
8. 168 A (l) (b), Ben. Ten. Act, means also the 
decree.holder purchaser or, in other words, has 
the decree holder purchaser to deposit the amount 
mentioned in that sub-clause? If this is so, then 
it is clear that the decision of the District Judge 
in both the miscellaneous appeals was right and 
in all the three appeals before us the appellant 
will not be entitled to succeed as far as his claim 
for execution of the decrees for the arrears of 
rent are concerned and the two second miscell¬ 
aneous appeals must be dismissed in toto there 
being no cross appeal the decrees of the District 
Judge will be upheld. 

[43 The second point is if the purchaser in¬ 
cludes also the decree-holder purchaser, then as 
the deposit was not made and the sale had been 
confirmed so long ago how are the equities to 
be adjusted? The third point in the first mis¬ 
cellaneous appeal is even if the decree-holder 
is not entitled to execute the decree obtained by 
him for arrears of rent, can he execute the same 
for the costs awarded to him? In this connection 
the question has also been raised whether arrears 
of rent will include interest or damages awarded 
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by the Court, or thia will be exoluded. The view 
■of the learned Subordinate Judge waa that inter¬ 
est or damages as well as coats could not be 
realised by execution. It is not disputed by the 
respondent that the decree may be exeouted for 
the coats. The third question relates to the ques¬ 
tion of interest. Aa regards the modes of execu- 
tion for the balance in the first miscellaneous 
appeal and also in the two second miscellaneous 
appeals under the order of the District Judge 
the decree can be exeouted in the way pointed 
out in the Special Bench decision in the case of 
Sudhir Krishna Ghose & another v. Satish 
Chandra H-ui & others, 48 0 . w. n. 835 : (A. 
I. R. (31) 1944 cal. 418). There is no dispute on 
this point. 

[5] We shall now take up the question whether 
purchaser in s. 168 (l) (b), Bengal Tenancy Act 
includes also the decree-holder purchaser. In the 
case of Phani Bhusan Muhherjee v. Rai 
Bahadur Puma Chandra Bagchi Mothers. 48 C. 
w.N.210 :(A.I. R. (31) 1944 cal. 199), a Divisional 
Benoh of this Court decided that purchaser in¬ 
cluded a decree-holder purchaser. That decision 
was followed by another Divisional Bench which 
merely cited it and accepted it as correct in the 
case of Sm. Swarnamanjuri Dassi v. Fakir 
Chandra Karar & others, reported in 48C.W.N. 
220 : (A. I. R. (31) 1944 Cal. 203 ). In the case of 
Rai Jogendra Chandra Ghose Bahadur v. 
Bhawajii\Charan Law & others. 49 c. w. n. 552 : 
(A. I. R. (32) 1945 Cal. 425), R. C. Mitter J. cast 
a doubt upon the soundness of the decision of 
B. K. Mukherjea J. in the case of Phani Bhusan 
Muhherjee v. Rai Bahadur Puma Chandra 
Bagchi & others, 48 0.W.N. 210 :(a.I. r. (31) 1944 
Cal. 199). He pointed out some considerations 
for which he thought that the decision could be 
challenged and considered that the question should 
be examined again in the light of bis observa¬ 
tions. It did not become necessary for him actu¬ 
ally to decide the point finally as the case could 
be decided on another ground namely whether 
fl. 168A had retrospective operation and inter¬ 
fered with a vested right of a deoree- holder 
purchaser who had sold the property and pur¬ 
chased it himself before the amendment came 
into force and had the right at the time to have 
the sale confirmed without making the deposit. 
It was decided by R. 0. Mitter J. that as he had 
acquired a vested right which was not taken 
away by the amendment he was not to make a 
deposit and on this view the case waa decided 
and no final deoision actually given as to whether 
deoree-holder was inoluded in the word "pur¬ 
chaser." In the oase of Amafio Barmanya v. 
€ma Oharan Das, 50 o. w. n. 803 :(a. i. b. ( 84 ) 
1947 Gal. 830), this very question again oame up 
for deoision before a Divisional Benoh and B. K. 
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Mukherjea J. again re-affirmed his previous 
decision that the decree-holder was included in 
the word "purchaser". It may be mentioned that 
in some single Judge decisions also the decision 
in the case of Phani Bhusan Muhherjee v. Rai 
Bahadur Puma Chandra Bagchi & others , re¬ 
ported in 48C.W.N. 210 :(A.I.R. (31) 1944 Cal. 199), 
had been accepted as correct. It can be considered 
that B. K. Mukherjea J. in his later decision in 
the case of Amano Barmanya v. Uma Charan 
Das and others, 50 c. W. N. 80? : (a. I. R. ( 34 ) 
1947 Cal. 330), had reiterated his previous deci- 
sion after fully considering the doubts that had 
been cast upon the soundness of his previous 
decision by R. C. Mitter J. though he had not 
dilated upon the same. Again, after this decision 
of the Divisional Bench, Chakravartti J. in a 
decision in the case of Abdul Mannan v. 
Madhabi Ranjan Chahravarty, reported in 
62 C. W. N. 627 :(A. I. R. (36) 1949 Cal. 93), doub- 
ted the soundness of the decision of B. K. Mu¬ 
kherjea J., but here again the case was decided 
upon another view of the matter and no final 
decision was given by Chakravartti J. In this 
state of authorities it is beyond question, that the 
decision in the case of Phani Bhusan Muhher¬ 
jee v. Rai Bahadur Puma Chandra Bagchi 
& others, reported in 48 C.W N. 210 :(a. I. R. (3l) 
1944 cal. 199) and accepted several times though 
doubted in two decisions is still a decision bind¬ 
ing on us as a Divisional Bench. Mr. Sen has 
urged before us that we should refer the matter 
to a Pull Bench for final decision. 

[G] Wo have fully considered all the reasons 
given in the two doubting judgments as also the 
reasons given by B. K. Mukherjea J. and by 
R. B. Pal J. in their judgments in the case of 
Phani Bhusan Muhherjee v. Rai Bahadur 
Puma Chandra Bagchi and others, 48 c. w, N. 
210 :(A. I. R. (31) 1944 Cal. 199). 

[7] It is clear that S. 168A, Bengal Tenancy 
Act, is laying down a uniform mode instead of 
the diverse modes of execution according as the 
decree for arrears of rent had the effect of a rent 
deoree or a money decree or was under the cer¬ 
tificate procedure. In connection with this and 
in order to give the tenant a protection against 
the landlord decree-holder himself the right of 
the landlord to bring to sale by attachment any 
other property, moveable or immovable, of the 
tenant judgment-debtor so long as the tenure or 
holding in arrears was in existence was taken 
away. It is immaterial that there are lacuna 
in the Act by which even when the tenancy has 
not been terminated execution may be had in 
other ways namely by appointment of receiver 
eto., as pointed out in the Speoial Benoh deoision 
•in the case of Sudhir Krishna Ghosh and 
another v. Satish Chandra Hui and others , 
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48 0. W. N. 835 : (A. I. R. (3l) 1944 Cal. 418). It 
is, therefore, clear that as between the judgment- 
debtor tenant and the deoree.holder landlord the 
section itself has favoured the tenant judg- 
ment-debtor. Clause ( 1 ) (a) can leave no room 
for doubt about thi3. The section as a whole 
whether it may or may not have indirectly bene¬ 
fited the decree-holder landlord also, has begun 
with restricting the rights of the landlord de¬ 
cree-holder and not enlarging the same in cl. (l) 
(a). In view of the clear provision of cl. (l) (a) 
this cannot be doubted and this has been pointed 
out in an unreported single Judge decision of 
this Court of Henderson J. in Kulhame v. 
Kalyani Prasad, in second Misc. Appeal no. 119 
of 1941 decided on 12th March 1912. 

[8] Under cl. (l) (b), it is clear that the pur¬ 
chaser is to deposit the amount by which the bid 
offered may fall short of the decretal amount as 
aleo he has to deposit the costs of execution and 
he has further to deposit the arrears of rent 
which have accrued due between the institution 
of the suit and the confirmation of the sale. It 
is clear that a benefit to the judgment-debtor 
tenant is intended. No doubt in the case of a 
stranger auction purchaser the decree-holder 
landlord will also be benefited. But the question 
is, does this show any intention as between the 
decree-holder landlord and the judgment-debtor 
tenant to show perference to the decree-holder 
landlord over the judgment-debtor tenant? It is 
immaterial whether the decree-holder is also 
benefited in case of a stranger auction-purchaser 
as benefit goes to both the decree-holder and the 
judgment-debtor. Have we anything in this 
clause for which it may be considered that the 
preference shown for the judgment-debtor tenant 
-by the Legislature by the restriction of the rights 
of the deoree holder landlord in cl. (l) (a) had 
suddenly been changed and preference given to 
the deoree-holder landlord over the judgment- 
debtor tenant ? The words ‘paid to the deoree- 
holder’ can lead to no inference that the person 
who is to make the payment must be some one 
else. The payment is not to be macle directly or 
out of Court but the payment is to be made by 
deposit of the amount in Court and S. 169, Ben¬ 
gal Tenancy Act, regulates how the money depo¬ 
sited as purchase price is to be distributed. Even 
before the enactment of 8 . 168A the deoree. 
holder was entitled to purchase the property. 
Under the Bengal Tenancy Act he even had not 
to take the permission of the Court as he had to 
do under the Civil Procedure Code as also the Ben¬ 
gal Public Demands Recovery Act. It is therefore 
dear that purchase by the decree-holder was 
within the purview of the Legislature as the 
decree-liolder had been given a right to bid at 
the sale without the permission of the Court 


under the Bengal Tenancy Act and with such- 
permission in the other two cases. It is further 
clear that under the Bengal Tenancy Act al- 
though the obliger and the obligee were the same 
when the decree holder became the auction-pur- 
chaser, he had no absolute right to set off but he 
had to deposit the money in Court and then 
draw it out under s. 169, Bengal Tenancy Act. 
In some cases the Courts ex gratia appear to havo 
allowed a set off. Therefore the procedure of the 
decree-holder paying to himself money by depo¬ 
sit in Court was in force even before the amend¬ 
ment in s. 168 A, Bengal Tenancy Act. It is 
therefore idle to contend that the decree bolder 
could not have been contemplated as paying 
himself. The payment to be by deposit of money 
in Court in one capacity, i. e M as purchaser and 
subsequent drawing out of the same would be 
in another capacity as deoree.holder landlord. 
Such procedure was already in vogue even in 
the case of a decree-holder purchaser under the 
Bengal Tenancy Act previous to 8. 168a. If the 
amount of purchase price was sufficient, then the 
decree-holder was also entitled not only to his 
decretal amount but to the costs of execution 
and the arrears of rent which had fallen due 
since the institution of the suit up to the date of 
confirmation of the sale. He already had this 
advantage if the money was sufficient. Therefore 
no new advantage was being directly conferred 
upon him by the provision in 8 . 168A by pro¬ 
viding for payment by the purchaser of the 
balance of the deoretal amount, the costs of exe¬ 
cution and the arrears of rent subsequent to the 
institution of the suit. All that the amendment 
did was to make it sure that the purchase price 
would not fall below an amount which would be 
sufficient to cover all these extra payments. So 
long as the amount was not sufficient the judg- 
ment-debtor tenant had to pay the same later on 
to the decree-holder landlord. In any case the 
decree-holder landlord, even when 8. 168A had 
not been enacted, got these amounts though 
he had to have recourse to another execution for 
the costs of execution etc., and another suit for 
the arrears of rent. The change that has been 
made by 8. 168 A has been that this extra amount 
has to be paid by the purchaser so that the judg¬ 
ment-debtor tenant would be absolved from fur¬ 
ther liability for the same. This amendment’ 
therefore benefits the tenant more than it does 
the decree-holder landlord. Therefore there is 
no reason to consider even from the point of 
view of the intention of the legislature that 
it is solely or mainly to benefit of the landlord 
decree-holder and therefore the word "purchaser 
should not include the decree-holder purchaser. 
Throughout the Bengal Tenancy Act as also th& 
Code of Civil Procedure and the Bengal Public 
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made between a stranger auotion purchaser and 
a deoree-holder auotion purchaser and it will be 
very ourious if in this solitary instance suoh a 
distinction was intended. The distinction if 
made would place the decree-holder purchaser 
in a doubly favourable position as compared to 
a stranger purchaser. In case of a decree-holder 
he will not only have not to pay the money due 
for the arrears of rent for the subsequent period 
but he will in addition be in a position to realise 
it later on from the tenant judgment-debtor 
himself. The result of it will be that the tenant 
judgment-debtors will be at the mercy of decree- 
holder landlord as other purchasers being at a 
disadvantage would be deterred from purchasing 
and this is likely to open the door to various kinds 
of abuses whioh we cannot for a moment, consi- 
derjto have been contemplated by tbe legislature 
as at all desirable. In ordinary language “pur¬ 
chaser” means one who purchases and will include 
decree-holder if he is such a person. The ordinary 
clear meaning of a word certainly may be res¬ 
tricted or enlarged if the context or anything in 
the law by implication even requires such modi¬ 
fication of ordinary meaning. In the present 
section we have not been able to see anything 
for which the word “purchaser” should not have 
its ordinary meaning. Neither have we been 
able to .see anything in the whole of 8. 1G8A to 
justify a conclusion that the meaning of the 
word “purchaser” should be a restricted one when 
the word includes both decree-holder and stranger 
purchaser in all other parts of not only tbe 
Bengal Tenancy Act but of the Civil P. C. and 
Bengal Public Demands Recovery Act. Sales 
for arrears of rent covered by all the throe Acts 
are being made uniform in this section. In none 
of these three Acts in any other section has the 
word "purchaser” been restricted merely to a 
stranger purchaser. 

[9] After giving our fullest consideration to 
the doubts that were raised, which we have con¬ 
sidered in our judgment, we are clearly of opinion 
that the decision in the case of Phani Bhusan 
Mukherjee v. Rai Bahadur Puma Chandra 
Bagchi and others, 48 c.w.N. 210 : (a.i.r. ( 3 i) 
1944 oal. 199 ) ia a correct decision and there is 
absolutely no need for reference to a Full Bench. 
We agree with and accept the same and hold 
t£&t a purchaser in 8 . 168 A (l) (b), Bengal 
lenancy Act, includes a decree-holder purchaser. 

[ 10 ] The two second miscellaneous appeals 
have raised only this question and as this is 
found against the appellant tbe two second 
miscellaneous appeals are dismissed. 

now to the speoial question in 
•ue first miscellaneous appeal as to what is 


meant by rent, that is, whether costs decreed in 
the suit are to be included or excluded we are 
of opinion that the learned Subordinate Judge 
overlooked the definition of ‘rent’ in 8. 3 ( 13 ). 
That definition would clearly show that the costs' 
decreed in the rent suit are not included in,' 
rent. This amount is not payable by the pur- 
chaser and for this amount there may be an exe¬ 
cution taken out. In the decision in Amano 
Barmanya v. Uma Char an Das d others , 50 
c. w. N. 803 : (A.I.R. (34) 1947 Cal. 330), a Divi¬ 
sional Bench has already decided that the auction 
purchaser is liable only for the actual amount 
of the rent and not for the entire decre tal amount. 
It ba3 been decided already by two Divisional 
Benches in the case of Sri Sri Iswar Joy Chan - 
diThakurani dors. v. Manmathai Nath Das, 

49 C. W. N. 756 : (A. I. R. (33) 1946 Cal. 88) and 
in the case of Bankim Chandra Chatterjee d 
others v. Gour Mohan Mullick, 50 c. w. n. 261 , 
that rent includes ces3. Under S. 161 (c), Bengal 
Tenancy Act, the words ‘arrears’ and ‘arrears of 
rent’ shall be deemed to include interest decreed 
under 9. 67 or damage awarded in lieu of interest 
under eub-3. ( 1 ) of 8. 68. This is the special 
meaning given for the purposes of chap, xiv 
and S. 168A a3 also s. 169 appear in chap, xiv, 
Bengal Tenancy Act. The deposit made under 
S. 168A (l) (b) is distributed under S. 169 and it 
has already been decided in connection with 
S. 169 (1) (c) that 

“any rent which may have fallen due in respeot of tho 
tenure or holding between the institution of a suit and 
the date of the confirmation of tho sale ‘includes 
interest on such rent*. ” 

There was first an obiter about this in 
the case of Moharajadhiraj Be joy Chand 
Mohatah Bahadur v. S. C. Mukherjee, li c. 
W.N. 1106, which wag dissented from in 12 C. w. 

N. cxliv (Notes portion) and finally it was so 
decided in the cage of Prafulla Nath Tagore d 
ors. v. Matabaddm Mandal d ors., 22 o.w. n. 

323 : (a. I. R. ( 5 ) 1918 Cal. 965). This viow was 
again confirmed in tho case otRam Lai Das v. 
Bandiram Mukhopadhya, 26 0 . w. n. 511 : (53 
1.0.993). It is, therefore, clear that the purchaser 
is to deposit tho rent, cess and interest decreed 
in the suit but he is not to deposit the costs 
awarded by the Court and the same has to be 
paid by the judgment-debtor tenant and for it 
execution may be taken out. 

[12] We have now to consider the last re¬ 
maining queetion as to how the equities in the 
present cage are to be worked out. In the various 
decisions already referred to the procedure ad¬ 
opted had not always been uniform. It is not 
necessary for our present purpose to consider the 
position when a person other than the decree- 
holder becomes the auction purchaser. 
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[13] In determining the equities between the 
parties we cannot overlook the time factor. If 
an order confirming the sale is passed by the 
Court and is allowed to remain unaffeoted for a 
long time, various persons may become interest, 
ed in the said property on the basis of the order 
for confirmation being a valid and binding order. 
If such an order is to be set aside after the lapse 
of along period various complications are bound 
to arise. Reference in this connection may be 
made to S3. 159 (2), 167 and 174A (l), Bengal 
Tenancy Act. In working out the equities we 
must not forget the complications which will 
ensue if the order for confirmation be set aside 
now. 

[14] The objection raised to the order for 
confirmation is dependent on certain laches on 
the part of the decree-holder himself. Illegality 
in question is that the decree-holder did not do 
what he was required to do under the provisions 
of the Act. No doubt it has been observed in 
some of the decisions that it is a duty of the 
Court as well to see that the obligations which 
are required to be discharged by the decree- 
holder are duly performed. This, however, does 
not take the case out of the general and equit. 
able principle that equity will oonsider that as 
done what should have been done and that a 
person cannot be allowed to take advantage of • 
his own wrong. 

[ 15 ] When the decree-holder himself is the 
auction purchaser the payment of the subsequent 
arrears which had accrued due is to be made to 
himself and the said decree-holder is entitled to 
an order confirming sale by either paying him- 
self or on declaring that the amount due is 
wiped out. When a decree-holder auction pur- 
chaser applies for the confirmation of the sale 
without either depositing the amount of sub¬ 
sequent arrears or discharging the said dues 
formally he must be taken to have given up his 
right to claim such arrears at any subsequent 
stage. He must be deemed to have done what he 
was required to do before he could get an order 
confirming the sale. Under the circumstances 
when the attention of the executing Court is 
drawn subsequently to the fact that the sale had 
already been confirmed without the decree-holder 
auction purchaser fulfilling the conditions laid 
down under s. 168A, Bengal Tenancy Act, all 
that the executing Court need do is to record an 
order that the total amount of rent, cess and 
interest which had accrued due up to the date 
of confirmation is deemed to be satisfied by the 
decree holder auotion purchaser having applied 
for such confirmation and the confirmation 
having been made. Unless - the decree-holder 
auction purchaser files an application enter, 
'ing satisfaction of the dues whioh had so 
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accrued the Court is, in our opinion, competent 
to declare the said dues as having been satisfied 
by implication. The learned Subordinate Judge 
was therefore right in holding that the subsequent 
arrears up to the confirmation of sale and for 
whioh decrees might have been obtained should 
be taken as having been fully satisfied. 

[ 16 ] Although our decision is that the amount of 
arrear of rent, cess and interest had been satisfied 
on the confirmation of the sale it is to be noticed 
that the decrees for the subsequent period had 
been obtained by the landlord before the sale of 
the tenure in execution of the decree in Rent 
Suit No. 7 of 1943. The cost which had been 
decreed in favour of the landlord in the sub- 
sequent rent suits were not wiped away by the 
order confirming the sale and so the same may 
be now realised by execution. We do not express 
any opinion on the question as to what the legal 
position will be when the auction purchaser is 
some one other than the decree-holder. 

[17] The order of the Subordinate Judge in 
the first miscellaneous appeal will, therefore, be 
modified and the execution case dismissed by 
him will be restored and the decree holder will 
be entitled to apply for execution of the decree 
only for the amount due for costs awarded in 
the suit, the rest of his olaim being taken as 
satisfied by set off and the two seoond miscel¬ 
laneous appeals will be dismissed. 

[18] The respondent will get his costs in all 
the three appeals from the appellant as he has 
substantially won in all appeals but there will 
be one set of bearing fee. 

R. P. Mookerjee J. — I agree. 

R.G.D. Orders accordingly. 
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G. N. Das and Lahiri JJ. 

Abdul Sammad — Plaintiff — Appellant v. 
Jitoo Chowdhury — Defendant — Respondent. 

A. F. A. D. No. 982 of 1940, Decided on 12th May 
1949, against decree of Addl. Dist. Judge, Zillah 24 
Parganas, D/- 6th March 1940. 

(a) T. P. Act (1882), S. 106—Plaintiff taking some 
land on non-agricultural lease from uncles and 
sub-leasing some to defendant for residential pur¬ 
poses— Upon death of uncles plaintiff inheriting 
their interest and amalgamating them with some 
non-agricultural holding inherited by him from 
father—Defendant held did not become under-raiyat, 
within the meaning of S. 4 (3), Bengal Tenancy 
Act, sub-lease being non-agricultural at inception 
—Notice under S. 106 held valid—Bengal Tenancy 
Act (VIII [8] of 1885), S. 4 (3). 

PlaintiS took a non-agrioultnral lease of 9 cottas of 
land under a patta from his two nnoles and out of this 
area of 9 cottas the plaintiff granted a sub lease to the 
defendant for three cottas for residential purposes, On 
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the death of the plaintiff’s lessors who were his uncles 
the plaintiff inherited their interest. That interest 
waa that of a raiyat. The plaintiff served a notice on 
the defendant to quit under S. 106, T. P. Act. The 
defendant denied the validity and sufficiency of the 
notion and alleged that the tenancy was governed by 
(die Bengal Tenancy Act and that on plaintiff’s inherit¬ 
ing his uncles’ interest, the plaintiff became a raiyat 
and the leasehold interest held by him was merged in 
the higher right with the result that the defendant 
beoame an under raiyat under the plaintiff no matter 
whether the sub-lease at its inception waa for agricul¬ 
tural or non-agricultural purposes. It was found that 
the uncles had the interest of a non-agricultural bastu 
tenant in their holding of 9 cottas. It was also found 
that the non-agricultural holding of 9 cottas belonging 
to the uncles of the plaintiff which was inherited by 
the plaintiff was amalgamated with certain other agri¬ 
cultural holdings inherited by him from his father and 
all the holdings were converted Into one holding and 
recorded as raiyatl mokurari in the record of rights : 

Held that the sub-lease in favour of the defendant 
waa non-agricultural at its inception and it retained 
that character throughout and that the notice under 
T. P. Act was valid: 8 C. W. N. 454, Dating. 

[Para 7] 

Held also that the defendant had not become an 
under-raiyat. A person would be under-raiyat within 
the meaning oi 8. 4 (3), Bengil Tenancy Act, ooly if 
he held under a raiyat at the inception of his lease: 8 
C. W. N. 454, Expl.i A. I. R. (28) 1941 Cal. 606, 
Bel. on. [Para 9) 

• Annotation: (’45-Com.) T. P. Act, S. 106, N. 13. 

(b) Bengal Non-agricultural Tenancy (Tempo¬ 

rary Provisions) Act (IX [9] of 1940), S. 3-— “Suit 
or proceeding” — Appeal is not suit or proceeding 
and cannot be stayed : Per Biswas J. in A. I. R. (28) 
1941 Cal. 452 ; A. I. R. (29) 1942 Cai. 47 ; Civil Rules 
1529 to 1629 of 1940 (Cal); A. I. R. (29) 1942 Cal. 136 
and A.I.R. (32) 1945 Cal. 50, Rel. on. [Para 10] 

(c) Civil P. C. (1908), O. 41, R. 25 — Remand for 
finding of fact ordered—Defendant submitting and 
unsuccessfully adducing evidence — He cannot 
subsequently set up case other than that set up in 
remand — Evidence Act (1872), S. 115. [Para 9] 

Annotation: (’44-Com.) Civil P. C„ O. 41, R. 25, 
N. 6; (’46 Man.) Evidence Act, S. 115, N. 24. 

Htmendra Chandra Sen and Panchanan Pal 

— for Appellant. 

A. D. Mukherjee—tor Respondent. 

Lahiri J.— The suit out of which this appeal 
arises was instituted by the plaintiff for eject¬ 
ment of the defendant from cadastral survey 
plot No. 633 of Khatian 587 Mouza Garulia on 
termination of the defendant’s tenancy by a 
notice to quit under 8. 106 , T. P. Act. The 
Court of appeal below dismissed the suit and 
hence this appeal is by the plaintiff. 

[ 2 ] The plaintiff’s case is that he took a lease 
of 0 cottas of land under a patta dated 19th 
Pous 1808 (8rd January 1902) from his two 
nnoles Sk. Osman and Sk. Meajan and out of 
this area of 0 cottas the plaintiff granted a sub¬ 
lease to the defendant for three cottas for resi¬ 
dential purposes; in the record of rights finally 
published in 1081 the defendant was recorded as 
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an under-raiyat with a right of occupancy. This 
entry was challenged by the plaintiff as wrong. 
Tho plaintiff further alleged that ho served 
a notice to quit under s. ICG, T. P. Act, on 
2lst Jaistba 1342, by registered post and the 
defendant accepted the same with tbe result 
that the tenancy was determined with effect 
from 1st Sravan 1312. 

[3] The defendant denied tho validity and 
sufficiency of tho notice and alleged that the 
tenancy was governed by tbe Bengal Tenancy 
Act and that he took the lease for agricultural 
purposes. The Court of first instance decreed 
the suit and then after passing through various 
9tages the suit w’as finally dismissed by the 
Additional District Judge, 24-Parganas, by a 
judgment dated 6th March 1940, upon the find¬ 
ing that on the death of the plaintiff's lessors who 
were his uncles tho plaintiff inherited their 
interest and as that interest was that of a raiyat 
the plaintiff' became a raiyat and the leasehold 
interest held by him was merged in the higher 
right with the result that the defendant became 
an under-raiyat under tbe plaintiff. As the 
plaintiff himself became a raiyat the sub-lease 
granted by bim to the defendant made tbe 
defendant an under-raiyat, no matter whether 
the sub-lease was for agricultural or non-agri- 
cultural purposes For this proposition of law 
tho Additional District Judge relied upon the 
case of Babu Ram Roy v. Mahendra Nath 
Samanta, decided by MitraJ.,and affirmed on 
Letters Patent Appeal by Maclean C. J. and 
Pargiter J.: vide 8 o. W. N. 454. 

[4] Against this decision the plaintiff haB 
filed this second appeal, the hearing of which 
under o. 41, R. li, Civil P. C., was stayed by 
an ex parte order dated 7th April 1940, under S. 3, 
Bengal Non-agricultural Tenancy (Temporary 
Provisions) Act. On 2 nd December 1947, that 
ex parte order of stay was vacated and the 
appeal was admitted under o. 41, R. ll. On 20th 
July 1948, the appeal was taken up for final 
hearing by B. K. Mukherjea J. before whom it 
waa argued by the appellant that if tbe tenancy 
created by the potta dated 19th Pous 1308 was a 
non-agricultural tenancy at its inception, the 
subsequent event by which the rights acquired 
under the potta merged in the superior rights 
of the lessor, could not affect tho status of the 
subordinate tenant. Though this was an impor¬ 
tant question in tbe case it was not raised in tho 
Court below and Mukerjea J. accordingly acting 
under O. 41, r. 25, Civil P. C., remitted the 
following issue to the lower appellate Court : 
"What was the status of Osman at tho time 
when the potta of 1308 was granted.” The lower 
appellate Court was directed to take fresh evi¬ 
dence and record a finding on the point. 
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[5] In pursuance of the direction given by 
Mukherjea J. the lower appellate Court has 
recorded the following findings : 

(a) “On a comparative estimate of the evidence ad¬ 
duced by the two parties, I am of opinion that the 
appellant’s contention that the holding of Osman and 
Meajan measured only 9 cottas and that the entire 
holding was a non-agricultural bastu bolding is true. 

(b) I hold from the evidence on record that Osman 
and Meajan had the irto;est of a non agricultural bastu 
tenant in their holding of 9 cottas to which the dis¬ 
puted land appertains and their interest was not that 
of a raiyat.” 

[6l The lower appellate Court has further 
found that this non-agricultural holding of 9 
cottas belonging to Osman and Meajan was 
inherited by the appellant Abdul Samad and 
amalgamated with certain other agricultural 
holdings inherited by him from his father and 
all the holdings were converted into one holding 
bearing a consolidated rent of Its. 6 and recorded 
as raiyati mokurari in the record of rights. 

[7] Mr. Sen appearing for the appellant has 
argued that in view of the finding arrived at by 
the Court of Appeal below after the order of re¬ 
mand made by Mukherjea J., it must be held 
that the tenancy of the defendant is governed 
by the Transfer of Property Act. The effect of 
the judgment of Mukherjea J. is that the prin¬ 
ciple of the decision of Baiu Bam Boy's case, 
8 c. w. N. 464, will apply only if the tenancy of 
Osman and Meajan be found to be an agricultu¬ 
ral tenancy on the date of the potta dated 19th 
l’ous 1308. The finding, however, is that the 
tenancy of Osman and Meajah was not agri¬ 
cultural tenancy on the date of the potta, but 
that it became an agricultural tenancy on a 
subsequent date. Upon this finding it seems to 
us that Babu Bam Boy’s case, 8 c. W. N. 454, 
has no application. The sub-lease in favour of 
the defendant was non-agricultural at its incep- 
tion and it retained that character throughout. 

[8] Mr. Mukberjee appearing for the respon¬ 
dent has strenuously challenged the findings 
arrived at after remand on the ground that they 
were beyond the scope of the order of remand. 
The argument is that it had been found by the 
lower appellate Court before the remand that 
the amalgamation took place not with the pater¬ 
nal jama of the plaintiff but with other jamas 
inherited from the plaintiff’s uncles Meajan and 
Osman, and it was not, therefore, open to the 
plaintiff after the remand to show that a part 
of the jama recorded in C. S. Plot No. 6S3 be¬ 
longed to the plaintiff’s father and another part 
belonged to his uncles. We are not impressed by 
this argument because we think that the scope 
of the order of remand was wide enough to 
cover an enquiry into the question as to who 
were the persons from whom the plaintiff inhe- 
rited the different jamas. The finding as to the 
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mode of amalgamation is only incidental to the 
main issue that was remitted for investigation, 
viz , what was the status of Osman and Meajan 
on the date of the potta, and after having 
arrived at the necessary finding on that issue, 
the learned Subordinate Judge went into the 
question of amalgamation only for the purpose of 
explaining the entry in the record of rights. The 
dakhila, Ex. 8 (c) shows that the amalgamation 
did not take place even on 20th ohaitra 1319. If 
that be so, the defendant must be held to have 
taken a sub-lease from a non-agricultural lessor 
for non-agricultural purposes and his rights will 
accordingly be governed by the Transfer of 
Property Act. 

[9] Mr. Mukberjee has argued in the second 
place that according to the definition ol an 
under-raiyat as given in S. 4 (3), Ben. Ten. Act, 
the defendant is an under-raiyat inasmuch as he 
held immediately under the plaintiff who is at 
present a raiyat though the plaintiff was not a 
raiyat at the time when he (plaintiff) took lease 
from Osman and Meajan in 1338, or at the time 
when be granted the £ub-lease to the defendant. 
This argument is open to a two fold objection: 
in the first place it makes the order of remand 
made by B. K. Mukherjea J. altogether nugatory, 
as that order was made on the footing that the 
present status of the pUintiff was immaterial 
and the defendant’s status would be determined 
by the status of the plaintiff on the date of the 
potta of 130S. After having submitted to that 
order and having unsuccessfully adduced evidence 
on that point, it is hardly open to the defendant 
to say now that the rights of the defendant 
should be determined by the present status of 
the plaintiff. But there is a more serious objec¬ 
tion to this argument and that is this: In the 
case of Arun Kumar Sinha v. Durga Charan 
Basu, 46 C. W. N. 805 : (A. I. R. (28) 1941 Cal. 
GOG), Mukherjea and Roxburgh JJ. pointed out 
•that the rule of law laid down in the case of 
Babu Bam Boy v. Mahendra Nath Samanta, 
8 c. W. N. 454, that a person holding under a 
raiyat will be an under-raiyat even if he holds it 
for non-agricultural purposes is open to serious 
exceptions. But their Lordships did not refer 
the matter to a Full Bench simply because it 
had remained unchallenged for a considerable 
time. This criticism of Babu Bam Boy's case, 
(8 0. w. n. 464) inclines us to put a narrow 
construction upon the words of S. 4 (3), Ben. Ten. 
Act, and to hold that a person will be an under- 
raiyat only if he holds under a raiyat at the 
inception of his lease. The interpretation sought 
to be put upon s. 4 (3), Ben. Ten. Aot, by Mr. 
Mukberjee would have the effect of extending 
the principles of the decision in Babu Bam 
Boy's case, (8 0 . W. N. 454) which we are not 
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prepared to do in view of the oriticism by 
Mukherjea J. in the case of Arun Kumar 
Singha v. Durga Charan Basu, 46 0. w. N. 
805 : (A. I. R. (28) 1941 Oal. 6C6). 

[10] It remains for us to consider the question 
•whether the present appeal is liable to be stayed 
under the provisions of 8. 3, Bengal Non- 
agricultural Tenancy Act of 1940. It is oonceded 
that the defendant is a non-agricultural tenant 
within the meaning of the Act. But Mr. Sen has 
argued that the appeal by the landlord is neither 
a suit nor a proceeding within the meaning of 
8. 3 and is not liable to be stayed. Mr. Mukherjee 
on the other hand has contended that the 
appeal is a continuation of the suit and in 
any case it is a proceeding. The decisions on 
the point are not uniform. In the case of 
J.ahur Mia v. Abdul Gaffur, 45 c. w. n. 
603 : (A. I. R. (28) 1941 Cal. 452), Biswas J. held 
that the words “suit or proceeding” in 8. 3 did 
not include an appeal, but Mukherjea J. who 
agreed with the order made by Biswas J. on a 
different ground, was not prepared to go so far 
as to say that the word “proceeding” did not 
include an appeal. In the case of Prankrishna 
Mukherjee v. Jnanada Roy, 46 0. w. N. 967 : 
<A.I.R. (29) 1942 Oal. 47), Edgley and Biswas JJ. 
approved of the view taken by Biswas J. in 
Jahur Mia’s case t 46 o. w. N. G03 : (a. i. r. 
(28) 1941 Cal. 462). Prankrishna Mukherjee's 
*ase x 45 C. W. N. 967 : (A. I. R. (29) 1912 Cal. 47) 
was followed by Edgley and Biawas JJ. in the 
■case of Howrah Jute Mills v. Bakshi Sk. Napit, 
civil Rules 1529 to 1629 of 1940 (unreported) 
decided on 6th January 1942. In Ram Charit 
Bhakat v. Tetari Kumari Kuor, A. I. R. (29) 
1942 Cal. 136: (201 1 . C. 516), Henderson J. sitting 
singly agreed with the view of Biswas J. that 
the expression “suit or proceeding’’ in S. 3 does 
not include an appeal. Lastly, in Rukmini 
Mahesri v. Prahlad Chandra Agarwalla, 47 
«. w. n. 702 : (A.I.R. (32) 1946 Cal. 60), Biswas J. 
sitting singly reviewed all the authorities and 
reaffirmed his view that the expression “suit or 
proceeding” does not include an appeal. In this 
state of the authorities, particularly in view of 
the two decisions of Division Bench in the cases 
of Prankrishna Mukherjee v. Jnanada Roy , 
46 C. W. N. 967 : (A. I. R. (29) 1942 Cal. 47), and 
Howrah Jute Mills v. Bakshi Sk. Napit, (civil 
Rules 1629 to 1629 of 1940) we are constrained to 
hold that the present appeal is not liable to be 
stayed under 8. 8, Bengal Non-agricultural 
Tenancy Act of 1940. 

[ll] We have already stated that the hearing 
of the appeal under o. 41, R. 11 was stayed 
under that Aot by an ex parte order dated 7th 
April 1941 whioh was vacated by another ex 
iparte order dated 2 nd December 1947. It i3 


remarkable that when eventually the appeal was 
taken up for final hearing by B. K. Mukherjea J. 
on 20th July 1948, the respondent did not take 
any objection to the hearing under 8. 3, Bengal 
Non-agricultural Tenancy Act, and submitted to 
the order of remand. But in view of the fact 
that the question now raised before us by Mr. 
Mukherjee is a question affecting the jurisdiction 
of the Court, we have allowed him to argue it 
and decided to give our decision on the merits 
of his argument. 

[12] The result of our decision is that this 
appeal must be allowed, the judgment and decree 
of the Court of appeal below are sot aside and 
that of the Munsif restored and affirmed. 

[13] In the circumstances of the case we 
direct that the parties should bear their own 
costs throughout. 

G. N. Das J.—I agree. 

R.G.D. Appeal allowed. 

A. I. R. (37) 1950 Calcutta 23 [C. N. 6.] 

R. C. Mitter and P. N. Mitra JJ. 

Ram Protap Kayan — Defendant — Appel¬ 
lant v. The National Petroleum Co. Ltd. — 
Plaintiff — Respondent. 

A. F. O. D. No. 335 of 1944, Decided on 30th Juno 
1949, against decree of Sub-Judgo, 4'.h Court, Zillak 24 
Purganas, D/- 26th Juno 1944. 

(a) T. P. Act (1882), S. 53A — Rights of trans¬ 
feror — Section 53-A sanctions enforcement by 
transferor of his contractual rights against trans¬ 
feree—Exercise of his right9 is not'dependent upon 
fulfilment of conditions mentioned in S. 53-A — 
Unregistered lease of premises for 5 years — Con¬ 
tract partly performed — Lessee bound to vacate 
possession on expiry of period. 

So fnr an the transferee i3 concerned, S. 53-A oonfera 
a right on hitn to the extent that it imposes a bar on 
the transferor. But thi3 i3 only a right to protect his 
possession against any challenge to it by the latter 
contrary to the tenor of the contract or the instrument 
of transfer. [Bara 11] 

So far as the transferor is concerned, when the 
section says that the transferor shall bo debarred from 
enforcing any right against the property other than a 
right expressly provided by the terms of the contract, 
by plain implication it sanctions the enforcement by 
the transferor of a right which has been so provided. 
And there is obvious justice in this, for if the trans¬ 
feror is to bo held to his bargain with the transferee in 
respect of the property, it is only just that he should 
be given liberty to enforce his contractual rights against 
the latter in respect of it. It may bo said that this is 
not the conferment of a right but the saving of an 
existing right. But whether it is the one or the other, 
it 6ecares the result of enabling the transferor to en¬ 
force his contractual rights against the transferee in 
respect of the property. [Para 14] 

This right of the • transferor is not dependent upon 
fulfilment of all the conditions mentioned in the sec¬ 
tion. The terms of the section clearly indicate that 
they cannot be conditions precedent to the enforcement 
of the transferor's right : they are only conditions 
precedent to the imposition of the bar against the 
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transferor and consequently conditions precedent to 
the accrual of the transferee’s right to proteot his pos¬ 
session. No doubt, if the transferor wants to enforce 
against the transferee aDy right in respect of the pro¬ 
perty which haB been expressly provided by the con¬ 
tract, he must previously have put the transferee in 
possession In part performance of the contract. And 
ex bypothe3i there is a written contract containing 
reasonably clear terms as to the transfer, because what 
the transferor seeks to enforce is a right provided by 
such a contract :A. I. R. (28) 1941 Bom. 346, Dissent. 

(Para 15] 

If this were not so, the transferor’s rights would 
become quite illusory and in fact would cease to be 
rights at all because they could always be defeated by 
the transferee by the simple device of refusing to per¬ 
form his part of the contract. [Para 15] 

Where under an unregistered lease for 5 years in 
respect of certain premises, the lessee takes possession 
of the premises in performance of the contract and re¬ 
mains in possession for the full period of the agree¬ 
ment, be is bound to vacate the premises on the expiry 
of the period and his possession becomes wrongful 
thereafter. Tho right of the.lessor to have the premi¬ 
ses returned to him is not dependent upon the willing¬ 
ness of the lessee to restore it. [Para 18] 

Annotation: (’45-Com.) T. P. Act, 8. 53-A N. 13. 

(b) Registration Act (1908), Ss. 2 (7), 17 (d) and 
49 — Agreement to lease for 5 years shed and go- 
down which would be provided — Agreement does 
not operate as present demise and is not lease — 
Even if deed is lease, it is admissible as proof that 
acts were done in part performance of it — Deed 
if available as evidence of contract for S. 53-A, 
T. P. Act (Quaere). 

An agreement for lease for 5 years in respect of a 
Bhed and godowu, which merely Bays that a suitable 
shed and a godown would be provided on certain lands 
and does not specify any particular shed or godown, 
does not operate as a present demise and therefore is 
not a lease, and, therefore, does not require registra¬ 
tion : A. I. R. (6) 1919 P. C. 79, Foil. [Paras 19 & 20] 

Even if it can be interpreted as creating a present 
and immediate interest in the premises and therefore 
requiring registration, where the agreement is sought 
to be used not only as evidence of tho contract for the 
purposes of S. 53A but also as proof that acts were 
done in part performance of it, the agreement is ad¬ 
missible under the proviso to S. 49. [Paras 20 & 21] 

Quaere : Does the proviso to S. 49 permit the docu¬ 
ment being used as evidence of the oontract for the 
purposes of S. 53-A, T. P. Act, apart from any question 
of any acts having been done in part performance of 
it? Or, does it mean that the document can be used as 
evidence of the contract only when there have been 
sots done in part performance of it, the proof of the 
oontraot being merely an ingredient in the proof that 
the aots done were part performance of the contraot? 

[Para 21] 

Annotation: (’45-Com.) Registration Act, S. 2 (7), 
N. 5; S. 17 N. 31; 8, 49 N. 12. 

(c) T. P. Act (1882), Ss. 106 and 107 — Scope of 
— There is no conflict or contradiction between 
them. (Obiter). 

Obiter : Section 107 deals with the creation of a te¬ 
nancy from year to year by act of parties. Section 106 
provides for the case where the lease is for manufac¬ 
turing purposes but the contract between the parties is 
silent as to its duration. In such a case the law sup¬ 
plies the omission and enacts that the lease shall be 
deemed to be a lease from year to year. The attach¬ 
ment of this incident to the lease by operation of law 
is a very different thing from the creation of a lease 


from year to year by act of parties. The two sections 
deal with entirely different matters and there is no 
conflict or contradiction between the two. [Para 23] 
Annotation: (’46-Com.) T. P. Act, 8. 106 N. 12; 

S. 107 N. 1. 

(d) T. P. Act (1882), S. 105 — Lease or licence— 
Test to determine stated — Grant for manufac¬ 
turing process involving installation of costly 
machines by grantee— Premises to be returned on 
expiry of term in same condition in which it was 
handed over — Alterations with permission of 
grantor permissible — Grant held lease and not 
licence. (Obiter). 

Obiter: If the effect of the instrument is to give the 
holder an exclusive right of occupation of the land, 
though subject to certain reservations or to a restriction 
of the purposes for which it may be used, it is in law 
a demise of the land itself. If the contract was merely 
for the use of the property in a certain way on certain 
terms while it remained in the possession and under 
the control of the owner, It is a licence. [Para 26] 
Exclusive possession would be taken to have been 
given if the nature of the acts to be done by the 
grantee was such as required a right of exclusive occu¬ 
pation. [Para 26] 

An agreement in respect of a shed and godown pro¬ 
vided that the grantee was to maintain the shed and 
godown duly and was to return them on the expiry of 
the term in the same condition in which they were 
handed over to him and that he could even make 
alternations in them subject to tho consent of the 
grantor. Costly machineries were to be installed there¬ 
in by the grantee at his own cost and a regular factory 
for the manufacture of containers was to be started : 

Held that the provisions and the object of the grant 
pointed to the fact that exclusive possession was to be 
given to tho grantee. The grant, therefore, operated as 
a lease. [Para 26] 

Annotation: (’45-Com.) T. P. Act, S. 105 N. 13, 14. 

(’46-Man.) Easements Act, S. 52 N. 4. 

(e) T. P. Act (1882), S. 53-A —^/Contract partly 
performed— Breach of — Suit for damages is not 
required to be rested on S. 53-A. 

Where the contract has been partly performed a suit 
for damages 6impliciter for breach of contract does not 
require to be rested upon S. 53-A at all : A. I. R. (28) 
1941 Bom. 346, Dissent. [Para 17] 

Annotation: (’45 Com.) T. P. Act, S. 53A N. 13. 

Chandra Sekhar Sen, Smriti Kumar Roy Chou - 
dhury and Rannjit Kumar Bose—lot Appellant. 
Paresh Nath Mukherjce and Sili Kantha Lahiri 

— for Respondent. 

P. N. Mitra J. — The suit out of which this 
appeal arises was commenced by the respon. 
dent, the National Petroleum Co. Ltd. against 
the appellant Ram Protap Kayan for ejectment 
of the latter from a corrugated sheet Bhed and 
godown forming part of premises No. P-2 Pabar- 
pur Siding Road of the Port Commissioners of 
Calcutta in King George’s Dock. There was 
also a claim for damages for wrongful occupa¬ 
tion which was provisionally laid at Rs. 9400. 
The respondent’s case was that its predecessor- 
in-interest the National Petroleum Company 
(hereinafter referred to as the company) entered 
into business relationship with the appellant, the 
terms whereof were set out in an instrument of 
agreement executed by both the parties on 
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Slat March 1984, that one of the terms of the said 


agreement was that the company would provide 
for the appellant a suitable shed and godown at 
a monthly rent of Rs. 60 in which the appellant 
would fit up his tin manufacturiug machines 
and of which he would remain in occupation for 
a period of five years and would return vacant 
possession at the end of it, that in pursuance of 
the agreement the company let out the shed and 
godown in suit to the appellant from 1st April 
1934, that the period of five years expired on the 
expiry of the 1st April 1939 and that as the 
appellant then refused to vacate the premises, 
he was in wrongful occupation as a trespasser 
since then. 

[2] In his written statement the appellant 
admitted the letting to him from 1st April 1934. 
The defence taken by him that is now material 
was that the agreement, which was unregister¬ 
ed, did not and could not create a lease for a 
term of five years, and that as the letting to 
him was for manufacturing purposes, he had in 
law a tenancy from year to year terminable by 
six months’ notice to quit ending with the year 
of the tenancy. As no suoh notice had been 
eerved, he continued to he a tenant and could 
not be regarded as a trespasser. 

[8] While the suit was pending in the Court 
below the premises were requisitioned and taken 
over by the Government in October 1942. Tbo 
prayer for ejectment, therefore, became unneces- 
sary, but the prayer for damages remained and 
called for determination of the principal ques¬ 
tion which emerged for consideration in the 
case, viz., whether the appellant was bound to 
vacate the premises at the end of the term of 
five years under the agreement of 3lst March 
1984 or whether he was, in the circumstances of 
the case, a tenant from year to year whose 
tenancy was only determinable by six months’ 
notice to quit endjng with the year of the 
tenancy. 

[4] The agreement of 31st March 1934 
which has been marked as Ex. 2 in the case, 
was stated to be entered into between the 
National Petroleum Company and Messrs Gaja- 
nand Ram Protap and Company (under which 
name and style the appellant was carrying on 
business) for a period of five years. There 
are fifteen paragraphs in this agreement, but 
those that deal with the letting to the appellant 
are paras. 1 and 8 and are in these termB : 

"1. The Second Party agrees to pay In full and 
(return) the documents of all Tin Manufacturing 
machines purchased by the First Party from Messrs 
E. W. Bliss and Company, America, as per their 
Invoice No. 198 dated 15th January 1934, and pay the 
Custom duty, and Port Chargee etc. Having met all 
payments concerning these machines, the second party 
Will beoome the absolute owner of the said machinery. 


The Second Tarty will Gt up the machinery at thoir 
cost in a suitable shed to be provided by the First 
Party on a monthly rental of Its. 50 (Rupees fifty 
only) inclusive of all outgoings and taxes; such shed is 
to bo erected and built before the arrival of the machi¬ 
nery by the First Party on tho lands leased out to the 
First Party by the Port Commissioners at King 
George's Dock." 

*’3. The shed and godown rented out on a monthly 
basis for a term of five years, will be duly maintained 
by the Second Party and returned back on the expiry 
of the period in the same condition as handed over to 
the Second Party by the First Party. Any charges 
that the Second Party may choose to make in the 
said shed and godown will be subject to tbo written 
consent of the first party, Port Commissioners Factory 
Inspector and Municipal Corporation but such consent 
shall not be unreasonably withheld." 

[5] The second paragraph provided for the 
purchase by the appellant of a soldering machine 
which had been ordered by the company from a 
London firm, and the remaining paragraphs 
embody the terms of the contract between tho 
parties relating to the manufacture of petrol con- 
tainers by the appellant and their supply by 
him to the company. The provisions of some 
of these paragraphs may briefly be referred 
to. Thus, para. 5 provided that all empty 
tins required by the company in its entire 
business during the continuance o/ tho agree- 
ment would be supplied by the appellant from 
bis factory in the shed provided by the com- 
pany, and, if the demand exceeded the capacity 
of the factory, from bis factory in tbo town or 
otherwise as convenient to him. The sixth para¬ 
graph dealt with the contingency of dislocation 
of work in the factory and also provided for the 
supply of tin plates of suitable size and quality 
(obviously by the company) from each of which 
a specified number of tins were to be manu¬ 
factured by the appellant. Paragraph 8 gave 
liberty to the appellant to do outside work if 
the company was not able to place orders to the 
full extent of the capacity of the factory. Dy 
para. 9 the appellant undertook not to do any 
work for the competitors of tho company and 
not to sell the branded goods to the agents of the 
company without its express sanction. By 
para. 10 the appellant undertook to use a solder¬ 
ing composition of 50?o lead and 50% Block Tin 
and to take particular care that the tins manu¬ 
factured by it might not be leaky and so reflect 
on the reputation of the company. By para. 14 
the manufacturing cost allowance to the appel¬ 
lant was agreed to be -/l/l (one anna one pie) 
per four gallon tin delivered to the company 
at its installation at King George’s dock. It 
is unnecessary to go further into the provisions 
of the agreement. 

[6] The learned Subordinate Judge held that 
as no particular premises was mentioned in the 
document and it was simply stipulated that pre- 
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mises suitable for the purpose of manufacture 
of tin canisters close to the company’s own 
business concern would be provided, “the 
agreement could not be considered to be a lease 
properly so-called.” “Nevertheless’’, he said, “it 
■was an agreement by which the parties were 
bound. In pursuance of this agreement the pre¬ 
mises described in 8ch. a (of the plaint) were 
made over to the defendant.” He went on to say 
that 

“if the plaintiff had served six months’ notice calling 
upon the defendant to vacate within tho period of five 
years fixed by Ex. 2 (the Agreement) the plaintiff could 
not have ojected tho defendant as the defendant would 
have taken shelter under S. 53A, T. P. Act, and also 
under the terms of Ex. 2. In view of the Agreement 
the plaintiff could not have ejected the defendant with¬ 
in the period of five years fixed by Ex. 2. In view of 
the existence of the document the defendant could 
occupy the promises for a period of five years only. The 
defendant solemnly undertook to vacato the premises 
after tho expiry of a period of five years. The effect of 
this agreement has not been nullified by the absence of 
a formal document creating a lease in favour of the 
defendant. In my opinion the defendant was bound to 
vacate the premises in terms of the agreement in Ex. 2." 

The learned Judge, therefote, held that the res¬ 
pondent was entitled to recover damages and he 
gave the respondent a decree for Rs. 8393-5-4 
at the rate of Rs. 200 per month from 2nd April 
1939 to the end of September 1942. 

[7] Before us the appellant has repeated the 
contention that his tenancy must be deemed to 
have been a tenancy from year to year, and as 
it was never terminated by the requisite notice, 
he continued to be a tenant up to the time the 
Government took possession of the premises and 
he was not therefore liable for any damages. He 
has further contended that even if his possession 
be held to have been wrongful after 1st April 
1939 , the measure of the damages should be the 
rent which was payable by him and not the sum 
of RS. 200 per month which has been awarded 
by the learned Judge. Alternatively, he has con¬ 
tended that tho damages should not exceed 
rs. 120 per month on the basis of certain data 
whiok will be noticed later on in this judgment. 

[8l The argument of the appellant with re¬ 
gard to the nature of the tenancy was put in 
this way. The agreement, Ex. 2 being unregister¬ 
ed, no lease for a term of five years w'as created, 
as under s. 107, T. P. Act, a lease for a term ex¬ 
ceeding one year can be created only by a regis¬ 
tered instrument. But there was a letting to the 
appellant followed up by payment and accept- 
ance of rent, and the letting was for a manufac¬ 
turing purpose. Therefore, under S. 106 of that 
Act the lease must be deemed to be a lease from 
year to year terminable by six months notice to 
quit ending with the year of the tenancy, there 
being no contract to the contrary. The only 
modification that was made by the operation of 


A. I. R. 

S. 53A of the Act in the legal relationship of the 
parties was that during the continuance of the 
term of five years the respondent could not eject the 
appellant from the demised premises by service 
of six months’ notice to quit. But this was real¬ 
ly an additional protection afforded to the appel. 
lant, which did not fundamentally alter the 
character of the tenancy as a tenancy from year 
to year. With the withdrawal of the protection 
on the expiry of the term of five years the ten¬ 
ancy again became terminable by service of six 
months’ notice to quit. 

[9] We are unable to assent to this view of 
the operation of 3. 63A, upon the rights of the 
parties in the present case. That section which 
was characterised by Lord Mac Millan in Mian 
Pir Bux v. Mahomed Tahar, 61 I. A. 388 : 39 
O. W. N. 34 : (A. I. R. (21) 1934 P. O. 235) as a 
partial importation into India of the English 
equitable doctrine of part performance, is in 
these terms : 

“Where any person contracts to transfer for consl* 
deration any immovable property by writing signed by 
him or on-hia behalf from which the terms necessary to 
constitute the transfer can be ascertained with reason¬ 
able certainty, 

and the transferee has, in part performance of the 
contract, taken possession of the property or any part 
thereof, or the transferee, being already in possession 
continues in possession in part performance of the 
contract and has done some act in furtherance of the 
contract, 

and tho transferee has performed or is willing to 
perform his part of the contract, 

then, notwithstanding that the contract, though re¬ 
quired to be registered, has not been registered, or, 
where there is an instrument of transfer, that the 
transfer has not been completed in the manner prescrib¬ 
ed therefor by the law for the time being in force, the 
transferor or any person claiming under him shall be 
debarred from enforcing against the transferee and per¬ 
sons claiming under him any right in respeot of the 
property of which the transferee has taken or continu¬ 
ed in possession, other tbau a right expressly provided 
by the terms of the contract : . 

Provided that nothing in this section shall affect the 
rights of a transferee for consideration who has no 
notice of the contract or of the part performance 
thereof.” 

[lOl In form the section imposes a bar on the 
transferor when the conditions mentioned in the 
section have been fulfilled—it debars him from 
enforcing against tho transferee any right in 
respect of the property other than a right ex¬ 
pressly provided by the terms of the contract. 
He is not allowed to take advantage of the fact 
that the contract, though required to be regis- 
tered, has not been registered, or where there is 
an instrument of transfer, that the transfer has 
not been completed in manner prescribed by law. 
And in order to obviate any difficulty about 
proof of the contraot or of the instrument of trans¬ 
fer for want of registration, supplementary legis- 
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Ution waa enaoted amending s. 49, Registration 

Act. 

[11] So far as the transferee is concerned, the 
aeotion confers a right on him to the extent that 
it imposes a bar on the transferor. But this is 
only a right to protect his possession against any 
challenge to it by the latter contrary to the tenor 
of the contract or the instrument of transfer; 
Probodh Kumar Das V. Dantmara Tea Co., 
Ltd., 66 I. A. 293’- (A. I. R. (27) 1940 P. C. l). As 
Lord Atkin observed in S. N. Boner jee v. Cuch. 
war Lime and Stone Co., Ltd., 46 c. w. N. 374: 
(A. I. R. (28) 1941 P. G. 128): 

“...the words of the section make it quite plain that 
the section does not operate to create a form of transfer 
of property which is exempt from registration. It creates 
no real right; it merely creates rights of estoppel between 
the proposed transferee and transferor, which have no 
operation against third persons not claiming under 
those persons.” 

[ 12 ] Has the transferor any right under the 
section? It was contended on behalf of the appel- 
lant that the question must be answered in the 
negative in view of the observations made by 
their Lordships in Probodh Kumar Das's case'. 
(66 I. A. 293: A. I. R. (27) 1940 P. C. l). In that 
case the facts, shortly stated, were that an agree- 
ment to sell the Kaiyaohera Tea Estate was exe. 
cuted in favour of the plaintiffs’ predecessors on 
10th October 1981, who thereupon paid a part of 
the price and went into possession. The defen. 
dant the Dantmara Tea Co. Ltd., however, subse¬ 
quently had a regular conveyance executed and 
registered in their favour by the owners and thus 
acquired the legal title to the property. In those 
circumstances the plaintiffs brought the suit to 
have it deolared that the Dantmara Tea Co. Ltd. 
had no right or title to the estate, including the 
right to sell tea under the export quota allotted 
to it under the Indian Tea Control Act or to 
transfer the quota rights to any person. They also 
sought an injunction. The contention of the 
plaintiffs was that notwithstanding that they had 
not chosen to sue for specific performance of the 
contract of loth October 1931, and notwithstand¬ 
ing that they had taken no steps to complete 
their title, they were nevertheless entitled under 
8. 63A aotively to assert the rights of a proprietor 
in virtue of the contract of 10th October 1931, 
and their possession. In repelling this contention 
Lord MacMillan observed: 

“In their Lordships’ opinion the amendment of the 
law effected by the enaotment of S. 53A conferred no 
right of action on a transferee in possession under an 
unregistered contract of sale. Their Lordships agree 
With the view expressed by Mitter J. in the High Court 
that 'the right conferred by 3. 63A’ is a right available 

only to the defendant to protect his possession'.The 

section is so framed as to impese a statutory bar on the 
transferor; it confers no active title on the transferee, 
indeed any other reading of it would make a serious in¬ 


road on the whole scheme of the Transfer of Property 
Act.” 

[13] It baa been contended that the passage 
quoted by their Lordships with approval from the 
judgment of Mitter J. lays down that the section 
has conferred a right only on the transferee. The 
context in which the passage occurs in the judg¬ 
ment of Mitter J. (Dantmara Tea Co., Ltd. v. 
Probodh Kumar Das, 41 c. \v. N 54 at p. 63) 
and the observations in their Lordships' judg¬ 
ment which precede and follow’ the quotation 
make it clear enough however that what the 
passage lays down and what their Lordships take 
it to lay down is that the only right conferred on 
the transferee is the right to protect his posses¬ 
sion and not that the section confers a right 
only on the transferee. Their Lordships were 
concerned with repelling the assertion of an active 
title by the transferee. The question of the trans¬ 
feror’s right was not a matter which engaged 
their Lordships’ attention at all. 

[14] When the section says that the trans- 
feror shall be debarred from enforcing any right 
against the property other than a right expressly 
provided by the terms of the contract, by plain 
implication it sanctions the enforcement of a 
right which has been so provided. And there is 
obvious justice in this, for if the transferor is to 
be held to his bargain with the transferee in 
respect of the property, it is only just that ho 
should be given liberty to enforce bis contractual 
rights against the latter in respeot of it. It may 
be said that this is not the conferment of a right 
but the saving of an existing right. But whether 
it is the one or the other, it secures the result of 
enabling the transferor to enforce his contractual 
rights against the transferee in respect of the 
property. 

[15] The question that next arises is this: Is 
this right of the transferor dependent upon ful¬ 
filment of all the conditions mentioned in the 
section ? The terms of the section, in our opinion, 
clearly indicate that they cannot be conditions 
precedent to the enforcement of the transferor’s 
right; they are only conditions precedent to the 
imposition of the bar against the transferor and 
consequently conditions precedent to the acorual 
of the transferee’s right to protect bis possession. 
No doubt, if the transferor wants to enforce against 
the transferee any right in respect of the property 
which has been expressly provided by the con¬ 
tract, he must previously have put the transferee 
in possession in part performance of the contract. 
And ex hypothesi there is a written coutract 
containing reasonably clear terms as to the trans¬ 
fer, because what the transferor seeks to enforce 
is a right provided by such a contract. But we 
caDnot agree with the view expressed by Broom¬ 
field J. in Bechardas Damodar v. Borough 
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Municipality af Ahmedabad, I. L. B. ( 1941 ) 
Bom. 529 : a. I. R. (28) 1941 Bom. 346,' that the 
transferor can “derive no rights from the section 
which are inconsistent with the conditions subject 
to which the section comes into operation”, the 
condition insisted on by the learned Judge in the 
case before him being that the transferee should 
have performed or be willing to perform his part 
of the contract. In this view, the transferor’s 
right would become quite illusory and in fact 
would cease to be rights at all because they 
could always be defeated by the transferee by 
the simple device of refusing to perform his part 
of the contract. 

[lG] In Suleman Uaji Ahmed Umar v. 
P. N. Patell, 35 Bom. L. r. 722 : (A. I. r. (20) 
1933 Bom. 381), Wadia J. attempted to reconcile 
the needs of justice with what he thought 
to be the requirement of the section by holding 
that it would bo sufficient if the transferee had 
partially performed his part of the contract. 
Wadia J. might have put his decision upon the 
surer ground that the transferor’s right was not 
dependent upon any such condition at all. 

[17] Wo aro not concerned with the question 
of correctness of tho actual decision of Broom- 
field J. in Bechardas's case, (A. I. R. (28) 1941 
Bom. 346 : I. L. R. (1941) Bom. 529) but to the 
learned Judge’s observation that a suit for 
damages for breach of a contract can never be 
founded upon this eection, it may be rejoined, 
without disrespect, that a suit for damages sim- 
pliciter for breach of contract does not require to 
be rested upon the section at all. 

[18] In the present case the right of the re3. 
pondent to have the premises returned to it by 
the appellant on the expiry of the period of five 
years has been expressly provided by para. 3 of 
the contract. The appellant was given posses¬ 
sion and took possession of the premises in part 
performance of the contract, and he remained 
in possession for the full period of the agree- 
ment. It would be meaningless to say that the 
right of the respondent to have the premises 
returned to it on the expiry of the period is 
dependent upon the willingness of the appellant 
t& restore it. We agree with the learned Sub. 
ordinate Judge that the appellant was bound to 
vacate the premises on the expiry of the period 
of five years and his possession became wrongful 
thereafter. 

[19] A point was raised that the agreement 
Ex. 2 was not admissible in evidence for want 
of registration. As the agreement did not specify 
any particular shed and godown but merely said 
that a suitable shed would be provided by the 
company on the lands leased out to it by the 
Port Commissioners at King George’s Dock. We 
are of opinion that the instrument did not 


operate as a present demise. No doubt, under 
the Indian Registration Act a ‘lease’ includes an 
agreement to lease, but as was observed by Lord 
Buckmaster in Rani Hemanta Kumari Debt 
v. Midnapore Zemindary Co. Ltd., 461. A. 240: 
(A. I. R. (6) 1919 P. C. 79), 

‘an ‘agreement to lease’, which a lease is by the statute 
declared to include, must, in their Lordships’ opinion be 
a document which effects an actual demise and operates 
as a lease. They think that Jenkis C. J. in the case of 
Panchanan Basu v. Chandi Charan Misra, 37 Cal. 
808 : (6 I. C. 443), correctly stated the interpretation 
of 8. 17 in this respect. The present agreement is an 
agreement that, upon the happening of a contingent event 
at a date which was indeterminate and, having regard 
to tho slow progress of Indian litigation, might be far 
distant, a lease would be granted. Until the happening 
of that evant it was Impossible to determine whether 
there would be any lease or not. Such an agreement 
doe9 not, in their Lordships’ opinion, satisfy the meaning 
of the phrase ‘agreement to lease’ which, in the context 
where it occurs and in the statute in which it is found; 
must in their opinion relate to some document that 
creates a present and immediate interest in the land.” 

In the case before their Lordships the question, 
arose with regard to a solenama by which tho 
plaintiff in the suit in which the solenama was 
filed agreed that if she succeeded in another suit 
which she had brought to recover certain land 
other than the land in the compromised suit, she 
would grant to the defendants a lease of that 
land upon specified terms. 

[20] The agreement Ex. 2, therefore, in our 
opinion, did not require registration. Even if it 
can be interpreted as creating a present and im¬ 
mediate interest in the premises and therefore 
has to be regarded a3 requiring registration 
under the Registration Act and under the Trans¬ 
fer of Property Act, we think its admissibility 
in evidence is saved by the proviso to 8. 49, 
Registration Aot, which was added by Act xxi 

[ 21 ] of 1929. That proviso runs as follows : 

"Provided that an unregistered document affecting 
immovable property aud required by this Act or the 
Transfer of Property Act, 1882, to be registered may be 
received as evidence of a contract in a suit for specific 
performance under Chap. II, Specific Relief Act 1877, 
or as evidence of part performance of a contract for the 
purposes of S. 53A, Transfer of Property Act, 1882, 
or as evidence of any collateral transaction not required 
to be effected by registered instrument.” 

[ 21 ] The expression “as evidence of part 
performance of a contract for the purposes of 
S. 63a’’ is not a very happy one. Sir Dinshaw 
Mulla in hia commentary on the Transfer of 
Property Act has observed that it "is an elliptical 
expression which means that the deed is available 
not only as a contract but as evidence that the aots 
done are part performance of the contract.” 
Does the proviso permit the document being 
used as evidence of the contract for the purposes 
of S. 63a apart from any question of any acts 
having been done in part performance of it? Or, 
does it mean that the document can be used as 
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[evidence of the oontraot only when there have 
been aots done in part performance of it, the 
proof of the contraot being merely an ingredient 
in the proof that the acts done were part perfor¬ 
mance of the contract? It is unnecessary for 
us to deoide this question in the present case, 
because we consider that the respondent seeks to 
use the agreement not only as evidence of the 
contract for the purposes of 8. 53A but aslo as 
proof that acts were done by him in part perfor- 
mance of it for the same purposes. The respon¬ 
dent wants to U3e the document as evidence that 
the right whioh it seeks to enforce i3 a right which 
is expressly provided by the contract and is 
therefore a right which is saved or sanctioned by 
S. 63A, The respondent also wants to adduce 
the document in evidence for showing that it lot 
the appellant into possession and let him remain 
in possession for the full period of the agree¬ 
ment in part performance of the contract. Exbi- 
bit 2 , therefore, is admissible in evidence. 

[ 22 ] Two arguments may here be notioed 
which were advanced by the respondent with a 
view to repel the appellant’s contention that he 
was a tenant from year to year. In the first 
place it was argued that s. 103, T. P. Act, must be 
read as subjeot to S. 107 of the Act which pro- 
vides in absolute and unqualified terms that a 
lease from year to year can be created only by 
a registered instrument, and so when the for. 
mer section enacts that in the absence of a con. 
tract to the contrary a lease for manufacturing 
purposes shall be deemed to be a lease from 
year to year terminable by six months’ notice 
to quit ending with the year of the tenancy, 
it must be interpreted as referring to a lease 
for manufacturing purposes which has been 
created by a registered instrument but which is 
silent as to its own duration. Section 106 could not 
have intended, it was argued, to make that a 
lease from year to year which could not become 
such a lease by the terms of 8. 107 ; it is not 
permissible to engraft an exception upon the 
absolute and unqualified enactment in 8. 107 
that a lease from year to year can be created 
only by a registered instrument. The appellant, 
it was contended, cannot therefore be regarded 
as a tenant from year to year. 

fcbe view we have taken of the case 
it is not neoessary for us to deoide this queetion. 
But if it had been, we would not have felt in¬ 
clined to accede to this contention. Section 107 , 
Sn our view, deals with the oreation of a tenanoy 
[from year to year by aot of parties. Seotion 106 
provides for the oase where the lease is for manu¬ 
facturing purposes but the contract between the 
parties is silent as to its duration. In suoh a 
the law supplies the omission and enacts 
that the lease shall be deemed to be a lease from 


year to year. The attachment of this incident 
to the lease by operation of law is a very diffe¬ 
rent thing from the creation of a lease from 
year to year by act of parties. The two sections 
deal with entirely different matters and there 
is no conflict or contradiction between the two 
which requires that they should be harmonised! 
in the manner suggested by tho respondent. 

[24] The other argument of the respondent 
was that the agreement Ex. 2 was not provid¬ 
ing for the creation of a lease at all, but was 
merely granting a licence to the appellant to 
occupy the premises for the purpose of manu- 
facturing tin canisters required for the res- 
pondent’s business in petroleum products. The 
agreement, it was argued, was really a contract 
for the supply of petrol containers by the appel¬ 
lant to the company and embodied the terms 
on which the containers were to be supplied, 
and the appellant’s occupation of the premises 
was really required for tho performance of the 
contract and he was, therefore, not a tenant. In 
support of this contention reliance was placed 
on the decision of R. C. Mitter J. sitting with 
Lodge J. in Corporation of Calcutta v. Pro. 
vince of Bengal, 44 0. w. n. 1128: (a. i. r (28) 
1941 Cal. 60), which was affirmed by the Privy 
Council in Corporation of Calcutta v. Province 
of Bengal 48 o. w N. 410: (a. i. r. (31) 1944 
P. c. 42 ). In that case the question was whe¬ 
ther the premises No. 4 Theatre Jioad, which 
had been acquired for use as the official resi¬ 
dence of the Commissioner of the Presidency 
Division and for w’hich the Commissioner had 
to pay a certain percentage of his salary as 
rent, was occupied by the Commissioner as a 
tenant or as a servant of the Crown, the pre- 
mises being assessable under cl. (a) of s. 127 , 
Calcutta Municipal Act, in the former case and 
under cl. (b) of the section in the latter case. 
His Lordship laid down the principle that if the 
servant’s occupation of the house be ancillary 
to the performance of his duties, the occupation 
is qua servant, but if it is unconnected with the 
employment, it is qua tenant, and bis Lord- 
ship set out certain tests by which the question 
was to be determined. 

[25] It may be pointed out that this oase that 
the appellant is a licensee has been made before 
us for the first time. The respondents’ definite 
case in para. 5 of the plaint was that tho ap¬ 
pellant was in occupation of the premises as its 
tenant, and the latter Ex. A (9) dated 13th 
April 1939, which was written by the respon¬ 
dent to the appellant after the expiry of the 
term also made the same case. Apart from this 
circumstance, we do not think that the princi¬ 
ples which govern the determination of the 
question whether the occupation of the premises 
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by a person who is a servant is occupation by 
a tenant or simply as a servant and which have 
their origin in the special relationship between 
the parties can be extended to a case like the pre- 
sent where the oocupier is an independent con- 
tractor who has entered into a business contract 
with the owner as much in his own interest as 
in that of the latter. Indeed, the fact that bis 
occupation of the premises would facilitate or 
make for easier performance of the contract 
might well be a reason for the appellant to 
want to have a lease of the premises rather 
than a licence. 

[ 26 ] The tests for determining whether a 
particular instrument has effeoted a demise 
or operates merely as a licence, were autho- 
ritatively formulated in Glenwood Lumber Co. 
V. Phillips, (1901) A. C. 405: (73 L. J. P. 0. 62) 
and Wells v. The Mayor etc. of Kingston- 
upon. Hull Corporation (1876) L. B. 10 0. P. 402: 
(44 L. J. 0. P. 267), In the former case Lord 
Davey, delivering the judgment of the Privy 
Council, observed: 

“If tko effect of the instrument .is to give the hol¬ 
der an exclusive right of occupation of the land, though 
subject to certain reservations or to a restriction of the 
purposes for which it ‘may be used, it is in law a 
demise of the land itself.” 

In the latter case Lord Coleridge C. J. held that 
if the contract was merely for the use of the 
property in a certain way on certain terms 
while it remained in the possession and under 
the control of the owner, it was a licence. These 
principles were adopted and applied in our 
Court in Secretary of State v. Karuna Kanta, 
35 cal. 82: (6 c. L. J. 342 F. B.), Secretary of 
State v. Dhupal Chandra, 67 oal. 655: (a. i. R. 
(17) 1930 cal. 739) and 0- C. Ganguly v. 
Kamalpat Singh, 61 0 . W. N. 203: (A. I. R. (34) 
1947 cal. 236). In the oase before ua the provi¬ 
sions of para. 3 of the agreement to the effect 
that the appellant was to maintain the shed and 
godown duly and was to return them on the 
expiry of the term in the same condition in 
which they were handed over to him and that 
he could even make alterations in them subjeot to 
the consent of the company point unmistakably 
to the faot that exclusive possession was to 
be given and there is no indication anywhere 
else in the dooument that the grantor was re¬ 
taining any possession in or control over the 
premises. It may be mentioned that the shed 
and godown covered an area of 11470 sq., feet or 
over 16 cottahs, and costly machineries were to 
be installed therein by the appellant at his own 
oost and a regular factory was to be started 
there by him for the manufacture of petrol con¬ 
tainers. These objeots could not be accomplished 
without exclusive possession of the premises 
being taken by the appellant. As was held by 
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Blackburn J., in Roads v. Overseers of Trum- 
pington (1871) 6 Q. B. 56 : (40 L. J. M. C. 35), 
exclusive possesison would be taken to have been? 
given if the nature of the acts to be done by the 
grantee was suoh as required a right of exclusive 
occupation. We are, therefore, unable to accept 
the contention that Ex. 2 was providing for a 
licence and not a lease. (His Lordship then dis¬ 
cussed the question of quantum of damages and 
after discussing the evidence, concluded that the 
sum of Rs. 8393-5-4 awarded by the Subordinate 
Judge as damages' to the respondent, was not 
unfair or excessive in the oiroumstances of the 
case.) 

[27] The result, therefore, is that the appeal 
fails and must be dismissed with costs. 

R. C. Mitter J. — I agree. 

V.B.B. Appeal dismissed. 
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G. N. Das and Lahiri JJ. 

Amulya Ratan Mukherjee — Plaintiff — 
Appellant v. Sm. Kanak Nalini Ghose — 
Defendant No. 2 and others, Defendants — 
Respondents. 

A. F. 0. D. No. 326 of 1944, Deoided on 21st June 
1949, against decree of Sub-Judge, 4tk Court, 24-Parga- 
nas at Alipore, D/- 19th May 1944. 

Civil P. C. (1908), O. 32, R. 15 — Mortgage by L 
in favour of K — Ex parte decree in suit on mort¬ 
gage—Property purchased by A in auction-sale — 
During pendency of mortgage suit L's son R making 
application for appointment of guardian ad litem 
but Court proceeding with trial without such 
appointment on account of R’s absence on date of 
hearing of application — Suit by L's son R for 
declaration that ex parte decree and auction-sale 
were not binding on him on account of L's insanity 
and want of appointment of guardian ad litem in 
suit — Ex parte decree held was void for want of 
representation of L — Upon such pleading prayer 
for setting aside of decree not necessary—Question 
of payment of ad valorem court-fee, and bar of S.42, 
Specific Relief Act (1877), did not arise—No estop¬ 
pel on account of plaintiff’s application in mortgage 
suit—Under O. 32 R. 15 proof of absolute insanity 
not necessary — Proof of mental infirmity held 
sufficient — Plea of bona fide purchaser being 
stranger to decree not open to A — Court-fees Act 
(1870), S. 7 (iv) (c) — Specific Relief Act (1877), 
S. 42—Evidence Act (1872), S. 115. 

One L executed a mortgage in favour of K. K brought 
a suit on the mortgage. The suit wbb decreed ex parte 
and in execution of the decree the property was brought 
to sale and purchased by one A. Subsequently R, bod 
of L, brought a suit for a declaration that the ex parte 
decree passed in the mortgage suit and the execution 
proceedings and the auction-sale were not binding upon 
him and his title had not been affected by the said 
deoree and sale. The allegations were that after the 
institution of the suit on the mortgage L left his 
house in a fit of insanity and met his death on the 
footpath of Caloutta, that though K was aware of the 
disordered condition of L's brain he took no step3 to 
have a guardian ad litem appointed in the suit. During 
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the pendency of the mortgage suit R bad filed an 
application alleging that his father became insnne and 
therefore it was necessary to have a guardian ad litem 
appointed but as R was found absent on the date of hear¬ 
ing of the application, the Court proceeded with the 
trial without the appointment of guardian ad litem : 

Held that (1) the ex parte decree against L in the 
mortgage suit was void for want of representation of 
L. Hence upon that pleading it was not necessary in 
the present suit for plaintiff R to make the prayer for 
setting aside of the decree and it was enough to ask 
for a declaration that the said decree did not affect 
plaintiff’s title. Questions of payment of ad valorem 
court-fee and the bar of S. 42, Specifio Relief Act, did 
not arise at all; [Para 5] 

(2) question of estoppel on account of plaintiff's 

application in the mortgage suit also did not arise as 
plaintiff was under no legal obligation to file any ap¬ 
plication alleging the insanity of his father, far less to 
prove it; r Para 5] 

(3) to briDg his case under 0. 32 R. 15, Civil P. C., 
it was not necessary for the plaintiff to prove that L 
was absolutely insane. It was sufficient if the plaintiff 
proved that L waB suffering from such mental infir¬ 
mity as rendered him unfit to proteot his own interest; 

[Paras 8 and 9] 

(4) a decree obtained without representation in a 
case where representation was necessary must be re¬ 
garded as a decree against a person not a party to the 
suit and was therefore without jurisdiction and void. 
The ex parte decree obtained against L was therefore 
null and void: 31 All. 372 (P. C.); A. I. R. (2) 1915 Cal. 
19 and A. I. R. (24) 1937 All. 29, Rel. on ; [Para 11] 

(5) as the tx parte decree was void ab initio 
all the subsequent proceedings in execution including 
the auction-sale were also void and hcnco the plea that 
a bma fide purchaser who is a stranger to the decree 
does not lose his title to the property on account of 
the subsequent reversal or modification of the decree 
was not available to A: Case law relied on. [Para 12] 

Annotation : (’44-Com.) C. P. C., 0. 32 R. 15 N. 2 
Pt. 1 ; N. 6 Pt. 2; (’44-Com.) Court-fee3 Act, S. 7 
(iv) (o), N. 6 Pt. 1 ; (’4G Man.) Specific Relief Act, 
S. 42 N. 28 ; Evidence Act, S. 115 N. 24. 

Eiralal Chakravarti and Shyamdas Bhattacharjee 

— for Appellant. 

Diplendra Mohan Ohose and Uma Shankar Sarkar 
(for No. 2) and Apurbadhan Mukherjee and Hires- 
war Chattapadhyay (for No. 3)—tor Respondents. 

Lahiri J. — The appellant Amulya Ratan 
Mukherjee instituted the suit out of which this 
appeal arises for a declaration that the ex parte 
decree passed in Title suit No. 52 of 1940 of the 
Court of the fourth Subordinate Judge, 24. Par. 
ganas and the execution proceedings arising out 
of it and the auction sale held therein are not 
binding upon the plaintiff appellant and that 
the title of the plaintiff has not been affected by 
the said decree and sale. The subject matter of 
the dispute is the pucca ancestral dwelling house 
of the plaintiff standing on 12 cottah and 
18 chattaoks of land in mouza Kantalpara police 
station Naihati. The case of the plaintiff is that 
hia father Lakshmi Narayan Mukherjee borrow- 
®d a total sum of Bs. 2400 on the basis of three 
mortgage bonds on various dates between 1931 
and 193T from defendant 2, Kanak Nalini Ohose. 
On Oth August 1989, defendant 2 instituted Title 


Suit No. 52 of 1910 for sale of the mortgage pre¬ 
mises for the realisation of her dues from 
Lakshmi Narayan Mukherjee. In the month of 
August 1939 Lakshmi Narayan left his house in 
a fit of insanity and never returned and ho met 
with his death on the footpath of Hari Chose 
Street in Calcutta, on 6tu February 1912 . On 
account of the disordered condition of the brain 
of Lakshmi Narayan, the mortgage suit could 
not be properly defended and although the mort¬ 
gagee Kanak Nalini was aware of tho defect of 
Lakshmi Narayan, she took no steps to have a 
guardian ad litem appointed, obtained an ex 
parte decree and in execution thereof brought 
the mortgaged property to auction sale at which 
it was purchased by defendant 1 , Akhil Chandra 
Ghose, on 10th January 1942 for a sum of 
Rs. 5500. This suit was instituted by the plaintiff 
on 4th March 1942 and it appears that defen¬ 
dant 3, Gour Mohan Kundu, purchased the house 
from defendant 1 for the same amount by a 
registered conveyance dated 22nd September 
1942 and ho was thereafter added as a party to 
the suit by an order dated 8th January 1943. 

[2] The suit was contested by the auction 
purchaser defendant 1 and also by the purchaser 
pendente lite defendant 3 principally on tho 
ground that tho plea of Lakshmi Narayan’s 
insanity wa3 a mere cloak to give an air of 
plausibility to the false claim of the plaintiff; 
that the story of Lakshmi Narayan’s death was 
false, that Lakshmi Narayan was still alive and 
that Lakshmi Narayan left his house not in a 
fit of insanity as alleged by the plaintiff but on 
account of the maltreatment at the hands of 
the plaintiff and began to livo with a concubine. 
Defendant l also raised some pleas in bar, 
namely that tho court-fee paid by the plaintiff 
was not sufficient in law, that the suit was bar¬ 
red by estoppel and that the suit was barred 
under S. 42, Specific Relief Act. 

[3] All the preliminary issues raised by the 
defendant were decided by the learned Subordi¬ 
nate Judge against the plaintiff. On the question 
of court-fees, it was held that the plaintiff hav¬ 
ing succeeded to the rights and liabilities of his 
father, should have prayed for setting aside of 
the ex parte decree and should have paid ad 
valorem court-fees on the value of the decree. As 
to the bar under s. 42, Specific Relief Act, it 
was held that it was incumbent on tho plaintiff 
to a9k for further relief for setting aside of the 
ex parte decree and as that was not done, the 
euit was not maintainable under that section. 
To appreciate the case of estoppel, it is neces- 
eary to recite certain facts. It appears that dur¬ 
ing the pendency of the mortgago suit the 
plaintiff, Amulya Ratan, filed an application on 
9th December 1940 alleging that his father 
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Lakshmi Narayan Mukherjee became completely 
insane in or about the fir3t week of July 1939 
and had not been heard of since then and in 
these circumstances it was necessary to have a 
guardian ad litem appointed. This application is 
Ex. E. On 15th March 1911 when this application 
was taken up for hearing, the plaintiff Amulya 
Ratan was found absent on call and the Court 
proceeded with the trial without making any 
appointment of guardian ad litem upon the view 
that Lakshmi Narayan was not insane. It is 
said that the failure of the plaintiff to prosecute 
the application filed on 9th December 1940 brings 
into operation the principle of estoppel and the 
plaintiff is precluded by law from challenging 
the decree that was passed against his father. 

Cl] On the merits of the case, the learned 
Subordinate Judge has held that though Lakshmi 
Narayan died on the streets of Calcutta on or 
about the date alleged by the plaintiff the evi. 
dence adduced by the plaintiff wa3 too meagre 
and insufficient for a clear finding of insanity 
and upon that evidence one CDuld not come to a 
clear conclusion that Lakshmi Narayan became 
insane in July or August 1939. 

[6] Wo have no hesitation in holding that the 
decision of the learned Subordinate Judge on all 
the preliminary issues is vitiated by a total mis¬ 
conception as to the nature of the plaintiff’s 
case. Upon the case made in the plaint, the ex 
parte decree against the plaintiff’s father was 
void for want of representation of Lakshmi 
Narayan who was alleged to be of unsound 
mind. Upon that pleading it was not necessary 
for the plaintiff to make the prayer for setting 
aside of the decree and it was enough to ask for 
a declaration that the said decree did not affect 
the plaintiff’s title. So the questions of payment 
of ad valorem court fee and the bar of S. 42, 
Specific Relief Act, did not arise at all. On the 
question of estoppel, we desire to point out that 
the plaintiff was under no legal obligation to file 
any application alleging the insanity of his 
father, far less to prove it. He was merely an 
intervener and if the mortgagee chose to proceed 
with the hearing of the suit without taking steps 
for the representation of Lakshmi Narayan, she 
did so at her risk. We cannot see how any ques¬ 
tion of estoppel arose in these circumstances. 
There was no change in the position of the mort- 
gagee on account of the representation made by 
Amulya. The order was also not binding on 
Amulya inasmuch as he alleged that it was void 
even against his father, Lakshmi Narayan. 

[6] Turning to the merits of the case, we 
have first of all to consider the circumstantial 
evidence to determine the value of the oral evi. 
dence adduced by the parties. The circumstances 
which have been proved beyond all doubt are 


these: (l) Lakshmi Narayan, a resident of 
Naihati, was a railway servant serving in the 
Loco Shed of the Eastern Bengal Railway at 
Cossipore. ( 2 ) His wife died in 1920. (3) Hie 
youngest son died in 1921 or 1922. ( 4 ) Two other 
sons died in 1925 and 1926 and one of these sons 
committed suicide. (5) Lakshmi Narayan had a 
serious attack of typhoid in 1929 which slightly 
affected his brain. He was on sick leave from 
1929 to 1932 and retired prematurely in 1932. 
(6) Lakshmi Narayan disappeared from his 
house in August 1939 and was not heard of till 
he was picked up by the Calcutta Police on the 
foot path of Hari Ghose Street on 5th February 
1942, in an unconscious condition. He was sent 
to the hospital where he died without regaining 
consciousness. Certain letters were found in his 
person which established hi3 identity. Relying 
on these letters the police informed the Chitpore 
Looo Shed which in its turn informed Naihati 
Loco Shed. P. W. 4, Shiba Prosanna Bhatta- 
charjee, an employee of the Naihati Loco Shed, 
on receipt of the information wrote the letter, 
Ex. 1 dated 8th February 1942, to Amulya Ratan 
Mukherjee, the plaintiff, who immediately came 
to Calcutta, identified the dead body of his father 
and cremated it on 9th February 1942. 

[7] Oa these faots, Mr. Chakravartti, appear, 
ing on behalf of the plaintiff, has argued that 
the mental agony resulting from a number of 
bereavements in quick succession adversely 
affected the mental constitution of Lakshmi 
Narayan and when that was followed by a severe 
attack of typhoid in 1929, Lakshmi Narayan be- 
came slightly deranged. The derangement 
gradually developed till in August 1939 Lakshmi 
Narayan left his house for good to seek shelter 
in the streets of Caloutta. This, according to 
Mr. Chakravartti, is sufficient to bring the case 
within O. 32, R. 15, Civil P. C., which does not 
require proof of absolute insanity but only proof 
of mental infirmity which rendered Lakshmi 
Narayan incapable of protecting his own in¬ 
terests. Mr. Mukherjee appearing for defendants 
has argued that the abandonment of the pro- 
tection of home by Lakshmi Narayan in August 
1939 was not the result of insanity but the result 
of the ill-treatment of his son, the plaintiff and 
he has placed strong reliance upon the adihis- 
sion made by the plaintiff in his cross-examina¬ 
tion to the effect that after the disappearance of 
his father, the plaintiff did not care to inform 
the police or to advertise in the newspapers. 
Mr. Mukherjee has also strenuously argued that 
the plaintiff adduced no evidence about the 
mental condition of his father during the period 
of two years and six months which elapsed be¬ 
tween Lakshmi Narayan’s disappearance and 
his death and as such the plaintiff is not entitled 
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to succeed. The story of ill-treatment by the 
son was alleged by defendant 1 in his written 
statement in para. 19 and was adopted by defen¬ 
dant 3. It runs as follows: 

“For some time past Lakshmi Narayan Mukberjee 
being disgusted with the maltreatment at the hands of 
the plaintiff began to live separately from the plain¬ 
tiff with his concubine at different places and the plain¬ 
tiff a9 also the acquaintances of Lakshmi Narayan 
Mukberjee had all along been in the know of his where¬ 
abouts’’. 

Defendant 1 has examined himself a3 D. w. 2 
and in his evidence in Court he does nob venture 
to prove any of the scandalous allegations made 
in the written statement. On the other band, 
D. W. 2 has stated in his evidence that after his 
retirement Lakshmi Narayan started a cloth shop 
at Naihati which again is not alleged in the 
written statement. The only witness who comes 
forward to prove the story of quarrel between 
the father and the son, is d. w. 3, Kunjalal Ghoee 
who is brother of defendant l'a tenant and who 
filed an application for insolvency for his busi¬ 
ness dealings and who became a zemindar in 
1942 after his father’s death. We are not at all 
impressed by the uncorroborated testimony of 
this witness. We are now left with the omission 
of the plaintiff to inform the police and adver¬ 
tise in the papers. There may be various motives 
for not informing the police and not advertising 
in the press, for example a natural shyness 
standing in the way of ventilating one’s private 
troubles in the press or before the police. We 
are not prepared to hold upon these materials 
that the plaintiff was guilty of ill-treatment of 
his father to such an extent that his father was 
compelled to leave the house. Moreover, the 
story of ill-treatment was not suggested to the 
plaintiff in his cross-examination. 

(8] That Lakshmi Narayan did not complete¬ 
ly recover from the effect of typhoid, will appear 
from the fact that he was on sick leave for about 
three years from 1929 and that he retired from 
service in 1932, at least two years before his 
retirement was due. From the order sheet of 
Title Suit No. 52 of 1940 which is Ex. 6 in the 
case, we find that on 14th November 1910 the 
mortgagee who was a resident of Naihati and 
as suoh expected to know everything about 
Lakslimi Narayan filed an application praying 
for substituted service of summons upon him, 
on-the allegation that Lakshmi Narayan was try¬ 
ing to avoid summons and this application was 
granted. On 9th December 1940, as eoon as the 
substituted service of summons bad been effect¬ 
ed at the last known residence of Lakshmi Nara- 
yan, Amulya Ratan filed his application Ex. a 
alleging that his father had disappeared from 
home on fith August 1939 in a fit of insanity and 
praying for being appointed the guardian ad 
1950 0/5 & 6 


litem of his father. On that date, there was abso¬ 
lutely no motive for making that application on 
false allegation as it was not necessary for 
Amulya to make any application whatsoever. 
There is a ring of truth in this application which 
wo cannot overlook. The absence of evidence 
about the mental condition of Lakshmi Narayan 
from August 1939 to February 1912 is quite 
natural in the circumstances of this case and wo 
are entitled to infer that the sarao mental in¬ 
firmity which prompted Lakshmi Narayan to 
leave his house in 1939 continued till he met 
with bis death in February 1912. Mr. Mukberjee 
has further invited attention to Exs. 3 and 3 (a) 
which are two letters written by Lakshmi 
Narayan to the Chairman, Naihati Municipality. 
They undoubtedly show that Lakshmi Narayan 
was in full possession of bis senses but they are 
dated 8th Juno 1939. In the case of a man who 
is suffering from insanity or mental infirmity, 
it is well known that ho sometimes has lucid 
intervals during which he behaves like ordinary 
individuals. We are disposed to think that those 
letters were written during those lucid intervals. 
On a comparative estimate of the circumstantial 
evidence we are inclined to accept the plain¬ 
tiff’s argument that Lakshmi Narayan's disap¬ 
pearance in August 1939 was the result of a 
mental infirmity which rendered him incapable 
of protecting his own interest and as such required 
protection under o. 32, B. 15, Civil P. C. The 
learned subordinate Judge misdirected himself] 
in proceeding upon the view that in order to succe 
ed in this suit, it was necessary for the plaintiff 1 
to prove that Lakshmi Narayan was absolutely 
insane. He lost sight of the second alternative 
provision in R. 15 which is sufficiently wide to 
cover a ca3e of this description. 

[9] In tbe back-ground of these circumstances, 
we havo to consider tbe oral evidence adduced 
by the parties. The plaintiff has examined as 
many as six witnesses besides himself to prove 
various details which go to indicate that Lakshmi 
Narayan was suffering from mental infirmity. 
Here again, it is necessary to bear in mind that 
the plaintiff is not required to prove that Lakshmi 
Narayan was absolutely insane but only that 
Lakshmi Narayan was suffering from such mental 
infirmity as rendered him unfit to protect hie 
own interest. Tbe witnesses on this point are 
P. ws. 3, 6, 7, 8, 9, 10 besides the plaintiff who 
is P. W. 1. Thero can be no doubt that these 
witnesses are competent to speak about the mental 
condition of Lakshmi Narayan being either his 
friends or neighbours. With regard to P. w. 3 
the learned subordinate Judge Bays that bo does 
not prove anything; we find that ho says that 
Lakshmi Narayan did not answer questions, used 
to remain silent and if any one asked any ques- 
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tions he became violent and rude to him and 

that he used abusive language without any ap- 

parent reason—this may not be evidence of 

absolute insanity, but it is certainly good evidence 

of mental infirmity. The same remark applies to 

the evidence of p. ws. 6, 8 and 9 ; but the most 

important of witnesses on this point are p. w. 7 , 

Ashutosh Bbattacharjyee and p. w. io, Kabiraj 

Nagendra Bhusan Roy. The former is a close 

neighbour of Lakshmi Narayan and besides 

being a graduate in law he belongs to a highly 

respectable family. This witness was disbelieved 

by the learned Subordinate Judge on the ground 

that the plaintiff was his family physician. We 

are unable to take tbis view. It is impossible for 

us to hold that a man of the education and social 

standing of P. \V. 7 could perjure himself for his 

family physician. P. W. 7 proves that if Amu- 

lya’s patients came to call him, Lakshmi 

Narayan wont to assault them and if the witness 

asked Lakshmi Narayan about his son, the reply 

was that Amulya was playing on the verandah. 

Similarly Kabiraj Nagendra Bhusan Roy proves 

that Lakshmi Narayan used to talk incoherently 

and when ho was asked about his diet he gave 

an incoherent answer. We do not see why we 

should discard this evidence. The trial Court says 

that the evidence of tbis witness does not show 

• 

that Lakshmi was at any time treated for in¬ 
sanity, but that is no ground for rejecting his 
testimony on the facts proved by him. As 
against this evidence of the plaintiff, the 
only witnesses examined by the defendants are 
D. w. l who is the husband of the mortgagee, 
D. W. 2 who is the auction-purohaser and D. W. 

3 who is the brother of the auction purchaser’s 
tenant. Needless to say that we are not disposed 
to place any reliance upon the evidence of theso 
interested witnesses. It ia to be noticed that the 
mortgagee, the auction-purchaser and all the 
witnesses examined by the defendants in tbis 
oaeo are residents of Naibati and Lakshmi Nara¬ 
yan appears to have been known to them for a 
pretty long time. In theso circumstances the 
failure of the defendants to produce any inde. 
pendent witness in support of their case also in¬ 
directly supports the plaintiff’s version. 

[ 10 ] A dispassionate consideration of the 
details proved by the witnesses for the plaintiff 
leads us to the conclusion that the oral evidence 
on the side of the plaintiff fits in with the circum- 
stances and probabilities of the case and proves 
beyond reasonable doubt that Lakehmi was 
certainly suffering from mental infirmity which 
rendered him incapable of protecting his own 
interest, and when on top of all this, we find 
that Lakshmi Narayan left home for good to 
meet with his death three years later in the streets 
of Calcutta, we have hardly any doubt that his 


mental infirmity developed into something bor. 
dering on insanity. Instead of taking each item 
of evidence separately and trying to explain it 
away on some untenable hypothesis, the learned 
Subordinate Judge should have tried to ascertain 
the cumulative effect of the circumstantial de¬ 
tails proved by the plaintiff. We are further of 
the opinion that the learned Subordinate Judge’s 
estimate of the oral evidence was vitiated by a 
wrong view of the requirements of o. 32, R. 15, 
Civil P. C. Our conclusion, therefore, is that 
though Lakshmi Narayan’s representation was 
necessary under o. 32 R. 15, Civil P. C., in Title 
Suit No. 62 of 1940, he was not, in fact, repre¬ 
sented by a guardian ad litem. 

[11] The next question is what is the result of 
this non-representation. Mr. Cbakravartti oifced 
before us the case of Mt. Rashid un-ni3a v. 
Muhammad Ismail Khan, 86 I. A. 1C8: (31 ALL. 
372 P. O.) where the Privy Council pointed out 
that an objection as to non-representation is not 
one falling under S. 47, Civil P. C., and cannot 
be raised in any execution proceeding inasmuch 
as the party not represented cannot be deemed 
to be a party to the suit. It follows from this 
decision that a decree obtained without represen¬ 
tation in a case where representation is necessaryj 
must be regarded as a decree against a person' 
not a party to the suit and is therefore without 1 
jurisdiction and void. Tbis, however, is a case of; 
non-representation of a minor. The same princi¬ 
ple was applied to the case of a lunatic in the 
case of ilakimulla v. Nobtn Chandra Barua, 
20 0 . L. J. 29i: (a. I. R. (2) 1915 Oal. 19) and by 
a Division Bench of the Allahabad High Court 
in the case of Bondu Mai v. Thomas Skinner , 
A. I. R. (24) 1937 ALL 29 : (166 I. C. 909). Our 
conclusion, therefore, is that the ex parte decreel 
obtained by Kanak Nalini against Lakshmil 
Narayan in Title Suit No. 62 of 1940 wa3 null/ 
and void. 

[ 12 ] The last point raised by Mr. Mukherjee 
is that defendant 1 is a bona fide stranger pur¬ 
chaser at the auction sale held in execution of 
the decree in Title Suit No. 52 of 1940 and defen¬ 
dant 3 is a purchaser from defendant 1 . In these 
circumstances, the auction sale cannot, accord¬ 
ing to Mr. Mukherjee, be set aBide even if the 
decree be found to be void. For this proposition 
Mr. Mukherjee has relied upon the case of 
Chunder Kant v. Bissesur Surmah, 7 W. R. 
312, Bewa Mahton v. Ram Kishen Singh, 13 
I. a. 106 : (14 cal. 18 P. c. ), Nawab Zain-Ul 
Abdin Khan v. Muhammad Asgar Ali Khan , 
15 I. A. 12 :(io all 166 p. o.), Khiarajmal v. 
Diam, 32 I. A. 23 ;(32 Cal 296 P. C.). The prin¬ 
ciple that a bona fide purchaser who is a stranger 
to the decree does not lose his title to the pro¬ 
perty on account of the subsequent reversal or 
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modification of the decree ia firmly established 
and cannot be questioned. In the case of Zain 
Ul Abdin, Sir Barnes Peacok in delivering the 
judgment of the Board observed as follows: 

“It appears to their I ordships that there is a great 
dUtioction between the decree-holders who came in aDd 
purchased under their own decree, which was afiewards 
reversed on appeal, aDd the bona fide purchasers who 
oame in and bought at the sale in execution of the 
deoree to whioh they were no parties, and at a time 
when that decree was a valid decree , and when the 
order for the tale was a valid order." 

The last portion of this passage makes it clear 
that in order to bring a case within this princi¬ 
ple one of the conditions that mnBt be fulfilled 
is that the purchase must be at a time when the 
decree was a valid decree and the order for 
sale was a valid order. The case of Chunder 
Kant v Bissesur Surmak, 7 w. r. 312, also 
illustrates the same principle in the following 
passage : 

‘ If a sale tabes place in execution of a decree ia 
force and valid at the time o/ sale, the property in 
the thing sold passes to the purchaser.” 

In Bewa Mahton v. Ram Kishen Sinqh, 131. 
A. 106 :(14 Cal. 18 P. 0.), the property was sold 
to a bona fide purobaser at an auction sale held 
in execution of a decree at a time when tho 
judgment-debtor held another decree fora higher 
amount against the porson who brought the pro¬ 
perty to sale. The question arose whether an 
execution levied under these circumstances wag 
a nullity in view of the provision of s. 246 of the 
Code of 1882 (corresponding to o. 21, R. 18 of the 
present Code). Sir Barnes Peacock held that the 
execution was not a nullity and the auction pur¬ 
chaser was protected and observed as follows: 

“If the Court has jurisdiction a purchaser is no moro 
bound to inquire into the correctness of an order for 
exeoutioo than be is as to tho correctness of tho judg¬ 
ment upon which execution issues.” 

In another passage, it is said that a purchaser 
under a sale in execution is not bound to inquire 
whether the judgment-debtor had a cross judg¬ 
ment for a higher amount any more than he 
would be bound in an ordinary case, to inquire 
whether a judgment upon which execution i-eues 
has been satisfied or not. In Khiarajmal v. 
Diam, 32 I, a. 23 :(32 cal. 296 P. c.) Lord Davey 
made the following observation at p. 33. 

“The Court had no jurisdiction to sell the property 
of persons who were not parties to the proceedings or 
properly represented on the record. As against such 
persons, the decree and sales purporting to be made 
would be a nullity and might be disregarded without 
any proceeding to set them aside.” 

Mr. Mukherjee strongly argued that in Khiaraj- 
mol's case, (82 I. A. 23 : 82 cal. 296 p. c.), their 
Lordships of the Judicial Committee took care 
to point oat that they were dealing with a case 
where the real purchaser was the judgment- 
oreditor and drew our pointed attention to the 
following sentence: 


"Their Lordships are quite sensible of the impnrtnnco 
of upholding tb.- title of persons who boy under n judi¬ 
cial salo; but in the present caso ihe re il purchaser was 
the judgment creditor, who must Do held to have had 
notice of all the facts.” 

In our judgment, this passage does not in any 
way limit or modify the gmeral principle enun¬ 
ciated in the earlier pn t of the judgmt nt to the 
effect that if ft p i r-on is not represented in law 
or in fact in a suit, the sale of bis property is 
without jurisdiction and is null and void. Tho 
difference in the rights of an auction purchaser 
in a case where the execution is merely irregular 
and a oase where the execution is altogether void 
is illustrated by the two cases of Mallear jun v. 
Narhart, 27 I. A 216 (25 Bom 337 P. C ) and 
Khiarajmal v. Diam, 32 I.A. 23 :(32 Cal. 296 P. 
C ). In the former case the order for sale was 
held to be merely irregular and the purchaser 
was protected. Id the latter case, tho execution 
and also tho sale were held to be void. As iu the 
case before us we have come to the conclusion 
that the ex parte decree obtained against Lak- 
ehmi Narayan was void ab initio on account of 
the absence of representation of Lakshmi Nara- 
yan we bolj that all the subsequent proceedings 
in execution including the auction sale were also 
void and the pl-a of bona tide purchase is not 
available to defendant t or to defendant 3. 

[13] Tho result is that this apieal is allowed. 
The judgment and the decree of the Court below 
are set aside and the p'aintiff's suit is decreed 
with costs. 

C14J The plaintiff will recover his costs of the 
trial Court from all the defendants and the costs 
of this Court roin defendants 2 and 3 who 
appearel to contest the appeal. The plaintiff will 
get a declaration that the decree passed m Title 
Suit No. 52 of 1910 and the exo -union pnCiediug 
and sale in connection therewith ace u >t binding 
against him and that the title of the plaintiff 
has Dot in any way been aff-cted by tho said 
decree aud sale aud the said mortgage suit stands 
revived. 

G. N. Das J. — I agree. 

D.H. Appeal allowed. 

A. I. R. (37) 1933 Calcutta 33 (C. N. 8.J 
Harries C J. and J. P. Mittek J. 

Oul Bahar — Accursed — Petitioner v W R, 
Farquhar — Complainant— Oppos-te Party. 

Criminal Revn. No. 371 of 19 19, DjiileJoo 2'2nd 
June 1949. 

Penal Code (I860), S. 405 — Tailor re f using to 
deliver clothes unless pay Hint o tailoring is m ide 
— It is not case o criminal breach o i trust u iless 
it is shown that c'othes were not rn t le out of mate¬ 
rial supplied and that he h td disposed o' rn aerial 
_It would be criminal b each ol t^ust i» up >n pay¬ 
ment being tendered, delivery ol cloth is is rctused, 
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Where a tailor to whom cloth was given by the com¬ 
plainant for preparing shirts out of it, refuses to deli¬ 
ver either the shirts or the cloth to the complainant 
and claims a lien upon it for the price, he cannot be 
convicted for criminal breach of trust, unless the com¬ 
plainant establishes that the accused bad never worked 
on the material and had disposed of it in some other 
way. The defence here might well be true and the 
c'nirts withheld for the payment and the accused may 
have had lieu on the shirts. The lien arises even before 
the tender of delivery of goods. [Paras 5 & 6] 

Obiter .—If the shirts are not delivered even after 
the tender is made of the amount due for making them, 
then the case of criminal breach of trust might arise. 

[Para 8] 

Annotation: ('4G-Man.) Penal Code, S. 405 N. 5,7,9,17, 

Moni Mukherji—ior Petitioner. 

M. Uuq and B. L. Ghose—toi Opposite Party. 

Harries C. J. —This is a petition for revision 
of an order of a learned Presidency Magistrate 
convicting the petitioner under 8. 4C6, Penal 
Code and sentencing him to rigorous imprison- 
ment for two months and to pay a fine of 
Bs. 200. In default of payment of the fine, the 
accused was sentenced to undergo a further 
period of 15 days’ rigorous imprisonment. 

[2] The petitioner was a tailor and according 

to the prosecution the complainant entered into a 

contract with the petitioner whereby he was to 
provide the petitioner with 300 yards of khaki 
drill which the petitioner was to use for making 
shirts for which tho petitioner was to obtain a 
sum of annas ten per shirt. Delivery was to be 
made within one week. The complainant alleged 
that though he had delivered the material, the 
petitioner had refused either to return the 
material or the shirts if they had been made out 
of the material. 

[ 3 ] The defence of the petitioner was that he 
had done work previously for the complainant for 
which he had not been paid; further, that he had 
not been paid for the work of making shirts out 
of this material. The actual cost of tho work of 
making shirts out of the material supplied which 
is the subject-matter of this charge is said to be 
Bs. 67-8 0. According to the petitioner there was 
a further sum of Rs. 150 due in respect of earlier 
work. 

[ 4 ] The learned Presidency Magistrate held 
that it had not been established that anything 
was due from the complainant to the petitioner 
in respect of the earlier work and that finding 
has not been challenged. It was, however, urged 
that the petitioner could not be guilty of criminal 
breach of trust in respect of the material which 
had been handed over to him to be made into 
shirts, because he had a lien upon that material 
for his charges. Admittedly, the complainant 
did not pay the cost of making these shirts, 
neither did he at any time tender the amount. 

[6] The learned Magistrate seems to have 
'thought that until the goods were delivered or 
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at least until the tender of delivery was made 
no question of a lien arose. If the complainant 
could have established that the petitioner had 
never worked on this material and had disposed 
of it in some other way a clear case of criminal 
breach of trust would have been established. But 
on the facts I am far from satisfied that such 
was the case. 

[6] The defence here might well be true and 
that these shirts were being withheld because 
payment was not being tendered. Upon the 
materials before the Court the petitioner might 
well have a lien on these goods and if he had a 
lien quite obviously he could not be held to be 
dishonestly retaining these goods or be held to 
have dishoriestly converted them to his own use. 
There is to my mind a very real doubt in this 
case and that being so the conviction cannot be 
maintained. 

[ 7 ] In the result therefore this petition is 
allowed ; the conviotion and sentences are set 
aside and the petitioner is acquitted. He need 
not surrender to his bail and his bail bond is 
discharged. 

[8] I might mention that if tender is made 
of the amount due for making these shirts and 
they are not delivered then a case of oriminal 
breach of trust might well arise. 

J. P. Mitter— I agree. 

r.G.D. _ Petition allowed. 

A. I. R. (37) 1950 Caloutta 36 [C. N. 9.] 

R. P. Mookerjee and Das Gupta JJ. 

Abdoola Haroon & Co. — Petitioners v. Cor¬ 
poration of Calcutta—Opposite Party. 

Criminal tRevn. No. 679 of 1948, Decided on 18th 
May 1949. 

(a) Calcutta Municipal Act (III [3] of 1923), 
S. 421 (2)— Order passed by Magistrate under sec¬ 
tion—Order is judicial — High Court has jurisdic¬ 
tion to revise order under S. 435, Criminal P. C. 
(Per Mco'ierjee J.\ Das Gupta J. contra,) — Criminal 
P. C. (1898), S. 435. 

Per Mookerjee J. — It will be improper to interpret 
S. 421 on an analogy of S. 420 upon the mere fact that 
as the persons named in the latter section are authorised 
to destroy the articles on the spot it must be presumed 
that orders passed under 8. 421 must be of a similar 
nature. The emergency which exists and the extreme* 
expedition with which action has to be taken in the 
case of perishable artioles in a case under S. 420 are 
not present when the artiole is not of a perishable 
nature. The Legislature takes due note of the difference 
and provisions, fundamentally different, are promulgat¬ 
ed If the article is not destroyed under 8. 420 the 
seizing officer is enjoined to take the articles to a 
Magistrate immediately after anoh seizure. All that can 
be said is that the enquiry to be made by the Magis¬ 
trate i9 of a summary nature and a detailed and long 
drawn out trial is not envisaged; but that is not by 
itself sufficient to make the order passed merely a° 
executive one. Even if it be held that the procedure 
laid down and the orders to be passed under 8. 420 
were ministerial or executive in character that will be 
no ground for holding that the procedure before the 
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Magistrate under S. 421 was of 'a similar nature. 
Further, under 8. 421 (2) the Magistrate has to pass 
the final order only after using his descretion. which 
cannot but be a judicial discretion. From this point of 
view also, the order passed by the Magistrate under 
8. 421 (2) must be considered to be a judioial order. 

[Para3 18 t, 34] 

Also, the expression “if it appears to the Magistrate” 
as the opening words of S. 421 (2) cannot be taken to 
veBt such Magistrate with unlimited powers with a dis¬ 
cretion not to hold a proper enquiry or to make the 
order passed an administrative or ministerial order 
only. Even though there is no direct provision that a 
formal notice is to be given to the party before any 
action is taken either under sub s. (2) or sub-s. (3) of 
S. 421 the Magistrate is bound to give notice before he 
arrives at a decision. [Paras 33 & 44] 

Therefore, on a reading of the provisions contained 
in 8. 421, and interpreting the section as a whole and the 
context in which it appears, there is no escape from 
the conclusion that the order passed by a Magistrate 
under 8. 421 (2) is a judicial order and the High Court 
has jurisdiction to exercise revisionary powers under 
S. 435, Criminal P. C. in respect of suoh order: 33 Cal. 
287 ; A. I, R. (12) 1925 Cal. 1251 ; A. I. R. (14) 1927 
Cal. 509 ; (1899) 2 Q. B. 286 and (1893) 1 Q. B. 679, 
Disting. ; 42 C. W. N. 73 L and A. I. R. (27) 1910 Cal, 
213, Ref. [Para9 44, 65] 

Per Das Gupta J. (contra) — The more fact that 
a Magistrate acts under S. 421 of the Act, doe3 not 
make his order amenable to the jurisdiction of the 
High Court. A Magistrate may have executive as well 
as judicial function to perform, and whatever functions 
a Magistrate has to perform under a statute are not 
necessarily judicial. The Magistrate acting under 
8. 421 (2) is just an alternative to the several Corpora¬ 
tion officers or a Councillor or an elderman acting under 
8. 420, and the law doc3 not require the Magistrate to 
issue any notice, take any evidence, or hear any party 
before passing any order under 8. 421 (2). Therefore the 
Magistrate acting under 8. 421 (2) is an executive 
officer and not a Court, and his order for destruction is 
an administrative, and not a judicial order. The High 
Court has, therefore, no judisdiction to revise the order 
passed by a Magistrate under 8. 421: (1899) 2 Q. B. 
286 and (1893) 1 Q. B. 679, Rcl. on ; A. I. R (27) 
1940 Cal. 213 : 42 C. W. N. 731 ; 7 C. W. N. 27 ; 33 
Cal. 287; A. I. R. (12) 1925 Cal. 1251 aud A. I. R. (14) 
1927 Cal. 609, Dt&ling. [Paras 76 and 84] 

Annotation : ('46-Com.) Cr. P. C„ 8. 435, N. 7. 

(b) Calcutta Municipal Act (III [3] of 1923), 
S, 531 — Magistrate appointed under, is criminal 
Court within S. 6, Criminal P. C. (Per Mook'fj e J.) 
—Criminal P. C. (1898), S. 6. 

Per Moolcerjee J .— A Municipal Magistrate appoint¬ 
ed under the provisions of 8. 531 is a criminal Court 
withlD the meaning of S. 6, Criminal P. C.: A. I. R. 
(12) 1925 Cal. 1251, Poll. [Para 7] 

Annotation : (’49-Com.) Cri. P. C., 8. 6, N. 4 Pt. 2. 

(c) Calcutta Municipal Act (III [3] of 1923), 
S. 531 — Municipal Magistrate, Calcutta, is sub¬ 
ordinate to High Court (Per Moolcerjee J.) — Cri¬ 
minal P. C. (1898), S. 435. 

Per Mookerjee J. — The Munioipal Magistrate, Cal¬ 
cutta, if he is acting in a judioial capacity, is a Court 
subordinate to the High Court. [Para 9] 

Annotation: ('46-Com.) Criminal P. C., 8. 435, N. 8. 

(d) Calcutta Municipal Act (III [3] of 1923), 
8. 420—Conditions precedent for attracting section 
stated. (Per Mookerjee J.) 

Per Mookerjee J. — The conditions precedent for at¬ 
tracting B. 420 are, (1) that artiole, whether perishable 
•r not, is allowed or consented to by the owner to be 
Immediately destroyed; or (2) if the article be of a 


perishable nature the person named and authorized by 
the section may destroy the article even without the 
consent of the owner;(3) in either case the person taking 
action must be of opinion that immediate destruction 
is necessary in the interest of public health. [Para 16J 

(e) Criminal P. C. (1898). S. 6- Judicial act-No 
provision for issue of notice to party affected or 
for being heard — This is not sulficient to convert 
judicial act into executive one— Party must be 
deemed entitled to get opportunity of being heard — 
Ex parte order may be revoked at instance of party- 
prejudiced thereby — Test to determine ii act is 
judicial or not is exercise of judicial discretion 
('Per Mookerjee J.) 

Per Mookerjee J.— If an act is otherwise found to be 
a judicial act, the absence of specific provisions either for 
the issue of notice to the party affected or for being 
heard in recognition of the fundamental right will not 
be sufficient to convert the judicial act into an execu¬ 
tive cne. On the other hand, the party must always bs 
deemed to be entitled to get an opportunity of being 
heard even if the statute does not specifically provide 
for the same. The only exception will be when there is 
a clear direction that no notice need be given or that 
the ex parte order is made revisable at tho instance of 
the party affected. Similarly, it an order is otherwise 
found to be an executive one, the more fact that there is 
a provision for allowing a hearing to the pirty concerned 
will not by itself make it a judicial one. Even where 
there are specific provisions permitting ex parte orders 
of a judicial nature, it i6 also another fundamental 
principle of natural justice that such orders may be 
revoked at the instance of auy party prejudiced thereby 
and the Court ha3 Inherent power to give such direc¬ 
tions as the justice of the caso may re*|uiro. It ir 
further incontrovertible that even the absence of specific 
provisions in the statute does not authorise tho Magis¬ 
trate to proceed ex parte and without offering a* 
opportunity to tho party concerned to he heard in bio 
defence. Such au absence of provisions cannot also be 
taken by itself to bo suflici-nt to make tho order a 
ministerial one. On the other hand, one of the infallible 
tests applied by Courts to determine whether an act it 
merely ministerial or judicial is to ascertain whether 
the public officer or body had to exercise a judicial 
discrotion: Case laic discussed. [Paras ‘ 20 , 24 to 26] 

Annotation : (’49 Com.) Cr. P. C , S. G, N. 2. 

(t) Calcutta Municipal Act (III [3] oi 1923), 
S. 421 (2) —“If it appears*' —Meaning o: — Expres¬ 
sion is used in its wider sense as signifying that 
which is made clear by evidence or is clear t* 
comprehension — (Per Mookerjee J .). 

Per Mookerjee J. — In one eense tho word “appeal 1 
may refer t) that which is 6een by the eye, but it 
also u-ed in its broader sense as signifying that which 
is made clear by evidence or is clear to the comprehen¬ 
sion when applied to matters of reasoning or opinio*. 
Not only the section itself as a wholo but the setting ia 
which it appears in tho particular statute, will 
determine the part : cular interpretation to bo put o* 
this phrase. What the intontion of the Legislature 
is has to be ascertained from tho case taken as & 
whole and also with an eye to reasonableness. As the 
expression ‘if it appears’ is used in the wider sense i* 
other parts of the Act and is also used as an alternative 
to # in the opinion’ there is no escape from the conci¬ 
sion that in S. 421 it has also been used iu that wider 
sense. The more eo, as there is no doubt io far as 
8 . 421 (3) is concerned: (1899) 1 Q. B. 751, Disting. ; 
(1893) 3 Ch. 483, Ref. [Paras 30 to 32] 

(g) Calcutta Municipal Act (III [3] of 1923), 
S. 421 (2)— Order for destruction of article seized — 
Order is penal one — (Per Mookerjee J.)• 
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Per Mookerjee J. —A preventive step may, in it 3 
very nature, be a penal one. To prevent the owner of 
tbo article from exposing it for tale and thus to uroteot 
public health, the article may be seized or destroyed. 
Seizing it. |end rg fuitber decision as to its disposal, is 
merely preventive but a direction for destruction, by 
whichever authority it may be, is penal. The order for 
deftrucimn is a penal one and is in the nature of con¬ 
fiscation of the goods and it is actually so. [Para 38] 

(h) Interpretation of Statutes — Court cannot 
depart from intention of Legislature —Two con¬ 
structions possible - Court may adopt more reason¬ 
able one—[Per Mookerjee J.). 

Per Mookerjee J.—So Court is entitled to depart 
from tbe intention of the Legi-lature as may be ascer¬ 
tained from the language of the Act only because it is 
thought either unreasonable or inconvenient. But 
where two constructions are open tbe Court may adopt 
tbe more reasonable of the two: (1882) 7 A C. 694 : 
(1901) A. C. 102 and (1882) 9 Q B D. 648, Rel. on. 

[Para 42] 

( (1) Calcutta Municipal Act (III [3] of 1923), 
S. 363 — Offence is committed when structure is 
raised wiihout sanction or in deviation of order 
passed by Corporation — (Obiter) - ("Per Mookerjee J.) 
— Calcutta Muriicffal Aci (III (3) of 1923), S 364. 

(Obiter) Per Moikerjee J — Under the Calcutta 
Mumc p«l Act, it is not always tbe case that an offence is 
not committed until ibere is a disobedience of an order 
of demolition passed by the Magistrate. The offence, on 
the other band, may have b>-en committed when the 
structure was raised without tbe necessary sanction or 
in deviation of an order pas6td by tbe Corporation. The 
jurisdiction of tbe Municipal Magistrate is invoked 
when un offence has in the opinion of tbe Corporation 
already been committed. Wbat the Magistrate is requir¬ 
ed to consider is whether tbeoffei.ee has been so commit¬ 
ted: A I R. (12) 1925 Cal. 1261, FoU. ; A. I. R (14) 
1927 Cal. 509, Dissent. [Para 50] 

(j) Calcutta Municipal Act (III [3] of 1923), 
S.421 (2)—Whether particular foodstuff is injurious 
to public health — Question is one of fact _ /'Per 
Mookerj e J.). 

l'er Mookerjee J .— The question whether the parti¬ 
cular tinned foodstuff is or is not injurious to publio 
health is a question of fact which must bo determined 
on the evidence adduced in the case. [Para 67] 

- ( ^wo! CU s l , a Munici P al , A ct (III [3] of 1923), 
S. 421 (2)-Magistrate need not examine each of 
tins seized Hew many tins should be examined 
dcpeiidb upon facts ol each case. 

It cannot be urged that tbe Magistrate must examine 
each and etery particle of the foodsiuffs or each and 
every one ol the tins seized in order to condemn tbe 
whole lot. Uow many tins have to be examined in any 
particular cuse must depend up-m the facts in each 
•ase: A. I. R. (27) 1940 Cul 213, Ref. [Para 71] 

N. K. Ba.'u and Pasupau Ghose-lor Petitioners. 
f>ir 6. M. Bose, Advocate-General and J. M. 

Banerjee -for the Crown 
Debabrata Mukerjee and Sunil Kumar Basu— 

tot Corporation Ol CalcutU. 

R. P. Mookerjee J —This is an application 
in revision against an order under S. 421 , Cal¬ 
cutta Municipal Act {ass-ed by tbe Municipal 
Magistrate directing the destruction of certain 
tinned jam, marmalade etc., belonging to the 
petitioners defendants and at tbeir cost, on the 
finding that the seized stock was unfit for human 
consumption. 


[ 2 ] Proceedings out of which the present rale 
arises were initiated on a complaint, under 
S. 421, Calcutta Municipal Act, hereafter referred 
to as the Act, filed by a Food Inspector of the 
Calcutta Corporation. The allegation was that 
the entire lot of jam, marmalade etc., packed 
in tins, which were stored at 30 Park Lane, 
Calcutta, had been found on examination to bs 
unwholesome, unsound and unfit for human con. 
sumption. Some of the tins had been seized by 
the Corporation Officer while the remaining 
quantity of the stock was kept under seal. Aa 
required under said B. 421 the seized articles 
were produced before the Magistrate for inspec¬ 
tion, enquiry and necessary orders. 

[3] After the filing of the complaint notice 
was given to the petitioners defendants. The 
defence aa set out was that the defendant com¬ 
pany had purchased the stock in question from 
the Government of India, as being the surplus 
stock of tinned food which had been brought out 
by the U. S. A. Military Authorities. The stock 
as purchased consisted of 8 lbs. tins and the 
defendants subsequently found out that such tins 
were too big for ordinary customers. Steps were 
accordingly taken to have the jam repacked in 
smaller 20 oz. tins. The contents were repro¬ 
cessed before being recanned. Such recanning 
and subsequent sale in the open market con¬ 
tinued from February to November 1947. At the 
request of the Department of Agriculture and 
the Central Government, the Director of Publio 
Health, West Bengal, had some of the same tins 
examined in the Public Health Laboratory for 
ascertaining whether the contents were fit for 
human consumption. Before the submission of 
the final report of analysis the Health Officer of 
tbe Corporation visited the godown at 30, Park 
Lane and had the stock seized and sealed as 
stated already. Tbe seizure report was sent to 
the Municipal Magistrate by the Food Inspector 
who had accompanied the Health Officer. The 
final report submitted by the Director of Publio 
Health Laboratory bears the date 6th December 
1947—a 4 days after the filing of the complaint 
before the Municipal Magistrate. The report 
indicated that there were no signs of deteriora¬ 
tion of the contents and that after culture no 
organisms of three named varieties could be 
isolated. 

[ 4 ] In course of the hearing before the Muni¬ 
cipal Magistrate the Health Officer of the Cal¬ 
cutta Corporation as also some of the officers 
including the Food Inspector and a represents* 
tive of the Corporation Laboratory were exa¬ 
mined on behalf of the prosecution. The defence 
examined a number of witnesses. On the con¬ 
clusion of the enquiry the stock seized was 
declared by the Magistrate under 8 . 421 ( 2 ) of 
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the Act to bs unfit for human consumption and 
was direoted to be destroyed at the cost of the 
petitioners defendants. This rule ha9 been ob¬ 
tained by the petitioner against the orders for 
destruction passed by the Magistrate. 

[5] A preliminary objection has been raised 
before us by the Advocate-General on behalf of 
the Government of West Bengal. It is urged 
that orders passed by a Magistrate under 
S. 421 ( 2 ) of the Act are in an executive capa¬ 
city being merely ministerial and administrative 
directions and in any view the Magistrate did 
not act as a Court subordinate to the High 
Court. Accordingly, this Court has no jurisdiction 
to exercise reviaionary powers under 8. 435, Cri¬ 
minal P. C. 

[6] The order complained of has been passed 
by a Municipal Magistrate appointed under 
8. 531 of the Act and the relevant portion of that 
seotion is in the following terms : 

“The Local Government may appoint one or more 
Magistrates for the trial of offence against (a) this Act, 
and (b) the Rules or Bye-liws made thereunder." 

[ 7 ] A Magistrate appointed under the provi¬ 
sions of this section is a criminal Court within 
the meaning of 8. 6, Criminal P. C.: Ram Goual 
v. Corporation of Calcutta, 62 oal. 962 at 
p. 969 : (A. I. R. (18) 1925 Oal. 1251). It should 
also be Btated that the Magistrate who passed 
the order in this particular case was acting not 
only as a Municipal Magistrate but as the Addi¬ 
tional Chief Presidency Magistrate, Calcutta, 
and be has signed the order as such. 

[8] The fact, however, that the order is passed 
by a criminal Court, does not finally determine 
the question whether an order passed by that 
Court is reviaable by the High Court. It i3 well 
known that a Magistrate has to discharge duties 
which are at times judicial and at other minis¬ 
terial or administrative. On certain occasions 
and under special statutory provisions, a Magis¬ 
trate or a Judge may be vested with jurisdiction 
not as Court but as persona designata. It is, 
therefore, necessary to determine whether the 
order passed by tbs Magistrate under 8. 421 of 
the Act is one in a judicial capacity and as a 
Court subordinate to the High Court. 

[9] There is no doubt that the Municipal 

I Magistrate, Calcutta, if he is acting in a judicial 
capacity, is a Court subordinate to the High 
Court. The only question is whether the order 
complained of is a judicial order or .merely a 
ministerial or administrative one. Tbi9 question 
has to be decided principally od reference to the 
provisions of 8. 421 of the Act. Reliance, how- 
ever, has been placed, on behalf of the Govern¬ 
ment, not only on other provisions of the 
Calcutta Municipal Act but on different other 
Aote as well, of India and England. It may be 


stated at once that decisions on the interpretifcion 
of other statutes generally give very little help 
to the Court. In the words of Lord Esher M. R. 
in R. v. Commissioner of Income-tax, (i8- , 8) 22 
Q B D. 296 at p. 307 “we cannot u-e the inter¬ 
pretation of one statute in construing another 
not made with the same intent." Decisions as to 
whether the High Court has jurisdiction to in¬ 
terfere with the order by a Magistrate under 
particular statutes, dependent as they must be on 
the special provisions of those statutes in ques¬ 
tion, will generally be of little assistance unless 
it is possible to deduce that any principle bad 
been laid down by them. Neither the particular 
provisions in those other statutes nor the context 
in which they appear are exactly in the same 
terms as the one now before us. 

[ 10 ] This is why that in Municipality of 
Ahmedabad v. Jumna Punja, 17 Bom. 731 or 
in Abdul Samad v. Corporation of Calcutta, 
33 cal 287: (3 Cr. L. J. 211) or in Chunilal Putt 
v. Corporation of Calcutta, 34 Cal. 341: (4 Cr. L. 
J. 40S) or in re D ilsukhram llurgovindas, 9 
Bom. L. R. 1347: (6 Cr. L J. 425) or in Rajam 
Kkemtawalli v. Pramatha Hath 37 Cal. 287 : 
(ll Cr. L. J. 112) or in re Dmbat Jijilh ii Kham- 
bata, 43 Bom. 864: (a. I. R. (6) 1919 Bom. 83 : 20 
Or. L. J. 702). it was either held specifically that 
the Magistrates were under the respective statutes 
acting as Courts subordinate to the High Court 
or that tho Ciurt might insist that where in the 
exercise of the authority vested in the Magis¬ 
trate discretion is to be used that dis¬ 
cretion must lie judicial discretion. While 
in the matter of Bahama n Sarkar, 10 Beag. 
L. R. App. 4 : (19 W. R. Cr. 67), or Corpora¬ 
tion of Calcutta v. Keshab Chandra Sen, 8 C. 
W. N. 142 or Sarat Chandra v. Corporation of 
Calcutta, .97 Cal 384: (ll Or. L. J 183) or Vijia- 
raghavala Pillai v. Theigaroya Chetti, 38 Mad. 
681 : (A. I. R. (2) 1915 Mid. 360: 15 Cr. L. J. 693) 
and Husan Alt v. Emperor, 47 cal. R13 : (a I. 
R. (7) 1920 cal. 635), the Courts held tuat tho 
Magistrates were not acting judicially as a Court 
but in an administrative capacity. In Osman 
Munshi v. Kader Pramamk, 83 o. W. n. 8i6: 
(A.I.R. (1G) 1929 cal. 76s: 31 Cr.L.J. 44l), Subra- 
wardy J. held that an order passed by a Sub- 
DivisionalMagistrate under the Bengal Alluvian 
Act (B. O.^V. 1920) directing certain huts erected 
on a disputed chir to be sold and for crediting 
the amount received was an executive and not 
a judicial order. Graham J. on the other band 
held that the order beiDg one passed by the Col¬ 
lector in bis capacity as such the High Court 
bad no jurisdiction to deal with it in the exercise of 
its criminal jurisdiction. In Masoon Ah Khan v. 
All Ahmed Khan, 65 ALL. 1008: A.I.R (20) 1933 
ALL. 764) and Jagmohan Surajmul v. Venkatesh 
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Gopal, 35 Bom. L. R. 89: (a.I.R. (20) 1933 Bom. 
105), tha Magistrate was held to be acting as 
persona designata. 

[11] It is do use multiplying instances. Refe¬ 
rence to the decisions above mentioned and many 
others show that the decisions had varied accord¬ 
ing to the particular provisions contained in the 
statutes in question. 

[ 12 ] There is no direct decision on S. 421, 
Calcutta Municipal Act. For determining whether 
the Magistrate in passing an order under this sec¬ 
tion acts in a judicial capacity or merely as an 
executive officer wo shall, in the first instance, 
proceed to consider the provisions of this section 
and the setting in which this section is placed. 

[13] In part 5, Calcutta Municipal Act, dealing 
with Public Health, Safety and Convenience, occurs 
chap. 28 which deals with “Food and Drugs” and 
there are four sub-divisions in this Chapter. Sec¬ 
tions 405 to 416 are under the sub-head "Sale of 
Food and Drugs,” ss. 417 to 421 appear under 
the sub-head "Inspection, Seizure and Destruc¬ 
tion of Food and Drugs,” Ss. 422 to 425 are under 
the sub-head "Analysis of Food and Drugs.” The 
last S. 426 is under another sub-head dealing with 
the vesting of condemned food or drug in the 
Corporation. 

[ 14 ] The sections which have been particular¬ 
ly referred to in course of the arguments before 
us are Ss. 420, 421 and 426. They are in the fol¬ 
lowing terms: 

S 420. "(1) When nny animal, food, drug, utengil or 
vessel is seized under S. 419, it mny, with the consent 
of the owner or the person, iu whose possession it wag 
found, be forthwith destroyed; or 

if such consent be not obtained, then, if any food or 
drug so seized is of a perishable nature and is, in the 
opinion of the Executive Officer, tbo Health Officer or 
any Councillor or Alderman, unsound, unwholesome or 
unfit for human food or medicine, it may likewise be 
destroyed. 

(2) The expenses incurred in taking any action under 
sub s (1), shall be paid by the person in who3e posBse- 
aion such animal, food, drug, utensil or vessel wag at 
the time of its seizure." 

S. 421. (1) Any animal, food, drug, utensil, or vessel 
seized under S. 419, whioh is not destroyed in pursu¬ 
ance of S. 420 shall, subject to the provisions of S. 419, 
Bub-P. (3) be taken before a Magistrate as 6oon as may 
be after such seizure. 

(2) If it appears to the Magistrate that any such 
animal is diseased, or that any euon food or drug is un- 
Bound, unwholesome, or unfit for human food, or for 
medicine, as the case may be or is adulterated, or that 
any suoh utensil or vessel is of such kind*or in suoh 
state as is mentioned in S. 419, sub-s. (2) or is used for 
preparing manufacturing or containing such food or 
drug he shall cau ; e the same to be destroyed, at the 
expense of tho person in whose possession it was at the 
time of its seizure or to be otherwise disposed of by the 
Corporation so as not to be capable of being used as 
human food or medicine. 

(3) If it appears to the Magistrate that any such 
animal is not diseased or that any such food or drug Is 
not unsound, unwholesome or unfit for human food, or 


for medicine, as the case may be, or is not adulterated, 
or that any such utensil or vessel is not used for pre¬ 
paring, manufacturing, or containing the Bame, the 
person from whose shop, or place the animal, food, 
drug, utensil or vessel wa3 taken shall be entitled to 
have it restored to him, aDd it shall be in the discretion 
of (he Magistrate to award him such compensation not 
exceeding the actual loss —which he has sustained, as 
the Magistrate may think proper." 

“S. 426. When any authority directs, in exeroise of 
any powers conferred by this chapter, the destruction 
of any food or any drug or the disposal of the same so 
as to prevent its being used as food or medicine, the 
same shall thereupon be deemed to be the property of 
the Corporation." 

[15] We must be careful to remember that 
the orders in the present case have been passed 
under S. 421 and not under 8 . 420 as the articles 
in question were not of a perishable nature. Ref¬ 
erence to sections other than S. 421, is relevant 
primarily for the purpose of appreciating the 
difference, if any, between the provisions con¬ 
tained in S. 421 and the other sections, particu- 
larly between those of Ss. 420 and 421 of the 
Act. 

[16] Section 420 authorises immediate des¬ 
truction of animal, food or drug if the same is 
in the opinion of certain officers of the Corpora¬ 
tion or of any Councillor or Alderman, to be 
unwholesome or unfit for human consumption. 
If the persons named be of opinion that tha 
article is unfit for human consumption and only 
if that article be of a perishable nature, des¬ 
truction may be directed by the Officer imme¬ 
diately. There is no provision giving the owner 
of the article any right or opportunity to stop 
such destruction by those persons. The conditions 
precedent for attracting S. 420 are (l) that the 
article, whether perishable or not, is allowed or 
oonBented to by the owner to be immediately 
destroyed, or, (2) if the article be of aperishable 
nature the person named and authorized by the 
section may destroy the article even without tbe 
consent of the owner; (3) in either case the 
person taking action mu9t be of opinion that 
immediate destruction is necessary in the inter¬ 
est of publio health. 

[17] If the destruction of the article be not 
consented to by the owner and if the article be 
not of a perishable nature the persons named in 
S. 420, have no jurisdiction to destroy it in the 
exercise of the plenary powers given under that 
seotion. In that event the condemned article has 
to ba taken to a Magistrate presumably because 
there i3 no such pressing necessity for an imme¬ 
diate order for destruction. The powers of the 
Magistrate are detailed in sub-ss. (2) and (3) of 
S. 421. If the Magistrate is of opinion that the 
article is unfit for human consumption he shall 
cause the same to be destroyed. 

[ 18 ] Great reliance iB placed upon the pro.* 
visions of s. 420 of the Act and it is argued by 
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way of analogy that if an order for destruction 
passed under S. 420, so far as perishable articles 
are concerned, is shown to be an administrative 
or executive order by the different persons men¬ 
tioned in that section, orders passed under 
S. 421, in respeot of non-perishable articles also, 
must be of a similar nature. But at the very 
outset it is to be noticed that there is a funda¬ 
mental difference between the provisions of the 
two sections, as regards extreme urgency in one 
and its absence in the other, the person autho¬ 
rised to direct destruction, the procedure to be 
followed, the nature of property affected, and 
the provision for release order, if any, after 
seizure. It is not necessary for our present pur¬ 
pose to examine in detail the question whether 
orders passed under 8. 420 and the steps taken 
thereunder are merely administrative or execu¬ 
tive in character. Under s. 420, if the destruction 
is with the consent of the party concerned, no 
question as to the oharaoter of the orders passed 
or action taken arises. If the article is of a 
perishable nature, authority is given to the per¬ 
sons named to destroy the same provided in their 
opinion it is unfit for human consumption, and 
whether after Buoh destruotion the party has 
any causa of action or not, is also not necessary 
for us to determine now. If, on the other hand, 
the article is not of a perishable nature, the per¬ 
sons named have only the authority to seize it 
and send it to the Magistrate for a decision 
whether it is deleterious and unfit for human 
consumption ; and if so, to direct its destruction 
but if not, to direct its return and to assess the 
amount of compensation. It is thus patent that 
the Legislature makes a clear distinction between 
perishable and non-perishable articles. It will be 
improper to interpret 8. 421 on an analogy of 
8 . 420 upon the mere fact that as the persons 
named in the latter section are authorised to 
destroy the artioles on the spot it muBt be pre- 
Burned that orders passed under S. 421 must be 
of a similar nature. The emergency which exists 
and the extreme expedition with which aotion 
has to be taken in the case of perishable articles 
in a oaae under B. 420 are not present when the 
•rtiole is not of a perishable nature. The Legis¬ 
lature takes due note of the difference and pro¬ 
visions, fundamentally different, are promulgated. 
II the artiole is not destroyed under 8. 420 the 
seizing officer is enjoined to take the articles to a 
Magistrate immediately after such seizure. All 
that oan be said is that the enquiry to be made 
by the Magistrate is of a summary nature and 
a detailed and long drawn-out trial is not envis¬ 
aged ; but that is not by itself sufficient to make 
the order passed merely an executive one. Even 
if we held that the procedure laid down and 
orders to be passed under 8. 420 were minis¬ 


terial or executive in character that will be no 
ground for holding that the procedure before 
the Magistrate under S. 421 was of a similar 
nature. 

[19] It is next argued that one of the suro 
testa for determining whether a particular order 
is a judioial order or not, is to enquire whether 
the statute provides for the issue of a notice to 
the party affected or for giving him a hearing 
before such an order is passed. If there is no 
suoh clear provision in the statute, as in the 
case now before us, we are asked to conclude 
simpliciter , that the Magistrate could have 
passed the order without even affording the 
party aggrieved an opportunity to be heard and, 
therefore, this order must be deemed to be a 
ministerial or administrative order. Reference 
i3 in this connection made by way of comparison 
to^some of the other provisions in the Calcutta 
Municipal Act, as appearing in other chapters, 
particularly to the provisions affecting construc¬ 
tion and demolition of buildings within the 
Municipal limits {vide Ss. 363 and 381). 

[ 20 ] This in my view is not the correct ap- 
proach to the question. If an act is otherwise 
found to be a judicial act the absence of specific 
provisions either for th6 issue of notice to the 
party affected or for being heard in recognition 
of the fundamental right, will not be sufficient 
to convert the judicial act into an executive one. 
On the other hand, the party must always be 
deemed to be entitled to get an opportunity of 
being heard even if the statute does not specifi¬ 
cally provide for the same. The only exception 
will be when there i3 a clear direction that no 
notice need be given or that the ex parte order 
is made revisable at the instance of the party 
affected. Similarly, if an order is otherwise 
found to be an executive one, the mere fact, 
that there 13 a provision for allowing a hearing 
to the party concerned', will not by itself make 
it a judicial one. 

“It is an elementary ruled universal application and 
founded upon the plainest principles of justice that a 
judicial order which may possibly aOoot or prejudice 
any party, must not be finally made unless ho has 
been afforded an opportunity to be beard.” Ajant 
Singh t. F. T. Christian, 17 C. W. N. 862 : (16 I. C. 
567). See also In to Hammersmith's Rent Charge, 
(1849) 4 Ex. 87 : (19 L. J. Ex. 6G), Mena Juddi 
Biswas i. Toam Mandal, 39 Cal. 831 : (15 I. C. 176) 
and R. v. Saddler's Co., (1863) 10 H. L. C. 404 : 
(32 L. J.Q B. 337). 

[ 2 1] The Judicial Committee had occasion to 
consider the question as to the t©3t to bo applied 
for determining whether an order by the Com¬ 
missioners under the Crown Lands Alienation 
Act, 1868 , was purely ministerial or not. 

“If an exercise of judgment is required to determine 
whether or not a man is entitled to lands by reason of 
compliance with the provisions of the Act, it is difficult 
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to see why less judgment should be required in dfter- 
minmg, what concerns him quite a 3 much, whether or 
Dot Le l as forfeited them by non-cjmpliance.” 

Their Lordships 

“do not desire to be understood as lying it down (bat 
the Commissioner, in conducting such an enquiry, 19 
bound by technical rules relating to the admission of 
evidence, or by aDy form or procedure, provided the 
enquiry is conducted according to the requirements of 
substantial justice. These requirements are well known 
to our law, and have been enunciated in many cases 
bearing some resemblance to, though not identical with, 
the present.” James Dunbar Smith v. Queen, (1878) 
3 A. C. 614 at p. 623. 

Sir Robert Collier refers with approval fat page 
624) to the observation by Bailey J., in Capel v. 
Child, (1832) 2 c. & J. 658 at p. 688 : (ill L. J. 
(N. S ) Ex. 205). 

“Is it not a common principle in every case, which 
is in itself the character of judicial proceeding, that the 
party against whom the judgment is to operate shall 
have an opportunity of being beard?” Sre also Zi*v. 
Archbishop 0 / Canterbury, (1859) 1 E. and E. 545 at 
659 : (28 L. J. Q. B. 154). 

[22] In Cooper v. Board of Works for the 
Wandsworth District (i863) 14 c. B. (n. 6 .) 
180 (32 L. J. c. p. 185), although the Metropolis 
Local Management Act empowered the District 
Board to alter and demolish a house, where the 
builder had neglootd to give notice of his inten¬ 
tion to build seven days before proceeding to lay 
or dig the foundation, the Board were, never¬ 
theless, unable to execute that power without 
first giving the person guilty of the omission an 
opportunity of being heard. Earle C. J. defini- 
tely lays down that the principle is applicable 
even in proceedings not strictly judicial: 

"I fully agree that the Legislature intended to give 
the District Board very large powers indeed, on the 
qualification I speak of has beeu recognised to the full 
extent It has been said that the principle that no man 
will be deprived of his property without an opportunity 
of being beard is limited to a judioial proceeding. I do 
not quite agree to that. The law I think has b>en ap¬ 
plied to many exercises of power, which in common 
understanding would bo not at all more judicial procee¬ 
dings than would be the act of the District Board in 
ordering the house to be pulled down." 

[23] The principles enunciated have been made 
applicable not only when a person is performing 
a judicial function but even if the function is not 
of a judicial nature. The party concerned must 
be given a hearing in the sense required by the 
elementary principles of natural justice. 

[24] Even where there are specifio provisions 
permitting ex parte orders of a judicial nature, 
it is also another fundamental principle of 
natural justice that such orders may be revoked 
at the instance of any party prejudiced thereby 
and the Court has inherent power to give such 
directions as the justice of the case may require. 
Tasliman v. Haiihar, 32 cal. 253 : (9 0 . w. N. 
81 F.B.); 2 iknit Ajant Singhw.F.T Christian , 
17 0. W. N. 862 at p. 664 \ (16 I. 0. 667). 


[25] It is further incontrovertible that even 
the absence of spectdc provisions in the statute 
doe9 not authorise the Magistrate to proceed ex 
parte and without offering an opportunity to 
the party concerned to be heard in his defence. 
Such an absence of provision cannot also be 
taken by itself to be sufficient to make the order 
a ministerial one. 

[26] On the other hand, one of the infallible 
tests applied by Courts to determine whether 
an act is merely ministerial or judioial is to 
ascertain whether the public officer or body had 
to exercise a judicial discretion. Of the various 
authorities, [ need only refer to the clear enun¬ 
ciation of the principle by Lord Esbar M. R. in 
Partridge v. General Council of Medical 
Education , (1890) 25 Q. B. D. 90 at page 96: (59 
L. J. Q. B. 475) : 

“Is giving a special direction to the registrar under 
that section mertly a ministerial act, to be done with¬ 
out tbe exerci-e of any discretion at all? I do not 
think so. I think it 13 clearly discretionary. Now it 
appears to me that it id a true proposition to say that, 
when a public duty is Imposed by Act of Parliament 
upon a body of perjons, wh ch duty consists in the 
exercise of a discretion, it cannot he said that the exer¬ 
cise of that d>screti n is a merely ministerial act. If 
what tbe delendmts did cannot be considered to have 
been merely ministerial, then 1 think for the purpose 
of the question, whether they are protected from an 
aotion, it mu6t be considered as judicial.” 

[27] Id the case now before us there can be 
no question that, even if the argument advanced 
on behalf of the Government about the duty 
cast on the Magistrate under s. 421 (2) be accept¬ 
ed there is no doubt that tbe Magistrate has to 
pass the final order only after using his discre¬ 
tion, which cannot but be a judicial discretion* 
From this point of view also the order passed 
by the Magistrate under S. 421 (2) must be consi¬ 
dered to be a judicial order. 

[28] Special emphasis is laid by the Advocate 
General on the opening words of sub-s. (2) of 
S. 42i: 

“If it appears to the Magistrate ... he shall cause 
the same to be destroyed at the expense of toe person 
in whose possession it was at tbe time of seizure.” 

[29] It is contended that the expression “if it 
appears” indicates that tbe Magistrate is neither 
to give any notice to tbe party concerned nor 
to hold any enquiry but may proceed to pass an 
order basing the same on his personal opinion 
after a visual examination only. Apart from the 
question whether it is either practicable or feasi¬ 
ble for the Magistrate to arrive at a decision 
without any assistance from either of the par¬ 
ties, viz., tbe corporation and the person from 
whose custody the articles are seized, it may ba 
stated at once that the question whether the 
orders passed by the Magistrate are judicial or 
ministerial ones most rest not on one claaflfl 
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only but on an interpretation of 8. 421 taken as 
a whole* 

[Sol In one sense the word ‘ appear” may 
refer to that which ie seen by the e>e, but it is 
also used in its broader souse as signifyin?* that 
which is made clear by evidence or is clear to 
the comprehension when applied to matters of 
reasoning or opinion. 

[31] The expression ’if it appears’ is used at 
various places in the Calcutta Municipal Act as 
among others in ss. 259 (l). 272. 338 and 344, 
and from the context in each case it is clear 
that the expression is used in the broader sense 
as indicated above. This clause is used at least 
at three places in chap. 28, in bb. 419 (2), 421 ( 2 ) 
and 421 (3). That which “appears” in s. 419 
( 2 ) to the Health Officer and others as unwhole, 
some or unfit for human food is described in the 
next S. 420 (l) as being so “in the opinion” of 
those officers. It is manifest that the Legislature 
was usiog the expressions “ii it app-ars” and 
if in the opinion of’ as mutually interchangea¬ 
ble. According to the accepted rules of interpre¬ 
tation, if an ordinary expression like 'if it 
appears is used in the wider sense in other 
parts of the same Act and is also used as an 
alternative to 'in the opinion’ there is no escape 
from the conclusion that in s. 421 it has al-o 
been used in that wider sense. The more so. as 
there is no doubt so far as S. 421 (3) is concerned. 

[82] The word “appear” or “appearing" is 
one of frequent use in judicial proceedings and 
is sometimes used in statutes referring to them 
as meaning 

"clear to tbe comprehension, when appliol to matters 
of opinion or renaming aod satisfactory or legally 
known or made koown when used io reference to fact 3 
or evidence." 


Various expressions of a similar import are 
used in the statutes and if reference be made to 
the Code of Criminal Procedure only we may 
notice the use of expression “if it appears” in 
8s. 169, 170, 173 (3), 209 (l), “sets reason to be. 
iieve” in t 8. 186 (l), “if he finds” io 8. 209 (l). 
“if” or “unless the Magistrate is satisfied" in 
88. 210 (1) and 218 ( 1 ) or “if he thinks tit” in 


8a. 219 (l) and 260 ( 1 ) (c). In each one of tbes 
Bases the conclusion to be arrived at by tbi 
Magistrate, etc., is after the exercise of judicia 
discretion and on a proper appreciation of tb 
materials placed before him. I do not overlool 
the opinion expressed by tbe English Court ii 
Robinson v. Corporation of Sunderland (No. 2 , 
<1899) 1 Q. B. 751 at p. 767 : (68 L. J. Q. B. 330 
where in considering a statute (s. 86 of th 
Public Health Act, 187c) that: 

if a house within the distriot of a local antborit 
appears to such authority by tbe report of tbel 
•W« ot iDBpeotor of DuUauces to be without 

evffiatiuit water-oloset;’ 


the Court observed : 

" Tho word-? ‘uppear to Pucb authority’ are obviously 
put in Inr Lbe purp )■„ of making the local authority 
the J «lges on tin question whether the home id wilh- 
out a 6uttu:iC!it wut* r clO'Ct. 1 * 

It is sufficient to observe that it was not mnrely 
on the expression ‘ appear to such authority" 
that the decision in tins case and in similar 
other ones was arrived at. Reference was made 
to the opportunity—whiob the party hud, at. tho 
earlier stage, as held in Attorney-General v. 
Hooper , (1893) 3 Ch. 463: (63 L. J. Ch 16/, to 
raise objection and to lead evidence but had 
neglected to avail of it aud more particularly to 
the provisions for an appeal as under S. 268 of 
that Act against this summary decision. Not 
only the section itself as a whole but the setting 
in which it appears in the particular statute, 
will determine the particular interpretation to 
be put on this phrase. What the intention of the 
Legislature is has to be ascertained from the 
case taken as a whole and also with an eye to 
reasonableness. 

[33] It has already been pointed out that tbe 
test to ho applied as under he. 420 end 421, 
Calcutta Municipal Act in the case of a perishi- 
able article is altogether different from the one 
necessary when the article is non-perish ible. It 
is only alter a propor enquiry is held, the 
Corporation and the other party are heard, that 
it may “ appear to the Magistrate 11 as to whether 
the particular non-perishable article ie tit to be 
condemned or not The emergency and plenary 
powers a9 contained in S 420 are attracted, even 
when tbeowner is not a consenting party, but it is 
limited to tbe destruction of articles of a perish- 
able nature only. The reason is that in the case 
of a ptri.'bable article orders have to be passed 
on the spot and a decision can be made in a very 
large majority of oases by a mere lo/k, touch or 
smell of tbe thing. But it may not very often 
bo possible f->r a person to declare off-hand, if 
the article is not of a perishable nature, that ii 
is liable to be condemned ihe facte of this 
case now before us tbow unmiatakeably that it 
was impracticable aod impossible for tbe Magis¬ 
trate to record an opinion, without material 
assistance from tbe Corporation and tho party, 
as to whether the food contained iu a large 
stock of closed tins was oither fit for human 
consumption or not. Toe extreme urgency which 
exists in tho cate of a perishable article is also 
not present here. The j/ersons named in s. 420 
are not, on these grounds, given the authority to 
destroy such article* on the epot. They are requir- 
ed to briDg them before an independent person, 
tbe Magistrate, so that bo may examine the 
opinion held by tbe Corporation Officer and other* 
on the merits and how can he do bo without 
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holding an enquiry before arriving at the proper 
decision? Even if it may be said that the enquiry 
to ba made by the Magistrate is to be of a sum¬ 
mary nature and a detailed and long investiga. 
tion is not contemplated that cannot alter the 
character of the enquiry or the nature of the 
orders passed. The expression “if it appears to 
the Magistrate’’ as the opening words of S. 421 
( 2 ) cannot be taken to vest such Magistrate with 
unlimited powers with a discretion not to hold 
a proper enquiry or to make the order passed 
an administrative or ministerial order only. It 
is worthy of note that the Calcutta Municipal 
Act contains no provisions for the party affected 
by an order, even though improper and unsus¬ 
tainable, to apply for any relief elsewhere. There 
are no provisions similar to those as found in 
Ss. 2 GS or 3C8, Public Health Act, 1875 (28 and 
39 Viot. C. 55). 

[34J A further provision, as is to be found in 
Bub-s. (3) of s. 421, places the matter beyond 
any doubt. The Magistrate acting under S. 421, 
sits in judgment over the opinion and deci¬ 
sion of the Corporation Officer or Councillor 
and acts as an appellate or a revising autbo- 
rity. It is open to the Magistrate not to 
accept the case as made by the Corporation and 
in that event provision is made for the restora¬ 
tion of the articles to the party from whose 
oustody they had been taken. Further, the 
Magistrate is to exercise bis discretion, which no 
doubt must always be a judicial discretion, to 
award, to the party under certain circumstances, 
such compensation for the loss as bo might 
have sustained. Now, i3 it possible for the Magis. 
trate to arrive at a correct decision without 
giving both the Corporation and the party con¬ 
cerned an opportunity of being heard? More¬ 
over, how is the Magistrate to ascertain the 
amount payable without having heard the party 
aggrieved? Further, if a decision is arrived at 
about the quantum of compensation it cannot 
be suggested that that part of the order is bind- 
ing on the party as an executive order. It bad 
been conceded before us that the order, if any, 
allowing compensation is a judicial order. The 
deoision by the Magistrate under S. 421 (3) has 
to be made, whether for return or for compen¬ 
sation, immediately after he comes to the con¬ 
clusion under sub-s. (2) of that section that the 
opinion of the Corporation cannot be accepted. 
How is the party to be heard at this stage if he 
had not been intimated from before and is ready 
with the evidence, if required? 

[35] Under ordinary canons of interpretation 
a section is to be taken as a whole. The intention 
of the Legislature, as to the nature of the au¬ 
thority exercised by the Magistrate, or the 
character of the order passed, is to be determin¬ 


ed with reference to the section as a whole. It 
is not only impracticable but also unwarranted 
if the provisions are so interpreted so as to have 
laid down that the functions of the Magistrate so 
far as condemning the article is concerned are to 
be deemed to be executive in nature but the order 
for compensation, if allowed, will be a judicial 
one. 

[36] Under 8. 420 there is no necessity for 
any provision for the return of the articles to 
the party from whose custody they might have 
been taken and no question further arises either 
for assessing compensation for damages incur¬ 
red by the party or for awarding the same. 

[37] A distinction was attempted to be made 
between preventive and penal steps as provided 
in the Act. It was suggested that a penal order 
may be a judicial order but a preventive order 
may not be. Further, the preventive portion of 
the order is to be passed very expeditiously and 
introduction of judicial procedure will defeat 
the very purpose of the provisions. 

[38] In the first place a preventive step may, 
in its very nature, be a penal one. To prevent 
the owner of the article from exposing it for 
sale and thus to protect public health, the article 
may be seized or destroyed. Seizing it, pending 
further decision as to its disposal, is merely 
preventive but a direction for destruction, by 
whichever authority it may be, is penal. The 
order for destruction is a penal one and is in 
the nature of confiscation of the goods and it 
is actually so. The decision by the competent 
authority that an article is unfit for human con¬ 
sumption has the effect under S. 426, Calcutta 
Municipal Act to transfer the ownership to the 
Corporation. The order for destruction when 
passed is really when ownership of the article 
has vested in the Corporation. 

[39] The argument based upon urgenoy and 
expedition so far as applicable under 8. 420 
loses force to some extent at least when the 
order is one under s. 421 the reason again being 
that in one case the article is perishable and in 
the other non-perisbable. Unless there be speci¬ 
fic provisions abrogating the necessity of service 
of notice in giving a hearing to the party affect¬ 
ed, it cannot be presumed when a penal order 
is to be passed that no hearing need be given or 
that the penal order itself is merely a ministe¬ 
rial order by a Magistrate. 

[40] From the interest of public health also 
the Corporation should not be compelled to take 
the decision by the Magistrate as final and oon- 
olusive, as it must be, if the same be deemed to 
be a ministerial order. If the opinion by the 
Corporation Officers is not accepted by the 
Magistrate illegally or without any inquiry it is 
only proper that the Corporation should have 
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an opportunity of having the matter treated as 
an order by a Court subordinate to the High 
Court. 

[41] Section 488 of the Act provides for the 
penalties whio.h may be imposed for certain 
offences under the Act. Section 407, with s. 421 
in ohap. XXVIII of the Act, indicates the nature 
of the offence by sale, storing etc., of any of the 
articles mentioned therein. For goods or drugs 
destroyed under S. 421 a person may be con¬ 
victed under 8. 488 of the Act. There is no 
doubt that if a person is fined under S. 407 read 
with 8. 488 of the Act the order passed by him 
is in his judicial capacity and as a Court acting 
under the High Court. But it is argued that the 
order for destruction under S. 421 is not a judi¬ 
cial order but is a ministerial direction given 
by tbe self-same Magistrate which cannot be 
revised by the Court. It is permissible for the 
Corporation to proceed, for the destruction of a 
particular article, under S. 421 (2) only or along 
with the same under 8. 407 read with 8. 488 of 
the Act. The penalty which may be imposed on 
a person for the sale, storing, etc., of food and 
drugs, etc., is of a two-fold nature—one by a 
direction for destruction under 8. 421 (2) and 
the other by an imposition of a fine under 8 . 488 . 
The undoubted position is that the order under 
8. 488 is revisable by the High Court and this 
Court may, in that connection, oome to the 
conclusion that the procedure followed for con. 
demning the artiole was illegal or that it had not 
been proved that the article was unfit for human 
consumption which could bo condemned. It 
seems to be rather strange that a proceeding in 
whioh two different orders are passed will, for 
certain purposes be considered to bo in course of 
judioial proceedings and for other purposes exe¬ 
cutive. The anomaly which will arise on such 
interpretation if accepted, is that the person 
aggrieved, even if he succeeds, against an order 
passed under 8. 407 read with 8. 488, the only 
relief that he would be entitled to will be that 
the fine cannot be imposed. But when the Court 
comes to the conclusion that the articles could 
not have been condemned an order passed under 
sub-s. (a) of s. 421 would become wholly unten- 
able. The . party would in equity, and legally 
also, be entitled to an order in terms of sub-s. ( 3 ) 
of 8. 481. If we are to accept the interpretation 
as put on behalf of the Government and the 
Corporation that orders passed under 8. 421 ( 2 ) 
are merely executive orders manifest injustice 
and incongruities will follow in certain cases. 

[42] There is no doubt that no Court is en- 
titled to depart from the intention of the Legis¬ 
lature as may be ascertained from the language 
of the Act only because it is thought either un. 
reasonable or inconvenient. But where two oons- 


tructions are open the Court may adopt the moro 
reasonable of the two. Countess of Rothes v. 
Kirkcaldy and Dysart Waterwork Commis¬ 
sioners, (1882) 7 A. c. 694 at p. 702 ; Cooke v. 
Charles A. Vogeler Co., (i9oi) a. c. 102 : (70 
L. J. K. B. 181) ; Mersey Steel and Iron Co. v. 
Naylor Denzon <C Co , (1882) 9 q. b. d. 648 . 

[•13] In my view the language used in the 
relevant section indicates that the Magistrate is 
to exercise a judicial function. Even if it be 
contended that two constructions are possible I 
would accept the one which is more reasonable 
and in consonance with natural justice. 

[44] In the view expressed above, even though 
there is no direct provision that a formal notice 
is to be given to the party before any action is 
taken either under sub s. ( 2 ) or sub-s. (3) of 8. 421 
the Magistrate is bound to give notice before he 
arrives at a decision. It cannot also be contend¬ 
ed that an order passed by a Magistrate under 
8. 421 (2) could be deemed to be merely a minis¬ 
terial order against which the party aggrieved 
cannot move this Court. The proposition that all 
actions taken by the Magistrate under 8. 421 (2) 
of the Act are merely of a ministerial or exe¬ 
cutive nature is fundamentally opposed to all 
notions of justice and canons of fairness. On a 
reading of the provisions contained in s. 121 , 
and interpreting the section as a whole and the 
context in which it appears, there is no escape 
from the conclusion that the order is a judicial 
order. 

[ 45 ] I have discussed the question as to the 
nature of the order passed under S. 421 on the 
basis of the language used in the Act without 
any reference to the authorities which were cited 
before us and which were based on provisions 
other than one the now before us. As indicated 
already, there is no direct decieion on 8. 421 of 
the Act covering tbe point now raised. But I 
would now consider the authorities to which re- 
ference had been made before us. 

[46] We may in the first instance consider 
those decisions which have been referred to and 
arise out of other provisions of the Calcutta 
Municipal Act. 

[47] In those decisions, whether under 8. 421 
or other provisions where the jurisdiction of the 
High Court was presumed and there is no actual 
decieion on the point now raised need not bo 
considered. 

[48] Tbe question of jurisdiction appears to 
have been raised for the first time in Aldul 
Samad v. Corporation of Calcutta, 33 cal. 287: 

(3 Cr. L. J. 211). This was an application in revi¬ 
sion against an order passed by the Municipal 
Magistrate for demolition for infringement of 
building rules and the order was one passed 
under 8. 449, Calcutta Municipal Act (Bengal 



46 Calcutta AbdoolaHaroon &Co. v. Callutta Corps. (B. P. MooTcerjee J.) A. LB. 


Act III [3] of 1899 now repealed, (the corres¬ 
ponding section under the Dew Act being Ss. 363 
and 364). It having been urged.on behalf of the 
corporation that the High Court- had no juristic- 
tion, sitting in revision, before they could deal 
with the order that had been made. WoodrotTe and 
Mookerjee JJ. indicated that the then General 
Committee bad under the section a discretion, 
a3 also the Magistrate, when the matter ^as 
brought before him. As the Magistrate had a dis¬ 
cretion either to make or revise the order uoder 
S. 449 of the said repealed Acr, the discretion so 
vested could only be exercised in a judicial 
manner. This would give the High Court juris¬ 
diction to entertain an application in revision 
and the order complained of was actually revised. 
Although the section in question was not the 
one which is now belore us, but the principle 
similar to the one enunciated by Lord Ksber 
M. It. in Partridge v. Gen<ral Council of 
Medical Education, (1890) 25 Q B. D. 90 : (59 
L. J. Q. B. 475), already referred in an earlier 
part of the judgment, was applied for testing 
whether an order was in the nature of a judicial 
order or not. 

[ 49 ] In Ram Gopal v. Corporation of Cab 
cutta, 52 cal. 962 ; (A. I. R. (12) 1925 Cal. 1251), 
another case arising out of the building Regula¬ 
tions (Ss. 363 and 364 of the present Calcutta 
Municipal Act, Bengal Act III [3] of 1923) a 
question was specifically raised as to the juris¬ 
diction of the High Court to entertain an appli¬ 
cation in revision against an order under S. 363 
of the said Act. Sanderson C. J. held (Panton 
J, agreeing) that the Municipal Magistrate, 
appointed uuder S. 631 of the Act for tho trial 
of offences under tho said Act, is a criminal 
Court and the order of the Magistrate was a 
judicial order rovisiblo by the High Court 
whether in the exercise of criminal or civil 
jurisdiction. 

[ 50 ] In a later case, however, Krishen Doyal 
v. Corporation o] Calcutta, 54 Cal. 532:(A. I. R. 
(14) 1927 Cal. 609: 28 cr. L. J. 407), where the 
only question which arose for decision whs, who- 
therin a proceeding pending boron? the Municipal 
Magistrate for an order for the demolition of an 
unauthorised structure, the owner of tie said 
unauthorised construction was or was not an 
accused person. The question being answered in 
the negative, such a person was held as nob 
exempted from the administration of oath under 
S. 342 (4), Criminal P. C. This Court seemed to 
have been of the view that so long as there was 
no disobedience to the order of demolition pass- 
ed by the Magistrate, there w»s no offence. 
Suhrawardy and Camraiode JJ. distinguished 
the clear and unequivocal decision by Sander¬ 
son C. J. as being an obiter only, I respectfully 


agree with the decision as given in the earlier 
case. It was not an obiter but a decision which 
was necessary for the disposal of the matter— 
the Court, before it could interfere with the order 
passed by the Magistrate, bad to decide whether 
the former had jurisdiction to entertain the peti¬ 
tion in revision. It is not necessary for us to 
consider whether the limited and distinct ques¬ 
tion which came up for decision in Krishen 
Doyal v. Corporation of Calcutta, 64 Cal. 532: 
(a. I K. (14) 1927 Cal. 509 :*8 Cr. L. J. 407), W8B 
correctly decided. Wben the proper occasion 
comes it may be necessary to reconsider the pro¬ 
position laid down. Without going into the 
details it may just be indicated that under the 
Calcutta Municipal Act, it is not always the case 
that an otlenee is not committed until there is a 
disobedience of an order of demolition passed by 
the Magistrate. The oilence, on the other hand, 
may have ben committed when the structure 
was raised without the necessary sanction or in 
deviation of an order passed by the Corporation. 
The jurisdiction of the Municipal Magistrate is 
invoked when an offence has in the opinion of 
toe Corporation already bten committed. What 
the Magistrate is required to consider is whether 
the « ffence had been so committed. 

[51] The three decisions referred to above arose 
out of 8. 363 of tbe Act and it may be argued 
that tho provisions < f ihat section are materi¬ 
ally diffennt from those found in S. 421 of the 
Act. Accordingly these cases are no direct autho¬ 
rity for the proposition that an order passed by 
a Magistrate under s. 421 (2) is an order passed 
b> bun in a judicial capacity and that he is a 
Court subordinate to tbe High Court. But there 
is a clear B-nch decision, so far as the legal 
position of tho Municipal Magistrate, who is also 
acting as the Presidency Magistrate of Calcutta, 
to tbe effect that he is a Court subordinate to 
the II gb Court. For determining the teat for 
ddl'eieniiating a judicial order from a ministerial 
one, Abdul Hamad v Corporation of Calcutta, 
33 cal. 2b7 : (3 Cr. L J. 2ll) is of some assis¬ 
tance But strictly speaking there beiDg no direot 
authority on 9. 421 of the Act, we bad proceeded 
to interpret the section as it stands and have 
already cune to a conclusion as stated already. 

[52J As regards provisions in other statutes, 
similar to the one in 3. 421, Calcutta Municipal 
Act, reference need be made only to 8. 18, 
Bengal Food Adulteration Act (Bengal Act VI 
[6] of 1919). The language used and the proce¬ 
dure laid down is almost similar to those in 
S. 421 of the Act. In a number of cases tbe High 
Court had interfered in revision against orders 
passed by the Magistrate under S. 13, Bengal 
Food Adulteration Act. The two of the recent 
decisions are Benarasi Lai Martvari v. Chavr - 
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man, Asavsole Municipality , 42 0 . W. N. 731 
and Sachi Sand an v. Chairman, Midna- 
pore District Board, 44 C. W. N. 173 : (a. I. R. 
(27) 1940 Cal. 213 : 41 Cr. L. J. 68a). In both 
these cases the Magistrate had in the same pro- 
ceedings passed orders for destruction or forfei- 
ture as also orders on the basis that an offence 
bad been committed uuder s. 6 of the same Act. 
Whether the order is passed under S. 6 or S. 13 
of the said Act, the foundation must be on a 
decision whether the article is to be condemned 
or not. The anomalous position which would 
arise on one part of the proceedings beiDg con¬ 
sidered to be ministerial while the other is 
accepted as judicial has already been referred 
to. Although the question of the jurisdiction of 
the High Court was not specifically raised and 
decided in either of these two cases these are 
apposite instances which show what difficulties 
and anomalies would have ensued had the two 
parts of the proceedings been treated differ, 
ently. 

(63) Reference has now to be made to some 
of the English decisions on which principally the 
learned Ad vocatb-Gei,eral rested Lis argument. 
Reference is made in these decisions to t-s. 116 
and 117, Public Health Act ib75 (38 and 39Viot. 
0. 65). This old statute has been modified in 
many important particulars and we shall have 
to refer to one of the more recent statutes which 
are now in force. Sections lie and 117 of the 
1876 Act were iD the following terms: 

“S. 116. Any medical officer of health or inspector 
of nuhancea may at all reasonable turns inspect and 
examine any animal caici-e rmat. poultry,game, flesh, 
fieb, fruit vegetables, corn, bread, fl -ur or milk exposed 
for sale, or depos'ted in Hnj p'ace for the purpose of 6ale, 
or of preparation for sale, and inter ded for the fcod of 
men, the proof tbai the tame was not expoeed or 
deposited for any such purpose, or was n< t intended 
for the food of man, resting with the party charged; 
and it any such animal carcaee, meat, poultry, gamo, 
flesh, fi.-b, fruit, vegetables corn, bread, flour or milk 
appears to such med cal r fficer or inspector to be dis- 
eai-ed or uos- und or unwbo'efome or unfit for the food 
of man, be may seize and carry away the same hirn- 
eelt or by an aesi-taut, in order to have the game dealt 
with by a justice. 

S. 117. If it appears to the justice that any animal 
Mrcase, meat, poultry, game, fl<?ub, fish, fruit, vegeta¬ 
bles, corn, bread, flour or milk so seized is diseased or 
unsound or unwholesome or unfit ter the food of man, 
ho shall condemn the eame, and order it to be destroyed 
or BodiBposrd of as to prevent it from being exposed for 
sa e or used tor the food of man; and the person to 
whom the same belong* or did belong at the time of 
exposure for sale, or iu whose possession or on whose 
premises the same was found, shall be liable to a penal¬ 
ly not exceeding twenty pound* for every animal 
carcase or fish or piece of meat, fleah or fish, or any 
poultry or name, or ior the parcel of fruit, vegetables, 
corn, bread or flour or for the milk so condemned, or, 
at the discretion of the justice, without the inflation of 

a fine, to imprisonment lor a term of not more than 
three month*. 


TLio justico who, under this section, is empowered to 
convict the offender may bo oithertbe jus'ice wbo may 
have ordered the irt clo to be disposed of or destroyed, 
or any other jusiico having jurisdiction in the place.” 

[ 54 ] Section 308, Public Health Act, 1875 , 
entitles the party aggrieved to bring the same 
question for a decision by the justice for further 
consideration. These proceedings are by way of 
a claim for compensation and most of tho autho¬ 
rities cited before us were at tho stago whon 
proceedings bad been started under 3. 308 which 
runs as follows: 

“S 308. Where any person sustains any damage by 
reason of the exercise of any of tho powers of this Aot, 
in relation to any matter as to which he is not himself 
in default, full compensation eball be made to such 
porsm by the local authority exercising such powers • 
and any dispute as to tho fact of damage or amount of 
compensation shall be settled by arbitration in manner 
provided by this Act, or if the compensation claimed 
does not exceed the sum of twenty pounds, the same 
may at the option of either party be ascertained by 
aud recovered before a Court of summary jurisdiction.” 

[65] In the first place it is to be noticed that 
S. 117 deals with merely articles of a perishablo 
nature and instead of giving any authority to 
certain officers, as uuder S. 420, Calcutta Muni¬ 
cipal Act for immediate destruction, under the 
English Statute direction has to be obtained 
from a justice. The test of extreme urgency and 
promptitude applies to actions under 3 . 117 of 
the English Act as the justice has to deal with 
articles of a perishable nature. Observations in 
decisions on a. 117 are more apposite if at all, 
to a case coming under a. 420 aud not S. 421, 
Calcutta Municipal Act. If we overlook this 
primary distinction betweon 8s. 420 and 421, 
Calcutta Municipal Act on the one hand and 
8. 117, English Act on the other we are apt to 
be misled. 

150] There is another very important aspect 
which wo cannot lose sight of. Under tho 
English Act even in tho case ot a perishable 
article the emergent orders which may be passed 
by the justice are not final. Furthor opportunity 
is afforded to the aggrieved party to have the 
question, whether the goods ought to have been 
condemned or not, brought at a subsequent 
stage before another Tribunal. Under snob 
circumstances tho English Courts have inter¬ 
preted tho orders passed under S. 137 in a parti¬ 
cular way. There are material points of differ¬ 
ence between 8. 117, Englieh Act and s. 421 , Cal- 
cutta Municipal Act; the two statutes are 
moreover, conceived on different principles and 
the setting in which the particular sections 
appear in the two statutes are fundamentally 
different. It is not only undesirable but wo 
would not be justified in applying stray observa¬ 
tions from the decisions of the English Courts 
for interpreting altogether different provisions 
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which are to be found in the Calcutta Muni- 
cipal Act. 

[57] Although the correct view would be not 
to rely upon these decisions but as great 
emphasis had been laid on behalf of the Govern¬ 
ment we may proceed to consider some of the 
more important authorities cited before us. 

[58] In Walshaw v. Brighouse Corporation, 
(1899) 2 Q B. 286 : (68 L. J. Q B. 828), the ques¬ 
tion arose not at the stage when the meat was 
destroyed but at a later stage when compensa¬ 
tion was claimed under S. 808, Public Health 
Act by tbo party aggrieved by reason of the 
seizure of the meat. What the Court of Appeal 
was called upon to consider was the extent of 
the powers and authority of an arbitrator under 
S. 303, Public Health Act. The observations 
made in connection with the interpretation of 
S3. 116 and 117, Public Health Act, 1875, must be 
taken as influenced by the provisions of S. 308 
of which there is no counter-part in the Calcutta 
Municipal Act. It was found that the order of 
condemnation passed under S. 117 was revisable 
by the arbitrator. No question arose as to 
whether the ordinary Court would have had 
jurisdiction to revise the order passed by the 
justice under S. 117, if that order had been 
moved against. The only question was that 
there being a special provision as contained in 
S. 308 of that Act, vesting the arbitrator with 
certain powers, whether the order previously 
made under 3. 117 would be binding on the 
arbitrator or not. The Court of Appeal found 
that the arbitrator was not bound by the earlier 
order as regards the unsoundness of the meat. 
One of the reasons given, on consideration of the 
special provisions of English Act that the order 
passed under s. 117 was an* administrative 
order not a judicial order, is of very little 
assistance for deciding the case now before us. 

[59] The procedure to bo followed by the 
justice when passing an order under 3. 117 came 
up for consideration in In re Bater & Birken. 
head Corporation, (1893) 1 Q. B. 679: (62 L. J. M. C. 
107). In that case also the matter came up 
before the Court after fresh proceedings had 
been started under S. 308. The question was as 
to bow the compensation payable under 8. 308 
was to be ascertained. During the proceedings 
under 3. 117, the owner of the meat had attend¬ 
ed and given evidence in defence of the meat. 
Was he entitled to be reimbursed so far as the 
cost incurred by him for appearance through 
the S. 117 proceedings ? The Court held that he 
was entitled to be repaid the cost reasonably 
incurred by him in attending before the justice 
and resisting the condemnation of the meat. 
Charles J. observes at p. 684: 


“It is eaid that the attendance was not the ordinary 
and natural consqeuence of the act of the Inspector in 
seizing the meat. I am unable to agree to that con¬ 
tention. A man who knew, as the appellant did, that 
the Magistrate would be invited to destroy as unfit for 
the meat which he believed, and could prove to be not 
unwholesome or unfit for human food, would naturally 
attend before the Magistrate, although he was neither 
summoned nor bound to do so, for registering the 
destruction of the meat. It was perfectly natural and 
right for the appellant in my opinion, to go before the 
Magistrate with his witnesses. But then it is said that 
the Magistrate had no power to hear of him or his 
witnesses. No case decides that. No doubt Field J. in 
While v. Red fern, (1880) 5 Q. B. D. 15 : (49 
L. J. M. C 19) and in Vinter v. Hind, (1883) 10 
Q. B. D. 63 : (52 L. J. M. C. 93) says that the Magis¬ 
trate need not hear the owner if he likes to refuse to 
do so; but no case goe3 so far as to say that the Magis¬ 
trate has no power to listen to the owner of the meat. 
Although he is not entitled to be heard,the Magistrate 
may hear him. If he thinks fit, and on his attendance 
before the Magistrate, if a charge were formulated 
against him under 8. 117, Public Health Act, with a 
view to his committal to prison, the Magistrate would 
have power, I think, to hoar and determine the charge, 
then and there, and would have jurisdiction over the 
cost of the witnesses under 3. 18 of 11 and 12 Viet. C. 
43. That however was not done. The Magistrate was 
asked to condemn the carcase, and he very properly 
heard the evidence tendered by the owner of the cara* 
case, although he svas not bound to do so, and in the 
result he declined to make the order condemned the 
meat.” 

[60] The owner of the meat had declined to 
take the meat so released and the Court rightly 
held that he could not have refused to take it 
back. 

[61] The provisions in the 1875 [Act] were so 
interpreted holding that the Magistrate, though 
not bound, could allow the owner to adduce evi- 
enced and also be heard. The position has now 
been made clear by the Food and Drugs Aot, 
1938, (1 and 2 Geo. VI, C. 66). Under 3.10 of this 
Act it is now provided that when officers seizing 
the articles or food bring it before the justice of 
peace, if he attends before him upon the appli* 
cation for his condemnation “be entitled to be 
heard and to call witnesses.” This provision 
confirms the right of the owner to adduce evi¬ 
dence and the law in Bater's case, (1893-1 Q- B. 
679 : 62 L. J. M. C. 107) is made a part of the 
statute withdrawing the discretion of the Magis¬ 
trate. It has been pointed out that ordinarily 
the owner appears and the Magistrate requires 
his assistance in determining whether the article 
should be condemned or not. 

[ 62 ] In the case above mentioned as also in 
other decisions of the English Courts emphasis 
is laid on the emergency of the order. This 
emergency the Legislature in Bengal takes due 
note of and makes the necessary provision in 
S. 420, Calcutta Municipal Act. There is no suoh 
emergency in an enquiry under 3 . 421, Calcutta 
Municipal Act. It is only when the food or drag 


19B0 Abdoola Haroon & Co. v. Calcutta Corporation (Dos Gupta J.) Caloutta 19 


ia not of a perishable nature the Corporation is 
bound to take it before the Magistrate. Under 
the English law, even in the case of perishable 
arfcioles, no officer of the local body is authorised 
to destroy the same as in the Calcutta Act. But 
he mu3t take it to the justice for exeroise of the 
summary power, subject to the revisionary 
powers as contained in s. 308 of the old 1875 
Aot. This summary power is given under the 
Caloutta Act to the different persons mentioned 
in 8. 420. 

[63] It would be a wrong analogy to apply 
these English decisions for the interpretation of 
8. 421 of the Calcutta Act merely because perish, 
able articles have under the English statute to be 
taken before a Magistrate ani non-perishable 
ones under the Calcutta Act. 

[64] In our view the English decisions refer¬ 
red to cannot be of any assistance or be used as 
authority in support of the contention that the 
orders passed by the Municipal Magistrate under 
8. 421, Calcutta Municipal Act is not a judicial 
order. 

[65] The preliminary objection raised must 
tbe overruled. We therefore proceed to consider 
•the case on the merits. 

[66] In this part of the case it may be stated 
at once that the petitioner ha3 failed to show 
that there has been any error of law or miscar- 
riage of justice committed by the Magistrate. 

[67] The question whether the particular 
tinned foodstuff is or is not deleterious and in¬ 
jurious to public health is a question of fact 
whioh must be determined on the evidence 
adduced in the case. 

[68] Reliance is placed on the report submit¬ 
ted by the Director of Public Health Laboratory 
on 6th December 1947, indicating that there 
were no indications of deterioration of the con- 
tents of the tins examined and that after culture 
no organism of certain varieties could be isola¬ 
ted. It is also urged that when there are a very 
large number of tins the examination of some 
only could not in law be justified as sufficient 
to oondemn the whole lot. 

[69] If any complaint can be made against 

the procedure adopted by the Magistrate it is 

againat the long-drawn enquiry which was 

undertaken by him. After notice to the party 

concerned, the Court proceeded to examine on 

the basis of the evidence laid before it the alle¬ 
gations. 

[70] The report by the Director of Public 
Health is only one of the many pieces of evi- 
denoe which the Magistrate bad before him. 
The examination by the Director was only of 
*i* r ^f U ^ ar specimen sent to him whereas before 
the Magistrate tbe examination was of a larger 

number of specimens both by the Corporation 
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experts as also the witnesses brought by the 
owner. The opinion given by the Director is in no 
way conclusive and binding on the Magistrate. 
It was open to him to consider the evidence as 
adduced and come to a decision. No complaint 
can be made about the procedure adopted by 
the Magistrate. 

[71] With regard to the other question as to 
the number of tbe specimens examined before 
the Magistrate it cannot be argued that ho must 
examine each and every particle of the food¬ 
stuffs or each and every one of the tins Liberty 
was given to the opposite party for putting all 
such samples as he wanted to be examined by 
the witnesses on behalf of the Corporation. 
Moreover, even the representative from Mazdas, 
who had been oalled by the petitioner had 
expressed, during his cross-examination, that 
many of tbe tins contained unwholesome food. 
How many tins have to be examined in any 
particular case must depend upon tbe facts in 
each case. In Sachinandan v. Chairman , 
Alidnapore District Board , 44 C. \v. n. 173 : 

(A. I. R. (27) 1910 cal. 213 : 41 Or. L. J. 582), 
sample taken from one tin out of 25 tins of 
mustard oil, all being of the same brand and 
forming part of one consignment, was heli to 
be sufficient in the eye of law to make tbe 
forfeiture order with regard to the whole of 
the consigment. In the case now before us, 
the original 20 oz. tin3 were repacked after 
being reprocessed. A very large numbec of 
smaller tins after being reprocessed were found 
to contain unwholesome food. For the further 
reasons given by the Magistrate I do not see 
any reason for disagreeing that the whole lot 
should be condemned. I have myself gone through 
the evidence as adduced before tbe Magistrate 
and I have no doubt that the conclusion arrived 
at by him is the only one possible. 

[72] The provisions contained in this part of 
the Calcutta Municipal Act aro provisions for 
the safety of public health and no risk can or 
should be taken in this matter. In the interest 
of public health and in view of the provisions 
in the Aot the order passed by tbe Magistrate is 
unassailable. 

[73] In this view this rule must be discharged 
and the order passed by the Municipal Magis¬ 
trate affirmed. 

[74] Das Gupta J. —On 2 nd December 
1947 Haran Cb. Saha of the Calcutta Corpo- 
ration, on inspection of a stock of jams stored 
by the petitioner Messrs. A. Hasan & Co. in a 
godown at 30 Park Lane, seized a number of 
tins and sealed th9 remainder of the stock. He 
produced the tins that were seized by him before 
the Municipal Magistrate, Calcutta, and prayed 
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for an order for destruction, under S. 421, Cal¬ 
cutta Municipal Act, of the tins produced before 
him and also the stock sealed in godown. The 
Magistrate issued notices on the proprietor, 
manager and others of the petitioner company, 
and on consideration^ oral and documentary 
evidence that was produced by both sides and 
examination of some tins, came to the conclusion 
that the entire stock was unwholesome and 
unfit for human consumption, and ordered the 
destruction of the entire stock under s. 421 (2), 
Calcutta Municipal Act, referred to hereafter as 
the Act. 

[75] The first question for decision, in consi- 
dering the present petition calling for our inter¬ 
ference with this order of destruction, in the 
exercise of our powers of revisional jurisdic¬ 
tion under 8. 436, Criminal P. C„ is whether 
the Magistrate acting under 8. 421 (2), Munici- 
pal Act is a "Couit” within the jurisdiction of 
this Court. The Advocate-General, appear¬ 
ing for the Government of West Bengal, con¬ 
tends that the Magistrate acts as an executive 
officer under s. 421, Calcutta Municipal Act, and 
not a Court and the order passed by him is an 
administrative order and not a judicial order. 
If this contention be correct, it is obvious, this 
Court has no jurisdiction to interfere with the 
order passed in the present proceedings. 

[7G] It is indisputable that the mere fact that 
a "Magistrate” acts under S. 421 of the Act, 
does not make his order amenable to the juris¬ 
diction of this Court. Common sense and autho¬ 
rity tell us with one voice that a Magistrate 
may have executive as well as judicial function 
to perform, and that whatever functions a Magis¬ 
trate has to perform under a statute are not 
necessarily judicial. One of the earliest Indian 
decisions on this point is reported in In the 
matter of Rahman Sarkar, 10 Bong. L. R. 
App. 4: (18 w. R. 0. R. 67), where it was held 
that the order of a Magistrate under the Police 
Act appointing some persons as special const¬ 
ables was an executive aot, with which the High 
Court could not interfere. In Easanali v. Em¬ 
peror, 47 cal. 843 : (A. I. R. (7) 1920 cal. 635), 
it was held that a District Magistrate in grant¬ 
ing or refusing an application to take the name 
of a person out of the register, in which it had 
been entered under the provisions of S. 5, Cri¬ 
minal Tribes Act, docs not perform any judicial 
function, that his functions are administrative, 
and that the High Court is not entitled to in- 
terfere with such an order. In Vijayaraghavalu 
Pillai v. Theagcroya Chetti, 38 Mad. 581 : 
(A. I. B. (2) 1915 Mad. 3C0), the Madras High 
Court bad to consider whether they had any 
power to revise the order of a Magistrate allow, 
ing an application to deolare that the inclusion 


of the petitioner before the Court as a candidate 
for municipal election by the President of the 
Madras Corporation was illegal. The learned 
Advocates for the petitioner conceded there that 
the petition did not lie under S. 439, Criminal 
P C., but contended that under the Charter Aot, 
the High Court was competent to revise the 
order. The Court rejected this contention, hold- 
ing that the Magistrate in this instance was not 
a Court of law. 

[77] When we turn to S. 421 of the Act, the 
first thing we notice is that the law does not re- 
quire the Magistrate to issue any notice on any 
party, or to examine any witness. 

[78] Section 421 runs thus : 

“(1) Any animal, food, drug, utensil, or vessel seized 
under S. 419 which is not destroyed in pursuance of 
S. 420 shall, subject to the provisions of S. 419, sub- 
s. (3), be taken before a Magistrate as soon as may be 
after suob seizure. 

(2) If it appears to the Magistrate that any such 
animal is diseased, or that any such food or drug is 
unsound, unwholesome, or unfit for human food, or for 
medicine, as the case may be, or is adulterated, or that 
any such utensil or vessel is of such kind or in suob 
state as is mentioned in S. 419, sub-s. (2), or is used 
for preparing, manufacturing or containing such food 
or drug, he shall cause the samo to be destroyed at the 
expense of the person in whoso possession it was at the 
time of its seizure or to be otherwise disposed of by the 
Corporation so as not to be capable of being used as 
human food or medicine. 

(3) If it appears to the Magistrate that any such 
animal is not diseased or that any such food or drug 
is not unsound, unwholesome, or unfit for human food, 
or for medicine, as the case may be, or is not adulte¬ 
rated, or that any such utensil or vessel is not used for 
preparing, manufacturing, or containing the same, the 
person from whoso shop or place the animal, food, 
drug, utensil, or vessel was taken shall be entitled to 
have it restored to him, and it shall be in the discretion 
of the Magistrate to award him such compensation, not 
exceeding the actual loss which he has sustained, as 
the Magistrate may think proper.” 

It is abundantly clear from the words "if it ap¬ 
pears to the Magistrate . . . .” and the absence 
of any words requiring any enquiry to be made, 
or any notice to be issued, that the Magistrate 
may by just looking at the food produce, be 
satisfied that it is unwholesome or unfit for 
human food, or is adulterated, and if be i9 so 
satisfied, be shall cause the same to be destroyed. 
If wbat is produced before him is an animal, 
and by merely looking at it he is satisfied that 
it is diseased, he shall cause the same to be des¬ 
troyed. It is useful to notice in this connection 
that some other sections of the Calcutta Muni¬ 
cipal Act which entrust the Magistrate with the 
performance of functions other than the trial of 
offences, contain clear provisions that notice, 
should be issued on parties concerned, ana en¬ 
quiry held. In S 363 under which a Magistrate 
may, on the application of tbe Corporation, 
make a* order directing demolition or alteration 
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of structures, it is provided that the Magistrate 
shall not make any such order 
"without giving the owner or occupier of the building 
to be bo demolished or altered full opportunity of ad¬ 
ducing evidence and of being heard in his defence." 

[79] Seotion 881, which empowers the Magis¬ 
trate to prohibit the use of buildings for human 
habitation, provides that the Magistrate shall 
serve a notice on the owner or occupier of the 
building of being heard in the Court, and hold 
such inquiry as he thinks fit to make. 

[ 80 ] A comparison of these provisions with 
those of 8. 421 of the Act brings home forcibly 
the deliberate care with which the Legislature 
omitted from s. 421 the requirement of the 
Magistrate giving any notice to any party or 
hearing any evidence, or holding any enquiry, 
before passing an order of destruction. 

[81] It is helpful in this connection to consi¬ 
der the scope and purpose of chap. XXVIII of 
the Act, in which chapter, 8. 421 occurs. Part v 
of the Aot contains the provisions concerning 
"the Public Health, Safety and Convenience.” 
Chapter XXVIII is one of the seventeen chapters 
in this Part, and is about Food and Drugs, 
which is obviously a very important matter if 
not the most important matter, for the purpose 
of "Public Health.” Of the 22 sections compris¬ 
ing this chapter 8s. 405 to 416 are with regard 
to the sale of food and drugs ; 417 to 431 with 
regard to inspection, seizure and destruction ; 
422 to 425 are a3 regards the analysis of food 
and drugs, while 8 . 426 provides about the res- 
toring of condemned food or drug in the Corpo¬ 
ration. Some of the first twelve sections (405 to 
416) provide for the licensing of sellers of food 
etc., while some prohibit the sale of adulterated 
food, or of food which is not of the prescribed 
standard of purity, or of "diseased animals or 
unwholesome articles intended for human food.” 
Contravention of these prohibitions are punish, 
able, and the penalties are laid down in 8. 488 . 
Obviously, however, preventive action is even 
more necessary than penal steps if the sale of 
unwholesome food is to be stopped. Sections 417 
to 421 are designed for the purpose of this pre¬ 
ventive action. Section 417 gives the Health 
Officer of the Corporation power to/inspoct places 
where unlawful slaughter of animals or sale of 
flesh is suspected ; 8. 418 enjoins the Corpora, 
tion to provide for inspection of animals, food 
and drugs intended for human consumption ; 
8 . 419 gives the Health Officer or any person au¬ 
thorised by him power to inspect and examine, 
any animal, food, or drug intended for human 
consumption, and to seize any such animal or 
any suoh food or drug that appears to him to be 
unsound, unwholesome or unfit for human food 
or to be adulterated. Sections 420 and 421 are 


the two sections provided for destruction; s. 421 
has already been set out. 

[82] Section 420 runs thus : 

"When any animal, food, drug, utensil, or veeeel is 
seized under S. 419, it may, with the consent of tho 
owner or the person in whoso possession it wag found, 
be forthwith destroyed ; or if such consent be not 
obtained, then, if any food or drag so seized is of a 
perishable nature and is, in the opinion of tho Executive 
Offioer, the Eealth Officer and Assistant or District 
Health Offioer or any Councillor or Alderman unsound, 
unwholesome or unfit for human food or medicine, it 
may likewise be destroyed. The expenses incurred 
in taking any action under sub-s. (1) shall be paid 
by the person in whose possession such animal, 
food, drug, utensil, or vessel was at the timo of its 
seizure." 

Two things appear dear from this analysis. The 
first is that the Legislature thought that both 
preventive action before sale and penal action 
after sale were necessary to secure the desired 
result—the protection of public health against un¬ 
wholesome food etc. The second is that the pre¬ 
ventive measures viz., seizure and destruction 
were to be taken very speedily. That is why 
under S. 419, officers may inspect and seize at 
any time by day or by night, and under S. 420, 
if consent of the owner or the possessor was 
obtained, destruction may take place forthwith ; 
oven if consent was not obtained, and the article 
be food or drug which is perishable, it may be 
likewise destroyed, if the Executive Officer, or 
Health Officer, and Assistant or District Health 
Officer or Councillor or Alderman, consider it 
unwholesome. Where action is not taken under 
8. 420, food or drug etc., seized shall be taken 
to a Magistrate as soon as possible after seizure , 
and if it appears to him unwholesome, ho shall 
cause it to be destroyed. If anything is clear 
from the above, it is the importance the Legis¬ 
lature attached to the urgency of speedy action. 
This alone precludes the possibility of any inten¬ 
tion of the Legislature that the procedure of 
Courts of law for judicial determination should 
be followed, and explains why, unlike as. 363 or 
381, S. 4£1 contains no provision for issuing any 
notice, or holding any enquiry, or hearing any 
evidence. 

[83] It is also clear that the Magistrate under 
8. 421 is in the cases of perishable articles of food 
or drug only an alternative authority to the 
Executive Officer, the Health Officer or Assistant 
or District Health Officer, or Councillor, Aider- 
man ; but his functions under s. 421 (2) are 
fundamentally the same as the functions of the 
above-mentioned officers under s. 420. No person 
would dream of characterising the action taken 
by any of these officers "judicial action”; if the 
same action is taken by a Magistrate, who has 
not got to follow any different procedure, how 
oan it become judicial action ? 
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[8i] These conclusions that the Magistrate 
acting under S 421 (2) is just an alternative to 
ithe several corporation officers or a Councillor 
or an Alderman acting under S. 420, aud that the 
-lav/ does not require the Magistrate to issue any 
notice, take any evidence, or hear any party 
before passing any order under s. 421 (2) make 
inevitable the further conclusion that the Magis¬ 
trate acting under s. -421 (2) is an executive 
officer and not a Court, and his order for destruc¬ 
tion i3 an administrative, and not a judicial 
order. This Court has, therefore, no jurisdiction 
to revise the order passed by a Magistrate under 
S. 421 (2), Calcutta Municipal Act. 

[85] Different considerations may arise as 
regards au order passed under S. 421 (3) of the 
Act, awarding compensation, but these do not 
in my opinion affect present problem; viz., 
whether an order under 8. 421 (2) of the Act is a 
judicial or an administrative order. 

[86] I have approached the question as a res 
Integra , for, as far as I could find'out, there is 
no Indian decision as regards the nature of the 
order under S. 421 (2), Calcutta Municipal Act 
or any similar provision of any 'other Municipal 
Act of India. Two cases under the Food Adul- 
teration Act, where orders under somewhat 
similar provision as embodied in S. 13 of that 
Act came before this Court are Sachinandan v. 
Chairman, Midnaporc District Board, 4t 
C. W. N. 173 : (A. I. R. (27) 1910 Cal. 213 : 41 Cr. 
L. J. 582) ; Banarasi Lai v. Chairman, Asan- 
sole Municipality, 42 c. \Y. N. 731. In neither 
of these cases, however, wa3 the question of this 
Court’s jurisdiction raised or decided. It has to 
be noticed that in both these cases, the order for 
destruction or forfeiture was passed by the 
Magistrate in the same proceeding in which 
some person was being tried for an offence under 
S. 6, Food Adulteration Act, so that the scope of 
an argument that the Magistrate in passing the 
order under s. 13 was not a Court was consi¬ 
derably reduced. In Chundcr Kumar Biswas v. 
Municipal Corporation, Calcutta, 7*c. w. N. 
27, an order for destruction of damaged rice 
passed by a Magistrate under S. 505 of the old 
Culcutta Municipal Act was set aside by this Court 
in its criminal revisional jurisdiction; but here 
also the question whether the Court ha3 such 
jurisdiction was not raised or decided. A large 
number of cases were oited before us on 8. 363 
of the Municipal Act. In only three of these, 
was the question of jurisdiction raised. In 1903, 
this was raised in Abdul Samad v. Corporation 
of Calcutta, 33 cal. 297, but no deoision, was re¬ 
corded. In fact, there is no discussion at all in 
the judgment of this point. In Ramgopal v. 
Corporation of Calcutta, 52 cal. 962 : (a. I. R. 
( 12 ) 1925, Cal. 1251), it was hold that this Court 


bad jurisdiction to revise such an order as the 
Magistrate acting under s. 363 was a criminal 
Court or at least a civil Court. Two year3 later, 
in Krishen Doyal v. Corporation of Calcutta, 
54 cal. 532 : (A. I. R. (14) 1927 Cal 509 : 28 Cr. 
L. J. 407), it was held by Subrawardy and Cam. 
miade JJ. that the Criminal Procedure Code did 
not apply to proceedings under 8. 263, Municipal 
Act, and that the observation of Sanderson C. J. 
in Ramgopal Goenka's case : (52 cal. 962 : 
A. I. R (12) 1925 cal. 1251) that the Criminal 
Procedure Code did apply to such proceedings, 
was obiter, and not binding as an authority. It 
is not necessary for us to consider this question 
however; for supposing we are bound by authority 
to hold that a Magistrate acting under S 363 of 
the Act is a criminal Court, that authority i3 of 
no assistance for the decision of the question 
whether the Magistrate acting under 3. 421 (2) 
of the same Act is a Court, for as already point¬ 
ed out, the terms of 8 . 363 are substantially 
different from those of S. 421. 

[87] Of more assistance are some English 
decisions, in which though the question whether 
the Court has jurisdiction to interfere with an 
order passed for the destruction of goods was 
not in terms raised, the question whether such 
an order under 8. 117, Public Health Act is a 
judicial order or not, aud whether it iB necessary 
to hear witnesses, before passing an order for 
destruction came up for consideration. 

[88] Section 117 runs thus : 

“If it appears to the Justice that any animal carcase, 
meat, poultry, game, flesh, fish fruit, vegetables, corn, 
bread, flour or milk so seized is diseased or unsound or 
unwholesome or unfit for tho food of man, he shall 
condemn the same, and order it to be destroyed or so 
disposed of as to prevent it from being exposed for sale 
or used for the food of man. and the person to whom 
the same belongs or did belong at the time of exposure 
for sale, or in whose possession or on whose premises 
the same was found, shall be liable to a penalty not 
exceeding twenty pounds for every animal carcase or 
fish or piece of meat, flesh, or fish, or any poultry or 
game, or for the parcel of fruit, vegetables, corn, bread 
or fl >ur or for the milk so condemned, or, at the dis¬ 
cretion of the Justice, without the infliction of a fine, 
to imprisonment for a term of not more than three 
months. J 

The Justice who under this section is empowered to 
conviot, the officer may be either the Ju tice who may 
have ordered the article to be disposed of or destroyed, 
or any other Justice having jurisdiction in'the place.” 
It is clear that the function ol the Magistrate 
under the first part of S 117 is just the same as 
that of the Magistrate under 8 . 421, Calcutta 
Municipal Act. In Walshaw v. Brighouse Cor¬ 
poration, (1899) 2 Q. B. 286 : 68 L. J- Q- B. 828) 
where the Magistrate oondemned the meat under 
S. 117, Public Health Act, and the arbitrator 
held that the meat was sound, an argument 
that the decision of the Magistrate was a judi¬ 
cial decision was negatived. The observation o 
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Vaughan Williams L. J. reported at p. 292 may 
be noticed. After stating that there can be no 
doubt that the arbitrator acted within his juris¬ 
diction in finding that the meat was sound and 
the finding cannot bo disputed by anyone inte¬ 
rested, he proceeds : 

"I understood at one time in the argument that it 
was meant to be suggested that there had been a judi¬ 
cial order condemning the meat and determining its 
soundness. In my judgment the order for condemna¬ 
tion of the meat under S. 117 is nothing of the kind.” 

The question came up in another form in Bater’s 
case, (1893) 1 Q. B. 679 : (62 L. J. M. 0. 107). 
Meat belonging to the appellant was seized by the 
Borough Inspectors under S. 116, Public Health 
Act, and carried before a justice. The appel¬ 
lant attended and brought evidence to show that 
the meat was sound. The Justice, alter hearing 
the evidence, refused to condemn the meat. The 
appellant declined to receive it back. One of 
the questions which arose for decision wa3 whe¬ 
ther the appellant was entitled to be repaid the 
costs incurred by him, in appearing before the 
Magistrate and bringing evidence to show that 
the meat was not unfit. The Court decided that 
he was so entitled, and there was nothing to stop 
the Magistrate from hearing evidence. It wus 
observed, however, that it was entirely the Magis- 
trate’s discretion to hear any evidence or not. 
"The procedure by which the condemnation of 
meat takes place,” it was observed "is no doubt 
to some extent anomalous, since it may take 
place behind the back of the owner, or if he is 
present without his being heard at all.” 

[89] These observations of the English Courts on 
the provision of 8. 117, Public Health Act fortify 
me in the conclusion I have arrived at on a 
consideration of the provisions of s. 42!, Munici¬ 
pal Act that the Magistrate acting under s. 421 
(2) is not a Court but is an executive officer and 
that his order is an administrative order and not 
a judicial order. 

[90] I agree that the rule be discharged. 

V.R.B. * Buie discharged. 

A. I. R. (87) 1990 Caloutta 93 [ C . N. 10.) 

G. N. Dab J. 

Bholanath Chatterjee and another — Defen. 
dants—Petitioners v. Chandra Shekhar Bhat- 
tacherjee — Plaintiff — Opposite Party. 

Civil Rale No. 165 of 1949, docided on 2nd Septem¬ 
ber 1949, from order of Munsif, Dubrajpur (Birbbum),* 
D/- 20th September 1948. 

Arbitration Act (1940), S. 39 (1) (vi)-Objections 
to filing of award — Decision overruling them — 
Appeal lies though decision also directs decree to 
be passed in terms of award. 

An appeal lies against decision overruling objections 
to the filing of an award under S. 39 (1) (vi). The fact 
that by the same order the Court also directed a decree 


to be passed in terms of the award does not take away 
the right of the aggrieved party to tile an appeal in 
accordance with the provisions of S. 39: A I. R. (35) 
1918 Put. 207, Itel on; A 1. R. (1) 1914 Cal. 899 
and A. I R. (28) 1941 Cal. 202, Ref. [Paras 1 and 2] 

Laid Hemanta Kumar and Sudhir Kumar Dull 

— for Petitioners. 

Baidyanath Bannerjee and Fr.'fuV.a Kumar Chat¬ 
ter jee — foe Opposite Party. 

Order.— This rule was obtained by the de¬ 
fendant against on order of the Munsif! of 
Dubrajpur, District Birbhum, dated 2Stb Septem- 
ber 1948. By tbe said order the learned Munsif! 
overruled certain objections taken by the defen¬ 
dant to tbo filing of the award made on a refo- 
rence through the intervention of the Court and 
also directed that a decree be drawn up iu terms 
of the award. The petitioner in this case did not 
file an appeal under S. 17. Arbitration Act 
because it is stated before me there was no ground 
for such an appeal. The complaint ot the peti¬ 
tioner is against the order of the Munsif! over¬ 
ruling his objections to the filing of the award. 
An appeal lies against such a decision, under 
S. 39 (l) (vi), Arbitration Act. It is not disputed 
on behalf of the petitioner that ordinarily such 
an appeal was competent. What is contended 
for is that the appeal w-as not competent in this 
case because by tbe same order which overruled 
his objections to tbe filing of the award the 
learned Munsif! directed a decree to he passed 
in terms of the award. 

[2] In my opinion the fact that by the same 
order the Munsif! overruled the objections to 
tbe filing of the award and also directed a decree 
to be passed in terms of the award does not take 
away the right of tha aggrieved party to file an 
appeal in accordance with the provisions of 
S. 39. This view is supported Iy the decision in 
the case of Sheocharan Mahlon v. Sauichar 
Mahton, a. I. r. (35) 1948 pat. 207 :(2C Pat, 115). 
Before the enactment of the Indian Arbitration 
Act 1940, under the analogous provision of ihe 
Code of Civil Procedure where an appeal lay 
against an order filing or refusing to file an 
award under S. 104 (f), Civil P.C., in cases where 
the arbitration wus not through the intervention 
of the Court, the mere fact that the objections 
to the filing of such an award wore overruled by 
one and the same order by which a decree wus 
also passed in terms of the award did not pre¬ 
clude the party aggrieved by such an order from 
availing himself of the right of appeal which ho 
had under 8. 104 (l)(f), Civil P. C. (See the cases 
of Kshetra Nath v. (Jshabala Disi, 18 c.w.N. 
881 : (A. I. R. G) 1914 Cal. 899) and Troilokya 
Nath v. Sukumar Bose, 44 c. w. N. 1034 : 
(A. I.R. (28) 1941 cal. 202). ) 

[ 3 ] The petitioner’s remedy was therefore to 
prefer an appeal againat the order complained 
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of before the proper Court. This rule is accor. 
dicgly discharged with costs, hearing fee one 
gold mohur. 

[4] This order will not however stand in the 
way of the petitioner preferring any appeal which 
he may choose to file against the order of the 
proper Court. 

V.B.B. Rule discharged. 

A. I. R. (37) 1950 Calcutta 54 [C. N. 11.] 

G. N. Das J. 

Kunja Behari Barman and others — Judg¬ 
ment-debtors—Petitioners v. Mritunjoy Pro- 
sad Roy Choudhury and others — Opposite 
Party. 

Civil Rales Nos. 345 and 346 of 1949, Decided on 1st 
September 1949, against order of Addl. Dist. Judge, 
Alipur, D/- 10th January 1949. 

(a) Bengal Agricultural Debtors Act (VII [7J of 
1936), S. 37A(2)—Question of limitation depending 
on date when possession was delivered to certifi¬ 
cate holder—Question is one of fact and cannot be 
raised at late stage. 

Where the question of limitation depends on the date 
when possession was delivered to the certificate holder, 
it is essentially a question of fact and ought not to be 
allowed at a late stage, for example, before the District 
Judge after the case has gone back to him on remand 
by the High Court. [Para 11] 

(b) Bengal Agricultural Debtors Act (VII [7] of 
1936), S 37A (2) —Limitation applicable to parties 
added is governed by S. 22, Limitation Act—Appli¬ 
cation under S. 37A filed within timcagainst certi¬ 
ficate holders —Lessees of latter impleaded beyond 
period of limitation—As against lessees, proceed¬ 
ings held commenced on date on which they were 
impleaded—Limitation Act (1908), Ss. 22 and 29. 

Bengal Act II [2] of 1942 which inserted S. 37A in 
the Bengal Agricultural Debtors Act is a local and 
special Act and the period of limitation applicable 
would, under S. 29 (2) (a) of the Limitation Act, be gov¬ 
erned, as regards parties added, by S. 22, Limitation 
Act. [Para 11] 

Where, therefore, an application under S. 37A, to 
which all the certificate holders were made parties, 
was made within one year of the date on which S. 37A, 
came into force, but, on objection being raised by the 
certificate holders, their lessees were impleaded after 
more than a year when S. 37A came into force: 

Held that in so far as the lessees wero concerned the 
proceedings must be deemed to have commenced on the 
date on which they were impleaded. [Para 11] 

Annotation (’42-Com.) Lim.Act, S. 29, N. 3, Pt. 3a. 

(c) Bengal Agricultural Debtors Act (VII [7J of 
1936), S. 37A (2)— Application under S. 37A.— 
Names of present occupiers need not be stated 
therein —Addition of lessees beyond period of limi¬ 
tation does not attract bar of limitation—Limitation 
Act (1908), Ss. 22 and 29. 

In order that an application under S. 37A may be an 
effective application all that is necessary is to mention 
the names of the decree-holder and the landlord and the 
mortgagees -who may oomo within S. 37A (4) of the 
Act. It is uot necessary to state in the petition under 
S. 37A tho names of the alleged present occupiers or of 
the under raiyats. The addition of the lessees of the cer¬ 
tificate holders at a date beyond the period mentioned 


in S. 37A (2) of the Act does not therefore attract the 
bar of limitation. [Para 11] 

Annotation: (’42-Com.) Lim. Act, S. 22, N. 15, Pt. 5. 

S. K. Das and Binode Bihari Haidar 

— for Petitioners. 

Chandra Sekhar Sen and Jajneswar Mozumdar — 

for Opposite Party. 

Order. —These two Rules are at the instance 
of the applicants under S. 37 a, Bengal Agricul- 
tural Debtors Act. The facts are shortly these : 
The petitioners are agricultural tenants under 
the Bhowanipur Wards Estate the proprietors 
whereof are opposite parties N 03 . l to 8 repre¬ 
sented by the Manager, Court of Wards. The 
petitioners held two tenancies and rents having 
fallen into arrears at the instance of the Bhowa. 
nipur Wards Estate two certificates for rent 
were issued and in execution of these certificates 
the two tenancies were brought to sale on 24th 
January 1938. Possession through Court was 
taken on 17th June 1939. Section 37A, Bengal 
Agricultural Debtors Act was inserted by Bengal 
Act, II [2] of 1912, and came into force by a Noti¬ 
fication on 18th June 1942. On 4th June 1943 
two applications which have given rise to the 
present revision cases were filed by the debtors 
under 8. 37A of the Act. These two applications 
were registered as oases Nos. 625 (8) of 1943 and 
626 (s) of 1943 of the Special Debt Settlement 
Board of Diamond Harbour. The parties im¬ 
pleaded in these applications were the disquali¬ 
fied proprietors, namely opposite parties Nos. l 
to 8, represented by the Manager, Court of 
Wards. On an objection raised by the Manager, 
Court of Wards, opposite parties N03. 6 and 7 
who are two of the disqualified proprietors were 
added as parties to the application, on 7th Sep. 
tember 1945. These two opposite parties filed 
an objection on the ground that they were lessees 
under the Wards Estate, the leases having be. 
come operative on 16th August 1939, that is, 
before the relevant date mentioned in S. 37A of 
the Act. On 24th November 1945 the Special 
Debt Settlement Board dismissed the applica¬ 
tions solely on the grounci that the certificate- 
holder who was the auction.purchaser was not 
in possession on or after relevant date, that is, 
20 th December 1939. The other objections raised 
were overruled by the Debt Settlement Board. 
Against the order of the Debt Settlement Board 
the petitioners took two appeals to the Appel¬ 
late Officer. These were numbered as Debt 
Settlement Board Appeals Nos. 132 of 1945-1946 
and 134 of 1945-1946. On 27th June 1946 the Ap¬ 
pellate Officer allowed these appeals. Against 
the order of the Appellate Officer four petitions 
in revision were filed before the District Judge, 
two of these were filed by the Court of Wards 
being numbered as 150 of 1946 and 152 of 1946. 
Two other petitions whioh were filed by opposite 


1950 


Calcutta 55 


Kdnja Behari v. Mritonjoy Prosad (G. N. Das J.) 


parties nos. 6 and 7 were numbered as 151 of 
1946 and 163 of 1946. By an order dated 23rd 
September 1947, the Disfcriot Judge allowed all 
these petitions being of the opinion that the 
leases in favour of opposite parties nos. 6 and 
7 were completed on 16th August 1939 and as 
suoh the applications under S. 37A could not be 
maintained. Against the order of the District 
Judge the petitioners filed only two petitions in 
this Hon’ble Court. On these petitions two Rules 
were issued by Mukherji J., being numbered as 
Civil Revision Cases nos. 2Qft7 of 1947 and 2068 
of 1947. It appears that in the petitions which 
were filed in this Court the number of the corres- 
ponding revision petitions before the District 
Judge was given respectively as 150 of 1946 and 
151 of 1946. The corresponding numbers of the 
appeals before the Appellate Officer were given 
as 132 of 1945.46 and 134 of 1945.46. It would 
appear, therefore, that in the petitions filed there 
was a mistake in not putting down the numbers 
of all the revision cases which were filed before 
the District Judge but the number of the appeals 
whioh were filed before the Appellate Officer was 
oorreotly given in both the petitions. These revi¬ 
sion cases came on for hearing before Mukherji 
J. By his order dated 29th June 1948 the learn¬ 
ed Judge allowed these applications. In the 
oourse of his judgment it was observed that the 
real point for decision was not when sanction of 
the Board of Revenue was obtained to the grant 
of the two leases in favour of opposite parties 
Hoe. 6 and 7 but when there was a completed 
agreement for a lease. The Rules were accord¬ 
ingly made absolute and the cases were sent 
back to the learned District Judge for disposal 
aooording to law and in accordance with the 
direotions contained in the judgment. The learn¬ 
ed Assistant Government Pleader who appeared 
on behalf of the Court of Wards did not then 
raise any objection that there was an omission 
in the revision petitions to mention the correct 
numbers of the corresponding revision petitions 
before the District Judge. The whole case was 
heard on the merits and as I have already observ- 
ed an order in favour of the present petitioners 
was made by the learned Judge. 

[2l After the matter was received back on 
remand by an order dated 10th January 1949 
the learned Additional District Judge was of the 
opinion that the leases in favour of opposite 
parties N03. 6 and 7 were not completed before 
7th July 1940. that is, still after the relevant date. 
The learned Additional District Judge, however, 
went on to observe that the applications of the 
petitioners before the Debt Settlement Board 
were barred by limitation, opposite parties Nos. 6 
and 7 having been added as parties to the pro- 
oeellpgs after the lapse of the period of one year 


mentioned in 8. 37A ( 2 ) of the Act. Against the 
order of the learned Additional District Judge 
the debtors moved this Court and obtained two 
Rules which are numbered a3 345 and 346 of 
1949. 

[3] Mr. S. K. Das appearing on behalf of the 
petitioners has contended that the learned Addi¬ 
tional District Judge was not entitled to go 
beyond the order of remand made by this Court 
and his finding on the question of limitation was 
therefore uncalled for and the learned Additional 
District Judge should have dismissed the petitions 
which were filed before him by the Court of 
Wards and by opposite parties nos. 6 and 7. 

[4] Before I deal with this contention it is 
necessary to consider two preliminary objections 
raised on behalf of the Court of Wards by the 
learned senior Govt. Pleader appearing on behalf 
of the Court of Wards. 

[5] The two preliminary objections are : (l) 
that no order can be passed in these revision 
cases because the names of opposite parties N03. 6 
and 7 appear in the revision petitions as Wards of 
Court represented by the Manager, Court of 
Wards, and not in their personal capacities, 
notices of the Rule were however served on them. 
It would appear however that in the earlier 
revision cases, viz. 2067 and 2068 of 1947 opposite 
parties were described in the same way as they 
are in the present revision cases. No objection 
was raised at the time as regards the incorrect 
description of the opposite parties. When the 
matter went back baforo the District Judge no 
grievance was made that the opposite parties had 
no opportunity of placing their cases before 
the Court. The whole case including the defence 
of the opposite parties Nos. 6, 7 has been heard at 
all stages of this litigation. 

[6] In these circumstances I am not inclined 
to accede to a technical objection like this whioh 
would not advance the course of justice. 

[ 7 ] (2) The second objection is that in mention¬ 
ing the numbers of the revision cases before the 
District Judge the petitioners have omitted to 
mention revision cases Nos. 152 and 163. This 
mistake also appears in the earlier revision oases 
but the correct numbers of the appeals before 
the Appellate Officer have been given in the 
present petitions and they were also given 
correctly in the earlier revision cases. If the 
correot numbers of the Debt Settlement Board 
oases and the correot numbers of the appeals 
before the Appellate Officer are mentioned, in my 
opinion, this Court is entitled to consider all the 
oases whioh were filed at the instance of the 
present petitioners and the Court of Wards Rules 
of procedure are meant not for the purpose of 
hindering justice. The records were and are now 
before the Court and I do not feel pressed te 
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deny the petitioners the appropriate relief simply 
on the ground that somebody entrusted to draft 
the petitions made mistake in putting down two 
numbers on the revision petitions. If necessary, I 
would have allowed the petitioners to amend the 
present petitions but in my opinion this is not 
necessary as the correct numbers of the proceed¬ 
ings before the Debt Settlement Board and 
before the Appellate Officer have been correctly 
given. 

[8] The two preliminary objections raised on 
behalf of the Court of Wards must therefore be 
overruled. 

[0] A3 regards the merits the learned Addi¬ 
tional District Judge has found that the leases in 
favour of opposite parties Nos. G and 7 were 
completed on 7th July 1940. This finding is based 
on two important pieces of evidence, viz., the 
memorandum of the Manager, Court of Wards, 
dated 15tb April 1940 which clearly shows that 
the leases were not completed on that date and 
a challan dated 7th July 1940 depositing the re¬ 
quisite amount. The finding of the Additional 
District Judge is therefore correct on the materials 
before him. 

[lOj Hie learned Senior Government Pleader, 
however, contends that this is not the relevant 
question for enquiry under s. 37 a of the Act. 
The relevant enquiry is whether th9 certificate 
holder was in possession on the relevant date 
that is on 20 th December 1939 This point again 
was not raised by Assistant Government Pleader 
before Mr. Justice Mukherjee when the learned 
Judge heard civil Revision cases Nos. 2067 and 
2068 of 1947. But quite apart from this, it would 
appear from the record that it was assumed 
before Mukherji J. that possession followed the 
conclusion of the agreement. As the agreement 
was not completed till 7th July 1940, the posses¬ 
sion of the lessees, opposite parties Nos. 6 and 7 
did not begin till after that date. This conten. 
tion on behalf of the opposite parties must there- 
fore be overruled. 

[ill The only other question which remains 
for discussion is the question of limitation. As I 
have already indicated the question of limitation 
was not raised at any previous stages. It was, 
however, after the case had gone back on re- 
mand that the learned Additional District Judge 
thought that the application under s. 37-A was 
barred by the special limitation contained in 
8. 37-A (2). Before I deal with this point, I may 
point out that the learned Additional District 
Judge was clearly wrong in thinking that the 
question of limitation in the present case is a 
pure question of law. Under 8. 37 A (2) an ap¬ 
plication is to be filed within one year of the 
date when the relevant Act being Act II [ 2 ] of 
1942 came into force or when possession was 


delivered to the certificate holder. The learned 
Additional District Judge seemed to think that 
the latter date synchronised w-ith the former, an 
assumption for which there was no foundation 
in the records. The question of limitation may 
depend on the date when possession was deli¬ 
vered to the certificate holder. This is essentially 
a question of fact and in my opinion Mr. Das 
was right in contending that the question of 
limitation ought not to have been allowed to 
be raised at that late stage. But apart from this 
ground let us see the validity or otherwise of the 
objection raised by*the Court of Wards I have 
already said that S. 37-A came into force on 18th 
June 1942. The application under S. 37-A was 
filed within time on 4th June 1943. To this ap¬ 
plication the certificate holders were all made 
parties. On objection being raised by the certi¬ 
ficate holders that they have granted leases to 
opposite parties Nos. 6 and 7 the latter were im¬ 
pleaded on 7th September 1945 which is more 
than a year from the date when s. 37-A came 
into force. It is contended that a§ opposite par- 
ties N 03 . G and 7 were added as parties on 7th 
September 1945 the proceedings as against them 
must be deemed to have commenced on that 
date. This contention is correct. Act II [ 2 ] of 
1942 is a locaT and special Act and the period of 
limitation applicable would, under S. 29 (2) (a), 
Limitation Act, be governed, as regards parties 
added, by S. 22 , Limitation Act. In so far as 
opposite parties Nos. 6 andj7 are concerned, the 
proceedings must be deemed to have commenced 
on that date. The question, however, remains 
whether the application under S. 37-A was a com¬ 
petent application in fbe absence of the alleged 
lessees. Rule 77 (a) of the Rules framed by the 
Local Government under the Agricultural Deb¬ 
tors Act prescribes a form for filing an application 
under s. 37-A. This is Form 19A. Appendix A 
of the revised form states that the names of 
certain persons have to be mentioned in dif¬ 
ferent columns. Column 3 requires the applicant 
to state the names and addresses of the decree- 
holder or the certificate holder. Column 9 requires 
the applicant to state the names and addresses of 
the under-raiyate in occupation of the land at the 
date of sale. Column 10 requires the applicant 
to mention the names of the present occupiers of 
land and the date from which and the title under 
which the occupants are in possession. Co¬ 
lumns II And 12 require the applicant to mention 
the names of the landlord and mortgagees who 
may come within S. 37-A (4) of the Act. Rule 77 
(bb) requires notice of the application to be served 
only on the decree-holders landlords and the 
mortgagees but not on the under-raiyats or the 
present occupires whose names and addresses are 
to be mentioned in columns 8 and 10. 
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[12] In the above circumstances it is obvious 
that in order that an application under s. 37 -a 
may be an effective application all that is neces¬ 
sary is to mention the names of thedecree.holder 
and the landlord and the mortgagees who may 
oome within S. 37 A (4) of the Act. It was not 
neoessary to state in the petition under s 37 a 
the names of the alleged present occupiers or of 
the under-raiyats. The addition of the alleged 
lessees, opposite parties Nos. 6 and 7 at a date 
beyond the period mentioned in 8. 37-A (2) of the 
Act does not attract the bar of limitation. Tbe 
reasons given by the learned Additional District 
Judge, for allowing the petitions before him can¬ 
not, therefore, be sustained. 

[13] The result, therefore, is that these rules 
must be made absolute, the order of the Addi¬ 
tional District Judge set aside and the applica¬ 
tions under 8. 37-A, Bengal Agricultural Debtors 
Act are allowed. 

[14] The petitioners are entitled to their costs 
in these rules the hearing-fee being assessed at 
two gold mohurs in each case. 

V.R.B. Rules made absolute. 

A. I. R. (37) 1950 Calcutta 57 [C. N. 12.) 

Sen J. 

Gopesh Chandra Pal and another — Accused 

— Petitioners v. Nirmal Kumar Das Gupta — 

Complainant—Opposite Party. 

Criminal Revo. No. 504 of 1949, Derided on 12th 
August 1949, 

(a) Penal Code (1860), S. 409 —Banker— Persons 
working in bank are not bankers. 

Persons working in a bank are not bankers. There¬ 
fore S. 409 haB no application in respect of an 
alleged criminal breach of trust by such persons. 

(Para 3] 

Annotation : (46-Man.) Penal Code, S. 409, N. 3. 

(b) Criminal P. C. (1898), Ss. 253 (2) and 403- 
Rule obtained for quashing proceedings discharged 
as not pressed — Subsequent application under 
8.253 (2) is not barred—S. 403 has no applica¬ 
tion. 

~tybero the rules obtained for quashing certain cri¬ 
minal proceedings are not pressed and, therefore, dis¬ 
charged, there is no decision given on the merits and 
there is nothing in the Criminal P. C. which would 
provent tbe petitioners from applying thereafter for a 
discharge under 8. 253 (2), before the trial Magistrate. 
There is no suoh thing as res judicata in criminal 
trials. The only section whioh lays down a principle 
whioh resembles the principle underlying the doctrine 
of res judtcata is B. 403, but that section has no appli¬ 
cation wbateoever to the oase in question. [Para 4] 
Annotation : (’46 Man.) Criminal P.C., 8. 253, N. 4; 
8. 403, N. 8 and 18. 

(c) Penal Code (1860), Ss. 409 and 405— Entrust- 
ment — Deposit in bank — There is no entrustment 
— Relationship between bank and customer is that 
of creditor and debtor. 

Section 409 presupposes entrustment. When a pereon 
opens a current account in a bank, there is no question 
of entrustment. The relationship between the bank and 


the customer is one of creditor and debtor. Hence there 
can bo no case against a bank or its officers for commit¬ 
ting an offence under S. 409 in ro'-pect ol the money 
deposited by a customer: A. I. R. (2b) 1941 Cal. 713 
and A. 1. R. (34) 1947 P. C. 44, ltd. on. [Para 5] 

Annotation : (’46-Man ) Penal Code, S. 40">, N. 3> 
S. 409, N 3. 

(d) Penal Code (I860), S. 403 — Cheque wrongly 
dishonoured—No misappropriation — Remedy lies 
in civil and not criminal Court. 

If a cheque is dishonoured, that dees not connote 
misappropriation. The remedy for a cheque being 
wrongfully dishonoured lies in the civil Court, i'hia is 
not a matter which is to be tried by a criminal Court. 

[Para 6] 

Annotaton : ('46-Man ) Penal Code, S 403, N. 3; 
S. 405, N. 5. 

(e) Criminal P. C. (1898), S. 253 (2) - Bank 
officers sought to be prosecuted ior wrongfully 
dishonouring cheque — Case held fit for discharge 
of accused under S. 253 (2). 

Where the officers of a bank were sought to be pro¬ 
secuted in a criminal Court under S. 409, l’enal Cede, 
for wrongfully dishonouring a cheque : 

Held, that no case of criminal nature cmld be made 
out against them and it was a Gt case for acting under 
S. 253 (2) and discharging the aecu-fd before evidence 
was takeD. [Para 5] 

Annotation : ('46-Com ) Criminal P. C, S. 253, 

N. 6. 

O. Oupta Bhr.ya and Chintaharan Roy 

for Petitioners. 

Pritibhusan Barman and Nalin Chandra Banci jet 

— foe Oppo-ite Party. 

Order. — This is a rule obtained against an 
order passed by Sri K. C Banerje?, Police 
Magistrate, Aliporo, rejecting the application by 
one Gopesh Chandra Pal for being discharged in 
certain proceedings under S. 409 read with S 120b, 
Penal Code. 

[ 2 ] The facts briefly arc as follows: 'the 
complainant Nirmal Kumar Das Gupta opened 
a current account with the Mahaluxmi Bank. 
Ho issued a cheque in favour of Messrs. Duuiup 
Rubber Company on tbe Bank for tbe sum ot 
Rs. 2000 odd on 6th September 1946. Un 9th 
September 1948, the complainant Nirmal Kumar 
Das Gupta received a telephone message from 
Messrs. Dunlop Rubber Company that tbe 
cheque had been returned by tbe Bank on the 
ground that the signature differed. Upon this 
the complainant went and saw tbe accountant 
of the Bank whose name is Lai it Sen and it is 
alleged that Dalit Sen told him that he should 
sign the cheque again and that there would be 
no trouble The complainaut signed tho cheque 
again and it was presented on lltb September 
1948 but payment was again refused, this time 
on the ground that the Bank was not function- 
ing owing to a strike by the empiojees. The 
statement of tbe complainant is that these 
excuses for not meeting this cheque were false 
and frivolous and the Bank was trying to gain 
timo for an application to the High Court under 
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the Companies Act and he alleged that on 
11 th September 19-18 Gopesh Chandra Pal the 
Managing Director, Rajani Dutt, the Chief Ac- 
countant and Dalit Sen, the Accountant, misap- 
propriated his money dishonestly. This is stated 
;n Para. S of the petition of complaint. In para. 11 
of the petition of complaint, it is stated that the 
Managing Director and the Accountant abetted 
Rajani Dutt in the commission of the offence of 
misappropriation punishable under s. 403 , Penal 
Code and also of the offence of misappropriation 
punishable under S. lOO, Penal Code. The com¬ 
plainant was examined by the learned Magistrate 
and in the last f6w lines of the examination his 
statement is recorded thus : 'The said Bank as 
represented by the accused cheated me and also 
committed criminal breach of trust.” 

[3] I have been at pains to mention these 
matters in detail in order to show that the com- 
plainant had a very hazy notion of who had 
cheated him or who had misappropriated his 
money. In one paragraph he says that all the 
accused persons misappropriated his money and 
in another paragraph he says that of the accused 
■ two of them abetted the other and finally in hi 3 
initial statement he says that the Bank cheated 
him and committed criminal breach of trust. 
Upon this complaint being made, summonses were 
issued against Gopesh Chandra Pal, the Manag¬ 
ing Director, and Lalit Sen, the Accountant, 
under S. 409 read with s. 120 B, Penal Code. 
Here, again, I would point out that the learned 
Magistrate had a very vague idea of the mean- 
ing of s. 409, Penal Code. Section 409, Penal 
Code deals with criminal breach of trust by a 
public servant or by a banker, merchant, factor, 
broker, attorney or agent. Now, neither of these 
persons against whom summonses were issued 
were publio servants, nor were they bankers. 
They were persons working in a bank and 
persons working in a bank are not bankers. 
Therefore s. 409, Penal Code has absolutely no 
japplication to this case. After the accused ap. 
,peftred a Rule was obtained from this Court for 
quashing the proceedings against them. On the 
date of hearing of the Rule learned advocate 
appearing for the two petitioners stated that he 
was instructed not to proceed with the Rules. 
Itfpon that statement being made my Jearned 
brother Blank J. passed an order “The Rules 
are accordingly discharged.” Thereafter the 
petitioners • 'oved the trial Magistrate praying 
that they may be discharged under s. 253 ( 2 ), 
Criminal P. 0., on the ground that no offence 
had been disolosed against them in the petition 
of complaint or the initial statement. The 
learned Magistrate refused the prayer and the 

present Rule has been obtained against that 
order. 


f4] On behalf of the complainant learned 
advocate contends that the previous Rules 
having been discharged it was not competent for 
the petitioners to move the trial Court, nor was 
it competent for them to obtain a Rule from 
this Court. He contends that the grounds upon 
which a discharge has been claimed before the 
learned Magistrate are almost identical with the 
grounds given for the issue of the present Rule. 
In my opinion this preliminary objection should 
fail. The Rules which were obtained were not 
pressed and no decision of the Court was given 
on the merits. There is nothing in the Code of 
Criminal Procedure which would prevent the 
petitioners from applying for a discharge under 
S. 253 ( 2 ), Criminal P. C., before the learned 
Magistrate. There is no such thing a 3 res judi¬ 
cata in criminal trials. The only section whioh 
lays down a principle which resembles the 
principle underlying the doctrine of res judicata 
is S. 403, Criminal P. C., but that section haB 
no application whatsoever to the present case. 
There may have been many grounds for learned 
Advocate appearing before Blank J., for not 
pressing the applications. I do not propose to go 
into the question why learned Advocate was 
instructed not to proceed with the Rules. The 
fact that he did not proceed with the Rules does 
not in my opinion debar the petitioners from 
moving the Magistrate for an order of discharge 
if such an order were permissible in the cir- 
cumstances of this case. 

[5] I shall now consider whether the learned 
Magistrate was right in refusing to discharge the 
petitioner. The learned Magistrate says that the 
statements in paras. 8 and 9 in the petition of 
complaint are almost conclusive for the purpose 
of making out a case prima facie under S. 409 
read with s. 120 B, Penal Code. I have dealt 
with this matter in the earlier part of my judg¬ 
ment and I have held that 8. 409, Penal Code, 
has no manner of application to the facts of this 
case. The learned Magistrate goes on to say 
further that it is premature to order a discharge 
without hearing the evidence in the oase. In my 
opinion the learned Magistrate is wrong in this 
view. If ever there was a case for aoting under 
S. 253 (2), Criminal P. C., and for discharging 
the acoused at the earliest stage of the procee¬ 
dings before evidence is taken this case is one of 
them. It should be remembered that when a 
person opens a current account in a bank, there 
is no question of entrustment. The relationship 
between the bank and the customer is one of 
oreditor and debtor. The bank is free to use the 
money deposited by the customer or constituent 
in any way it likes and is not bound to keep the 
money apart. No bank can ever function if it 
was obligatory on it not to touch the money of 
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a person who makes a deposit in its current 
aooount. The bank is liable to pay the money 
to the customer when called upon but until cal¬ 
led upon to pay it the bank is entitled to utilise 
the money in investment and in other ways for 
earning profit therefrom. On this ground also it 
is quite clear that there can be no case against 
the Bank or any of its officers for committing 
an offence under S. 409, Penal Code. Section 409, 
Penal Code, presupposes an entrustment and in 
the present oase there was no entrustment. For 
this view I would refer to the case of S. Pak- 
rashi v. Emperor , 45 c. w. N. 1071 : (a. I. R. 
(28) 1941 oal. 713) and also to the case of 
Attorney General of Canada v. Attorney-Gene¬ 
ral to the Province of Quebec , 51 0 . w. N. 427: 
(A. I. R. (34) 1947 P. C. 44). 

[6l The main point for consideration is whether 
,any money was entrusted to the persona who have 
!been brought up for trial before the Magistrate. 
Obviously there was no such entrustment and 
there could not be any such entrustment. The 
money was paid into the Bank and not to these 
persons. It was not suggested that the money 
was handed over to either of these persons and 
that they put the money into their pockets. 
Learned Advocate for the complainant conten- 
ded that the ingredients of an offence punishable 
under 8 . 403 read with 8.120B, Penal Code, have 
been disclosed in the petition of complaint and 
in the initial statement of the complainant. 
Here, again, I must differ from this view. There 
is nothing in the petition of complaint or in the 
initial statement to show that there has been any 
misappropriation by the accused persons. If a 
oheque is dishonoured, that does not connote 
misappropriation. The remedy for a cheque be. 
ing wrongfully dishonoured lies in the civil 
Court. This is not a matter which is to be tried 
by a criminal Court. It is curious that the lear¬ 
ned Magistrate has issued summons against 
Gopesh Chandra Pal and Lalit Sen. If there is 
any allegation which, if true, would establish 
their guilt, then Rajani Dutt would, it seems to 
me, be the chief villain of the piece because he 
is the person who made the endorsement on the 
intimation slip that the signature differed Why 
he was left out I find it difficult to appreciate. 
Be that as it may, I am of opinion that on the 
facts stated in the petition of complaint and in 
the statement made in the initial deposition of 
the complainant no case of a criminal nature 
has been made out against either of the accused 
persons Gopesh Chandra Pal and Lalit Sen. 
Lalit-Sen has not moved this Court against the 
order of the learned Magistrate. The present 
Buie has been obtained by Gopesh Chandra Pal 
only. This Court however has the power to act 
mol# under 8. 489, Criminal P. C., and in 


disposing of the case of Gopesh Chandra Pal I 
have also taken into consideration the case of 
Lalit Sen. They both stand on the same footiug 
so far as the question whether a criminal oase 
has been made out by the complainant is con¬ 
cerned. 

[7] In these circumstances I discharge both 
the accused Gopesh Chandra Pal and Lalit Sen 
and make this Rule absolute. 

v.B.B. Accused discharged. 


A. I. R. (37) 1950 Caloutta 59 [C. N. 13.] 
R. P. Mookerjee J. 

Mritunjoy Das — Defendant 2 — Appellant 
v. Sm. Sabitrimoni Dasi—Plaintiff — Des¬ 
pondent. 

A. F. A. D. No. 1918 of 1945, Decided on 11th 
August 1949, against decree of 1st. Addl. Di?t. Judge, 
Zillah Midnapore, D/• 29th Juno 1945. 

(a) Civil P. C. (1908), O. 41, R. 4 - Scope and 
applicability of — Rule 4 applies only where lower 
Court’s decree proceeds on common ground. 

Order 41, R. 4 applies only where the lower Court's 
decree proceeds on a common ground to all the defen¬ 
dants and not where the appellate Court wishes to pro¬ 
ceed on a common ground and reverse or modify the 
decree appealed from in favour of all the defendant?, 
even though some of the defendants may not be before 
the appellate Court : 14 W. R. 130, Foil.’, 20 All. 8 and 
22 All. 386, Ref. [Para 8] 

Annotation : (’41 Com.) Civil P. C., 0. 41 R. 4 N. 3 
Ft 2. 

(b) Civil P. C. (1908), O. 41, R. 4_Order of abate¬ 
ment recorded—Rule 4 does not apply —{Obiter). 

(Obiter )—Where there i? already an ordor of abate¬ 
ment recorded by the appellate Court. R. 4 i? not at¬ 
tracted. [Para 10] 

Panchanan Ghose and D. N. Dutt —toe Appellant. 

Bhola Nath Roy—tor Respondent. 

Judgment. — Defendant 2 is the appellant 
in this Court and this appeal arises out of a suit 
for specific performance of contract. The plain¬ 
tiff’s case was that Uttar Manikpur Hitakari 
Bank, which is represented in theso proceedings 
through its Secretary, bad agreed to sell certain 
lands to the plaintiff under certain conditions. 
That offer was accepted but the Bank did not 
accept the amount and the property was sold by 
the Bank to defendant l. Hence the suit for 
specific performance. 

[2] Defendant l, the subsequent transferee 
from the Bank, filed a written statement denying 
all allegations of collusion with the Bank or its 
officers and further pleaded that he was a bona 
fide purchaser for value without notice of the 
alleged previous contract with the plaintiff. De. 
fendant 2 filed a separate written statement 
alleging that the plaintiff did not fulfil her part 
of the contract, time was of the essence of the 
contract, and denying all the other allegations 
made about collusion and other statements. The 
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learned Munsif decreed the suit in part directing 
defendant 2 to execute and register a kobala in 
favour of the plaintiff in respect of the property 
in suit within a particular date and in default, 
the kobala was to be executed by the Court at 
the costs of defendant 2. An appeal was taken 
against this decision by defendants I and 2 
before the Court of the District Judge. A cross- 
objection was filed by the plaintiff with a prayer 
that defendant l should also be directed to exe¬ 
cute and register the kobala jointly with defen¬ 
dant 2 . 

[3 Two points were raised before the learned 
District Judge. The first with regard to the fact 
whether there was any contract of a sale as as- 
serted by the plaintiff and if so, whether the 
plaintiff had fulfilled her part of the contract 
entitling her to specific performance of the said 
contract. The second point taken up for consi¬ 
deration by the Court was whether the trial 
Court erred in not directing the execution of the 
kobala by defendant l jointly with defendant 2 . 
The first point was found agaiust the appellant 
and the appeal was dismissed. With regard to 
the second point, the Court allowed the cross¬ 
objection directing both defendants l and 2 to 
execute the kobala. 

[4] A second appeal has been Sled by defendant 
2 , the Secretary of the Uttp.r Munikpur Hitakari 
Bank making the plaintiff R3 also defendant 1 
respondents t > the appeal. During the pendency 
of this appeal in this Court, defendant 1 died 
and no steps were taken within 90 days by the 
appellant for bringing the heirs on the record. 
Subsequently, the appellant obtained a Rule from 
this Court (o. R. 1202 (s) of 19-17) to show cause 
why the abatement should not be set aside and the 
hoirs of defendant 1 brought on th9 record. This 
Rule came up for hearing on 19th February and 
was discharged. An application for setting aside 
the abatement and for substituting the heirs of 
the deceased respondent 2 , wa3 rejected. The 
further contention on behalf of the petitioner 
appellant that the heirs of the deceased respon¬ 
dent might be added as party respondents to the 
appeal was also disallowed. 

[5] On behalf of the respondents a prelimin- 
ary objection had been taken to the competency 
of the present appeal. It is contended that the 
appeal having abated, so far as defendant 1 is 
concerned, the present appeal is not properly 
constituted and ought to be dismissed. 

[G] On behalf of the appellant Mr. Ghose con¬ 
tends that under O: 41, R. 4, Civil P. C., it is 
competent for this Court at this stage to hear 
the appeal and to give relief even to the dead 
defendant against the heirs of respondent 2 , 
against whom the appeal ha9 already abated. 


Rule 4 will be attracted only if "the decree 
appealed from proceeds on any ground common 
to all the plaintiffs or to all the defendants". As 
indicated already, defences as put forward by 
the two defendants were not identical. Defen. 
dant l had rested his case particularly, if not 
wholly, on the plea that he was a bona fide 
purchaser for value without notice of the earlier 
transaction. Defendant 2 , on the other hand, 
contested the claim of the plaintiff to obtain 
specific performance, because the plaintiff has 
failed to do or perform her part of the contract. 

[7] Mr. Ghose argues that the common 
ground on which both the defendants could and 
did resist the claim of the plaintiff was that the 
suit as framed impleading the Uttar Manikpur 
Hitakari Bank as being represented by its Secre- 
tary, was bad in law. The suit is not maintain¬ 
able against the Secretary but'ought to have 
been brought against the Bank registered under 
the Co operative Societies Act. 

[S] Under rule 4, the decree appealed from 
must proceed on a ground common to the defen¬ 
dants, but in this particular case the ground 
which is proposed to be urged in this Court, as 
being the common ground to all the defendants, 
does not find any place in the judgment of the 
lower Court far less being a ground on which 
the judgment was based. The view has been! 
consistently held in this Court ever since the 
decision in the case of Protab Chunder Dutt v. 
Kurbantssa Bibee, reported in 14 W. R. 130, that 
the relevant provision of the Code of Civil Proce- 
dure does not empower an appellate Court to exer- 
cise the power with which it proposes to base its 
own decision is common to all the defendants 
but ouly when it also finds that the decision of 
the lower Court has proceeded on such common 
ground. It may be noted in passing that S. 337 
of the Cede then in force, was in terms similar 
to R. 4 of o. 41 of the present Code. At p. 131 
Dwarkanath Mitter J observed as follows : 

“Seotion 337 of the Code of Civil Procedure says, it 
true, that an Appellate Court may, on the appeal of one 
defendant only, reverse the entire decree of the lower 
Court in favour of all the defendants; but that very 
section says that this power can be exercised only 
‘when the decision of the lower Court bas proceeded 
upon a ground common to all the defendant-*.’ In the 
present case, the decision of the Munsif did not and 
could not proceed upon a ground common to all the 
defendant?. The defences set up by them were alto* 
gether different from one another and whilst the plain¬ 
tiff was bound to prove bis bill of sale as against the 
defendant, Abedoonissa, he was under no such obliga¬ 
tion so far as the other defendants were concerned. The 
issue 03 to whether that bill of sale is a genuine in¬ 
strument or not was laid down by the Munsif, it is 
true, but that issue bad been raised by the defendant 
Abtdunniesa alone, and she was the only patty inte¬ 
rested in its adjudication Defendant 2 had nothing 
whatever to do with it, for his defecce was that he was 
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-entitled to bold possession of the lands in question as a 
tenant ol the plaintiff.” 

The separate defences filed in the present suit 
also indicate the different nature of the defence 
as put forward by the two defendants. It is only 
when the decree appealed against has proceeded 
upon a common ground to all the defendants, 
that is, when the Court below has made a decree 
against several defendants upon a finding which 
applies equally to all of them, that under the 
relevant provisions any one of the defendants 
may appeal against the whole decree and the 
appellate Court may reverse or modify that 
decree in favour of all the defendants, even 
(though some of those defendants may not be 
before the Court (vide Puran Mai v. Krant 
Singh, 20 ALL. 8:(l897 A. \V. N. 154) and 
Chajju v. Umrao Singli, 22 ALL. 386: (1900 
A. W. N. 120). 

[9] On the facts^of the present case, there is 
no escape from the conclusion that the ground 
which the appellant wants io urge in this Court 
as being a common ground for defendants l and 
2 was not urged or made the basis of the deci¬ 
sion of the Court below. Rule 4 cannot, there¬ 
fore, be attracted. 

[ 10 ] It is not necessary in view of this deci¬ 
sion to go into the other points affecting the 
applicability of R. 4 of O. 41, Civil P. C When 
there is already an order of abatement recorded 
by the Court, it has been decided in some earlier 
decisions that R. 4 cannot be attracted (vide 
Protap Chandra v. Durga Charan, reported in 
9 0. w. N. 1061 and Naimuddin Biswas v. 
Maniraddin, reported in 32 0. W. N. 299 : 
(A. I. R. (16) 1928 Cal 184).) 

[ 11 ] I must, therefore, hold that the appeal 
having abated against the heirs of the deceasad 
defendant 1 , defendant 2 is not competent to 
maintain this appeal. The appeal is accordingly 
dismissed with costs. Leave to appeal under 
cl. 16, Letters Patent was asked for and refused. 

V.8.B. Appeal dismissed. 
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Sen J. 

Express Dairy Ltd. — Appellant v. Corpo. 
ration of Caloutta — Despondent. 

Criminal Appeal No. 104 of 1949, Decided on 10th 
August 1949. 

(a) Criminal P. C. (1898), Ss. 242 and 342 — 
Accused being company—Court not absolved from 
following provisions of Ss. 242 and 342 — If com¬ 
pany is represented by agent such agent to be 
taken as accused. 

As a Company is merely a juridical person, the 
oharge cannot be explained to the Company itself nor 
oan the company personally make a plea. The Company 
oKnnot be personally examined in accordance with the 
proviBienB of S. 842, By reason of these ciroumstanceB 


however the Court is not absolved from following the 
provisions of Ss. 242 and 342. If the Company is re¬ 
presented by agent, then it is the duty of the Court to 
follow the provisions of Ss. 242 and 342 as if such 
agent were the accused. [Para 3] 

Annotation: (’46-Com.) Criminal P. C., S. 242, 

N. 1, 2; S. 342 N. 2, 17. 

(b) Criminal P. C. .(1898) : Ss. 242 and 342 — 
Failure to observe —Entire trial vitiated —Defect 
not curable under S. 537 — Criminal P. C. (1898), 
S. 537. 

Failure to observe the provisions of Si. 242 and 342 
would vitiate the entire trial, and the errors are not 
curable with the help of the provisions of S. 537: 
A. I. R. (14) 1927 Cal. 196, liel. on; A. I. R. (34) 1947 
P. C. 67, Disttng. [Paras 5 & 6] 

Annotation: (’46-Com.) Criminal P. C , S. 242 N. 8, 

Pt. 1; S. 342, N. 35 Pt. 1. 

B. Das and Surat hi Mohan Sanyal— for Appellant. 
Prafulla Coomar Banerjee — for the Crown. 
Dcbabrata'Mulcherjee and Sunil Kumar Basu 

—for Respondent. 

Judgment.— This is au appeal by the Ex¬ 
press Dairy Limited against an order of convic¬ 
tion passed by Sri N. K. Chose, Municipal 
Magistrate, Calcutta, convicting the Company of 
having committed an offence punishable under 
S. 407 read with S. 488, Calcutta Municipal Act. 
In short, the company was charged with storing 
for sale adulterated milk. The company has 
been sentenced to pay a fine of Its. 500, Various 
defences wore taken in the Court below. On the 
merits the defence was that the milk was not 
adulterated and in support of that various points 
- were raised regarding the method of the exami¬ 
nation of the milk. 

[2] Having regard to the decision at which I 
have arrived, it would not be proper for me to 
consider the merits of tho case. Mr. Das appear¬ 
ing on behalf of the company points out to me 
that there was no examination of the company 
in accordance with the provisions of S. 342, 
Criminal P. C. He further points out that the 
provisions of s. 242, Criminal P. C., were not 
also observed. On these grounds he suys that the 
whole trial has been vitiated. His argument is 
that by virtue of the provisions of 8. 5, Criminal 
P. C., the offence with which the Company has 
been charged should have been tried in accor¬ 
dance with the provisions of the Code of Crimi¬ 
nal Procedure. On behalf of the Corporation 
Mr. Mukherjes contends that there has been 
substantial compliance with the provisions of the 
Code of Criminal Procedure and that the accused 
has not been prejudiced by anything done by 
the learned Magistrate. On behalf of tho Crown 
Mr. Banerjee adopts the contentions raised by 
Mr. Mukherjee. A further argument placed by 
them is that it is not possible to follow the pro- 
visions of Ss. 242 and 342, Criminal P. C. inas¬ 
much as the accused was merely a juridical 
person and not an actual person. That being so, 
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they contended that there could be no personal 
examination of the Company under S. 342, Cri. 
minal P. C., nor could there be any explanation 
given regarding the offence charged to the com- 
pany personally in accordance with the provi¬ 
sions of s. 242, Criminal P. C. 

[3] There can be no doubt that a3 the Com¬ 
pany is merely a juridical person, the charge 
could not be explained to the Company itself nor 
could the Company personally make a plea. It 
is also obvious for the reasons stated above that 
the Company could not be personally examined 
in accordance with the provisions of S. 342, 
Criminal P. C. The question which arises is 
whether by reason of these circumstances the 
Court was absolved from following the provi. 
sion3 of Ss. 242 and 342, Criminal P. C. In my 
opinion the Court was not so absolved. The Code 
provides in a. 205 for the appearance of an 
accused by his pleader. The word ' pleader ’ does 
not necessarily mean a lawyer engaged to 
argue the case but it includes an agent duly em¬ 
powered to answer all questions on behalf of the 
accused. Now, in this case it was possible for 
the Company to be represented by somebody 
and indeed no other means of appearance were 
possible. If the Company was represented by 
what I may term its agent, then it was the duty 
of the Court to follow the provisions of Ss. 242 
and 342, Criminal P. C., as if such agent were 
the accused. In the present caso tho Company 
'authorised a lawyer to defend the case, but it is 
not at all clear that the lawyer was an agent 
of the Company for all purposes; that is to say, 
it is not quite clear that the lawyer was given 
tho right to do all such things as tho Company 
could have done if it were a physical being. 
Prom the record it appears that one Mr. Callo- 
dtn, the Manager of the Shop in Lindsay Street 
where tho milk was seized, appeard on the date 
fixed for the trial. To neither of them was the 
charge explained in accordance with the provi- 
sions of S. 242, Criminal P. C. I shall assume 
for the moment that Mr. Calloden was em¬ 
powered to do all things which the Company 
could have done and that he was a physical 
embodiment of the juridical person which wa3 
the Company. If that be so, it was the duty of 
the Court to state to Mr. Calloden the parti¬ 
culars of the offence of which he was accused 
and to ask him if he had any cause to show why 
the Company represented by him should not be 
convicted. This is clearly laid down in S. 242, 
Criminal P. C., which is in the following terms: 

“ When the accused appears or is brought before the 
Magistrate, the particulars of the offence of which 
he is accused shall be stated to him, and he shall be 
asked if he has any cause to show why he should not 
be convicted ; but it shall not be necessary to frame a 
formal oharge.” 


A. 1. B. 

Nothing of the kind was done by the learned 
Magistrate. What he has stated is as follows: 

“ Mr. N. B. Guha appears with Mr. Calloden, 8aleB 
Manager of Express Dairy Co., Ltd., and denies the 
charge and says R. N. Sharma does morning duty and 
looks after sales at the time, etc.” 

It is very difficult to understand what the learn- 
ed Magistrate means. Was he reproducing the 
statement of Mr. Guha or of Mr. Calloden? I 
am unable to decide this question. I find that 
the learned Magistrate has made no attempt to 
follow the Code of Criminal Procedure. He 
seem3 to be oblivious of the provisions of s. 5, 
Criminal P. C. There is nothing in the record 
to show that the offence was ever explained 
either to Mr. N. B. Guha or to Mr. Calloden, 
nor is it possible to find out who denied the 
charge. It is clear, therefore, that the provisione 
of s. 242, Criminal P. C., have not been followed. 

[4] I now turn to the consideration of the 
question whether the provisions of s. 342, Cri¬ 
minal P. 0., have been followed. It is admitted 
on behalf of tho respondent and the Crown that 
there has been no examination of anybody in 
accordance with the provisions S. 342, Criminal 
P. C. 

[5l The next question for decision is whether 
the failure to observe these provisions of the 
Code would vitiate the trial, or whether these 
errors were of such a nature that they are cur¬ 
able with the help of the provisions of S. 537, 
Criminal P. C., on the ground that the accused 
has not been prejudiced by these errors of pro¬ 
cedure. It has been held by this Court that the 
failure to observe the provisions of s. 242, Crimi¬ 
nal P. C., vitiates the entire trial; see the case 
of Gopal Krishna v. Matilal Singh, 54 cal. 

359: (A. I. R. (14) 1927 Cal. 196: 28 Cr. L. J. 155). It 
has also been held in a long series of decisions 
that failure to observe the provisions of S. 342, 
Criminal P. C., also vitiates a trial. It has been 
contended by learned Advocate appearing on 
behalf of the Corporation that the recent decision 
of the Judicial Committee in the case of Pulukuri 
Kottaya v. King.Emperor, 51C.W.N. 474: (A.I.R. 
(34) 1947 P. C. 67: 48 Cr. L. J. 533), has really done 
away with these decisions and he contends that 
having regard to this decision it should be held 
that these errors are curable'-by invoking the aid 
of s. 537, Criminal P. C. In my opinion the deci¬ 
sion of the Privy Council has not decided that 
these decisions of the Indian Courts are incorrect. 
In the case before the Judicial Committee the 
question involved was whether the denial of the 
right given to an accueed person by the proviso 
to s. 162 , Criminal P. C., amounted to an illega¬ 
lity which vitiated the entire trial. The Judicial 
Committee held that failure to give the accused 
the benefit of the proviso to s. 162 of the Code 
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was a serious matter, but that in the particular 
oiroumstanoes of that oase the error was curable 
by 8.587, Criminal P. C., inasmuch as the accused 
had not been prejudiced. It did not deal directly 
with the provisions of ss. 242 and 342, Crimi¬ 
nal P. C. In passing, however, their Lordships 
made certain observations which are to be found 
at p. 479 of the aforesaid report. I may mention 
in this oonneotion that Mr. Pritt appeared on 
behalf of the accused and contended that the 
error committed by the Crown was incurable. 
He argued that a breach of a direot and im¬ 
portant provision of the Code of Criminal Pro. 
oedure could not-be cured and that it must lead 
to the quashing of the conviction. Their Lord¬ 
ships remarked that this argument found some 
support in two cases namely in the case of 
Tirkha v. Nanak, 49 ALL. 475 : (A.I.R. (14) 1927 
ALL. 860 : 28 Or. L. J. 291) and In re Madura 
Muthu Vannian, 45 Mad. 820 : (A. I. R. (9) 1922 
Mad. 612 : 24 Cr. L. J. 124) in which the view 
was expressed that any failure to examine the 
accused under s. 342, Criminal P. C., was fatal 
to the validity of the trial and could not be cured 
under 8. 637 of the Code. Their Lordships then 
expressed the opinion that the argument of Mr. 
Pritt was based on too narrow a view of the 
operation of S. 637, Criminal P. C. They did not 
say that the failure to observe the provisions of 
B. 842, Criminal P. C. was curable under S. 537 
of the Code if it could be shown that it did not 
prejudice the accused; nor did they anywhere 
say that failure to observe the provisions of 8. 242, 
Criminal P. C. was curable tinder 8. 637 of the 
Code if the error did not cause prejudice to the 
accused. I do not think therefore that this case 
is of much help to the respondent. The decisions 
regarding the effect of the non-observance of the 
provisions of ss. 242 and 342, Criminal P. C. 
therefore remain unshaken. 

[6] I would further add that I am quite 
unable to appreciate how, 8. 537, Criminal P. C., 
can ever apply to a case where the provisions 
of 8. 842 of the Code have not been observed. If 
an accused person is convicted without the 
observance of the provisions of 8. 342 of the Code 
it would amount to a conviction of a person 
without properly hearing his defence. In India 
the aocueed is not permitted to give evidence and 
the provisions of 8. 342 of the Code which give 
an opportunity to the acoused to place before 
the Court in his own words his explanation regard- 
ing the facts appearing against him and to place 
before the Court in bis own words what his defence 
is. This is a very important and fundamental right. 
Before a Court can find a person guilty it should 

E ar what that person has to say. The failure to 
amine the acoused under s. 342, Criminal P. C., 
prives the aroused ef the right to plme his 


entire defence before the Court and it amounts, 
to a fundamental error in a criminal trial, an' 
error which cannot in my opinion be cured by| 
the provisions of s. 537, Criminal P. C. on the' 
ground that there was no prejudice to the 
accused. 

[7] As regards the failure to observe the pro¬ 
visions of s. 242, Criminal P C. I have already 
said that this Court has decided that the failure 
vitiates the entire trial and nothing has beer, 
said against this decision by the Judicial Com¬ 
mittee. As it is a decision of a Division Bench 
of this Court I am bound to follow it and nc 
other reason is necessary to be given for holding 
that the trial is vitiated by reason of the non- 
observance of the provisions of s. 242, Criminal 

P. C. 

[8] Having regard to what has been said 
above I hold that the entire trial has been 
vitiated. The order of conviction and sentence 
are set aside and the case is sent back for retrial 
de novo by Sri S. P. Chatterjc-e, Municipal Magis¬ 
trate, in the light of the observations made 
above. 

[9l Mr. Das on behalf of the company under¬ 
takes that the company shall appoint a person 
to represent it at the trial for all purposes as if 
he were the company itself. 

D.n. Conviction set aside] retrial ordered. 


* A. I. R. (37) 1990 Caloutta 63 (C . N. 15.] 
G. N. Das and Guha JJ. 

Jamuna Prosad—Defendant 2 — Appellant 
v. Motilal Santhaha, Plaintiff and others — 
Respondents. 

A. F. A. D. No. 142G at 1945, Decided on 9th August 
1949, against decreo of Diet. Judge, Maldn, D/- 29th 
March 1945. 

(a) Interpretation oi Statutes—History of enact¬ 
ment can be gone into, if there is doubt in wording 
of particular section. 

In construing any Act of the Legislature, the verbal 
construction of the particular section in quetlion, if it 
be plain and pimple, must govern the Court in arriving 
at its conclusion. If there be any doubt or difficulty 
in the wording of the particular section in question an 
enquiry is permissible into the history of the enact¬ 
ment and aoy supposed defect in the former legislation 
on the subject which it wanted to cure: (1889) 24 
Q. B. D. 213, Ref. [Para 14] 

* (b) Civil P. C. (1908), O. 21, R. 73 — Purchase 
by pleader of decree-holder is hit—Purchase is not 
nullity but only voidable. 

A purchase at auction sale in execution of a decree; 
by a pleader of the deoree-bolder is hit by O. 21, K. 73: 
Gate lav: considered. [Paras 21 and 26) 

But the purchase is not a nullity but only voidable. 
The rule is intended for the benefit of the decree- 
holder and the judgment-debtor and may be waived 
by them without any infringement of public right or 
policy. [ p a rnB 29 - 3 °) 

Annotation : (’44-Com.) Civil P. 6., 21, R. 73, 

N. 2. 
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fc) Interpretation of Statutes— Non-compliance 
with statute, when amounts to illegality and irre¬ 
gularity. stated—Tests to distinguish illegality from 

irregularity, stated. 

It cannot i>a affirmed as a proposition of universal 
application Lh.it non-compliance with every imperative 
provision of 1 nv renders the proceedings a nullity. The 
question dc-pends on the nature, scope and object'of the 
particular provision which has been violated. It is 
difficult sometimes to distinguish between an irregu¬ 
lar ty and a nullity, but the safest rule to determine 
'voat is an irregularity and what 13 a nullity is to see 
whether the party can waive the objection; if he can 
waive it, it amounts to an irregularity; if he cannot, it 
is 11 nullity : 35 Cal. 61 il-'.B ), Itel. on. [Para 23J 

Bajendra Bhutan Bahshi. Oopal Chandra Chose 
and Stbakali Baychi—lov Appellant. 

Chandra Sekhar Sen and R hit indr a Kumar Mi tier 

—fur Respondents. 

Das J.—This appeal is at the instance of the 
defendant and is directed against the judgment 
and decree dated 29th March 1945 passed by 
Mr. P. P. I. Vaidyanathan, learned District 
Judge, Malda, affirming on appeal the judgment 
and decree dated I7th Novemher 1944 passed by 
Mr. S. C. Chakravarty, learned Subordinate 
Judge, Malda decreeing the plaintiff’s suit. 

[2] The plaintiff’s case was that the disputed 
property appertained to 2 jamas held by the 
defendants under Sadek Reja, The latter insti¬ 
tuted a suit for rent and recovered a decree. 
In execution of the decree, the property was put 
up to sale and was purchased by Charu Chandra 
Sarkar, pleader of the decroe-holder on 26 th 
March 1910. The judgment-debtor’s application 
tor setting aside the sale failed. The auction 
purchaser Charu Chandra Sarkar took posses- 
sion through Court on 3lth December 1940 and 
later sold the property to the plaintiff on 16 th 
December 1942. The plaintiff having failed to 
get possession, instituted the present suit for 
declaration of ttfle and for possession. 

[31 Defendant 2 who contested the suit, plead¬ 
ed that the plaintiff’s vendor did not acquire 
any title by his auction purchase in view of the 
provisions of o 21. R. 73, Civil P. C 

[ 4 ] Both the Courts below overruled the de¬ 
fence and decreed the plaintiff’s suit. Defen¬ 
dant 2 has preferred this appeal. 

[ 5 ] Mr. Bakshi appearing on his behalf, has 
reiterated the ground taken in the Courts below 
and has contended that the prohibition contained 
in o. 21, R. 73, Civil P. C hereinafter called the 
Code, applies to a pleader of the decree-holder 
and makes the sale a nullity. 

[6] I may point out at the outset that no case 
of fraud on the part of the decree-holder has 
been proved in this case. 

[7] Tbe validity of the contention depends 
on the interpretation of 0. 21, R. 73 of the Code, 
which runs as follows : 

“No officer or other person having any duty to 
perform in connection with any 6ale, shall, either 
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directly or indirectly, bid for, acquire, or attempt to 
acquire any interest in the property sold." 

[8] The corresponding s 292 of the Code of 
1882 did not contain the words “other person.” 

[9l The old s. 292 was construed in the case 
of Alagiri Sami v. Ramnathan, 10 Mad. in, to 
exclude a Vakil, on the ground that a Vakil 
cannot be regarded a3 an officer having any duty 
to perform in connection with the sale. 

[10] As a legal practitioner is an officer of the 
Court only in a limited sense, tbe view taken in 
the Madras case may he supported on that 
ground. 

[11] The further question viz., whether a 
pleader has any duty to perform in connection 
with the sale, has to be carefully considered 
hearing in mind the principle underlying the 
section and the intention of the legislation. 

[12] In the Transfer of Property Act which 
was also enacted in 1882, we find in 8 . 136, an 
express prohibition as regards legal practitioners 
buying or trafficking in actionable claims. 

[13] The principle underlying both the sections 
is that persons contemplated therein should not 
be even exposed to the suspicion that in the 
discharge of their duties, their conduct might be 
influenced by any personal consideration. 

[14] In construing any Act of the Legislature 
the verbal construction of the particular section 
in question, if it be plain and simple, must 
govern the Court in arriving at its conclusion. If 
there be any doubt or difficulty in the wording 
of the particular section in question an enquiry 
is permissible into the history of the enactment 
and any supposed defect in the former legislation 
on the subject which it wanted to cure : Queen 
v Bishop of London , (1889) 24 Q. B. D. 213 at 
pp. 224, 225. 

[15] I now proceed to construe the section 
hearing iu mind the principle underlying the 
section and the above rule of construction. 

[16] The main question is whether a pleader 

is a “person who has any duty to perform in 
connection with the 9ale”, These words were 
construed in Shiam Lai v. Girraj Kishore, 49 
ALL. 292 : (A. I. R. (14) 1927 ALL. 76), to be 
“intended to prohibit all those persons who have 
anything to do with the machinery of the sale 
or having any interest in the result of the sale." 
This view is consistent with the collocation of 
the rules preceding R. 73. ' 

[17] If this be the correct view of the relevant 
words in R. 73, it is difficult to say that the duty 
of the pleader of the decree-holder ends with the 
obtaining of the order for sale, as was supposed 
in In re a Pleader, I. L. R. (1946) Mad. 521 ! 
(A. I. R (33) 1916 Mad. 245: 47 Cr. L. J. 708 F. B.). 

[18] Even after the order for sale is made, 
the pleader has to see that the sale proclamations 
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ia duly served, that the sale is held on a day 
when the bids may be favourable to the decree- 
holder. He has to apply for and obtain leave to 
bid on behalf of the decree.holder. He may pray 
for a resale under certain circumstances. In 
cases under chap. XIV, Ben. Ten. Act, he has to 
exercise the option given to the decree-holder 
under S. 165 of the Act. He is therefore not 
wholly unconnected with the machinery of the 
sale. 

[19] It has been suggested that the words 
“any person who has any duty to perform in 
connection with the sale” refer to the persons 
entrusted with the holding of the sale, e. g., an 
auctioneer, bailiff, etc. This would have the effect 
of narrowing down the scope of the rule and 
would be inconsistent with the purpose of the 
rule and would not prevent the mischief the rule 
was intended to guard against. The decree-holder 
has been put under a limited ban from bidding 
at sale under R. 72. If his pleader is left un¬ 
restricted, it would leave the door wide open for 
evasion of R. 72. Moreover, the decree-holder’s 
pleader is in a fiduciary position towards the 
deoree-holder, and, the principles enunciated in 
Nugent v. Nugent, (1908) 1 ch. 546: (77 L. J. Cb. 
271) which was applied by this Court in Jite- 
awari Dasi v. Sudha Krishna, 59 cal. 956 : 
(A. I. R. (19) 1932 cal. 672), viz., that a person 
in a fiduciary position having special means of 
knowledge actual or probable ought not to be 
allowed to buy or bid for the property without 
the leave of the Court and that nobody ought 
to be allowed to get into a position where his 
interest conflicts with his duty, should be kept 
in view in construing the section. 

[20] The decree-holder’s pleader settles the 
terms of the sale-proclamation and conducts the 
entire litigation on behalf of the decree-holder, 
he has special means of knowledge. He is in a 
position of confidence and should not allow him- 
self to be placed in a position where his personal 
interest may conflict with his duty towards his 
olient. 

[ 21 ] In my opinion, a purchase by a pleader 
of the decree-holder is hit by 0. 21 R. 73 of the 
Code. 

[ 22 ] Coming to the decisions, we have a deci¬ 
sion in Kamakhya Dutt Ram v. Shyam Lai , 
A. I. B. (16) 1929 oudh 285: (4 Luck. 635), where 
the purchase by a decree-holder’s pleader was 
upheld. No reasons are given for the oonolusion. 
On the other hand, the decision in Sunderbai v. 
Bapuna, A. I. B. (16) 1929 Nag. 805 : (116 i. c. 
65), seems to prefer the opposite view. The deci¬ 
sion in Shiam Lai v. Oirraj Kishore, 49 all. 
392 : (A. I. B. (14) 1927 ALL. 76), did not decide 
the position of a pleader. The decision in In re 
« Pleader, i.l.b. ( 1945 ) Mad. 521: (a. i. r. (33) 
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1946 Mad. 215 : 47 Cr. L. J. 70S F. B.), following 
the earlier case in Alagirisami v. Ramanathan, 
10 Mad. Ill, takes a contrary view. The judicial 
decisions are thus not uniform. 

[23] In Subharayudu v. Koitayya, 15 Mad. 
389, the decree-holder successfully challenged a 
secret purchase by his pleader. Tbo point now 
under consideration did not require a decision. 
Their Lordships quote with approval the follow¬ 
ing passage from Greenlaw v. King, (1840) 3 

Beav. 49: do L. j. ch. 129) : 

“The question is not whether there was fraud or no 
fraud, but whether the Court will permit a person 
standing in the fiduoiary and confidential situation in 
which D was, to make himself an interested party in 
the very transaction which he as trustee was bound 
most vigilantly to superintend.” 

[25] The case of Nundeeput Mahta v. 
Alexander Shaw, 13 W. R. 209 (at p. 214) (S.B.) 
on which Mr. Bakshi relied was a case of a 
joint purchase by the decree-holder and a plea- 
der of the judgment-debtor under suspicious 
circumstances, and did not touch the present 
question. The case of Aghorenath Chakravarty 
v. Ram Chandra Chakravarty, 23 cal. 805, was 
one where a purchase by a pleader for the judg¬ 
ment-debtor .was held to enure for the benefit 
of the judgment-debtor on the principle that 

"it would be acting in violation of all rules of equity 
and good conscience if we were to hold that the defen¬ 
dant is entitled to maintain his purchase to the detri¬ 
ment of the plaintiff.” 

The above cases illustrate the anxiety of the 
Courts to maintain the purity of the sales in 
auction. On similar grounds 8. 66 of the Code 
forbids benami purchases at court sales. 

[ 26 ] The effect of the above decisions supports 
the view taken by me that a purchase at the 
auction sale by a pleader of any of the parties 
is liable to be set aside, a3 being in contravention 
of O. 21, R. 73 of the Code. 

[27] This leads us to consider whether an 
auction purchase which is hit by 0. 21 R. 73 
makes the sale void or voidable. 

[27a] Mr. Bakshi contends that the use of 
word shall makes the prohibition mandatory 
and renders the sale a nullity. 

[28] This broad contention is supported nei-^ 
ther by principle nor by authority. It cannot be 
affirmed as a proposition of universal applica- 
tion that non-compliance with every imperative 
provision of law renders the proceedings a 
nullity. The question depends on the nature, 
scope and object of the particular provision 
which has been violated. In Holmes v. Russell, 
(1841) 9 dowI. 487, which was quoted with ap¬ 
proval in Ashutosh Sikdar v. Beharilal Kir. 
ta na, Cal. 61 at p. 72 : (G C. L. J. 820 F. B.) 
Coleridge J., observed as follows: 

“It is difficult Bometimo3 to distinguish between an 
irregularity and a nullity, but the safest rule to deter- 
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mine what is an irregularity and what is a nullity is 
to see whether the party can waive the objeotion; if he 
can waive it, it amounts to an irregularity, if he cannot, 
it is a uullity.” 

[ 20 ] The rule now in question is intended for 
I the benefit of the decree-holder and the judg¬ 
ment-debtor and may be waived by them without 
any infringement of public right or policy. 

[30] Judged in the light of the above princi¬ 
ples, the purchase by a pleader of the decree- 
holder i3 not a nullity but is merely voidable. 

[31] This conclusion is also supported by the 
fact that a purchase by the decree-holder whose 
position cannot be worse than that of his plea¬ 
der, is only voidable in the absence of a leave 
of the Court under R. 72. 

[32l In this view, tbe purchase by Charu 
Chandra Sarkar which was unsuccessfully 
challenged by tbe judgment-debtor, is binding 
on tbe defendant and the plaintiff has acquired 
a good title by bis purchase from Cbaru Chan¬ 
dra Sarkar. 

[33] The only contention raised in the appeal 
fails. The appeal must therefore be dismissed 
with costs. 

Guha J.—I agree. 

R.G.D, Appeal dismissed. 


A. I. R. (37) 1950 Calcutta 66 [G. N. 16.] 
Blank and Lahiri JJ. 

Golavi Rahman and others — Accused — Ap¬ 
pellants v. The King. 

Criminal Appeal No. 138 of 1943, Decided on 12th 
August 1919. 

(a) Criminal P. C. (1898), Ss. 234, 239 (d)_In 
furtherance of object of conspiracy to cheat, ac¬ 
cused persons forging large number of thumb im¬ 
pressions on pay sheets—Limitation in S. 234 held 
did not apply. 

Where in furtherance of tbe dominant object'of the 
conspiracy to cheat, the accused persona were alleged 
to havo forged a large number of thumb impressions on 
pay sheets and for these specific acts of forgery, charges 
under S. 467, Penal Code on 116 counts were framed 
against accused G, on 105 counts were framed against 
accused M and on 15 counts were framed against ac¬ 
cused A : 

Held that the case came under cl. (d) of S. 239 and 
that in such a case the limitation as to the number of 
offences contained in S. 234. Criminal P. C. did not 
apply: A. I. It (25) 1938 P. C. 130, Foil. [Para 15] 

Annotation: (’46-Com.) Criminal P. C.. S. 239 N. 7. 

(b) Criminal P. C. (1898), S. 235—Charges ab¬ 
solutely clear and unambiguous—Accused not to 
be deemed to be prejudiced by mere plurality of 
counts. 

Where the charges are absolutely clear and unam¬ 
biguous and strictly in conformity with S. 233, Criminal 
P. C. the accused cannot be deemed to have been 
prejudiced merely by tbe plurality of counts. Where 
the accused committed 116 offences of forgery in pur- 
Euance of the conspiracy to obeat: 

Held that one trial for all the different counts set 
out with sufficient clearness and preoieion was less pre- 


A. I. R. 

judicial and less embarrassing from the point of view 
of the defence: A. I. R, (12) 1925 Cal. 341, Ref. 

[Para 16] 

Annotation: (’46-Com.) Criminal P, C. S. 235 N. 5. 
Pt. 2. 

(c) Criminal P. C. (1898), S. 196A ^-Cogni¬ 
sable offence punishable with imprisonment for 
two years or upwards—Subsidiary acts which are 
non-cognizable offences also alleged—Sanction not 
necessary. 

If the object of the conspiracy is a cognisable offence 
punishable with imprisonment for two years or up¬ 
wards no sanction is required under S. 196A (2). There 
is difference between the object of a conspiracy and the 
means adopted to achieve that object and if the object 
is not hit by S. 196A (2) it does not matter whether 
that object is sought to bs attained by non-cognizable 
offences. The mere fact that the subsidiary acts, whioh 
are means to the achievement of the principal objeot of 
the conspiracy, are non-cognisable offences will not 
attract the operation of S. 196A (2) provided the princi¬ 
pal or “dominant” object falls outside its scope. Where 
the principal objeot was to cheat which was a cognisable 
offence punishable with imprisonment for 7 years, the 
case does not fall within the mischief of S. 196A (2) 
and tbe fact that in the chargo of conspiracy it i9 also 
alleged that for the purpose of cheating the accused 
committed forgeries of thumb impressions which are 
offences under S. 467, Penal Code and non-cognisable 
offences does not attraot S. 196A (2): A. I. R. (26) 1939 
Bom. 129 and A. I. R. (34)jl947 Cal. 32, Rel. on, 

[Para 17] 

Annotation: (’49-Com.) Criminal P. C., S. 196A 
N. 1, Pts. 5a, 8. 

(d) Evidence Act (1872), S. 73—Section applies 
to accused person—S. 342, Criminal P. C. does not 
make S. 73 inapplicable to criminal trials—Proce¬ 
dure of taking specimen thumb impression of ac¬ 
cused in Court is legal—Evidence Act (1872), S. 45 
—Identification oi Prisoners Act (1920), S. ^—Cri¬ 
minal P. C. (1898), S. 342. 

Section 73, Evidenco Act is quite general in its terms 
and applies to all case sand there is no exception in 
favour of an accused person. If there is nothing in the 
Criminal'P. C. which precludes its application to cri¬ 
minal trials there is no reason why the plain language 
of the section should not be given its full effect. Sec¬ 
tion 342, Criminal P. C. does not make S. 73, Evidence 
Act .inapplicable to criminal trials. The procedure 
followed in taking specimen thumb impressions of the 
accused under tbe direction of the Court is in strict 
compliance with S. 73 and S. 45, ill. (c), Evidence Act 
and also S. 5 of Act XXXIII [33] of 1920 : Case law 
discussed. [Para 18] 

Annotation: (46 Man.) Evidence Act S. 73 N. 1; 
(’46 Com.) Criminal P. C., S. 342 N. 30; Identification, 
of Prisoners Act, S. 6 N. 1. 

(e) Evidence Act (1872), S. 45-Finger-print ex¬ 
pert -Court to satisfy itself as to value of evidence 
of expert like any other evidence — Evidence of 
such expert is however more reliable than hand¬ 
writing expert. 

It cannot be laid down as a rule of law that it is 
unsafe to base a conviction on the uncorroborated 
testimony of a finger-print expert. The true rule 
seems to be odo of caution, that is to say, the Court 
must not take the expert’s opinion for granted, but it 
must examine his evidence in order to satisfy itself 
that there can be do mistake, and the responsibility 
is all the greater when there is no other evidence to 
corroborate the expert. The Court cannot delegate its 
authority to the expert but has to satisfy itself a3 to 
the value of the evidence^of the expert in the same 
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way as it must satisfy itself as to the value of any 
other evidence. Though the evidence of a handwriting 
expert is frequently found to be faulty, the evidence 
of a thumb impression expert is more reliable because 
with regard to finger-prints it has never been found 
that two finger prints are identical in all respects: 
A. I. R. (18) 1931 Cal. 441, Expl. (Para 21] 

Annotation: (’46*Man.) Evidence Act S. 45 N. G. 

S. C. \Taluqdar and C. F. Ali—tot Appellant. 
Harideb Chatter ji and N. K. Sen —for the Crown. 

Lahiri J.—In April 1943, the Government of 
Bengal received reports from the Collector of 
Burdwan about acute economic distress in cer¬ 
tain parte of that district and sanctioned certain 
sums of money on various dates amounting to a 
total of about 4 lac3 under the Famine Code to 
be spent on Test Relief operations under the 
provisions of the said Code. These operations 
were carried on in 62 different centres through 
the District Board under the control of the Collec¬ 
tor between the months of April and July 1943. 
The District Board, in its turn, carried out the 
operations by “Agents” who used to be employed 
on a commission basis. Purulia Ambalgram road 
under P. S. Ketbgram was one of the 62 Centres 
where Test Relief operation jn the shape of earth 
work was taken up and one Gulzar Shaikh (who 
has since died) was employed as an agent at this 
Centre. Under 8.63 of the Famine Code read with 
para. 6 of the Famine Manual, the Collector direc¬ 
ted that the Agent would employ his own men and 
the District Engineer would have to pay the 
Agent the following: (a) Cost of temporary stall’ 
employed and (b) Supervision allowance to the 
Agent [vide’Collector's order dated llth May 1943- 
Ext. 1 (41)]. Acting under this order, the District 
Engineer authorised the Agent to appoint the 
following temporary staff ( 1 ) One Pay Master 
for every 600 labourers, (2) one Work Sircar 
for 200 labourers, (3) one dafadar for every 100 
labourers [vide Ex. 68 (l)]. To supervise the 
work of the Agents there was to be a Supervisor 
under the District Board. The duties of the Agent 
in carrying out the works were specified in 
various circular orders and instructions issued by 
the District Engineer from time to time, as will 
appear from Exs. 68 (2), 68 (3), 68 (4) and 68 (5). 
. The following were some of the more important 
duties of the Agents and Supervisors : (l) Men 
from neighbouring districts are not to be em¬ 
ployed for the relief works of the Burdwan Dis¬ 
trict. (2) Agents should maintain a Muster Roll 
whioh will be signed by Supervisors in course of 
inspection. (8) Measurements of earth work are 
to be entered daily in Measurement Books to be 
maintained by the Agents and they are to be 
submitted once a week along with Muster Rolls 
and Paysheets to the District Engineer. (4) 
Measurements are to be checked regularly and 
Muster Rolls are to be checked daily by Super¬ 


visors and their initials are to be affixed at the 
end of the entries of eaoh date. (5) Entries in 
Measurement Books, Paysheets and Muster Rolls 
are to be made without leaving any blank space. 
Supervisors and Sub-overseers are to sign th6 
paysheets and Muster Rolls whenever they visit 
any centre and corrections, if any, are to be 
signed by the Supervisor. 

[ 2 ] Exhibit 1 (29) shows that allowances at the 
rates of 8, 6 and 4 p. c. w T ere sanctioned for the 
Agents upon daily laboureis employed by them 
upto £ 00 , 601 to 2000 and above 2000 respectively. 

[3] The system followed in carrying out the 
earth work was as follows: (a) Gangs of Coolies 
working in a centre and consisting of male?, 
females and children were employed in different 
batches working under a mate who was him¬ 
self a coolie and also a representative of the 
coolies working under him and used to receive 
payments on behalf of all the members of hi; 
gang on affixing his thumb impressions on pay¬ 
sheets. (b) Attendance of coolies used to It 
recorded in muster rolls maintained for the pur¬ 
pose and pajsheets used to be drawn up showing 
the quantity of earth work done by each batch 
and the amounts of money paid by the Agent 
against the receipt containing the thumb impres¬ 
sion of tbe mate to whom the payment ie 
supposed to have been made and also the signa¬ 
ture of the witness of payment, the signature of 
the Sarkar and a certificate by the Supervisor 
about the accuracy of the entries, (c) Daily wages 
were to be paid at the rate of - /8/- for a male 
and -/g/- or - 111 - fora female labourer against 
a daily output of 100 cubit feet of earth work, 
(d) The Agent used to receive payments from the 
District Board on production of periodical ab¬ 
stracts of paysheets certified as correct by (he 
Supervisor. 

[ 4 ] One Santosh Kumar BLattacharjj a was 
the supervisor of tbe District Boaid and Ghulam 
Rahaman, Mirza Ghulam llosrain, Abdul Based 
and Gora Cband Cbakravarty were members of 
the temporary staff maintained by the Agent 
Gulzar Shaikh (deceased) in the Purulia Ambal- 
pur Section of the Test Relief operations. The 
prosecution caee is that the deceased Agent had 
submitted a bill for Be. J6,732-12-6 claiming the 
amount as actually spent by him against 21.09,322 
cubic feet of earth work done in the Purulia 
Ambalpur Section and bad received an amount 
of Rs. 16,699 in several instalments from tbe 
District Board on tbe strength of payshe-.ts sub¬ 
mitted from time to time. As a result of depart¬ 
mental enquiry, however, it transpired that the 
total quantity of earth work shown in the pay¬ 
sheets was considerably in excess of tbo work 
that had been actually done, that payments alleged 
to have been made to mates bad been artificially 


68 Calcutta Golam Rahman v. The King (Lahiri J .) A. I. R 


inflated by including the names of fictitious and 
non-existent persons in the muster rolls and by 
showing that a particular person had worked for 
a larger number of days than he had actually 
done and that payments were shown to have 
been made in the paysheets against forged 
thumb impressions and in this way the District 
Board had been cheated to the extent of a con- 
siderable sum of monoy. The prosecution case 
further is that the accused named above along 
with one Abadhut Majhi entered into a criminal 
conspiracy to cheat the District Board of Burd- 
wan by fabricating muster rolls and paysheets 
and making false entries as indicated above. Ooe 
of the co-conspirator3 according to the prosecu¬ 
tion case named Bholanath Majhi, made a con¬ 
fession at the time of the investigation and he 
has been examined as an approver in the case. 
A finger-print expert and a handwriting expert 
examined thumb impressions and the handwrit¬ 
ing appearing in the different paysheets and 
compared them with the specimen thumb impres¬ 
sions and handwritings of the different accused 
taken in Court and as a result of his examina¬ 
tion tho finger-print export gave it as his 
opinion that: (a) tho specimen of the right 
thumb impression of the accused Ghulam Raha- 
man was identical with the finger-impressions 
in the pay sheets against the names of 108 mates 
who were named by the expert in bis evidence; 
(b) the specimen of the left thumb impression 
of Ghulam Rahaman was identical with the 
thumb impressions in the pay sheets against the 
names of four mates; (c) the specimen of the 
right middle finger impression of Ghulam Raha¬ 
man was identical with the finger impressions 
in the pay sheets against the names of four 
mates; (d) the specimen of the right thumb im¬ 
pression of the acoused Mirza Ghulam Hossain 
was identical with the finger impressions in the 
pay sheets against the names of 39 mates; (e) the 
specimen of the left thumb impression of the 
accused Mirza Ghulam Hossain was identical with 
the finger impressions in the paysheets against 
the names of 66 mates ; (f) the specimen of the 
left thumb impression of the accused Abdul 
Based was identical with the finger impressions 
in the pay sheets against the names of 15 mates; 
(g) the specimen of the left thumb impression 
of the accused Gora Chand Chakravarty was 
identical with the finger impressions in the pay¬ 
sheets against the names of thirty-one mates. 

[5] We need not refer to the opinion of the 
handwriting expert; because nothing hinges on 
that opinion in this ap^al and that opinion has 
not also been relied upon by tho Court below. 

[6] Upon the aforesaid allegations all the 
four appellants named ( 1 ) Ghulam Rahaman, ( 2 ) 
Mirza Ghulam Hossain, (3) Abdul Based, U) 


Santosh Kumar Bhattacharjya were placed on 
their trial on a charge under S. 120B, Penal Code 
and besides that common charge Ghulam Raha¬ 
man was 8pecificially charged under s. 467, Penal 
Code on 116 counts in respect of each thumb 
impression alleged to have been forged by him ; 
Mirza Ghulam Hossain was similarly specifically 
charged under S. 467, Penal Code on 105 counts in 
respect of the thumb impressions alleged to have 
been forged by him; Abdul Based was similarly 
specifically charged under S. 467, Penal Code on 
15 counts in respect of the thumb impressions 
alleged to have been forged by him; Santosh 
Kumar Bhattacharjya was also specifically charg- 
ed under 8. 420/109, Penal Code on eight counts. 
Besides these four persons Gora Chand Chak¬ 
ravarty, who has not appealed to this Court, 
was also placed on the trial on charges under 
Ss. 120 B and 467, Penal Code, the charge under 
8. 467 being on 31 counts and Abadhut Majhi 
who has been acquitted was oharged under 
s. 120 B, Penal Code only. 

[7] It appears from the oral and documentary 
evidence in the case and it is not also disputed that 
the aocused Santosh was employed as the Super- 
visor under the District Engineer and his duty 
was to sign the certificates in the pay sheets 
and generally to maintain the measurement 
books. The other four accused were members 
of the temporary staff employed by the Agent 
Gulzar Sheikh and no fixed duty was allotted 
to them and by turn one or other of them kept 
the muster roll or drew up the pay sheetB or 
signed as witnesses of payment. 

[8] Under notification No. 495J„ dated 17th 
February 1947, issued by the Government of 
Bengal under S. 269 (l), Criminal P. 0., the 
trial was held by the Additional Sessions Judge 
of Burdwan with the aid of assessors, and the 
trial went on from day to day for a period of 
nearly three months from 26th January 1948 to 
22nd April 1948. 406 witnesses were examined by 
the Court of the committing Magistrate and 357 
witnesses by the Court of Session, because some 
of the witnesses examined by the committing 
Magistrate had died and others were not available 
and the evidence of still others was tendered for 
cross-examination. Besides the oral evidence the 
proseoution produced hundreds of exhibits and 
sub-exhibits to prove the complicity of the diffe¬ 
rent acoused. As a result of the trial all the as¬ 
sessors unanimously found the acoused Abadhut 
Majhi not guilty of the offences charged against 
him and the learned Additional Sessions Judge 
accepted that finding and acquitted him. With 
regard to the remaining five accused, two of the 
assessors found them not guilty of the offences 
and this opinion was rejeoted by the learned 
Judge. One other assessor found the accused Gora 
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Chand Ohakavarty not guilty under S. 120 B but 
guilty under S. 467, Penal Code and the other 
aoouaed guilty of all the charges against them. 
The learned Judge rejeoted the opinion of not 
guilty under S. 120B, Penal Code in favour of 
Gora Ohand because the materials on the record 
do not afford any ground for differentiation be¬ 
tween the charge under 8. 120B and the charge 
under S. 467, Penal Code. The fourth assessor 
found all the accused except AbadhutMajhi guilty 
of all the charges against them and this opinion 
was accepted in its entirety by the learned Addi¬ 
tional Sessions Judge. In the result the accused 
Santosh Kumar Bhattacharjya was sentenced to 
to rigorous imprisonment for one year and to pay a 
fine of Rs. 160 for each of the two charges under 
Ss. 120B and 420/109 and in default of payment 
of the aggregate fine of Rs. 300 to suffer rigorous 
imprisonment for three months more. Ghulam 
Rahaman and Mirza Ghulam Hossain were sen¬ 
tenced to rigorous imprisonment for one year 
and to pay a fine of Rs. 160 for each of the two 
charges under 8s. 120B and 467, Penal Code and 
in default of payment of the aggregate sum of 
Bs. 300 to suffer further rigorous imprisonment 
for a further period of 3 months but the 
sentences of rigorous imprisonment to run con¬ 
currently; Abdul Based and Gora Chand Chakra- 
varty were similarly sentenced to rigorous 
imprisonment for six months and to pay a fine 
of Rs. 100 for each of the two charges under 
8s. 120B and 467, Penal Code and in default of 
payment of the aggregate sum of rs. 200 to 
suffer rigorous imprisonment for an additional 
period of two months, the sentences of rigorous 
imprisonment to run concurrently in each case. 
In awarding the sentences, the learned Judge 
very rightly took into consideration the impecu¬ 
nious condition of the accused and also the fact 
that they were helpless tools in the hands of the 
principal conspirator, the agent, named Gulzar 
Sheikh who had died. In the case of Gora Chand 
Chakravarty he rightly observed that this accus¬ 
ed joined in the conspiracy at a very late stage 
and in the oase of Abdul Based it was found 
that the number of instances in which he was 
implicated were fewer. 

[9l Against the aforesaid order of conviction 
and sentence the present appeal has been filed 
by four viz., Ghulam Rahaman, Mirza Ghulam 
Hossain, Abdul Based and Santosh Kumar 
Bhattacharjya. Out of these four, again, Santosh 
Kumar Bhattacharjya filed an application from 
jail praying for an order that his name might 
be Btruck off from the category of the appellants 
as he did not desire to prosecute the appeal. This 
petition is dated 17th September 1948, and the 
signature of the petitioner is attested by the jail 
olerk, Bailendra Nath Biswas. 


[10] Mr. Taluqdar appearing in support of the 
appeal has raised the following points: (l) that 
the trial has been vitiated by a misjoinder of 
charges because more than threo offences have 
been tried together at the same trial, and in 
support of this point reliance has been placed 
upon the well-known case of Subramania Iyer 
v. King Emperor, 23 I. A. 257:(25 Mad. 61 P. C.). 

(2) Even if the joinder of charges be permissible 
under the law the accused in the present case 
have been bewildered by a plurality of charges 
and the prospect of a fair trial was endangered 
by the production of a mass of evidence tending 
by its mere accumulation to induce an undue 
euspicion against the accused and consequently 
the trial is bad. In support of this proposition 
reliance was placed upon the decision of the 
Bombay High Court in the case of Queen-Em¬ 
press v. Fakirapa, 15 Bora. 491 and the case of 
Alirnuddi Naskar v. Emperor , 62 cal. 253 : 
(A. I. R. (12) 1925 cal. 341 : 26 Cr. L. J. 487). 

(3) The prosecution under s. 120B, Penal Code 
is invalid in the absence of a sanction under 
S. 196A, Criminal P. C. (4) The procedure of 
taking the specimen thumb impression in Court, 
as followed in this case, is not permissible under 
the law. (5) Undue importance has been placed 
upon the evidence of the finger-print expert 
which cannot be accepted unless it is corroborat¬ 
ed by other evidence. 

[ 11 ] On the merits of the case it has been 
argued that the evidence adduced by the prose¬ 
cution is unworthy of acceptance as a large 
number of witnesses examined in this case were 
concentrated in a police camp and deposed at 
the dictation of the police and the evidence of 
the executive engineer, Ramnath Chatterjee (P.W. 
256) shows that his measurements are unreliable 
as they were undertaken about a year after the 
earth work had been completed and after a 
substantial portion of the work done had been 
washed away by flood. It is urged that the defi¬ 
ciency in earth work found on measurement by 
the Executive Engineer is the foundation of the 
whole structure of the prosecution case and if 
that foundation is found to be rotten the whole 
case fails. We propose to deal with the points 
raised, one by one. 

[ 12 ] On the first point about misjoinder of 
charges Mr. Chatterjee appearing for the Crown 
has strongly relied upon the decision of the 
Judicial Committee in the case of Babulal Chu- 
kani v. Emperor, 65 I. A. 168: 42 c. w. N. 621: 
(A. I. R. (25) 1933 P. C. 130 : 39 Cr. L. J. 452), in 
which Lord Wright made the following obser¬ 
vations on S. 239 (d), Criminal P. C. : 

"This clause is expreesly an exception from S. 233 
and enables a plurality Of offences to be dealt with in 
the same trial. But it does not import either expressly 
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or by implication the limitation set out in S. 234 
according to which not more than three offences, of the 
same kind committed within the space of 12 months 
- aQ be tried together or the limitation contained in 
S. 235 (1) under which more offences than one commit¬ 
ted by the same person can only be tried together, if 
they are in one series of act3 so connected together as 
to form the same transaction in which case there is no 
specific limit of number. Nor i? tbero any limit of the 
number of offences specified in S. 239 (d). The one and 
only limitation there is that tho accusation should be 
of offences ‘committed iu the course of the same trans¬ 
action .’ It is enough for the present case to say 

that if several persons conspire to commit offences and 
commit overt acts in pursuance of the conspiracy (a 
circumstance which makes tho act of each and all the 
conspirators) these acts are committed in tho course of 
the same transaction which ombraces the conspiracy 
and tho acts done under it. The common concert and 
the agreement which constitute the conspiracy serve to 
unify the acts done in pursuance of it." 

113] The charge of conspiracy as framed 
against all the accused in the present case runs 
as follows : 

‘‘That you between 29th April and 17th June 1943, 

at Purulia.and at other places agreed with one 

another and with others to do or cause to be done ille¬ 
gal acts, viz., to cheat tho District Board of Burdwan 
and some of its officers by dishonestly inducing thc-ni to 
recommend payments to, pass and deliver moneys on 
false bills to Guljar Sheikh, since deceased, which i9 
in offenco under JS. 420, Penal Code, in connection 
with the test Relief operations on Purulia- Ambalgram 
Rond Section and also for tint purpose to fabricate 
Muster Rolls aud Pay Sheets and Abstracts by making 
false entries therein and committing forgeries of thumb 
impressions and signatures (herein and also to fabricate 
Measurement Books and Abstracts of Pay Sheets, daily 
reports and other documents and the aforesaid illegal 
acts, viz., labrication of Muster Rolls, Pay Sheets, Abs¬ 
tract), etc., by making false entries, were dono in pur¬ 
suance of the said agreement and thereby committed 
an offence punishable under S. 120B, Penal Code." 

[14] Iq furtherance of the dominant object of 
the conspiracy the appellants before us are al. 
laged to have forged a large number of thumb 
impressions on pay sheets and for these specific 
acts of forgery, charges under S. 467, Penal Code, 
on lie counts wore framed against the appellant 
Ghulam Rahaman, charges under S. 467 on 105 
counts wore framed against the appellant Mirzi 
Ghulam Hossain and charges under s. 467 on 
15 counts were framed against the appellant 
Abdul Based. A sample of the specific charges 
under S. 467, Penal Code, is given below: 

‘ that you on or about 8th May 1943 .forged a 

certain document purporting to bo a valuablo seourity 
to wit, a pay sheet Ex. 19 (5) by putting your finger 
impression Ex, 19 (5f) purporting to be tho left thumb 
impression of Sadu Ram with intent that fraud may be 
committed upon tho District Board and its officers by 
acting upon the pay sheet with a forged finger impres¬ 
sion n9 a genuine one and thereby committed an offence 
punishable under S. 467, Penal Code, etc." 

[ 16 ] It is remarkable that each of these 
specific charges which were 236 in number 
against the three appellants Rahman, Hossain, 
and Based specifically mentions the thumb im- 
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pression which is alleged to have been forged, 
the pay sheet on which it wa3 affixed and also 
the purpose for which it was forged. The com. 
munity of purpose which "serves to unify” the 
specific acts and makes them parts of the same 
transaction is the intention to cheat the District 
Board and the modus operandi is the forgery 
of the thumb impressions of different persons on 
the different pay sheets. It is therefore clear that 
th9 present case comes under cl. (d) of 8. 239, 
Criminal P. C. and we are bound by the decision 
of the Judicial Committee to hold that in such a 
case the limitation as to the number of offences 
contained in s. 234, Criminal P. C. does not 
apply. The first point about misjoinder of charges 
must therefore be overruled. 

[ 16 ] The second point relates to the alleged 
bewilderment of the accused resulting from a 
plurality of charges. Mr. Taluqdar ha3 argued 
that even if the joinder of so many charges ia 
permissible under the law it is improper as it 
tends to prejudice the accused. In support of this 
proposition Mr. Taluqdar cited the decisions of 
Queen-Empress v. Fakirappa, 16 Bom. 491 and 
Alimuidi Naskar v. Emperor , 62 oal. 263 : 
(A. I. R. (12) 1925 Cal. 341 : 26 Cr. L. J. 487). 
The Bombay decision does not really support the 
proposition for which it was cited, because in that 
case it, was held that the different criminal acts 
charged against the four accused were not parts 
of the same transaction within the meaning of 
Ss. 235 and 239, Criminal P. C. of 1882 and it was 
held that the accused were likely to be bewil¬ 
dered by having to meet many “disconnected” 
charges. It was pointed out that the alleged cri- 
minal acts were “separated by distinct intervals 
of time and place” and that the "identity of 
oiroumstances” required to constitute one trans¬ 
action wa3 “impaired by differences of time, 
place and persons present”. We have not been 
able to find in this decision any support for the 
view that even if the joinder of charges be per¬ 
missible under the law, a plurality of charges is 
improper as it bewilders the accused. In the 
case of Alimuddi Naskar v. Emperor, 62 cal. 
253 ; (A. 1. R. (12) 1925 Cal. 341 : 26 Cr. L. J. 
4S7) seven offences of murder were combined in 
one charge and Mukherji J. observed at p. 264 
as follows : 

“then first part of S. 233, Criminal P. C. lays down 
that for each distinct offence there shall be a separate 
charge. This provision is mandatory, and seven diffe¬ 
rent charges should have been framed for these seven 
offences of murder which appear to have been huddled 
into the first count as it stands.” 

His Lordship then points out that the joinder of 
several charges was permissible in that case in 
view of the fact that the offences were commit¬ 
ted in pursuance of one conspiracy. Still however, 
the accused were prejudiced by reason of the 
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fact that several oharges of murder were huddled 


into one count as it appeared from the evidence 
that there was no foundation for the charges as 
regards most of the accused. The case before us 
avoids the misohief pointed out by Mukherji J. 
by including eaoh offence of forgery in a separate 
count. The sample of the charge under s. 467, 
quoted above, shows that each offence was set 
out with sufficient clearness and precision against 
eaoh accused and that there was no ambiguity 
or obscurity with regard to the accusation the 
accused had to meet. We have not been able to 
read the decision in Alimuddi Naskar's case , 
52 cal. 263 *. (A. I. R. (12) 1925 Oal. 341 t 26 
Cr. L. J. 487), as laying down the proposition 
that even in a case where the charges are abso¬ 
lutely clear and unambiguous and strictly in 
conformity with S. 233, Criminal P. G., the 
accused must be deemed to have been prejudiced 
merely by the plurality of counts, the prosecu¬ 
tion case being that the appellant Ghulam 
Rahman (to take only one instance) committed 
116 offences of forgery in pursuance of the con¬ 
spiracy to cheat the District Board. We fail to 
see how the prejudice to him would have been 
less if he had been put on trial in 39 different 
cases with three counts in eaoh. On the contrary 
we think that one trial for all the different 
counts set out with sufficient clearness and pre¬ 
cision is less prejudicial and less embarasaing 
from the point of view of the defence. We are 
accordingly unable to give effect to the second 
• point raised by the appellants. 

[17] The third point is that the prosecution 
under 8. 120B, Penal Code, is invalid for want of 
•sanction under 8. 196A, Criminal P. C. It i9 ad¬ 
mitted that sub-s. (L) of 8. 196A, Criminal P. C. 
does not apply to the present case and the only 
question is whether it comes under sub-s. (2) which 
requires that the object of the conspiracy must be 
to commit either a non-cognisablo offence or a 
cognisable offence not punishable with death, 
transportation or rigorous imprisonment for a 
term of two years or upwards. If the object of 
the conspiracy is a cognisable offence punishable 
with imprisonment for two years or upwards no 
sanotion is required under 8. 196A ( 2 ). From the 
obarge of conspiracy set out above, it is clear 
that the principal object was to cheat the Dis. 
triot Board which iB an offence under 8. 420, 
Penal Code and a oognisable offence punishable 
with imprisonment for 7 years. Such a case does 
not fall within the misohief of sub s. (2) of 8.196A. 
It is true that in the charge of conspiracy it is 
also alleged that for the purpose of cheating the 
accused committed forgeries of thumb impressions 
whioh are offences under 8. 467, Penal Code and 
non- oognisable offences. The mere fact that the 
subsidiary acta, whioh are means to the achieve¬ 


ment of the principal object of the conspiracy,! 
are non cognisable offences will not attract the 
operation of S. 196A (2) provided the principal 
or ‘‘dominant” object falls outside its scope. This 
principle was laid down by the Bombay High 
Court in the case of Bam Chandra Rango v. 
Emperor, A. I. R. (26) 1939 Bom. 129: 41 Bom. 
L. R. 93 : 40 Cr. L. J. 679) and followed by a 
Division Bench of this Court presided over by 
Blank and Ellis JJ. in the case of Paresh Nath 
v. Emperor, 47 or. L. J. 710: (A. I. R. (34) 1947 
Cal. 32). The result of these authorities, with 
which we respeotfully agree, is that there is dif¬ 
ference between the object of a conspiracy and 
the means adopted to achieve that object and if 
the object is not hit by s. 196A (2) it does not 
matter whether that object is sought to be at. 
tained by non.cognizable offences. Accordingly 
we hold that S. 196A, Criminal P. C. does not 
apply to the present case and the third point 
fails. 

[18] The fourth point of law raised in the 
appeal relates to the legality of taking specimen 
thumb impressions in Court. Mr. Taluqdar has 
argued that this procedure is wholly unwarrant, 
ed and relied upon Bazari v. King.Emperor, 
1 Pat. 242 : (A. I. R. (9) 1922 Pat. 73), where it 
was observed that there is no law which autho¬ 
rises a Court-to a3k the accused to do something 
which may have a tendency to incriminate them. 
It is remarkable that in this case the attention 
of the Court was not invited to 8. 73, Evidence 
Act. This decision was dissented from by the 
same High Court in the cases of Basgit Singh 
v. King-Emperor, 6 Pat. 305 :(a. I. R. (15) 1928 
pat. 129:28 cr.L.J. 850) and ZahuriSahuv. Em¬ 
peror, 6 pat, 623; (A. I. R. (15) 1928 Pat. 103 : 28 
Cr. L. J. 1028) in which reliance was placed upon 
8. 5 of Act XXXIII [33] of 1920. (Identification 
of Prisoners Act) which authorises a Magistrate 
for the purpose of any investigation under the 
Criminal Procedure Code to direct Gngor im¬ 
pression to be taken. In the case of Public Pro- 
secutor v. Kanda Sami, 50 Mad. 462: (A. I. R. 
(14) 1927 Mad. 696: 27 Cr. L. J. 125i), the Madras 
High Court has dissented from the view taken 
by the Patna High Court in Bazari s case, (l Pat. 
242 : A. I. R. (9) 1922 Pat. 73) and held that it is 
not illegal or improper for a Magistrate to direct 
the finger print of the accused to be taken in the 
course of a criminal trial where he is charged 
with the offence of forgery of a finger print. The 
Bombay High Court has taken the same view as 
the Madras High Court in the case of Emperor 
v. Ram Rao, 56 Bom. 304: (A. I. R. (19) 1939 
Bom. 406: 33 cr.L.J. 666). In the case of Superin¬ 
tendent and Remembrancer of Legal Affairs, 
Bengal v. Kiran Bala Dasi, reported in 30 
C. W. N. 373 4 (A. I. R. (13) 1926 Cal. 631 : 27 
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Cr. L. j. 409), C. C. Ghosh and'Duval JJ., it was 
held that the procedure of directing the speci¬ 
men of the thumb impression of the accused to 
be taken was permissible under 8 . 5 of Act 
X5XIII [33] of 1920 as also under illustration (c) 
of S. 45, Evidence Act but no reference was made 
to the provisions of S. 73, Evidence Act. In 
Eishori v. Emperor, 39 o. w. n. 986 : (A. i. r. 
(22) 1935 Cal. 309 : 36 Cr. L. J. 92l), there w 7 as a 
difference of opinion between Lort- Williams and 
Jack[JJ. on the question whether s. 73, Evidence 
Act applied to such a case although it was not 
necessary for the learned Judges to decide the 
point. The obiter dictum of Lort Williams J. was 
to the effect that it was doubtful whether the 
word "person” in s. 73 applies to an accused 
person whereas the obiter diotum of Jack J. was 
to the effect that s. 73 does apply to the accused 
in a criminal trial. The question of the appli. 
cability of S. 73 to the accused in a criminal 
trial was decided in the affirmative by a Full 
Bench of the Rangoon High Court in King. 
Emperor v. Nga Tun Aiding, 1 Rang. 759 : 
(A. I. R. (11) 1924 Rang. 115 : 26 cr. L. J. 108 
F. B.) where it was pointed out that 3. 342, Cri- 
minal P. C., does not prevent the application of 
S. 73, Evidence Act to a criminal trial. Young 
C. J. observed as follows: 

“Section 342, Criminal P.C. relates only to oral ques¬ 
tioning of the accused and doe3 not prohibit a direction 
to him to make a thumb impression, aDy more than it 
prohibits a direction to him to face a witness in order 
that he may bo identified.” 

Section 73, Evidence Act is quite general in its 
terms and applies to all cases and there is no 
exception in favour of an accused person. If 
there is nothing in the Criminal Procedure Code 
which precludes its application to criminal trials 
we do not see any reason why the plain langu¬ 
age of the section should not be given its full 
effect. The operation of any other Act is, of 
course, expressly saved by s. 2, Evidence Act. 
Wo agree with Young C. J. that S. 342, Cri- 
minal P. C. does not make S. 73, Evidence Act 
inapplicable to criminal trials. We accordingly 
hold that the procedure followed in taking spe¬ 
cimen thumb impressions under the direction of 
the Court is in strict compliance with 8 . 73 and 
8. 45, ill. (c), Evidence Act and also s. 5 of Act 
XXXIII [33] of 1920. The fourth point raised by 
Mr. Taluqdar is accordingly overruled. 

[19] We have now to address ourselves to 
the question whether the evidence on the record, 
which is voluminous, is sufficient to justify the 
order of conviction and sentence. [After discus- 
sing the evidence and holding that the charges 
under S. 467, Penal Cede and conspiracy were 
proved his Lordship proceeds.] 

[ 20 ] There is an approver in the case whose 
Dame is Bholanath Majid and who ha3 been 


The King (Lahiri J.) A. I. R. 

examined as p. w. 6. Before his examination in 
Court he made a confession w'hich is Ex. 2 . He 
has proved the association and common concert 
of the different accused for the purpose of cheat¬ 
ing the District Board by forging thumb impres- 
sions and showing inflated numbers and figures 
in Muster Rolls and Pay sheets. From the dis¬ 
cussion of the prosecution evidence on the 
beads of forgery and.also of conspiracy we are 
satisfied that his evidence has been corroborated 
in material particulars by independent and relia- 
vble evidence. The best corroboration of the 
approver’s evidence comes from the acts of the 
accused in affixing their thumb impressions 
against the names of fictitious persons and also 
against the names of living persons who never 
worked. 

[ 21 ] On behalf of the appellants, Mr. Taluq- 
dar strenuously argued that the evidence of the 
finger-print expert is unworthy of acceptance 
and in any case it is unacceptable without cor- 
roboration. On the first branch of this argument 
it is said that the so-called expert is not a real 
expert, and his omission to take photographs 
of the impugned thumb impressions has vitiated 
his conclusions. From the evidence of the 
expert it appears that he received training at 
the Finger Impression Bureau in Calcutta under 
the D. I. G. G. I. D. and passed the exami- 
nation and since 1939 he has been serving 
in that department. At the time he examin- 
ed the thumb impressions of this case he had 
nearly seven years’ experience. With regard to 
photographs it appears that P. w. 242 confined 
his opinion only to those thumb impressions in 
which the ridges are quite clear and distinct and 
avoided any opinion with regard to thumb im¬ 
pressions which are blurred or smudged in which 
cases photographs are necessary. For example 
the expert did not give any opinion with regard 
to Exs. 26 and 29 which are blurred. This pre- 
caution eliminates the possibility of any mistake 
resulting from the omission to take photographs. 
We have carefully gone through the evidence of 
the expert and we have also compared some of 
the specimens with the disputed thumb impres¬ 
sions with the help of magnifying glasses to test 
the conclusions arrived at by the expert and 
without pretending to have any expert know, 
ledge, we can say that we are in general agree- 
ment with the opinion of the expert. The 
learned advocates appearing for the defence also 
did not point out any thumb impression with 
regard to which the opinion of the expert might 
be said to be erroneous. In these circumstances 
we cannot reject the testimony of the expert as 
unacceptable. Mr. Taluqdar next contended that 
at all events, no conviction can be based upon the 
opinion of the expert without corroboration by 
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independent evidence, and relied upon the deci¬ 
sion in the oase of Harendra v. Emperor, 35 
0. W. N. 863 : (A. I. R. (18) 1931 Cal. 441 : 32 
Or. L. J. 1001), where S. K. Ghose J., sitting with 
Lord.Williams J. observed as follows : 

"I do not think that it can bo laid down as a rule of 
law that it ij unsafe to base a conviction on the uncor¬ 
roborated testimony of a finger print expert. The true 
rule Beams to be one of caution, that is to say, the 
Court must not take the expert's opinion for granted, 
but it must examine his evidence in order to eatisfy 
Itself that there can be no mistake, and the responsi¬ 
bility is all the greater when there is no other evidence 
to corroborate the expert." 

We respectfully agree with the observations 
quoted above but in our judgment they only 
mean that the Court cannot delegate its autho¬ 
rity to the expert but has to satisfy itself as to 
the value of the evidence of the expert in the 
same way as it must satisfy itself as to the value 
of any other evidence. We have to point out, 
however, that in the case before us it cannot be 
said that there is no evidence to connect the 
accused except the evidence of the expert. From 
the evidence which we have discussed above it 
will appear that finger prints of imaginary per- 
sons and finger prints of persons who exist but 
never worked, were affixod to the pay sheets and 
the evidence of the expert was utilised only for 
the purpose of connecting the different accused 
with the different faked thumb impressions. 
Moreover the thumb impressione with which we 
have to deal are not casual or accidental 
ones but deliberately affixed for the purpose of 
giving a valid discharge to the Agent. We can¬ 
not also lose sight of the fact though the 
evidence of a band writing expert is frequently 
found to be faulty, the evidence of a thumb im¬ 
pression expert is more reliable, because with 
regard to finger prints it has never been found 
that two finger prints are identical in all res¬ 
pects. As already indicated, we have for our- 
selves tested the opinion of the expert examined 
in this case and we accept his evidence a3 reli¬ 
able. 

[22] Mr. Taluqdar has bIeo argued that the 
foundation of the prosecution case is the defici¬ 
ency of the earthwork undertaken in the course 
of the Test Relief Operations and as the prose- 
oution has failed to prove any deficiency the 
whole oase fails. The evidence of the Executive 
Engineer (P. w. 266 ) Ram Nath Chatterjee has 
been placed before us in this connection and it 
has been pointed out that he took measurements 
about a year after the earthwork had been 
completed and after a considerable portion of 
the work done had been washed away by flood 
and rain. It is undoubtedly true that it appears 
from the evidence of p. w. 266 Ramnath Chatterjee 
who was the Executive Engineer from May 1939 


to June 1944, that he submitted his report in July 
1914 whereas the "charges framed against the 
appellants cover the period beginning from 29th 
April 1943 and ending with 17th June 1943. It is 
also true that portions of the work done had been 
washed away by natural causes; but the Execu¬ 
tive Engineer gave his opinion about deficiency 
after making an allowance of 1 S;V p. c. for sink¬ 
ing, wastage eto. But the more serious objection 
to this argument is that it does not form the 
subject-matter of any of the charges against any 
of the appellants. Far from being the foundation 
of the prosecution case it may bo said that the 
prosecution case doe3 not suffer in the least if 
this part of the evidence be totally excluded from 
consideration. From Ex, 1 (29) it appears that 
the remuneration of the Agent depended on the 
number of coolies employed by him and the 
prosecution case, as far as we have been able to 
understand it, is that the Agent used to draw 
larger amounts of money than were really due 
to him by falsely and dishonestly intlating the 
number of coolies and the amounts paid to them. 
The samples of the charges which we have quo¬ 
ted in an earlier part of the judgment will con¬ 
firm this conclusion. 

[23] The last argument of Mr. Taluqdar i3 
that a large number of witnesses examined by 
the prosecution in this case were concentrated in 
police camps and they deposed at the dictation 
of the police and as such their evidence is un- 
worthy of acceptance. This argument was dealt 
with by the learned Judge in his judgment and 
we have nothing to add to what has been said 
by him. As has been pointed out by the learned 
Judge these witnesses are illiterate and improvi¬ 
dent village folk for whom suitable accommoda¬ 
tion could not be found in the town. The learned 
Judge accepted only so much of their ovidenco 
as received corroboration from other reliablo evi- 
dence on the record. In our opinion this was the 
most proper thing to do in the circumstances of 
the present case. 

[ 24 ] A feeble attempt was made to prove that 
the approver’s evidence as to the complicity of 
the appellants ha 3 not been corroborated by any 
independent evidence and that the appellants 
were not named by the approver in his confession 
Ex. 2. With regard to the former, it is sufficient 
to state that the prosecution evidence which we 
have already discussed will show that it does not 
bear a moment’s scrutiny. The evidence adduced 
by the prosecution is so strong that the findings 
arrived at by the Court below can be supported 
even without any reference to the approver’s evi¬ 
dence. With regard to the confession it is clear 
that it purports to give only a bare outline of the 
prosecution case without the details. A.3 we have 
accepted the evidence of the finger print expert 
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and the evidence of other witnesses to have pro¬ 
ved that the names of imaginary persons were 
introduced into the muster rolls and pay sheets 
it does not matter whether or not the appellants’ 
names wore mentioned in the confession. 

[25] The result of the foregoing discussion is 
that the appellants have been rightly convicted. 
On the question of sentence we find that the lear¬ 
ned Judge took into account, the fact that the 
appellants committed the offences under pressure 
of poverty and that they were mere tools in the 
hands of the principal offender Gulzar Sheikh 
who has died. In this view' of the matter we do 
not think we shall be justified in interfering with 
the sentences passed by the Court below. 

[2Gl Before parting with this case we desire to 
place on record our grateful appreciation of the 
assistance we have received from Mr. Harideb 
Cbatterjee who has taken enormous pains in pla¬ 
cing before us a very helpful analysis of the huge 
mass of documentary and oral evidence produced 
by the prosecution. 

[27] The appeal is accordingly dismissed. The 
appellants will surrender to their bail bonds and 
serve out the remaining portion of their sentences. 
We have not specifically dealt with the case of 
the appellant San tosh Kumar Bbattacharjya 
because he has withdrawn his appeal. 

Blank J—I agree. 

D.H. Appeal dismissed. 
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Bhulan Singh and others—Appellants v. 
■Ganendra Kumar Roy Chowdhury — Respon¬ 
dents. 

A. P. 0. D. Nos. 114, 115, 116 and 117 of 1949, 
Decided on 23rd August 1949, from decrees of Baner- 
jee J., D/- 12th May 1949. 

* Houses and Rents— Rent Control Legislation 
—Landlord “bona fide requiring'premises for re¬ 
building”— Meaning of—Landlord honestly requir¬ 
ing premises for re-building is sufficient— Pre¬ 
mises need not require re-building—Tests to be 
applied—Case where landlord requires premises 
for his own occupation and case where he requires 
it for rebuilding must be distinguished — West 
Bengal Premises Rent Control (Temporary Provi¬ 
sions) Act (XXXVIII [38] of 1948), S. 11 (l)(f). 

Proviso (f) to S. 11 (1) of the Act doe? not mention 
premises requiring rebuilding. What it states is that 
sub*s. (1) shall have no application if the landlord 
requires the premises bona fide for rebuilding. The 
state of the premise? therefore is not an essential factor 
in the case. [Para 14] 

The premises are bona fide required by the landlord 
for the purpose of rebuilding if the landlord honestly 
requires them for that purpose. The equivalent of the 
phrase “bona fide” is “honestly”. It refers to the state 
of the landlord’s mind. The landlord, therefore, will 
be entitled to possession as against the^tenant if he 
establishes that he honestly requires the premises for 
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rebuilding. It cannot be inferred that the landlord’s 
intention was not honest merely because he had not 
got permits for cement and steel before he brought the 
ejectment Buit against the tenant. If he honestly 
believed that steel and cement would be available the 
moment he was in a position to use such materials, 
then he would be acting perfectly honestly in bringing 
the suit3. [Paras 15 <fc 19] 

There is a considerable difference between what a 
landlord has to establish when he sets ont to prove that 
he reasonably requires premises for his own occupation 
and when he set3 out to prove that he requires premises 
bona fide for rebuilding. A man who could be satisfac¬ 
torily accommodated in three or four rooms cannot 
possibly ‘honestly’ require twenty rooms for his occu¬ 
pation. Whether the landlord really needs the accom¬ 
modation is a test of his honesty. __ [Paras 21 &. 22] 

If a landlord genuinely intends to rebuild an old 
and somewhat dilapidated premises and ba3 the means 
to do so, it can be said that he bona fide requires the 
premises for rebuilding, because they cannot be rebuilt 
until he obtains possession and demolishes the existing 
structure. [Para 23] 

E. N. Smyal—tor Appellants. 

Atul C. Gupta— for Respondents. 

Harries C. J—These are four appeals from 
decrees of Banerjee J. sitting on the Original 
Side of this Court, made on 12 th May 1949 in 
ejectment suits. The plaintiff-respondent in 
each of these appeals purchased certain premises 
known as no. 30 Kali Krishna Tagore Street 
in the year 1938. These premises were let to a 
number of tenants —including the four appel¬ 
lants. Notices to quit were served on each of 
the feur appellants and on 14th January 1949 
ejectment suits were filed by the plaintiff res¬ 
pondent against each of the four appellants. 
These suits were tried together by Banerjee J. 
sitting on the Original Side, as the facts were 
common to each case. The learned Judge even, 
tually came to conclusion that the plaintiff was 
entitled to possession as against each of the 
four defendants and accordingly made decrees 
for ejectment in each suit. It is from these four 
decrees of ejectment that the present appeals 
have been filed. 

[ 2 l The short point involved in eaoh of these 
appeals is whether having regard to the terms 
of S. 11 (1) (f). West Bengal Premises Rent Con- 
trol (Temporary Provisions) Act, 1948, the plain¬ 
tiff landlord was entitled to possession as againt 
these tenants. 

[3] As I have said earlier, the plaintiff who 
was a trustee under a trust deed, acquired these 
premises in 1938. It is to be observed that the 
plaintiff is also the ohief beneficiary under this 
trust. According to the evidence, the premises 
were old and in the year 1939 before the War 
and long before these Rent Control Acts were 
thought of, the plaintiff applied to the Corpo¬ 
ration of Calcutta for sanction to rebuild these 
premises and in the month of March 1939 the 
Corporation accorded a preliminary sanction 
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to rebuild. In September 1989 the second World 
“War broke out and it is not surprising to find 
that the plaintiff did not proceed with his 
intention to rebuild. However, he paid on 4th 
May 1942 an encroachment fee amounting to 
Bs. 5,600 whioh would entitle him to build 
■certain projections to the proposed building which 
he otherwise could not have done, and some¬ 
time during the month of May the Corporation 
gave their final sanction to the rebuilding of 
these premises. 

[4] Nothing however was done presumably 
owing to the War. On 27th March 1948, the Cor¬ 
poration of Calcutta issued a notice on the 
plaintiff and the occupiers drawing attention 
to the dangerous condition of this building and 
demanding that certain repairs should be done 
immediately, otherwise they would be done by 
the Corporation and charged to the plaintiff or 
the occupants. 

[6] On 2nd April 1948, the plaintiff entered into 
an agreement with a firm of contractors know 
as Messrs. A. K. Sircar & Co. Ltd. to rebuild 
these premises in accordance with the plan 
sanctioned by the Corporation. In the month 
of June 1948 an application was made for a per- 
mit for the necessary cement and in September 
1948 an application was made for the necessary 
steel which should be required for the construc¬ 
tion of this building. 

[6] It appears that permits could not be 
granted then and the plaintiff was told to make 
ft further application in March of the following 
year. In consequence, rebuilding could not be 
commenced and on 8th November 1948, the plain- 
tiff applied to the Rent Controller for sanction 
to bring ejectment proceedings against the ten¬ 
ants. The plaintiff alleged that he required 
possession as he bona fide required the premises 
for rebuilding. This permission however was 
refused by the Rent Controller. 

[7l On 1 st December 1948, the new West Bengal 
Premises Rent Control (Temporary Provisions) 
Act, 1918 came into force and under that Act no 
previous permission of the Rent Controller to 
bring a suit was necessary. Accordingly on 8th 
December 1948, notices to quit were served on the 
tenants and on 14 th January 1949 four suits ■were 
filed against the four appellants on the original 
side of this Court. On 12th May 1949, theEe suits 
were deoided and decreed in the manner I have 

indicated. 

[8] Before Banerjee J. a number of witnesses 
were oalled and amongst them was an Engineer, 
• Mr. SatislrOhandra Bose. According to this 
witness, the premises in question were between 
100 and 160 years old and were in a dilapidated 
condition. He gave details of the disrepair and 
in hiB view the premises would probably collapse 
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if extensive repairs were not undertaken forth- 
with. 

[9] There was evidence given by the defon- 
dants-appellants that tho premises were not so 
old. But even their evidence showed that these 
premises were in a state of serious disrepair. 
Further, notices had been served by the Calcutta 
Corporation calling upon the plaintiff or the 
occupiers to put these premises into repair. 

[10] Banerjee J. who saw and heard the 
Engineer, Mr. Satish Chandra Bose, accepted 
his evidence. According to the learned Judge he 
gave bis evidence very fairly and if his evidence 
is accepted, it is clear that these premises were 
in a state of very serious disrepair and were 
probably dangerous to the occupants. 

[11] The defence of the tenants was that the 
plaintiff respondent wa3 not entitled to posses¬ 
sion because it could not pcssibly be said that he 
required these premises for rebuilding. Reliance 
was placed upon 8. 11 , West Bengal Premises 
Rent Control (Temporary Provisions) Act, 1918. 
That section in so far as it is material is as 
follows: 

*‘(1) Notwithstanding anything contained in the 
Transfer of Property Act, 1882, the Presidency Small 
Cause Courts Act, 1882, or the Indian Contract Act, 
1872. no order or decree for the recovery of possession 
of any premises shall 1)9 made as long as tho tenant 
pays to the full extent the rent allowable by this Act 
and perforins tho conditions of the tenancy : Provided 
that nothing in this sub section shall apply 

• • » • * 

(f) Where the premises are bona fido required by the 
landlord either for purposes of building or rebuilding, or 
for his own occupation or for the occupation of any 
person for whose benetit the premises are held." 

[ 12 ] The tenants chimed that they could not 
be ejected as long as they paid to the full extent 
the rent allowable by the Act. There was no 
allegation that the rent had not been so paid. 
The plaintiff landlord however contended that 
8. 11 (1) afforded the tenants no protection 
against ejectment becauee the landlord bona 
fide required the premises for the purpose of 
rebuilding. 

[13] Quite clearly, if the landlord bona fide 
required^ these premisee for rebuilding then the 
tenants had no defence whatsoever. On the other 
hand, if the landlord failed to show such bona 
fide requirement then the tenants could not be 
ejected. 

[ 14 ] It was suggested that this provision giving 
the landlord a right to possession, if he estab¬ 
lished that be required the premises bona fide 
for rebuilding, could have no application what¬ 
soever unless tho state of the premises was such 
that they required to be rebuilt. It is to be 
observed that proviso (f) to 8.11 (l) of tho Act 
does not mention premises requiring rebuilding. 
What it states is that sub s. (l) shall have no 
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application if tho landlord requires the premises 
bona fide for rebuilding. The state of the pre. 
mises therefore is not an essential factor in the 
case. However, it cannot be overlooked that in 
this case the learned Judge has accepted the evi- 
dence of a witness which showed that these 
premises were very old, dilapidated, dangerous 
and likely to fall if extensive repairs were not 
done to them quickly. 

[15] It appears to me that the premises are 
bona fide required by the landlord for the purpose 
of rebuilding if the landlord honestly requires them 
for that purpose. The equivalent of the phrase 
I bona fide ” is "honestly'’. It refers to the state 
,of the landlord’s mind. The landlord therefore 
will be entitled to possession as against the 
tenant if he established that he honestly requires 
'the premises for rebuilding. 

[1G] The facts in this case show to my mind 
clearly that the landlord did honestly require 
these premises for rebuilding. They were bought 
in 1938 and oven then they were obviously old 
and somewhat dilapidated. The following year 
an application was made to tho Corporation for 
sanction to rebuild the premises. That applica. 
tion was made when no Rent Control Acts were 
in force and when a tenant would have no 
defence whatsoever to a suit for ejectment if 
notice to quit had been given. A preliminary 
sanction was granted and Mr. Sauyal has sug¬ 
gested that this application could not have been 
serious or Iona fide becauso nothing was done. 
In the first place, before a building can be com- 
menced safely tbo final sanction of the Corporation 
was required and it must be remembered that in 
September 1939, tho Groat War broke out. Even 
bo tho landlord moved in the matter because in 
the month of May 1942 he paid an onoroaehment 
fee of rs. 5,500 and then obtained final sanction 
to build. Is it likely that a landlord would pay this 
very substantial 6um of rs. 5,500 if he did not 
honestly require these premises for rebuilding ? 
The war dragged on its weary course and it is 
not surprising to find that the plaintiff respon¬ 
dent took no stops to demolish these premises 
and rebuild them. As is well known, labour was 
scarce, materials were scarce and building opera¬ 
tions on any great scale were practically impos¬ 
sible during the later stages of the War and for 
some considerable time thereafter. On 27th 
March 1948, however, the plaintiff had a reminder 
that these premises were in a very bad state of 
repair because on that day the Corporation ser- 
ved a demolition notice on him. The plaintiff 
immediately took steps with a view to rebuild¬ 
ing and entered into a contract with a firm of 
contractors in April of 1948 and in June and 
September began to busy himself with a view to 
obtaining permits for steel and cement. The 


Corporation in September served another demo- 
lition notice on the plaintiff. 

[17] The plaintiff failed to obtain permits for 
steel and cement and was told to wait a little 
time. He then took steps to eject his tenants- 

[ 18 ] Mr. Sanyal ha3 urged that bringing these 
ejectment suits must be mala fide because the 
plaintiff was not in a position to rebuild without 
permits for steel and cement. The evidence cal- 
led on behalf of the plaintiff however is to the 
effect that cement and steel would be readily 
available if the plaintiff was in a position to 
use them immediately and he would use them 
if he was able to eject his tenants. 

[19] I do not think it can be inferred that 
the plaintiff’s intention was not honest merely 
because be had not got permits for cement 
and steel before he brought these ejectment 
suits. If he honestly believed, as I think he 
did, that steel and cement would be available 
the moment he was in a position to use such 
materials, then he would be aoting perfectly 
honestly in bringing these suits. He had been so 
advised by bis Engineer and I think that the 
plaintiff honestly believed that he could rebuild 
immediately the tenants were ejected, 

[ 20 ] I can see nothing in the facts of this case 
to suggest that the plaintiff did not require 
these premises bona fide for rebuilding. He had, 
as I have said, bought them as old premises 
and immediately took step3 to obtain sanc¬ 
tion for building. What prevented the rebuild¬ 
ing was undoubtedly the War and now 
further difficulties are created by these Rent 
Acts. The plaintiff satisfied the learned Judge 
that he had the means to rebuild, that he had 
made the necessary contracts to rebuild and 
that he had every intention of demolishing the 
premises and erecting new premises thereon 
which would be very much more commodi- 

,ous and would produce five or six times the 
rent which he was then receiving from the 
premises. It appears to me upon those plain 
facts that the learned Judge was bound to hold 
that the landlord bona fide required thes9 pre¬ 
mises for rebuilding. 

[21] It seems to have been argued in the 
Court below that the landlord could not bona 
fide require the premises for rebuilding unless 
rebuilding was absolutely necessary and that the 
disturbance of the tenants was absolutely neces¬ 
sary. It was pointed out that Courts have held 
that a landlord does not bona fide require pre¬ 
mises for his own occupation unless he can show 
that the premises are necessary- to him. It 
appears to me, however, that there is a consider¬ 
able difference between what a landlord has to 
establish when he sets out to prove that he 
reasonably requires premises for his own occupa- 
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tion and when he seta out to prove that he 
requires premises bona fide for rebuilding. 

[ 22 ] A landlord cannot possibly be said bona 
■fide to require a twenty-roomed house for his 
occupation if three or four rooms would be 
ample for all his purposes. If in the circum- 
Btanoeshe olaimed that he bona fide required a 
twenty-roomed house for his occupation the 
Court would immediately hold that the require, 
ment was not bona fide or honest, but was in 
fact dishonest. A man who could be satisfac- 
torily accommodated in three or four rooms 
cannot possibly honestly require twenty rooms 
for his occupation. Whether the landlord really 
needs the accommodation is a test of his honesty. 

[23] If a landlord genuinely intends to rebuild 
old and somewhat dilapidated premises and has 
the means to do so then I think it can be said 
that he bona fide requires the premises for re¬ 
building because they cannot be rebuilt until he 
obtains possession and demolishes the qsiating 
structure. 

[24] There is a decision of this Court Rekhab- 
chand Doogar v. J. R. D'Cruz , 26 c. w. N. 
499 : (A. I. R. do) 1923 Cal. 223), dealing with 
this phrase "bona fide requires.” But it was a 
case dealing with the bona fide requirement of 
certain premises for the landlord’s own occupa- 
tion. At page 502, Buckland J., observed : 

“It seems to me that the plaintiff has here based his 
requirement of the premises in suit on the ground of 
his wife’B health because he feelB that the other grounds 
'would not be suffioient to entitle him to say that he 
bona fide requires the house for his own occupation 
whioh it is necessary that I should find for him to 
obtain an order for possession. From this point of view 
1 am not at all satisfied as to the bona fidea of the 
plaintiff. Without asserting that he is deliberately un¬ 
truthful, he has to my mind strained the circumstances 
in hla own favour to the utmost limit. I do not think 
it Is enough that a plaintiff in order to defeat a plea 
under the Calcutta Rent Act should merely say that 
he desires the premises bona fide for hiB own occupa¬ 
tion. The word in the Aot is not ‘desire’ but ‘require.’ 
This in my opinion involves something more than a 
mere wish aud it involves an element of need, to some 
-eitent at least,” 

[26] I think this view of the meaning of the 
phrase “bona fide requires" when it is applied 
to a landlord’s bona fide requirement of premi¬ 
ses for his own occupation, is the true one. But 
it in no way affects my view of what the land¬ 
lord has to establish when he alleges that he 
bona fide requires premises for rebuilding. It 
*eems to me that he establishes bona fide require¬ 
ment for rebuilding when the Court is satisfied 
mi the facts placed before it that the landlord 
honestly desires to rebuild, has the means to 
rebuild and will rebuild if the possession is given 
io him. In considering whether the landlord 
genuinely and honestly desires to rebuild the 
■Court will consider all the surrounding circum¬ 


stances. Hero it is very easy to come to the con¬ 
clusion that the landlord honestly desires to 
rebuild because, as I have said, the premises are 
old, dilapidated and could be made to yield not 
Rs. 600 per month as they yield at present, but 
Rs. 3,500 per month if tho premises were rebuilt. 
From these facts the Court could very easily come 
to the conclusion that there was an honest desire 
to rebuild, particularly when it finds that the land- 
lord had taken steps to rebuild long before these 
restrictions, were placed on landlords by these 
Rent Acts. On the evidence also, it is quite clear 
that the landlord wa3 in a position to give effect 
to his desire and had done everything short of 
beginning the work of demolition in carrying 
out his purpose. Mr. Sanyal could, as I have al¬ 
ready pointed out, only stress the fact that the 
landlord up to the present had failed to obtain 
permits for steel and cement. I am satisfied that 
the learned Judge was right in coming to tho 
conclusion that there would bo no difficulty with 
regard to steel and cement once tho landlord 
was in a position to enter the premises and 
begin demolition work. It seems to me, upon 
these facts, that tho learned Judge was right and 
indeed was bound to hold that the landlord bona 
fide required these premises for rebuilding and 
that being so, the decrees which he made in each 
case cannot be assailed. 

[26] In the result therefore all the four ap¬ 
peals fail and I would dismiss them with costs. 
Certified for two counsel. 

Sinha J.—I agree. 

8.A.R. Appeals dismissed. 


A. I. R, (37) 1950 Calcutta 77 [ C . N. 18.] 

Sen J. 

Bishan Singh—Accused—Petitioner v .Ram 
Nagina Singh — Complainant — Opposite 
Party. 

Criminal Revn. No. 517 of 1949, Decided on 23rd 
August 1949, against order of Magistrate, First Class, 
Howrah. 

(a) Criminal P. C. (1898), S. 195 (1) (b) - Infor¬ 
mation lodged by accused -Compla.nant descnbed 
therein as thief of bicyle - Complainant tried and 
acquitted of offence of theft - Complaint against 
accused for offence under S. 500, Penal Code- 
Complaint of Court trying complainant held was 

necessary. 

Where In consequence of the information lodged by 
the accused, wherein the complainant was described 
as a thief of a bicycle, the complainant was tried for 
theft and acquitted and thereupon the complainant 
filed a complaint charging the accused not with the 
offence punishable under 8. 211, Penal Code but with 
an offence punishable under S. 500, Penal Code: 

Held that the Court could not take cognizance of the 
offence exoept upon a complaint made by the Court 
which tried the complainant: A. I. R. (4) 1917 Cal. 708 
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and 111 I. C. 433 (Cal.), Foil.-, A. I. R. (8) 1921 Cal. 1 
(S. B ), Disting. [Para 4] 

Annotation : (’49 Com.) Criminal P. C., S. 195, N. 3 
Pts. 16, 26a, 26b. 

(b) Penal Code (I860), S. 499, Exceptions 8 and 9 
— Good iaith — Accused lodging information against 
complainant-No specific charge of theft of bicycle 
—Accused merely stating that two persons told 
him that complainant had taken away bicycle — 
Accused held came within Exceptions. 

Where tbe accused merely stated in the information 
lodged by him at the thana that two persons told him 
that the complainant had taken away the bicycle and 
he asked the police to do the needful to get back the 
bicycle without specifically charging the complainant 
of theft and the lower appellate Court came to a definite 
finding that the accused believed in the statements 
made by tbe two persons that tho complainant had 
taken away his bicycle: 

Held that on that Gnding alone the accused would 
bo entitled to the benefit of the Exceptions 8 and 9 
of S. 499. [Para 5] 

Annotation : (’46-Man.) Penal Code, S. 499, Notes 
11 and 12. 

Debabrata Mukhcrjee—fot Petitioner. 

Purnendu Sehhar Basu— for Opposite Party. 

Order. — This rule baa been obtained by the 
petitioner who has been convicted by Sri R. C. 
Son, Magistrate, First Class, Howrah, of having 
committed an offence punishable under S. 500, 
Penal Code and sentenced to pay a fine of 
Re. 200, in default, to undergo rigorous imprison, 
ment for three monhts. An appeal wa 3 taken to 
tbe Sessions Judge and it was dismissed. There, 
after this rule ha3 been obtained. 

[ 2 ] The facts briefly are as follows: The 
accused Bishan Singh went to a Grain Shop on 
a bicycle and leaving the bicycle outside he en- 
tered tho Grain Shop. He borrowed the bicycle 
from one Mahadeo. When he came out he 
found the bicycle missing and was informed by 
some persons that a carpenter named Ram 
Nagina had taken tho bicycle. Upon this in- 
formation being received.be went to his superior 
officer, B. N. Railway, at Shalimar, and inform, 
ed him of tho incident. A document was written 
out and signed by Bishan Singh and it was 
taken to tbe Government Railway Police where 
it wa3 treated as a first information report. 
The Police investigated the case and returned 
a charge sheet against Ram Nagina. He was 
tried and acquitted. Thereafter Ram Nagina 
filed a potition of complaint before the Sub- 
Divisional Magistrate, Howrah, in the following 
terms: 

11 The humble petition of complaint of Ram Nagina 
Singh most respectfully sbeweth r (1) That a false and 
malicious case under S. 379, Penal Code was started 
by the Shalimar G. R. P (2) That as a result of the 
false and malicious statements made in tbe F. I. R. 
and those before the Court of Mr. 8 K. Das G.ipta, 
Magistrate, 1st Class, Howrah, the complainant has 
suffered loss of reputation. (3) That the said ease has 
ended in acquittal on 22nd April 1948.” 


Thereafter there was a prayer that the Magis¬ 
trate should issue process against Bishan Singh 
under s. 500, Penal Code. Bishan Singh was tried. 
The prosecution examined five witnesses, the 
defence examined none. I think it neceesary in 
this case to set out the charge which was framed 
against the accused. It is in the following terms: 

‘‘That yon, on or about 21st October 1947 at Shali¬ 
mar G. R. P. defamed Ram Nagina by making a 
certain imputation concerning Ram Nagina namely 
describing him as a thief of a cycle by lodging an infor¬ 
mation at thana to that effect in consequence of which 
Ram Nagina was tried for theft and acquitted, having 
reason to believe that such imputation would lower 
tho reputation of tho said Ram Nagma and thereby 
committed an oSenco punishable under S. 500, Penal 
Code and within my cognizaoce, etc." 

It is quite clear, therefore, that tbe defamatory 
statement with which tbe accused was charged 
was not any statement made to any one other 
than the statement made to the Inspector of the 
G. R. P., B. N. Railway at Shalimar which state¬ 
ment was treated as the First Information Report. 

[3] The defence taken was that the accused 
acted bona fide when he made his report to 
the police and that his case came within Excep¬ 
tion 8 of 8. 499, Penal Code. It was also argued 
that the Ninth Exception operated because the 
statement was made in good faith for the pro¬ 
tection of the interests of the person making it. 
The lower Courts have held that the allegation 
was not made in good faith and convicted the 
accused. The order of the Court below is attacked 
on two grounds. First, it was contended that the 
whole proceedings were without jurisdiction in¬ 
asmuch as there was no complaint made against 
the accused with respect to this offence in 
accordance with the provisions of 8. 195 (l) (b) 
read with S. 476, Criminal P. C. and the second 
line of defence was that the Court below had 
erred in holding that the accused was not pro¬ 
tected by Excps. 8 and 9 of S. 499, Penal Coda 
and aho that the Court below has erred in taking 
into consideration many facts which were not 
evidence in the case. 

[4] I shall consider the first contention. 
Learned advocate points out that if it be held 
that the accused made a false complaint at the 
thana knowing that there was no just or lawful 
ground for making such complaint, then the 
offence committed by him would be one punish¬ 
able under s. 211 , Penal Code and that as the 
offence had been committed in or iu relation to 
a proceeding in Court no Court had jurisdiction 
to take cognizance of such offence except on the 
complaint in writing of the Court iu whioh those 
proceedings had been held or of some other 
Court to which such Court wa3 subordinate. 
Now, there can be no doubt that if it is held 
that the accused falsely charged Ram Nagina. 



1980 Bishan Singh y. Ram Nagina Singh (Sen J .) Calcutta 7G : 


with theft knowing that there wag do just or 
lawful ground for making such charge he would 
be guilty of an offence punishable under 8. 213, 
Penal Code. There can also be no doubt that if 
b6 is guilty of an offence punishable under 8. 211 , 
Penal Code, he would also be guilty of having 
committed an offence punishable under s. 500, 
Penal Code as there would be no ground for 
holding that he acted bona fide. I should like it 
to be clearly understood that I am not suggest- 
ing that the accused is guilty of an offence 
punishable under s. 211, Penal Code. I am acting 
on the assumption that he has committed such 
an offence. Now, if suob an offence hag been 
committed, it was committed in relation to or in 
connection with proceedings in Court because the 
matter went up for trial and Ram Nagina was 
acquitted. No Court could take cognizance of 
such an offence unless the Court in which the 
trial was held or a Court to which such Court 
was subordinate complained. Here, admittedly 
no complaint was lodged by any such Court but 
Ram Nagina adopted the device of filing a com- 
plaint charging the accused not with the offence 
punishable under 8. 211, Penal Code, but with the 
offence of defamation. It was argued on behalf 
of the complainant, Ram Nagina, that with respect 
to the offence of defamation punishable under 
S. 600, Penal Code, the Court could take cogni¬ 
zance of it without any complaint being made 
in accordance with the provisions of s. 195 (l) 
(b)/476, Criminal P. C. and therefore there was 
no defect of jurisdiction in the present case which 
was a case of defamation. For this proposition, 
reliance was placed on a decision of a Special 
Bench of this Court in the case of Satish 
Chandra v. Bam Dayal, 24 o. W. N. 982:(a.i.r. 
(8) 1921 Cal. 1 : 22 Cr. L. J. 31 8. B). On behalf 
of the petitioner, it was argued that if the offence 
committed be one punishable under 8. 211, Penal 
Code, the Court oannot exercise jurisdiction and 
take cognizance of such offence by whittling it 
down and treating it as an offence punishable 
under 8. 600, Penal Code and for this purposo 
reliance was placed upon the case of Prafulla 
Kumar Ohose v. Harendra Nath, 44 cal. 970 : 
(A. I. R. (4) 1917 Gal. 708 : 18 Cr. L. J. 977) and 
the case of Ibrahim v. Emperor, 29 cr. L. J. 
849: (ill i, o. 493 cal.), where both the previous 
mentioned cases were considered. In my opin- 
ion the point for decision in the Special Bench case 
was whether a person making a false statement 
in Court could claim an absolute privilege. The 
point under disoussion was not directly in issue 
but there were certain diota which taken out of 
their context may lend support to the contention 
urged on behalf of the complainant Ram Nagina. 
There is a passage however at p. 1000 of that 
case, Satish Chandra v. Bam Dayal, 24 o.w.N- 


982:(.\. I. R. (9) 1921 Cftl. 1:22 Cr. L. J. 31 (S.B.), 
which is to this effect: 

“Now, the maker of single statement may bo guilty 
of two distinct offences, one under S. 211 (which is an 
offence against public justice) and the other, an offincc 
under S. 499, wherein tho personal element largely 
predominates. Tho Legislature has provided, in the 
Criminal Procedure Code, that tho sanction of the 
Court where the offence is committed, is essential in 
tho former ease for the institution of criminal proceed¬ 
ings. In tho latter oase, the Legislature has omitted to 
make a similar provision." 

Then the learned Judge goes on to say that in 
such latter case no sanction was necessary. } 
may mention that tho first two cases mentioned 
above were decided prior to the amendment of 
the Code of Criminal Procedure whereby sanc¬ 
tions have been removed and in their place com¬ 
plaints in writing by tho Court concerned have 
been introduced. In my opinion this passage 
indicates that where the offence substantially i? 
one punishable under S. 211, Penal Code, sanction 
should be taken and that where offence com¬ 
plained of constituted a mere personal attack- 
more than anything else, then no sanction is 
necessary. Rankin C. J. distinguished that case 
in the following terms : 

“It is said that in a Full Bench case reported as 
Satish Chandra v. Ram Dayal, 24 0. W. N. 982 ’. 
(A. I. R. (8) 1921 Cal. 1:22 Cr. L. J. 31). tho contrary 
of this doctrino was laid down. In that case, however, 
the view taken was that the offences defined in Ss. 211 
and 499 were fundamentally distinct in nature." 

Having regard to this decision, I am of opinion 
that the decision of the Special Bench is really 
not applicable having regard to the facts of the 
present case. I respectfully agree with the view 
of Sandc-rson C. J. and Richardson J., that if 
the contentions made by learned Advocate for 
the opposite party were to prevail, then the pro¬ 
visions of S. 195, Criminal P. C , may just as 
well be wiped out. It is worthy of note that 
these remarks were made both by Sanderson 
C. J. and Richardson J., separately and that 
Richardson J., was one of the Judges in tho 
Special Bench case. If he held the view that 
what he had said before was not correct, one 
would have expected a learned Judge of his 
eminence to say so in the decision of the Special 
Bench, but he did not resile from the view taken 
in the earlier decision when be decided tho later 
decision as one of the Judges of the Special Bench. 
In my opinion in a case of this description the 
Court could not take cognizance of the offence 
except upon a complaint being made by the 
Court which tried Ram Nagina. That being so, 
the entire proceedings are without jurisdiction, 
and they must be set aside and the acoused 
must be discharged. 

[ 5 ] Having regard to this decision it is not 
necessary for me to deal in detail with the trial 
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and judgment of the Courts below. I would 
point out however that the charge framed against 
tho accused related solely to the statement made 
in the First Information Report. The statement 
is in the following terms : 

“That I took the cycle from one of my carpenters 
named Mobadeb T. No. 401 to call my carpenter from 
the Grain Shop No. II who was taking rations today 
20tb October 1947. I kept the cycle near the gate of 
No. II Grain Shop Shahmar and entered into the Grain 
Shop to have a look a3 because I did not find my man 
outside. 

After coming out from there I did not find the cycle 
there, I asked Gararam and Appanna Khalasi of Car¬ 
riage Department who were waiting near the cycle for 
drawing their rations. Being asked they told me that 
one of your carpenters, blackish, bearded, named Ram- 
nagina'to look (sic) has taken away tho cycle without 
asking anybody. They may bo asked to identify the 
man if required. 

The cycle bearing Registered No. 660 and the cycle 
No. 23885 and the holder of the same is Mobadeb 
Manna Carpenter T. N. 401 of Marine Workshop, Sha- 
limar. The cycle is a Phillips one and the colour is 
black. 

Will you be kind enough to investigate the matter 
and do tho needful to get back the cycle ? 

ThaukiDg you in anticipation.” 

The statement by itself shows that the accused 
■was acting in good faith. He was not charging 
Ram Nagina with theft. He merely stated that 
some persons told him that Ram Nagina had 
taken away the bicycle and he asked the police 
to do tho needful to get back the-cycle. There 
is no specific charge of theft against the accused 
in the statement. The Courts below, however, 
have come to the conclusion that there was 
a charge of theft and they arrived at this con. 
elusion by referring to certain statements 
made by witnesses at the former trial. These 
statements are inadmissible in evidence except 
for the purposes of corroborating or contradict¬ 
ing the statements of the witnesses in the pre- 
sent case. The Court, however, dealt with all 
the evidence in the former case and also with 
the reasons given in the judgment of the former 
case and then came to the conclusion that 
the offence punishable under S. 500, Penal Code, 
bad been committed. Now, the reasons of the 
judgement given in the former theft case are 
irrelevant and inadmissible in evidence. The 
trial by the Court below has been full of irregu¬ 
larities. In this connection, I would also men- 
tion that the lower appellate Court came to a 
definite finding that the accused believed in the 
statements made by two persons that Ram Na- • 
gina had taken away his bicycle. If that be so, 

I cannot see how the Court could hold that the 
accused was not acting bona fide when he lodged 
the First Information at the thana. On that 
finding alone he would be entitled to the benefit 
of the Exceptions 8 and 9 of S. 499, Penal Code. 


A. I. B. 

[6] I set aside the order of conviction and 
sentence and direct the accused to be discharged. 
The fine, if paid, shall be refunded. 

v.r.b. Conviction and sentence set aside. 


A. I. R. (37) 1950 Calcutta 80 [C. N. 19] 

Sen J. 

Panchanan Das — Accused — Petitioner 
v. The King on the complaint of Upendra 
Nath Samania — Opposite Party. 

Criminal Revn. No. 596 of 1949, Decided on 25th 
August 1949. 

(a) Penal Code (1860), S. 441 — Tenant tempo¬ 
rarily vacating premises for purposes of repairs on 
request of landlord — Landlord refusing to give 
back possession — No evidence that landlord has 
any intention to intimidate, insult or annoy or to 
commit offence — Action of landlord though un¬ 
lawful does not amount to offence under second 
part of S. 441. 

A person charged with trespass under the second part 
of S. 441, Penal Code, not only must remain on the 
premises unlawfully but be must remain on the premi¬ 
ses unlawfully with certain intentions, namely, the 
intent to intimidate, insult or aDnoy or to commit an 
offence. [Para 4j 

Where a landlord induces his tenant to vacate the 
premises temporarily for the purpose of repairs and 
the tenant vacates them but on return of the tenant 
the landlord refuses to hand over possession to the 
tenant, the action of the landlord in remaining in 
possession of the premises no doubt is unlawful but 
unless the prosecution establishes that tho landlord had 
remained in possession with one of the intentions 
mentioned in the section, he cannot be held guilty 
under the second part of S. 441. [Para 4] 

Annotation : (’46-Man.) Penal Code, 8. 441, N. 1, 11 
and 13. 

(b) Criminal P. C. (1898), S. 439 — Retrial — 

Conviction under second part of S.441, Penal Code, 
set aside in revision — High Court refused to order 
retrial under first part of S. 441, Penal Code, on 
ground that complainant had an effective remedy 
in Civil Court. [Para 6] 

Annotation : (’46-Com,) Criminal P. C., S. 439, 
N. 25a. 

M. M. Sen and Surathi Mohan Sanyal — tor Peti¬ 
tioner. 

Debabrata Muklierjee — for Opposite Party. 

Order. — The petitioner has been convicted 
of having committed an offence punishable under 
8. 448, Penal Code and sentenced to pay a fine 
of Rs. 200, in default to undergo simple imprison, 
ment for one month, Out of the fine, if paid, 
the complainant was to be awarded Rs. 160, as 
compensation. This order of conviction and sen¬ 
tence was passed by Sri B. Majumdar, Magis¬ 
trate, Second Class, Howrah. An appeal by the 
petitioner to the Additional District Magistrate 
was dismissed. The petitioner has now obtained 
this Rule. 

[2] The facts alleged by the prosecution are 
these. The oomplainant was a tenant of the ao- 
cused petitioner in respect of a shop room at 8 Lai 


Calcutta 81 


1950 ( - Pancthanan Das v. The King (Sen J.) 


Behan Basu Lane and he used this room for the 
sale of straw. On 3rd Aewin the accused land¬ 
lord came to the complainant and asked him to 
vacate the room temporarily as he wished to 
repair it. Believing in the statement the com- 
plainant on 4th Aswin removed his artioles from 
the room and went away. He returned on 14th 
Aswin and found that the room wa3 being used 
as a garage by the acoused who refused to 
vacate although requested to do so. The defence 
taken is that the complainant terminated his 
ten&noy in the month of Sravan and gave up 
possession of the room in question to the accus¬ 
ed. The complainant had a grocery shop in a 
room taken lease of from one Kirtibash. The 
landlord of Kirtibash brought a suit against 
Kirtibash and got orders to demolish this room. 
Upon this Kirtibash asked the complainant to 
give up the room and the complainant not bav- 
ing any other place to go to has brought this 
false case against the aocused in order to get 
back the room which he had already surrender 
ed. The learned Court below has disbelieved the 
accused’s case regarding surrender and it has 
believed the complainant’s case that the room 
was given up to the accused temporarily for the 
purpose of enabling the accused to repair it and 
that the accused is now refusing to give up 
possession. 

(8l The question which arises is whether on 
these findings the accused oan be held guilty of 
having committed the offence of criminal tres- 
pass. The charge against the accused as origi¬ 
nally framed wa9 in the following terms ’. 

"That you on or about 30tb Soptombor 1943 (corres¬ 
ponding to 14th Aswin) at Lai Bobari Basu Lano. p. s. 
M. P. Ghora committed house trespass by entering iDto 
8 Lai Behary Basu Lane used a9 a 9hop room by the 
complainant Upendra Nath Samanta with the intent to 
cause annoyance to him.” 

The charge dearly shows that what was being 
alleged against the accused was that he entered 
into the premises on 14tb Aswin with intent to 
Qauae annoyance to the complainant and there¬ 
by committed the offence of criminal house tres- 
pass. The learned Magistrate found that the 
facts did not support the charge beoauso the 
entry was not on 14th Aswin but on 4th Aswin. 
Bealising this he says that the charge was not quite 
accurate and he says that the offence of the 
accused was that he lawfully entered into the 
shop room on 4th Aswin but committed criminal 
house trespass by remaining there after 14th Aswin 
although requested by the complainant to give up 
possession. On appeal the learned Additional 
District Magistrate also comments on this defec¬ 
tive oharge and he says that the entry of the 
oooused on 4th of Aswin was lawful and that the 
offenoe of trespass was committed on 14th Aswin 
when he refused to vacate the premises. He 
1950 C/ll & 12 


holds that the intention of the accused on this 
date was to cause mischief and annoyance to the 
complainant. Ho further said that the defective 
charge bad not caused any failure of justice 
and thereafter he upheld the order of conviction 
and sentence. 

[ 4 ] It is clear from both these judgments that 
the crime with which tho accused has been charg. 
ed is that which has been defined in the second 
portion of S. 441, Penal Code. The section is as 
follows : 

"Whoever enters into or upon property in the posses¬ 
sion of another with intent to commit an offence or to 
intimidate, insult or annoy any person in possession 
of such property, 

or, having lawfully entered into or upon such pro¬ 
perty, unlawfully remains there with intent thereby to 
intimidate, insult or annoy any such person, or with 
intent to commit an offence, 

is said to commit criminal trespass.” 

Iu order to establish tho offence described in 
the second portion of S. 411, Penal Code, the 
prosecution must prove that the accused remain, 
ed in tho promises into whioh bo has lawfully 
entered with the intention of intimidating, insult¬ 
ing or annoying the person in possession of the 
property or with intent to commit an offence. 
Learned advocate for the petitioner contended 
that as the petitioner had already entered upon 
the property ho wa3 in possession and therefore, 
there could be no criminal trespass because in 
order to establish criminal trespass it must bo 
proved that some one else other than the tres- 
passer was in possession of the propsrty. lie 
say 3 that constructive possession would not do. 
I am not impressed with this argument. If a 
peison lawfully enters into a room iu the posses¬ 
sion of another person and inducts that person 
to go out and on return of that person forcibly 
prevents him from re-enteimg and remains in 
the room with tho intention of insulting that 
person, then it cannot bo said that tho second 
part of S. 441, Penal Code, does not apply. When 
possession is spoken of in this section it means 
possession at the time of the entry. If a person 
i3 in possession at tho time of the entry and 
some one enters into tho premises with ono of 
the criminal intents mentioned in tho section ho 
will have committed an offence punishable under 
the first part of the section. Again, if a person 
enters into tho property of another and after 
such entry refuses to leave the property with 
any of the intents mentioned in the section, he 
will be guilty of criminal trespass although by 
his entry be has succeeded in dispossessing the 
person who was in possession of the property 
at the time of the entry. There are, however, 
other difficulties in the way of the prosecution. 
As I have said before the case which the accused 
had to answer was the case of lawful entry and 



82 Calcutta Jatindra Mohan Das v. Khitipathinath (K. C. Chunder J.) A. I. R, 


unlawfully remaining in the. premises entered 
with one of the intents specified in the section. 
There is nothing in the charge to give notice to 
the accused that when the landlord entered the 
premises he had any of the intentions specified 
in the section. The judgment proceeds on the 
basis that the entry was lawful. In other words, 
the judgment proceeds on the basis that the 
landlord entered into the premises with none of 
the intentions mentioned in the section. If ten 
days after such entry he refused to vacate can 
it be said that be is remaining in the premises 
with the intention to intimidate, insult or annoy 
the person who was in possession at the time of 
the lawful entry or to commit any offenoe? I do 
not think it can. The lower appellate Court 
has held that the accused has continued in un¬ 
lawful possession with a view to cause mischief 
and annoyance. Thore is no evidence that he 
had any intention to cause mischief nor is there 
any evidence to show that he had any intention 
to annoy. At worst bis intention was to remain 
in the premises unlawfully but that by itself 
does not constitute an offence of trespass. A 
person charged with trespass under the second 
part of S. 441, Penal Code not only must remain 
on the premises unlawfully but he must remain 
on the premises unlawfully with certain inten- 
tions namely, the intent to intimidate, insult or 
annoy or to commit an offence. There is 
nothing to show that the accused had any of 
these intentions. That being so, the second part 
of S. 441, Penal Code can have no application. 

[5l The order of conviction and sentence must 
therefore bo set aside and the accused must be 
acquitted. 

[6] I realise that it may be that the landlord 
when he entered originally on the premises got 
in there by committing the offence of cheating, 
but there is no such allegation either in the 
charge or anywhere elee On the contrary, the 
specific finding is that the landlord when he 
entered the premises entered lawfully. I was 
asked to send the case back for a retrial on the 
footing that the offence committed was one des¬ 
cribed in the first part of S. 441, Penal Code, 
tut I do not think that the accused should be 
harassed any further because the complainant 
has bis remedy in the civil Court where this 
question could be more effectively dealt with. 

[7] The rule is made absolute. The fine, if 
paid, shall be refunded. 

K.P. Rule made absolute. 


A. I. R (37) 1950 Calcutta 82 [C. N. 20.] 

G. N. Das and K. C. Chonder JJ. 

Jatindra Mohan Das—Petitioner v. KhitU 
pathinathMitra and another — Opposite Party. 

Civil Rule No. 203 of 1949, Decided on 17th August 
1949. 6 

Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (XXXVIII [38] 
of 1948), Ss. 11 (3) and 18 — Scope of— Proceedings 
between landlord and tenant—Decree passed under 
S. 18 — Sub-tenant claiming statutory tenancy 
under S. 11 (3) bas no right to ask for variation or 
rescission of such decree—Fact that decree is con¬ 
sent decree is immaterial. 

Section 18 vests a Court with certain powers and 
does not in any other way interfere with ordinary civil 
law as to the rights of parties Under the ordinary civil 
law a person who is not a party to a suit or proceed¬ 
ing has no right to come to the Court to have the 
decree in that suit varied or rescinded. Section 11 (3) 
of the Act has conferred some independent rights on a 
sub-tenant, provided his ca=o is within that section, to 
claim a statutory tenancy under the landlord under 
certain circumstances But nowhere in this Aot is there 
any provision whioh entitles such a sub-tenant to inter¬ 
vene in any proceedings between other parties, namely, 
the landlord and the tenant. Therefore, a sub-tenant 
has no right when he olaims a staturory tenancy under 
S. 11 (3) to intervene and ask for a variation or rescis¬ 
sion of the decree under S. 18. It is immaterial whether 
such a decree is a consent decree or a decree on 
contest or ex parte. [Para 2} 

Sachindra Chandra Das Qupta and Sudhansu 
Kumar Bose —lor Petitioner. 

Chandra Selchar Sen and Bliabesh Narayan Bose — 

for Opposite Party. 

K. C. Chunder J. — The rule was issued on 
the application of the petitioner who was a sub¬ 
lessee of premises No. 81 Pataldanga Street, 
Calcutta. Opposite party ino 2 was the lessee and 
Opposite party No 1 was the landlord. On 4th 
August' 1947 the landlord gave a notice to 
his tenant opposite party No. 2 to quit by the last 
date of August 1947. As the premises were not 
vacated and peaceful possession delivered the 
landlord on 10th October 1947 brought a suit in 
ejectment at the Calcutta Court of Small Causes 
being Suit No. 6772 of 1947. The suit was decreed 
on 8th March 1948 by consent whereby the tenant 
agreed to vacate by 9th September 1948. Opposite 
party No. 2 brought a suit in the Original Side 
of this Court being Suit No 3079 of 1P48 for a 
declaration that the ejectment decree was null 
and void. In that suit by consent it was ordered 
in September 1948 that opposite party no. 2 , the 
tenant, was to give up vacant possession on 31st 
January 3949. It is said that opposite party No. 2 
has now given up possession. On 24th January 
1949 the petitioner who was the sub-tenant in 
portion of the premises filed an application before 
the Court of Small Causes purporting to be under 
S. 11 (3) and S. 18, West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948. It 
was not in execution as the petition itself shows* 
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as also the consent decree, that there was no 
execution proceedings pending at the time. The 
Small Cause Court Judge on 1st February 1949 
dismissed the application on contest but without 
costs holding that the provisions of S. 18 did not 
apply to consent decree and further that the 
petitioner had no locus standi to file an applica. 
tion under s. 18 and thereby make a prayer 
before the Court for varying the deoree which 
was passed on confession. Against this order a 
petition in revision was filed and the present 
rule was issued. 

[2l The main question which arises in this 
oase is whether the petitioner has locus standi to 
ask the Court under 8. 18 of the Act to vary or 
rescind the decree itself. It appears that in a 
decision in the case of Brojendra Kumar v. 
Moslem All Molla in Civil Revn. Case no. 465 
of 1949 dated 12th May 1949 : (A. I R. (36) 1949 
Cal. 610), our learned brother Sen J. made an 
obiter dicta that a sub-tenant could come under 
B. 11 (8) for variation or rescinding of a deoree 
under 8. 18 of the Act. It was not necessary at 
all in that decision to go into that question. 
Section 18 is a section which vests a Court with 
certain powers and does not in any other way 
interfere with ordinary civil law as to the rights 
of parties. Under the orninary civil law, a per¬ 
son who is not a party to a suit or proceeding 
has no right to come to the Court to have the 
decree in that suit varied or rescinded and a 
perusal of 8. 18 would be quite sufficient to show 
that no suph new right was conferred by that 
section upon any third party. Section 11 (3) of 
the Act has conferred some independent rights 
to a sub-tenant, provided his case is within that 
seotion, to olaim a statutory tenancy under the 
landlord under certain circumstances. But no¬ 
where in this Aot is there any provision which 
entitles such a sub-tenant to intervene in any 
proceedings between other parties, namely, the 
landlord and the tenant. How this right given to 
him is to be enforced by him or used as a shield 
by him is a matter with which we are not at 
present concerned and so we express no opinion. 
The sub-tenant not having any right to intervene 
in a proceeding between the landlord and the 
tenant under the Act itself if he claims any 6uch 
right it must be under the general law and it 
may be at once said that under the general 
law he has no such right. Therefore a sub¬ 
tenant has no right when he claims a statu¬ 
tory tenancy under 8. 11 (3) to intervene and 
ask for a variation or rescission of the deoree. It 
is immaterial whether such a decree is a consent 
deoree or a deoree on contest or ex parte. We 
pass no opinion whether a consent deoree can be 
varied or rescinded under this seotion at the 
instance of any of the parties to the suit. 


[3] Under the circumstances the Small Cause 
Court Judge came to a right decision though his 
reasons may not be proper. 

[ 4 ] The rule is, therefore, discharged. Each 
party to bear his own costs. 

G- N. Das J—I agree. 

K.S. Rule discharged. 

A. I. R. (37) 1950 Calcutta 83 [G. N. 21.] 
K. C. Chunder and P. N. Mitra JJ. 

Hazi Mahammad Ekramal Haque — 
Appellant v. Province of Bengal through the 
Land Acquisition Collector — Respondent. 

A F.O.D. No. 146 of 1945, Decided on 27th July 1949, 
against decree of Arbitrator appointed under the 
Defence of India Act for Calcntta and 24-Parganas at 
Alipore, D/-7th April 1945. 

Land Acquisition Act (1894), S. 23 (1)—Requisi¬ 
tion—Possession taken — No acquisition ot owner¬ 
ship — Compensation has to be assessed on basis of 
fair market value for such interest—Fair rent must 
be notional fair rent of hypothetical tenant — Any 
restrictive executive order or Rent Control Order 
cannot be considered in assessing fair rent. 

In case of a requisition where possession is taken, 
and there is not a complete acquisition of ownership of 
the land or buildings, compensation has to be assessed 
und<r S. 23 on the basis of fair market value for such 
interest in land. The relationship created is not that of 
a landlord and a tenant. Therefore, in diciding upon 
fair rent, for the purpose of S. 23, it must bo a notional 
fair rent of a hypothetical tenant, and the assessment 
of such notional fair rent must bo based upon a consi¬ 
deration whiob dors not take into account restrictions 
temporarily imposed by any restrictive executive order 
or legislation like Rent Control Order, etc. The assess¬ 
ment in practice should be as if it was of a house of 
like nature let out fur the first time to a tenant who is 
not compelled to take it up and by a landlord who is 
not compelled to let it out. The practical method will 
be to assess rent a3 if it was a new houao for the first 
time let out on that date. [I’ara 5] 

Annotation : (’46-Man.) Land Acquisition Act, 
8. 23, N. 8. 

Atul Chandra Oupta and Shyama Charan Mitter 

— for Appellant. 

Chandra Sehhar Sen, Jajneswar Majumdar and 
Smriti Kumar Roy Chaudhury —tor Respondent. 

K- G. Chunder J. —This is an appeal against 
a decision of the arbitrator in a proceeding in 
connection with the assessment of compensation 
for a building requisitioned under the Defence 
of India Act, 8. 19, read with Defence of India 
Rules 81 (2) (bb) and 8. 75A of the Rules. 

[ 2 ] Briefly, the facts are that premises no. 9 
Chittaranjan Avenue ueed to be occupied by the 
Central Government under a lease which expi¬ 
red on 29 th July 1943. The lease had been gran¬ 
ted on 28th July 1940, the rent reserved being 
Bs. i 960 monthly. On the expiry of the lease, the 
owner refused to renew the tenancy. Therefore 
on 80tb July 1943, a requisition order was served 
requisitioning the building for the Controller of 
the Army Faotory Accounts. The Collector offer. 
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ed Rs. 2200 aa tbo monthly rent inclusive of the 
Corporation tates. This was refused by the land¬ 
lord who claimed Rs. 3983 as the monthly rent 
inclusive of rates. He asked for a reference to 
arbitrator. The arbitrator came to the conclusion 
that as the House Rent Control Order had come 
into force from 26ch June 1913, the landlord if 
ho had let out the house on 30th July 1943, would 
not have been entitled to any increase in rent 
because of the limitations contained in S. 8 of 
that Order and he was not entitled to claim any 
increased rent. Under the Rent Control Order, 
then in force, only an increase of rent by ten 
per cent, could havo been claimed if the creation 
of the tenancy was prior to 1st December 1941 
which it was in the present case, but the right 
to increase rent was limited by S. 8 of the Order, 
and in the present case, in view of S. 8 no in- 
crease would have been possible in the rent and 
so the arbitrator came to the conclusion that 
R3. 1950 should be the fair rent, and as the 
Collector had offered much more than that, he 
did not disturb what the Collector had done. 
The landlord has come up on appeal. 

[3] It has been urged by Mr. Gupta on behalf 
of the appellant that the entire principle on 
which compensation has been assessed in the 
present case is wrong. According to him, the 
occupation will be for an indefinite period, and 
this fact is not contested. He urges that there is 
no provision in law, when once compensation 
has been assessed, for changing the same from 
time to time. This proposition cannot be contes¬ 
ted. 

[ 4 ] The requisitioning authority is not a 
tenant in law, and therefore whatever changes 
aro introduced in tbo rent control legislation 
cannot henoficially affect the claimant. It is 
clear, and is not disputed, that in the present 
case the appellant wrote to the Collector after 
the West Bengal Aot of 1948 came into force 
that the amount paid by tbo Government ought 
to bo increased by forty per cent, because such 
was the increment allowed by that Act. The 
Collector rightly contended that the Government 
was not a tenant, and so the claim did not come 
within the West Bengal Act of 1948 and the 
amount awarded by the arbitrator would not be 
increased by any percentage. 

[6] We are disposed to agree with the conten¬ 
tion of Mr. Gupta after havjng heard both the 
Senior Government Pleader and the Junior 
Government Pleader. It is clear that in case of 
a requisition like this, where possession is taken, 
and there is not a complete acquisition of owner, 
-jhip of the land or building, compensation has 
to be assessed under S. 23, Land Acquisition Act 
on the basis of fair market value for such interest 
in land. The relationship created is not that of 


a landlord and a tenant. The requisition is byl 
the Government by virtue of its suzerian position 
by which it can forcibly take away any one’s 
property. It is the superior authority which the 
State possesses by virtue of which such compul¬ 
sory acquisition or requisition i3 made. It does 
not bring about any actual relationship of land, 
lord and tenant. Therefore the Rent Control 
Order or other legislation or executive order with 
tho baoking of legislation have very little direct 
bearing upon the assessment of compensation. 
Tho market value of the interest taken away 
from the owner has got to be assessed. In the 
present case, it is the possessory interest which 
has been taken by the State, and, therefore, in 
assessing the fair market value of the case, fair 
rent is taken to be a good criterion. It is as a cri¬ 
terion of market value of the interest that the 
question of fair rent arises, and the only bearing 
that the rent control legislation may have is in 
so far as it affects by way of fall in rent the 
income which will be obtainable from the pro- 
perty in a proper market by a landlord. Rent 
may be brought down by means of such legisla¬ 
tion or Rent Control Order and, therefore, fair 
rent to be assessed may be lower, but it cannot 
for a moment be contended that tho principle on 
which compensation should be assessed is the 
principle on which a rent controller will at that 
particular time assess that particular building or 
land to rent for the very simple reason that in 
spite of the Rent Control Order certain rights 
remain with a landlord e. g. in particular cases 
even mentioned in the Rent Control Order itself, 
a right of re-entry lies with the landlord but not 
in case of requisition. Then again a Rent Con- 
trol Order being an executive order, though 
backed by legislation under the Defence of India 
Act, has only a very limited duration, or expect¬ 
ed to have a limited duration, whilst the requisi¬ 
tion made by the Government was for an 
indefinite period. It has now been made clear 
that it is for an indefinite period. This was done 
when the appellant communicated with the col¬ 
lector and wanted to know when possession was 
likely to be given over. He was informed that 
the occupation by the Government would be for 
an indefinite period. The owner not being in the 
position of a landlord does not become entitled 
to any increment of rent, as was rightly pointed 
out by the Collector, that subsequent legislation 
might entitle a landlord to. Therefore, in decid¬ 
ing upon fair rent, for the purpose of s. 23, Land 
Acquisition Act, it must be a notional fair rent 
of a hypothetical tenant, and the assessment of 
suoh notional fair rent must be based upon a 
consideration which does not take into account 
restrictions temporarily imposed by any re ^ r ‘°' 
tive executive order or legislation like Ron 
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Oontrol Order eto. The assessment in practice 
should be as if it was of a house of like nature 
let out for the first time to a tenant who is not 
oompelled to take it up and by a landlord who 
is not compelled to let it out. The practical 
method will be to assess rent as if it was a new 
house for the first time let out on that date. 
This will exclude all the trouble that has been 
introduced in the present case by taking into 
aooount the Rent Control Order which has very 
little direot bearing except in so far as it has or 
has not succeeded in bringing down the market 
rate of rent. Rule 75A, Defence of India Rules 
corresponds in England with Regulation 51 of 
Defence General Regulations, 1989, as to power 
to take possession of land, and as to compensa. 
tion under the Defence Compensation Aot, 1939, 
was passed in England. Unfortunately there 
was no such elaborate provision for compensa. 
tion made in India as it was done in England 
in the Act of 1939 so that we have all this trouble. 
If requisitioning is to be made a permanent 
method of acquiring subordinate interest in pro- 
perty foroibly by the Government, it is desirable 
that the rate and method of compensation should 
be settled by appropriate legislation after careful 
consideration. 

[6] In the present case, the arbitrator proceed- 
ed upon a wrong principle and his decision must 
be set aside and the matter is remitted baok to 
him for further consideration and disposal of the 
case according to law in the light of the princi. 
pies laid down and according to the evidence 
which both sides may have already adduced or 
may on remand adduce before him. 

[7] The appellant will get his costs from the 
respondent : Hearing fee twenty gold mohurs. 

P. N. Mitra J.—I agree. 

V.R.B. Order accordingly. 


A. I. R. (37) 1980 Calcutta 85 [C . N. 22.] 

G. N. Das J. 

Balaram Mandal — Defendant 2 — Appel¬ 
lant v. Sahebjan Gazi and others — Respon¬ 
dents. 

S. A. T. No. 171 of 1949 (Taxing Matter), Decided 
on 22nd July 1949, against decree of 8ub-Judge, Second 
Court, Alipnr, D/-22nd December 1948. 

(a) Court-fees Act (1870,), S. 7 (iv) (c) — Suit for 
declaration of title and for permanent injunction 
restraining defendant from interfering with plain¬ 
tiff's possession—Section 7 (iv) (c) applies—Plain¬ 
tiff to put single valuation — Court ha3 power to 
correct valuation under S. 8C (Beng.) — Court is 
however powerless where there is no objective 
standard of valuation—Where plaintiff is not before 
Court, Court to put valuation as best as it can. 

The expression 'consequential relief’ meanB some 
relief which follows directly from the declaration, the 
valuation of whloh is not capable of being definitely 


ascertained and which is not specifically provided for 
and oannot be olaimed independently of the declaration 
as a substantial rolief. 

Where the plaintiff has prayed for a declaration of 
his title and for a permanent injunction restraining 
the defendant from interfering with his possession the 
prayer for a permanent injunction is a consequential 
relief and court-fees are payable, under S. 7 (iv) (c), ad 
valorem on the amount at which the rolief is sought to 
bo valued in the plaint,subject to the provisions of S. 8C 
(Beng). Where the relief for declaration is valued 
at Rs. 1000 and tho consequential relief by way of 
permanent injunction at Rs. 10 and a fixed court-fee has 
been paid on the former relief under 8ch. II, Art. 17 

(iii) and on the latter relief under S. 7 (iv) (d), tho 

mode of valuation is entirely erroneous. The correct 
mode of valuation is to put a single valuation, 
the option of valuing the relief resting with tho plaintiff. 
The High Court has power to correct a valuation 
improperly made by the plaintiff. However, as no rules 
under S. 9, Suita Valuation Act, havo been framed the 
Court is powerless in cases where there is no objective 
standard of valuation. [Paras 9, 10 & It] 

The proper procedure in cases where the defendant 
and not the plaintiff is before the Court, is that the 
Court has to serve a notice on the plaintiff to appear in 
Court for the limited purpose of assessment of court- 
fees and if the plaintiff fails to appear in spite of such 
notice the Court is authorised to put a valuation as 
best as it can in the circumstances of each particular 
case: Case law referred. [Para 12] 

Annotation : (’41-Cora.) Court-fees Act, S. 7 (iv) (c) 
N. 21 and 23. 

(b) Court-fees Act (1870), S. 17 (2) (Beng.)-Re- 
liet — Meaning of — Section 17 (2) not applicable 
to cases under S. 7 (iv) (c). 

Relief contemplated by fc>. 17 (2) must be one in 
respect of which court-fees aro independently payable 
under the Act. It cannot mean consequential relief 
which i3 not per sc chargeable with court-foes. Sec¬ 
tion 17 (2) doe3 not apply to cases arising under S. 7 

(iv) (c) where a single valuation is to be pat and ad va¬ 

lorem court-fees aro to be paid on that valuation : 63 
C. W. N. 340, Distant. [Para 15] 

Annotation : (’44-Com.) Court-fee3 Act, S. 17, N. 8, 

Pt. 3. 

Bholanath Roy — for Appellant. 

Chandra Sekhar Sen and J. Mujumdar, Govern¬ 
ment Pleader — for Government. 

Judgment. — This is a reference under s. 5, 
Courfc-fees Act and raises three questions for 
decision, viz., (l) whether one valuation should 
be put under s. 7 (4) (c), Court-foes Act, subject to 
correction by the Court under S. 8 (c), Court-fees 
Act; (2) where the defendant and not the plain¬ 
tiff is before the Court, what is the procedure to 
be followed for valuing tho relief and (3) whether 
8 . 17 (2), Court-fees Act as amended would apply 
to cases arising under S. 7 (4) (c), Court-fees Act. 

[2] The Bubstance of the plaint, as it appears 
from the report of the Stamp Reporter, is that 
the plaintiff brought the suit out of which the 
appeal arises on the allegation that the disputed 
property belonged to one Akazaddin and others. 
The plaintiff purchased the same by a registered 
deed of salo for a consideration of Rs. 1,000 from 
the said Akazaddin and others in the tenami of 
of his brother-in-law defendant l. The plaintiff 
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went into possession of the property purchased 
by him. Later on, defendant l sold the disputed 
property to defendant 2 who in collusion with 
defendants 3 and 4, is trying to dispossess the 
plaintiff from the disputed property. The plain- 
tiff accordingly brought the suit for declaration 
that defendant 1 is the benama'ar of the plaintiff 
in respect of the disputed property and for a 
permanent injunction restraining the defendants 
from taking possession. 

[3] The suit was valued at Rs. 1,000 for declara- 
tion and Rs. io for permanent injunction. A sum 
of Rs. 20 was paid on the prayer for declaration 
and a sum of annas 12 only was paid on the 
prayer for permanent injunction. 

[4] The suit was decreed on contest. 

[5] An appeal was taken by the contesting 
defendants to the lower appellate Court on the 
valuation as made in the plaint and court-fees 
wore paid on the same footing. The appeal was 
dismissed by the lower appellate Court. 

[6] The present appeal has been taken by de¬ 
fendant 2 and in the memorandum of appeal 
court-fees have been paid on the samo basis as 
it was paid in the Courts below. 

[7] The Stamp Reporter was of opinion that the 
mode of valuing the relief claimed in the plaint 
was contrary to s. 7 ( 4 ) (c), Court-fees Act and 
that court-fees should be paid on a single valua¬ 
tion of the reliefs claimed in the plaint. The 
learned advocate for the appellant having con¬ 
tested the view taken by the Stamp Reporter, 
the aforesaid points of difference were placed by 
the Stamp Reporter before the learned Regis- 
trar, Appellate Side, as a Taxing Officer of this 
Court. 

[8] The learned Registrar was of opinion that 
the questions involved are substantial questions 
and require a decision by the Court. The matter 
was referred to me as a Taxing Judge under the 
orders of the learned Chief Justice for giving my 
decision on the points already mentioned. I 
shall first take up the first question submitted 
to me for decision. 

[9] I have already stated the substance of 
the plaint which is to be found in the report 
of the Stamp Reporter and this is not disputed 
on behalf of the defendant appellant. The pre¬ 
sent case, therefore, is one where the plaintiff 
has prayed for a declaration of his title and for 
a permanent injunction restraining the defen¬ 
dant from interfering with bis possession. The 
question is whether s. 7 ( 4 ) (c), Court-fee3 Act 
is attracted to the facts of this case. Section 7 
( 4 ) (c), Court-fees Act would apply if the suit 
is one tor a declaration where a consequential 
relief is prayed for. The expression ‘consequen¬ 
tial relief has been defined to mean Eome relief 
which follows directly from the declaration, the 


valuation of which is not capable of being de- 
finitely ascertained and which is not specifically 
provided for and cannot be claimed indepen¬ 
dently of the declaration as a substantial relief: 
Kalu Ram v. Babu Lai, 54 all. 812: (A. I. r. 
(19) 1932 ALL. 485 P.B.), Mt Zeb Ul-Nisa v. 
Din Mohammad, I. L. R. (1941) Lih. 451: (a.I.R. 
(28) 1941 Lah. 97 F B ). Tested in this light, the 
prayer for a permanent injunction in the pre¬ 
sent case is a consequential relief. The present 1 
case, therefore, directiy comes within S. 7 ( 4 ) (c)J 
Court-fees Act. Court-fees are, therefore, paya¬ 
ble ad valorem on the amount at which the 
relief i3 sought to be valued in the plaint, sub¬ 
ject to the provisions of s. 8 (c), Court-fees Act. 

[ 10 ] In the plaint, the plaintiff has valued 
the relief for declaration at Rs. 1,000 and the 
consequential relief by way of a permanent in¬ 
junction at Rs. 10. A fixed court-fee of rs. 20 has 
been paid on the former relief under Soh. II, 
Art. 17 (iii), and on the latter relief under s. 7 ( 4 ) 
(d), Court-fees Act. Such a mode of valuation 
is entirely erroneous and the court-fees paid are 
not in terms of the statute. The correct mode 
of valuation of the relief in such a case is to put 
a single valuation, the option of valuing the re¬ 
lief resting with the plaintiff. This was held by 
this Court in the case of In re Kalipada 
Mukherji, 58 cal. 281 : (a. I. r. ( 17 ) 1930 cal. 
686). This is conceded by the learned advocates 
appearing on both sides. Mr. Roy, appearing 
for the appellant, however, contends that un¬ 
less the plaintiff values his relief properly the 
proper fee payable on the plaint and on the 
memorandum of appeal cannot be ascertained, 
and as there is no objective standard of valua¬ 
tion in the present case, the Court is not in a 
position to value the same. In the present case, 
the plaintiff was served with a copy of the order 
of this Court specially drawing his attention to 
the fact that the plaint may have to be valued 
in this Court under S. 7 (4) (c), Court-fees Act. 
The plaintiff has chosen not to appear in pur¬ 
suance of the notice. 

[ll] The power of this Court to correct a 
valuation improperly made by the plaintiff was 
recognised in the case of Narayangunj Central 
Co-operative Sale and Supply Society Ltd. v. 
Nafizuddin Ahmed , 61 Cal. 796 : (A. I. R. (21) 
1934 cal. 448 F. B.), and is now embodied in 
S. 7 (4) (c), Court-fees Act as amended by 
B. 7 ( 2 ), Bengal Act, (Act vil [7] of 1935), 1935. 
As pointed out, however, in the case of Star 
Trading and Investment Ltd. v. Ashutosh 
Muker jec, 43 O. W. N. 1116 : (A. I. R. (26) 1939 
Cal. 627), as no rules under S. 9, Suits Valuation 
Act have been framed, the Court is powerless in 
cases where there is no objective standard of valua¬ 
tion. If the question had arisen in the trial Court. 
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the Court might have acted under o. 7, R. 11, 
Civil P. 0. In the present case, however, the 
plaintiff is a respondent and has not appeared 
before the Court in spite of service of notice. 
The question, therefore, is whether the Court is 
powerless in these circumstances. As the plain¬ 
tiff has not availed himself of the option given 
to him by law of valuing the relief, in my 
opinion, the Court has to value the same as 
best a9 it can. In cases arising under S 7 (4) (c), 
Court-fees Act, the value for the purpose of 
jurisdiction follows the valuation for the pur- 
pose of court-fees. In the case of Satlendra Nath 
v. Ram Chandra, 25 0. W. N. 768 : (a. I. R. 
(8) 1921 cal. 84), the plaintiff valued his suit at 
Rs. 1,010 for the purpose of jurisdiction. The 
Court [?] to trial on that footing. The decree for 
costs on a valuation of Ra. 1,010 was passed in 
favour of the plaintiff. In my opinion, in the 
special facts of this case, the value of the relief 
cannot bo put at a sum less than Rs. 1,010. As 
such the value of the relief in the present case 
must be deemed to be Rs. 1.010 under S. 7 (4) (c), 
Court-fees Act. This disposes of the first ques- 
fcion which was referred to me for my decision. 

112] As regards the second question, the pro¬ 
per procedure in cases where the defendant 
and not the plaintiff is before the Court, the 
Court has to serve a notice on the plaintiff to 
appear in Court for the limited purpose of assess¬ 
ment of oourt*fees, and if the plaintiff fails to 
appear in spite of such service of notice, the 
lOourt is authorised to put a valuation aB best 
as it can in the circumstances of eaoh parti¬ 
cular case. 

[13] Coming to the third question, the material 
provision is 8. 17 (!j), Court fees Act whioh runs 
as follows: 

‘‘Where more reliefs thau one based on the same 
cause of action are sought either jointly or in the 
alternative, the fee shall be paid according to the value 
of the relief in respect of which the largest fee is 
payable.” 

[ 14 ] In the case of In re Kalipada Mukherji, 
68 oal. 281: (a. i. R (17) 1930 Gal. 686), Rankin 
J. was of opinion that in cases coming within 
8.7 (4) (o), Court-fees Act, there is only one relief 
and court-fees have to be paid on a single valua¬ 
tion whioh it is the right and duty of the plain¬ 
tiff to put in the plaint. In the case of Mohitosh 
Mukherjee v. Satyanarain Chatterjee, 53 o.W.N. 
840, whioh arose out of a suit for a declaration 
that two deeds of gift and settlement were invalid 
as being fraudulent and collusive and for khas 
possession, Sen J. held that the case came with¬ 
in 8. 7 (4) (c), the relief for possession being 
anoillary to the relief for declaration. Sen J. 
then proceeded to observe that the relief for 
declaration and the relief for khas possession are 
two reliefs based on the same oause of action 
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and as such the fee shall be paid according to 
the value of the relief in respect of which the 
largest fee is payable. The view taken by Rankin 
J. in the oaso of In re Kalipada Mukherji, 53 
Cal. 281 : (A. I. R. (17) 1930 cal. G86), was held 
to have become obsolete in view of the amend¬ 
ment of S. 17, Court-fees Act by S. 12 , Bengal 
Aot, (ACt VII [7] Of 1935), 1935. 

[15] The answer to the question formulated 
really depends on the meauing of the word 
‘relief’ occurring in that clause. In my opinion, 
the second part of the clause clearly shows that 
the relief contemplated by the clause must be 
one in respect of which court-fees are indepen¬ 
dently payable under the Act. It cannot mean 
consequential relief which is not per se chargea¬ 
ble with court-fees. The view taken by Sen J. 
does not seem to be correct. In my opinion, 
S. 17 (2) does not apply to cases arising under 
B- 7 (i) (c), Court-fees Act where a single valua- 
tion is to be put, and ad valorem court-fees are 
to be paid on that valuation. 

[16l The defendant-appellant must pay tho 
costs of this reference, hearing fee being asses¬ 
sed at one gold-mohur. 

D.n. Answers accordingly • 

A. I. R. (37) 1950 Calcutta 87 [C. N. 23.] 
G. N. Das and Guha JJ. 

Kally Nath Dutta — Defendant 3—Petitio¬ 
ner v Shew Bux Mohata & another , Plaintiffs 
and others. Defendants — Opposite Party. 

Civil Rule No. 474 of 1919, Decided on 19th July 
1949, from order of fourth Addl. Sub-Judge, Alipur 
(24-Paraganas), D/- loth March 1949. 

(a) Evidence Act (1872), S. 106-Plaintiff claiming 
actual receipts as mesne profits — Burden of proof 
lies on defendant—Plaintiff claiming mesne profits 
which defendant ought to have received — Burden 
rests on plaintiff. 

Where tho plaintiff claims mesne profits tho burden 
of proof would depend on the nature of the claim made 
by tho plaintiff. If tho plaintiff limits his claim to tho 
actual profits which the defendant is said to have 
received obviously in 6uCh a ca6e, as the defendant is 
the person who had special knowledge of the actual 
receipt of profits received by him, the burden would 
lie on him to prove the actual receipts made by him. If, 
on the other band, the plaintiff wants to make the 
defendant liable for the profits which the defendant 
ou-ht to have received by tho use of ordinary diligence 
in°the event it cannot be said that that is a matter 
within the special knowledge of tho defendant and the 
burden of proof would rest on the plaintif! to prove tho 
probable receipts in respect of the disputed property : 
A T R (12) 1925 Mad. 145, Rel, on; 8 Cal. 343, Dist¬ 
ing ; A. I. R. (30) 1943 Pat. 69 and A. I. R. (30) 1943 
Cal. 125, Ref. [Para 4] 

Annotation : (‘46-Man.) Evidenco Act, 8. 106, N. 2. 

(b) Civil P. C. (1908), S. 115 (c) — Material irre¬ 
gularity—Plaintiff claiming mesne profits — Claim 
not limited to actual prolits received by defendan 
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Direction of Court to Commissioner to ask defen¬ 
dant to lead evidence in first instance-Case comes 
under section. 

The Court acts with material irregularity in the exer¬ 
cise of its jurisdiction when it adopts a wrong procedure 
in the course of the trial which materially affects the 
decision of the case. Thus, where the plaintiff claiming 
mesne profits does not limit bis claim to the actual pro¬ 
fits received by the defendant, the direction of the Sub¬ 
ordinate Judge to the Commissioner to ask thedefendant 
to lead evidence in the first instance materially affects 
the determination of the question of mesne profits and 
the case comes within S. 115 (c) : A. I. R. (36) 1949 
P. C 156, Foil. ; A. I. It. (36) 1919 P. C. 239, Expl. : 
Oaf law discussed. (Paras 8 and 10] 

Annotation : ('44-Com.) Civil P. C., S. 115, N. 12 
Pfc, 35. 

(c) Civil P. c. (1908), s. 115 (c) _ Error of law- 
Jurisdiction of Coutt not involved — High Court 
cannot interfere under section. 

Only in those cases where in the exercise of jurisdiction 

the Court acts illegally or with material irregularity that 
the High Court can interfere under S. 115 (c); a mere 
error of law not involving the jurisdiction of the Court 
is not enough. [Para 10] 

Annotation : ('44-Com.) Civil P. C., S. 115 N. 13. 

.Chandra Sehhar Sen andSyamadas Dhatlacharyya 

. , — for Petitioner. 

Apurba Charan Mukherje and Sunil Kumar Ghose 
(for Nos. 1 and 2); Satindra N. Roy Choudhury 
and Sovcndra Aladhab Basu (for Nos. 3, 4 and 7) 
and Lala Hemanta Kumar and Alonohar Saha 
(for No. 6) — for Opposite Party. 

G. N. Das J, — Tbig rule was obtained by de- 

fendant 3 against an order of tbe learned Subordi- 
nato Judge dated istb March 1949 in which ho 
gave certain directions in the matter of the as¬ 
certainment of mesne profits, to a Commissioner 
appointed for this purpose. In 1944 a suit for 
declaration of the plaintiff’s title and for reco¬ 
very of possession was instituted against several 
defendants. Defendants l, 2 and G were the 
trustees to the estate of one Sm. Sekheswari. 
Defendants 3, 4 and 5 were in possession of dis- 
tinct plots under the trustees. On 20 th March 
1948 the suit was decreed, the plaintiff’s title was 
declared and a decree for recovery of possession 
and for mesne profits was passed in favour of 
the plaintiff. Against the decree defendant 3 
preferred an appeal to this Court and obtained 
civil Rule No. 872 (f) of 1948 for a stay of the 
decree for delivery of possession and for ascer¬ 
tainment of mesne profits. This rule was heard 
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ascertainment of tbe mesne profits for the entire 
period from 13th September 1944 till August 195 a 
and after such ascertainment the order requiring 
security to be furnished would be liable to bo 
varied. After tbe matter went down tc tbe Court 
below the plaintiff filed a petition stating that 
the mesne profits should be calculated on the 
basis that the profits of a cotta of land was Re. 10 
per month. On this footing the plaintiff stated 
that tbe probable mesne profits would come up 
to R 8 . 4,08,000. To this petition defendant 3 filed 
a petition of objection wherein he mentioned the 
profits received by him, and that the profits so 
received by him were largely due to the im¬ 
provements made by him and which cost him a 
sum of about rs. 2 , 00 , 000 . After making deduc¬ 
tions for interest on such cost the defendant 
stated that the nett profits would be about Rs. 500 
per annum. In tbe alternative tbe defendant stated 
that tbe probable rent of the disputed land would 
be Rs. 6 per cottah per annum. By an order 
dated 15th February 1949 the learned Subordinate 
Judge made a rough estimate. He took the view 
that the land in the possession of defendant 3 
would be about 6 bighas, tbe probable letting 
value would be Rs. 12 per cottah per annum and 
on that footing be calculated tbe probable mesne 
profits for tbe entire period, roughly six yeare, 
at the total sum of rs. 8640. Thereafter the Court 
proceeded with the work of ascertaining the 
mesne profits of the land. A commissioner was 
appointed to ascertain the same. The commis¬ 
sioner in the course of his enquiry prayed for 
directions as regards the question as to the per¬ 
son on whom the onus lay to prove the amount 
of mesne profits. The learned Subordinate Judge 
dealt with this matter by ordei; No. 109 dated 16th 
March 1949. In the course of his order the 
learned Subordinate Judge stated that the defen¬ 
dant judgment-debtor who was in possession 
was to lead evidence first to enable the com¬ 
missioner to arrive at a conclusion as regards 
the amount of mesne profits. In case defendant 8, 
the judgmeut-debtor, did not lead such evidence 
the commissioner was to take further directions 
from the Court. On behalf of defendant 3, the 
judgment-debtor, a prayer was made that in case 


on 23rd August 1948. An order was made by this 
Court directing stay of delivery of possession on 
certain conditions. The order directed that the 
Subordinate Judge should make a rough estimate 
of the mesne profits in respect of the property 
which was in the possession of defendant 3 from 
the date of suit, that is, 13th September 1944 till 
August 1950. If the security was furnished in 
respect of this sum the decree for delivery of pos¬ 
session would be stayed. There was a further 
order made in the rule to the effect that there¬ 
after the Subordinate Judge would proceed to an 


he was called upon to lead evidence first he 
might be allowed the opportunity of adducing 
rebutting evidence. The learned Judge did not 
pass any final orders on this petition but held 
it over for further direction in case the question 
arose at a later stage. It is the propriety of this 
order which is called in question in this Rule on 
behalf of the petitioner. 

[ 2 ] Mr. Sen appearing on behalf of tbe peti¬ 
tioner has contended that the learned Subor¬ 
dinate Judge adopted a wrong procedure by calling 
upon defendant 3 to lead evidence first. His- 
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contention is that in a oase like tho present the 
burden of proof is initially on the plaintiff and 
itisthe plaintiff who is to lead evidence first. He 
has referred us to some cases bearing on this 
question. 

[3] Mr. Apurba Charan Mukherji appearing 
for the decree-holders has raised two contentions. 
In the first place he contends that the learned 
Subordinate Judge was right in holding that the 
burden of proof lay on the defendant judgment- 
debtor who was in wrongful possession. He has 
referred us to a deoision of this Court in the case 
of Brojendra Coomar Roy v. Madhub Chun, 
der Ghose, 8 cal. 343. He has also contended 
that even assuming that the learned Subordinate 
Judge was wrong in holding that the burden of 
proof lay on the defendant, that is at best an 
error of law and this Court is powerless to in¬ 
terfere with the order passed by the Court below 
in revision. 

U1 We shall first deal with the first question, 
viz., whether in a case like the present it was for 
the plaintiff to adduce evidence first on the 
ground that the burden of proof lies on him. The 
word mesne profits is defined in S. 2, cl. (12), 

Civil P. 0., which runs thus: 

" ‘Mesne profits 0 1 property means those profits 
whioh the person in wrongful possession of such pro¬ 
perty actually received or might with ordinary dili¬ 
gence have received therefrom, together with interest 
on suoh profits, but shall not include profits due to 
improvements made by the person in wrongful posses¬ 
sion.” 

A plain reading of the clause shows that the 
plaintiff is entitled to receive from the person in 
wrongful possession either the profits received 
by euoh a person or the profits which such a 
person might have derived by the exercise of 
ordinary diligence. The burden of proof would 
depend on the nature of the claim made by the 
plaintiff. If the plaintiff limits his claim to the 
actual profits which the defendant is said to have 
received, obviously, in suoh a case, as the defen¬ 
dant is the person who had special knowledge 
of the actual receipt of profits received by him, 
the burden would lie on him to prove the actual 
reoeipts made by him. If, on the other hand, the 
plaintiff wants to make the defendant liable for 
the profits which the defendant ought to have 
received by the use of ordinary diligence in the 
event it oannot be said that that is a matter 
within the Bpeoial knowledge of the defendant 
and the burden of proof would rest on the plain¬ 
tiff to prove the probable receipts in respeot of 
the disputed property. Under 8. 101 , Evidence 
Aot the burden lies on the person who would fail 
if no evidence is given on either side. This is 
Bubjeot to a qualification to be found in S. 106 , 
Evidence Aot. The observation of Field J. in 
the oase of Brojendra Coomar Roy v. Madhub 


Chander Ghose, (8 Cal. 343) quoted above 
is to the effect that as tho defendants were in 
possession as wrong-doers it lay upon them to 
show what profits were realised by them. This 
observation has got to bo read in tho light of the 
facts of that case. In that case a claim was made 
in regard to mesne profits in respect of a cer¬ 
tain taluk of which the defendant was in wrongful 
possession. The defendant produced certain 
account papers and wanted to prove to the Court 
the aotual receipts which came into his hands. 
The account papers were found to be unreliable. 
It is under these circumstances that Fiold J. 
made the above observation. It cannot be said 
that this observation was intended to lay down 
a general rule applicable to all caees where the 
plaintiff claims mesne profits from tho defendant. 
Brojendra Coomar Roy's case, (8 Cal. 313) was 
considered in the case of Ramahka v. Negasam. 
47 Mad. 800: (A. I. H. (12) 1925 Mad. 145 ). That, 
was a case which arose out of proceedings 
by way of restitution, the defendant claiming 
mesne profits from tho plaintiff in r6spo3t of the 
property which was taken possession of by the 
plaintiff in course of execution. In that case a 
question arose as to who would begin first. Their 
Lordships of tho Madras High Court after re¬ 
ferring to the provisions of O. 18 , R. l, Civil P. C., 
proceeded to state that in the enquiry held by 
the commissioner the defendant was to lead his 
evidence in the first instance and thereafter the 
plaintiff would lead his evidence. It may be 
pointed out that in that case the defendant was 
the person who was claiming mesne profits as 
against the plaintiff who was in wrongful posses- 
sion. The case therefore is an authority for the 
proposition that the person claiming mesne 
profits has to lead evidence first. In the cousre of 
their judgment their Lordships draw a distinc¬ 
tion between two classes of cases which may 
arise in the matter of determination of the 
amount of mesne profits. Their Lordships point 
out that in case tho plaintiff claims tho aotual 
receipts made by the defendant as mesne profits, 
by virtue_of the provisions of 8. 106, Evidence 
Aot, the burden would lie on the defendant, that 
ie the person in wrongful possession to lead evi¬ 
dence first but where the plaintiff makes a claim 
in respect of profits that might have been realis- 
ed by the defendant by the exercise of reason¬ 
able care the burden of proof would lie on the 
plaintiff to show the probable profits which the 
defendant might have received. We entirely 
agree with the view taken by the Madras High 
Court. This view found favour with the Patna 
High Court in the case of Ram Eishun Lai v 
Abu Abdullah, 21 Pat. 736 :(a. I. R. (30) 1943 pat. 
69). Mr. Sen aleo drew our attention to the case 
of Province of Bengal v. Sm. Purna Sashi 
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Chaudhurani, 75 0. L. j. 479 :(a. i. r. (30) 
1943 cal. 125). In that case Nasira Ali J. with 
whom the learned Chief Justice agreed observed 
that where the plaintiff claims probable profits 
of the land tbe burden lies on the plaintiff to 
prove what those probable profits are. 

[5] On a consideration of tbe cases referred 
to above we hold that in the present case the 
burden lies primarily on the plaintiff to prove 
his claim. As such the plaintiff is to begin first. 
Mr. A. C. Mukherji did not say in answer to a 
question by the Court that the plaintiff would 
limit his claim to the actual profits which the 
defendant received. Tho first contention raised 
on behalf of the petitioner must therefore succeed. 

IGJ We have now to consider the second ob- 
jcctiou raised by Mr. Mukherji. This concerns 
the powers of this Court to interfere in revision 
under s. 115, Civil P. C. which runs thus : 

“The High Court may call for the record of any 
oase which has boon decided by any Court subordinate 
to such High Court and in which no appeal lies 
thereto, and if such subordinate Court appears— 

(a) to have exercised a jurisdiction not vested in it 
by lav/, or 

(b) to havo failed to exercise a jurisdiction eo 
vested, or 

(c) to have acted in the exercise of its jurisdiction 
illegally or with material irregularity, tho High Court 
may make such order in the case as it thinks fit." 

Mr. Sen contends that the present case is cover, 
ed by tho observations of Sir John Beaumont in 
the case of N. S. Venhatagiri Ayyangar v. 
Hindu Religious Endowments Board, Madras, 
53 C. W. N. 458 : (A. I. R. (36) 1949 P. C. 156), 
towards the end of the judgment at p. 461. In 
order to appreciate the observation to which we 
shall refer presently it is necessary to state the 
.facts which came up for decision in that case. In 
that case a question arose as to the construction 
of a will. This had bearing on the question whe- 
ther the temple therein in dispute was a private 
temple or a public temple. The High Court was 
of opinion that the learned District Judge was 
under a serious error in construing the terms of 
the will. On this ground tho High Court interfer¬ 
ed with the decision of the learned District Judge 
in revision and proceeded to give a decision on 
their view of the construction of the will. Before 
the Judicial Committee a question was raised 
as to whether the High Court acted with 
jurisdiction in sotting aside the deoision of the 
District Judge under S. 115, Civil P. C. The 
Judicial Committee wa3 of opinion that the 
High Court had exceeded their jurisdiction in 
interfering with the decision of the District 
Judge on the question of the construction of the 
will. Their Lordships in the course of their judg¬ 
ment referred first to the following passage in 
the case of Rajali Amir Hussan Khan v. Sheo 
Balcsh Singh, 11 Cal. 6:11 I. A. 237 (P. C.) viz. : 


"Whether they decided rightly or wrongly they had 
perfect jurisdiction to deoide the question which was 
before them and they did : decide it.” 

Their Lordships pointed out that if the decision 
is erroneous in law that fact of itself did not 
entitle the High Court to interfere in revision 
because the Court has jurisdiction to decide a 
point rightly or wrongly. It is to be noted that 
the point before the Judicial Committee in the 
case of Rajah Amir Hussan Khan, (ll cal. 6: 
11 I A. 237 P. C.) was a question of res judicata 
and did not concern the jurisdiction of the Court 
either in entertaining the suit or in proceeding 
with it; the Court had jurisdiction to go into the 
question of res judicata if in exercise of its 
jurisdiction the Court made a mistake on the 
point of law, that was not a ground which em¬ 
powered the High Court to interfere in revision. 
Their Lordships then proceeded to refer to the 
observations in the case of Balakrishna Udayar 
v. Vasudcya Aiyar, 44 I. A. 261 : (a. i. r. (4) 

1917 p. c. 71), to the effect that 
"S. 115 applies to jurisdiction alone, the irregular 
exercise or non-exercise of it, or the illegal assumption 
of it, the section is not directed against conclusions of 
law or faot in which the question of jurisdiction is 
not involved.” 

The Judicial Committee there make the follow¬ 
ing observation in construing S. 115 (c) : 

“that in exercising jurisdiction the Court has not aoted 
illegally, that is in breach of some provision of law, or 
with mateiiul irregularity, that is by committing some 
error of procedure in the course of trial whioh is 
material so that it may have affeoted the ultimate 
decision.” 

Mr. Sen contends that the Judicial Committee 
explained the word illegal in cl. (c) as inclusive 
of casc-s where there is a breach-of some provi¬ 
sion of the law. 

[7] In our opinion haying regard to the con- 
text, it cannot be said that their Lordships were 
inclined to take the view that any error of law 
which the Court may commit in exeroising its 
jurisdiction would arm this Court with powers 
to interfere with the decision of the Court below. 

[8] In the present oase the learned Subordi¬ 
nate Judge‘adopted a wrong procedure in the 
matter of the ascertainment of mense profits, as 
such the case clearly comes within the observa¬ 
tions of the Judicial Committee whioh say that 
the Court acts with material irregularity in the 
exercise of its jurisdiction when it adopts a 
wrong procedure in the course of the trial fvhich 
materially affects the decision of the case. The 
present case therefore presents no difficulty 
whatsoever in the way of our assuming powers 
under 8. 115, Civil P. C. Mr. Sen also referred 
us to the decision of the Judicial Committee in 
the case of Joy Chand v. Kamalakshya Chau- 
dhury, 53 C. W. N. 562: (A. I R. (36) i949 P- 0. 
239). In that case on an application under the 
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Bengal Money-lenders Act the decree-holder 
who was the appellant before the Privy Council 
raised a contention that the loan was a com. 
meroial loan and the case therefore did not fall 
to be deoided under the provisions of the Bengal 
Money-lenders Act. The Subordinate Judge on 
a construction of the mortgage bond was of 
opinion that the loan was a commercial one and 
he dismissed the application made by the judg¬ 
ment-debtor under the Bengal Money-lenders 
Act. Against that order a petition in revision 
under S. 115, Civil P. C., was taken to this Court. 
This Court disagreed with the decision of the 
learned Subordinate Judge that the loan was a 
commercial loan and the order of the Sub. 
ordinate Judge was varied with regard to some 
properties. Against the decision of this Court, 
an appeal was taken to the Judicial Com- 
mittee. Before the Judicial Committee, Mr. 
Pringle appearing on behalf of the appellant 
concodod that no appeal lay from the decision of 
the Subordinate Judge to this Court. This con. 
cession was accepted by the Judicial Committee 
without expressing any opinion on the point. 
Mr. Pringle then-contended that as no appeal lay 
to this Court, this Court bad no power to inter- 
fere in revision with the order of the Subordi. 
nate Judge. It was contended on the authority 
of Baja Amir Uossain Khan's case, (ll cal. 6: 
11 I. A. 237 P. C.) that at most the quostion 

whether the loan was a commercial loan or not 

• 

depended on a question either of law or of fact 
and this Court in revision had no power to 
interfere. This contention was repelled by the 
Judicial Committee. 

(9] It is to be noted that the Judicial Com- 
mittee expressly said that tho question came 
under B. 115 (b), namely that on an erroneous 
view of the powers of the Court, tho Court bad 
failed to exercise its jurisdiction. Tho case obvi¬ 
ously came within tho purview of S. 115 (b) 
because once the Court determined that the 
loan was not a commercial loan the Court bad 
to proceed to the next step in course of tho pro. 
ceedings, namely, whether relief should bo given 
under the Bengal Money-lenders Act or not. 
Tho decision of the question whether the loan 
was a commercial loan or not, involved the fur¬ 
ther question namely whether tho Court would 
assume further jurisdiction in the case or not. 
It had, therefore, direct reference to the juris¬ 
diction of the Court to continue the proceedings 
before the Court. After stating that the case 
before their Lordships came under 9. 115 (b), 
their Lordships proceeded to observe as follows: 

"The cases of Babu Ram v. Munna Lall, 49 All, 454; 
( A. I. R. (14) 1927 All. 358) and Bar t Bhxkaji v. Naro 
Vishvanath. 9 Bom. 432, may be mentioned as cases in 
which a subordinate Court by its own erroneous decision 


(erroneous, that is in the view of tho High Court) in 
tho one erse on a point of limitation and In tho other 
on the quo-tion of res judicata invested itself with a 
jurisdiction which in law it did not possess, and the 
High Court held, wrongly their Lordships think, that 
it has no power to interfere in revision to prevent such 
a result.” 

ClO] It is contended that in this passage their 
Lordships seem to lay down a general rule that 
if ou a question of res judicata or ou a ques¬ 
tion of limitation a subordinate Court goes 
wrong, this Court is entitled in revision to inter¬ 
fere with the decision of the subordinate Court. 
Ii this were the correct reading of the above 
sentence, it would be in direct conflict with what 
was decided by the Judicial Committeo in tho 
case of Rajah Amir Uossain Khan-, (ll cal. G: 
11 I. A. 237 P. 0.), where the question of res 
judicata was said to be a pure question of law 
and an erroneous decision on that question was 
said to be a matter outside tbo old s. G 22 , Civil 
P. C., 1882. It is obvious that such a result could 
never have been intended. If we examine the facts 
in Babu Ram v. Munna Lai, 19 ALL. 15 1 : (A.I.R. 
114)1927 aLL 358), it would appear that in that case 
an application to set aside an ex imrte decree 
had been made. This was accepted by the trial 
Court without properly goiug into tho question 
of limitation. On an application in revision on 
behalf of the plaintill', tho High Court of Allaha¬ 
bad was of opinion that tho application was 
obviously barred under Art. 161, Limitation 
Act, but the Iligb Court declined to interfere a3 
this was not a matter which came within S. 115, 
Civil P. C. Reference w’as made to the case of 
Balkrishna Udayar v. Vasudeva Aiyar, 44 
I. A. 261: (a. I. R. (4) 1917 P C. 71). In the latest 
case before the Judicial Committee the case is said 
to have been wrongly decided by the Allahabad 
High Court. It is to bo observed that in the 
case under consideration tho trial Conrt had not 
properly dealt with the quostion of limitation, 
the assumption of jurisdiction by tho Court which 
depended on the decision of an initial question 
whether tho application was made at a time 
beyond tbo period of limitation, as required by 
the terms of 8. 3, Limitation Act, was irregular. 
In tbo case of Uari Bhikaji v. Naro Vishva¬ 
nath, 9 Bom. 432, the High Court had refused 
to interfere in revision on tho ground that tho 
point raised was a question of res judicata which 
was a mere question of law This decision i3 also 
considered by the Judicial Committee in tho 
latest case to have been wrongly decided. A refer¬ 
ence to the facts of this case would show that 
the claim for meano profits bad been previ¬ 
ously negatived and a eecond proceeding had 
been started to ascertain the mesne profits 
which had been already negatived in a former 
trial. It may be that hero if the question of res 
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judicata bad been decided properly, the latter 
Court would have no power to go into the fur. 
tber question a3 to the ascertainment of mesne 
profits. This may be the reason why the Judicial 
Committee opined that this case was wrongly 
decided. The actual facts in the case of Baja 
Amir Hossain Khan do not appear either in 
11 Cal. 6, or in 11 I. A. 237. It is difficult for us 
to gather what the preciso facts were. It would 
seem, however, from the bare summary which is 
given in the reports that there a previous suit 
for redemption was dismissed and later on pro- 
ceedings were again taken under the Oudb Taluk 
Act for the same relief. It is possible that the 
question of res judicata arose merely as an issue 
in the case, namely, whether the claim for 
redemption was available to the plaintiff in the 
later proceeding in view of the previous decision. 
In our opinion, it cannot be said that in the last 
two decisions, the Judicial Committee have 
differed from the view which was taken iu the 
early case of Rajah Amir Hossain Khan iu 
11 I. A. 237:11 cal. 6 (PC.) viz., that a mere error 
of law which has no reference to the question of 
jurisdiction is not by itself sufficient to entitle 
this Court to interfere in revision. In our 
opinion only in those cases whore in the exercise 
of jurisdiction the Court acts illegally or with 
material irregularity that this Court can inter, 
fere under S. 115 (c), Civil P. C., a mere error of 
law not involving the jurisdiction of the Court 
is not enough. As we have already observed, 
in the present case tho direction of the learned 
Subordinate Judge to the commissioner to ask 
judgment-debtors to lead evidence in the first 
instance materially affeots the determination of 
the question of mesne profits and the case comes 
within s. 115 (c), Civil P. C. The objection raised 
by Mr. Mukherjee must, therefore, be overruled. 

[ill In the result this Rule is made absolute. 
The order of the learned Subordinate Judge is 
set aside and tbi3 case is remitted to him for 
directing the commissioner to proceed with the , 
work of mesne profits in the light of the ob3er. 
vations made above. 

[12] The defendant petitioner is entitled to 
his costs in this Rule from the plaintiff opposite 
party, the hearing-fee being assessed at two 
gold mohurs. 

Guha J —I agree. 

v.r.b. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 92 [C. N. 24] 
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Aditya Kumar Ray — Appellant v. Dhiren - 
dra Nath Man dal and another — Respondents. 

Letters Patent Appeal No. 1 of 1948, Decided on 
18th July 1949, against judgment of Blank J.. D/-29th 
January 1948, in A. F. A. D. No. 1819 of 1943. 


A. I. R. 

(a) Limitation Act (1908), Art. 144 — Symbolical 
possession— Delivery of, operates as transfer of 
possession — Decree-holder given such possession 
on certain day — Judgment-debtor keeping him out 
of possession from next day—Judgment-debtor’s 
possession becomes adverse from such date —Suit 
for possession by decree-holder is governed by 
Art. 144. 

Delivery of symbolical possession operates in law as 
a transfer of possession from the judgment-debtor to 
the decree-holder. And this is so even where the judg¬ 
ment-debtor is in direct possession and not in posses¬ 
sion through tenants: 16 Cal. 530 (F. B.) ; A. I. R. (4) 
1917 P. C. 197 and 24 Cal. 715, Foil ; 30 Bom. 373 
(F. B.), Not foil. ; A. I. R. (10) 1923 Cal. 138, Ref. 

[Para 9] 

Where, however, the deoree-holder is given symboli¬ 
cal possession on a certain day, bnt the judgment debtor 
keeps him out of possession from the next day, the 
judgment-debtor’s possession becomes adverse to him 
from that day, and limitation would begin to run 
against him from that date in respect of any suit for 
possession that he might afterwards bring against the 
judgment-debtor and such a suit would be governed by 
Art. 144: 24 Cal. 715, Foil. [Para 9] 

Annotation : (’42-Com.) Lim. Act, Arts. 142 and 
144, N. 65, Pts. 1 and 2. 

(b) Limitation Act (1908), Art. 144 — Adverse 
possession against mortgagor — Simple mortgage 
by H in plaintiff’s favour—Suit by plaintiff—Decree 
obtained — In execution mortgaged property pur¬ 
chased by plaintiff and symbolical possession ob¬ 
tained—In meanwhile H obtaining ejectment decree 
against defendants who were his tenants and ob¬ 
taining symbolical possession—Suit by plaintiff for 
khas possession within twelve years of date of his 
purchase — Art. 144 and not Art. 137 or Art. 142 
held applied—Suit held was not barred—Limitation 
Act (1908), Arts. 137 and 142. 

The term "adverEe possession” implies that the 
person against whom adverse possession is exercised, is 
a person who is entitled to demand possession at the 
moment adverse possession begins. Hence, the posses¬ 
sion of a person who has dispossessed tho mortgagor of 
a simple mortgage subsequently to the date of the 
mortgage is not adverse to the Bimple mortgagee: 33 
Cal. 1015 ; A. I. R. (5) 1918 Cal. 933 and A. I. R. (3> 
1916 Mad. 990 (F.B.), Rel. on. [Para 10] 

One E executed a simple mortgage of the lands in 
suit in favour of the plaintiff in 1921. In 1928 the 
plaintiff brought a suit upon this mortgage and obtained 
decree and in execution of that decree he purchased the 
mortgaged property on 14th April 1931 and on 9tb 
September 1931 took delivery of possession through 
Court. In the meanwhile, in 1928, E got an ejectment 
decree against the defendants who were his tenants and 
obtained possession on 13th September 1928. It wa3 
found that the defendants’ tenancy under E was put 
an end to by the ejectment decree and that the posses¬ 
sion through the Court which E obtained on 13tb 
September 1928 and which the plaintiff obtained on 
9th September 1931 was only symbolical possession and 
aotual possession remained with the defendants all 
along. In a suit by the plaintiff instituted against the 
defendants on 18th September 1940 for declaration of 
title to and recovery of khas possession of the land: 

Eeld, that as a simple mortgagee the plaintiff had no 
right to demand possession at the time when the adverse 
possession by defendants against E started. He became 
entitled to possession only when he purchased the 
mortgaged property in execution of his mortgage deoree 
on 14th April 1931 and the defendants’ possession 
became adverse to him only from that date. In this 
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view Art. 144 and not Art. 137 or Art. 142 would ap¬ 
ply to tho suit and as it was brought within twelvo years 
of tho time when tho defendants’ possession became 
adverse to tho plaintiff, it was not barred by time. 

[Paras 10, 11 and 13] 

Annotation : (’42-Com ) Lim. Act, Art. 144, N. 84, 
Pt. 4. 

(c) Limitation Act (1908), Art. 137—Applicability 
—Article cannot apply to purchaser at sale in exe¬ 
cution of mortgage decree. 

Article 137 contemplates an auction purchaser who 
ha3 by his purchase acquired just the interest which tbe 
jadgment-debtor had in the property at the date of the 
sale and no higher, and who stands in precisely the 
same position as the judgment-debtor did in relation to 
third parties in rospect of that property. The purchaser 
at a sale in execution of a mortgage decree, however, 
becomes olothed not merely with the equity of redemp¬ 
tion but also the mortgagee’s interest in the mortgaged 
property and, therefore, Art. 137 cannot apply to such 
a purchaser: A. I. R. (10) 1923 Mad. 160, Ref. 

[Para 12] 

Annotation : (’42-Com.) Lim. Act, Art. 137, N. 2, 

Pt. 4. 

Sarat Chandra Jana —for Appellant. 

Sukumar Chose (Sr .)—for Respondents. 

P. N- Mitra J.—This is an appeal on behalf 
of the plaintiff under cl. 15, Letters Patent from 
a judgment of Blank J. in a suit for declaration 
of title to and recovery of klias possession of 
certain lands. The trial Court decreed the suit, 

4 but on appeal tbe learned Subordinate Judge, 
2nd Court, Howrab, modified that decree by 
dismissing the plaintiff’s claim for Ichas possession 
and giving him only a declaration of bis title 
to the landlord’s interest in the suit lands. Our 
learned brother has affirmed that decision of the 
lower appellate Court. 

[2] The suit lands are C. 8. Dag no. 2GS4, 
which is a tank, and O. S. Dsg. No. 2683, which 
an adjoining garden. These plots formed 
part of a maurashi molcarari jama which 
belonged to one Harish Chandra Mondal. Ilarish 
executed a simple mortgage in respect of this 
jama in favour of the plaintiff. It was stated 
to us by the learned advocate for the appellaut 
that this mortgage was made in 1921. In 1928, 
the plaintiff brought a suit upon this mortgage, 
being Title Suit No. 83 of 1928, and obtained a 
decree. In execution of that decree he purchased 
the mortgaged property on 14th April 1931 and 
9th September 193 L he took delivery of possession 
through Court. 

[3] In the plaint the plaintiff made the case 
that since obtaining delivery of possession through 
Court he remained in khas possession until the 
defendants dispossessed him on 20th Falgoon 1344 
B. s. corresponding to 4th March 1938 on the 
allegation that they had a tenancy right in the 
suit lands. Plaintiff averred that the defendants 
never had any tenancy right in the lands and 
Harish had all along been in khas possession. 


Upon these averments tbe plaintiff brought his 
suit on 18th September 1940 for declaration of 
his title by auction purchase and for khas pos¬ 
session. 

f-i] The defendants filed their written state¬ 
ment on 12 th December 1940. They put the 
plaintiff to proof of his title to tbe suit land, 
and they pleaded that they had a tenancy right 
in the suit lands under Harish since more than 
50 years ago from tbe time of their grand lather 
and the plaintiff's cas9 of khas possession and 
dispossession in Falgoou 1344 was a false story. 
They eaid they had all along been in possession. 
They also pleaded limitation. 

[5) It appears that on 7th August 1941, an 
application eupported by an affidavit wa3 filed 
on behalf of the plaintiff praying that certain 
records might be called for. In this application 
it was stated that Harish had got an ejectment 
decree in Title suit. No. 144 of 192S in the 3rd 
Munsif’e Court at Howrah against the predeces- 
80 rs-in interest of the defendants and had taken 
possession of the property in suit through Court 
and thereby all right, titlo and interest of the 
defendants’ predecessors in property in suit 
had been extinguished. These allegations were 
materially divergent from the averments in the 
plaint, hut no application was made f .r amend¬ 
ment of the plaint, which was allowed to remain 
as it was. 

[6] The suit came on for trial on 33th August 
1942 The learned Munsif allowed the plaintiff 
to put in evidence the decree for ejectment 
obtained by Harish in Title Suit No. 144 of 1928 
against tho predecessors in-interest ot (he defen. 
dants and the peon’s return to the writ of posses- 
eion showing delivery of possession to Ilaridi on 
13th September 1928 The decree was an cx parte 
one and was dated Slsfc May 1928. The defen¬ 
dants’ objection to the reception of this evidence 
was overruled by tho learned Muu a if with tho 
observation that the defendants had notice of 
the plaintiff's application of 7th August 1941, 
but they had not filed any additional written 
statement or counter affidavit challenging the 
facts set out in the plaintiff’s application. Upon 
this evidence supplemented by a little oral evi¬ 
dence tbe learned Munsif came to tbe conclusion 
that although the plaintiff's case that Ilarish 
had been in khas possession all along was 
untrue, the defendants’ tenancy had been put 
an end to by this ejectmont decree and Ilarish 
had obtained khas possession in execution of it. 
With regard to the plaintiff’s allegation of dis¬ 
possession in Falgun 1344, the learned Munsif 
does not appear to have come to any finding, 
but he held that the suit was not barred by limi. 
tat ion as the plaintiff bad proved that he had 
taken possession on 9th September 1931. As he 
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also found title in favour of the plaintiff, he 
gave the plaintiff a decree for declaration of 
title and khas possession. 

[7] On appeal by the defendants, the learned 
Subordinate Judge took the view that the course 
that had been adopted at the trial of allowing 
the plaintiff to adduce in evidence the ex parte 
ejectment docree and the peon’s return to the 
writ of possession without any amendment of 
the plaint had been unfair to the defendants and 
had caused them prejudice. He observed that 

“unless iho plaint had been amended the defendants 
were n >t required to plead that the decree was a frau¬ 
dulent one or that in spite of the decreo the defendants 
have acquired a limited right of tenancy by adverse 
possession for more than twelve years." 

He remarked that he 

“had a mind to send the case back on remand for an 
amendment of the plaint as well as to allow the defen¬ 
dants opportunity to file additional written statement 
and for framing additional issues," 

but he said that this course was not “necessary 
in view of the fact that the plaintiff’s claim for 
khas possession is barred by limitation”. Differ- 
ing from the learned Munsif, beheld that Harish 
had only taken symbolical possession and had 
never taken actual possession, and he also dis¬ 
believed the plaintiff’s case of khas possession 
after his purchase. His finding was that the 
defendants had been in actual possession all 
along. He held th9 plaintiff’s claim for khas 
possession to be barred by time, because the cause 
of action, he said, bad arisen on 13th September 
1028 when Harish obtained delivery of posses¬ 
sion through the Court and the plaintiff had 
failed to prove hi3 possession within twelve years 
of the accrual of the cause of action, but he did 
not indicate which Article of the Limitation Act 
he thought to be applicable. He accordingly gave 
the plaintiff only a declaration of his title to 
the landlord’s interest in the suit lands and dis¬ 
missed the claim for khas possession. 

[8l On second appeal Blank J. disagreed with 
the view that any prejudice had been caused to 
the defendants by the course adopted at the 
trial, but he concurred in the view of the lower 
appellate Court upon the question of limitation 
and affirmed the decree which had been made 
by it. 

[9] The view taken by Blank J. and by the 
lower appellate Court on the question of limits- 
tion has been assailed before us by the plaintiff 
appellant. That question has to be dealt with 
on the basis of the case that the defendants’ 
tenancy under Harish was put an end to by the 
ejectment decree obtained by him against them 
and on the findings of fact arrived at by the 
lower appellate Court that the possession through 
the Court which Harish obtained on 13th Sep¬ 
tember 1928 and which the plaintiff obtained 


on 9th September 1931 was only symbolical pos- 
session and actual possession remained with the 
defendants all along. Delivery of sbymolical 
possession operates in law a3 a transfer of pos- 
session from the judgment-debtor to the decree- 
holder: Jugobundhu v. Ram Chunder, 5 cal. 
684 :(5 c. L. R 548 F. B.); Joggobandhu v. Pur- 
nanund , 16 cal. 530 (F.B.) and Radha Krishna 
v. Ram Bahadur, 22 c. w. n. 330 : (a. I. R. ( 4 ) 
1917 P. c. 197). And this is so even where the 
judgment-debtor is in direct possession and not 
in possession through tenants; Hari Mohan v. 
Baburali, 24 cal. 715. The contrary view taken 
by the Bombay High Court in Mahadeov. Janu , 
36 Bom. 373 ; (u I. c. 447 F. B.) has not been 
accepted in our Court: BJuilu Beg v. Jatindra 
Nath, 27 C. W. N. 2i:(A. I. R. (10) 1923 Cal. 138). 
Harish, therefore, must be taken to have obtain¬ 
ed possession on 13th September 1928 when he 
was given symbolical possession as against the 
defendants’ predecessors. As, however, they kept 
him out of possession from the next day, their 
possession became adverse to him from that day, 
and limitation would begin to run against him 
from that date in respeot of any suit for posses¬ 
sion that ho might afterwards bring against 
them. It was held by Banerjee J. in Han 
Mohan's case (24 Cal. 715), that such a suit would, 
be governed by Art. 144. It is unnecessary to 
consider whether Art. 142 would not be more 
appropriate in the view that Harish must be 
taken to have been dispossessed on the day after 
the delivery of possession to him, as the date of 
the dispossession for the purpose of Art. 142 and 
the date when the possession of the defendants 
became adverse to him would be the same so far 
as Harish was concerned. 

[ 10 ] But the position of the plaintiff was enti- 
rely different from that of Harish. There could 
be no question of the plaintiff being disposses- 
sed, as he was not in possession. Nor can it be 
said that the possession of the defendants’ pre¬ 
decessors became adverse to him at the time 
when it became adverse to Harish. It is now 
well settled that the possession of a person who 
has dispossessed the mortgagor of a simple mort¬ 
gage subsequently to the date of the mortgage 
is not adverse to the simple mortgagee; See 
Aimadar Mondal v. Makhan Lai , 33 cal. 1015: 
(10 O. w. N. 904); Priya Sakhi v. Manbodh 
Bibi, 44 cal. 425 :(A. I. R. (5) 1918 cal. 933) and 
Vyapuri v. Sonamma, 39 Mad. 811: (A. I. B. 
(3) 1916 Mad. 990 F. B.). The principles which 
govern the matter have been fully discussed in 
the judgments of Sanderson C. J. and Mooker- 
jee J. in Priya Sakhi v. Manbodh Bibi, 44 cal. 
425 : (A. I. R. ( 5 ) 1918 cal. 933), which reversed 
a judgment of Fletcher J. taking the contrary 
view. As Sanderson C. J. observed in that oase. 


Calcutta 95 


1980 Aditya Kumar v. Dhirendra Nath (P. N. Mitra J.) 


“the term ‘adverse possession' implies that the person 
against whom adverse possession is exercised, is a 
person who is entitled to demand possession at tho 
moment adverse possession begins.” 

Aa a simple mortgagee the plaintiff had no right 
to demand possession at the time when the 
adverse possession of the defendants’ predeces- 
sors against Harish started. He became entitled 
to possession only when he purchased the mort¬ 
gaged property in execution of his mortgage 
deoree on 14th April 1931, and the defendants’ 
possession became adverse to him only from that 
date. 

[11] In this view Art. 144 would be the Arti. 
cle applicable to the plaintiff’s suit for khas 
possession against the defendants and the suit 
would be in time, but the defendants have con¬ 
tended before us that the suit is governed by 
Art. 137, as this is a suit for possession of immo- 
veable property by a purchaser at a sale in 
execution of a decree when the judgment-debtor 
is out of possession at the date of the sale. Under 
that Article limitation runs from the time when 
the judgment-debtor is first entitled to posses¬ 
sion. As Harish, it was contended, became en¬ 
titled to reoover possession from the defendants’ 
predecessors at least on 14fch September 1928, 
whioh was the day after he took symbolical pos¬ 
session, the suit brought on 18th September 1940 
must be held to be out of time. 

[ 12 ] The consequence of acceptance of this 
argument, it will be seen, will be to nullify the 
proposition that adverse possession against the 
mortgagor cannot be adverse to the mortgagee 
in a simple mortgage. While we have held that 
the possession of the defendants’ predecessors 
did not become adverse to the plaintiff when it 
became adverse to Harish on 14th September 
1928, we shall, if we accede to this contention, 
he in effect upholding the contrary position that 
the adverse possession of the defendants’ prede¬ 
cessors against Harish affected the plaintiff as 
well, for according to this contention limitation 
would begin to run against the plaintiff from 
the time when Harish became entitled to posses, 
sion and that is the time when the possession of 
the defendants’ predecessors became adverse to 
Harish. We do not think that the language of 
Art. 187 compels ns to adopt a view which 
would lead to such a result. When the Article 
epeaks of a suit for possession by an auction 
purchaser when the judgment-debtor was out of 
possession at the date of the sale and makes 
limitation run from the time when the judgment- 
debtor becomes entitled to possession, it appears 
to na to contemplate an auction purchaser who 
has by bis purohase acquired just the interest 
whioh the judgment-debtor bad in the property 
at the date of tbe sale and no higher, and who 


stands in precisely tho same position as tbe 
judgment-debtor did in relation to third parties 
in respect of that property. The purchaser at a 
sale in execution of a mortgage decree, however, 
becomes olothed not merely with the equity of 
redemption but also the mortgagee’s interest in 
the mortgaged property. In our opinion, there¬ 
fore, Art. 137 cannot apply to such a purchaser. 
This was also the view which was taken of the 
article in Sundaram v. Thiyagaraja , 50 M.L.J. 
183': (A. I. R. (10) 1923 Mad. 160). 

[13] Article 137, therefore, is not attracted tc 
the plaintiff’s suit. Article 142 cannot apply as 
the plaintiff was never in possession, and no 
other article has been suggested as being appli¬ 
cable. Our conclusion, therefore, is that the suit 
is governed by Art. 144, and as it was brought 
within twelve years of the time when the defen¬ 
dants’ possession became adverse to the plain¬ 
tiff, it is not barred by time. 

[14] Our decision on the question of limita¬ 
tion, however, does not dispose of the case finally. 
Tbe learned Subordinate Judge, as noticed be¬ 
fore, stated in his judgment that but for the view 
which he was taking on the question of limita¬ 
tion he could have remanded the case to the 
trial Court for amendment of the plaint and for 
the filing of additional written statement and 
the framing of additional issues, and the defen¬ 
dants respondents urged before us that if we 
held against them on the question of limitation, 
as we have now done, they should be given an 
opportunity properly to contest the new case 
made by the plaintiff at the trial. Wo think that 
the defendants have legitimate ground for com¬ 
plaint against tbe manner in which this matter 
was dealt with in the trial Court. They could 
not anticipate that the application filed by tbe 
plaintiff for calling for certain records would be 
treated as having amended the plaint, and we do 
not agree with tbe learned Munsif that the filing 
of the application cast a duty upon tho defen¬ 
dants to file an additional w-ritten statement. 
Tbe learned Munsif seems to have thought that 
it was a question merely of the factum of a 
decree and a proceeding for delivery of posses¬ 
sion.' But the case the defendants apparently 
wanted to make when they were confronted at 
tbe trial with the ex parte decree and tbe peon’s 
return was that the entire proceedings were 
vitiated by fraud a9 they laid some evidence to 
tbe effect that no summons in tbe suit had been 
served and no delivery of po=etssion bad actually 
been made in the locality. It is not surprising 
that this aspect of the matter was Dot at all 
considered by the learned Munsif, as there were 
before him neither pleadings nor issues bearing 
upon it. As tbe application of 7th August 1941 
waa in faot treated by the trial Court as having 
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amended the plaint and the plaintiff was per- 
mitted to lead evidence in support of the case 
made in it, we consider it unnecessary to direct 
that the plaintiff should be asked formally to 
amend his plaint. But it is necessary in the 
interests of justice that the defendants should 
have an opportunity to meet the new case. 

[15] We accordingly remand the case to the 
Court of first instance and direct that leave be 
given to the defendants to file an additional 
written statement within a time to be fixed by the 
Court, and that any additional issue or issues 
that may ariee on that written statement be 
framed thereafter and the parties be allowed to 
adduce such further evidenco a9 they may he 
advised on the new issue or issues. The question of 
plaintiff’s title to the suit lands by his auction 
purchase at the mortgage sale and the question of 
limitation have been finally decided and are not 
to he re-opened. We may also observe that no 
case hft9 hitherto been made by the plaintiff 
that the defendants’ tenancy came into existence 
subsequently to his mortgage and he is not to 
be allowed to make such a case. If the Court 
comes to the conclusion that the defendants have 
a subsisting tenancy right in the suit lands, the 
plaintiff’s suit for khas possession will be dis¬ 
missed and he will only get a deoree declaring 
his title to the landlord’s interest therein. If. on 
the other hand, the Court comes to the conclusion 
that the defendants have no subsisting tenancy 
right in the suit lands, it will give the plaintiff a 
decree for khas possession as well as for decla¬ 
ration of title. 

[ 16 ] Wo direct that the parties will bear their 
own costs up to this Letters Patent appeal. 
Future costs will be in the discretion of the 
Court dealing with the case. 

R. P. Mookerjee J. — I agree. 

v.r.b. Case remanded. 

A. I. R, (37) 1950 Caloutta 96 [C. N. 25.] 

K. C. Chunder J. 

Bibhuti Bhusan — Defendant—Petitioner v. 
Surendra Mohan Lahiri — Plaintiff — Oppo¬ 
site Party. 

Civil Rule No. 863 of 1949, Decided on 18th July 
1949. 

(a) Houses and Rents—Calcutta Rent Ordinance 
(V [5] of 1946), S. 25 — Tenant’s appeal against 
order granting conditional permission to landlord 
to file suit for ejectment — District Judge can pass 
legal order granting permission unconditionally — 
No question of O. 41, Civil P. C., arises. 

• Where the tenant files an appeal to the District 
Judge against the order of the Rent Controller granting 
a conditional permission to the landlord to file a suit 
for ejectment, the District Judge has jurisdiction under 


S. 25 to pass a legal order granting the permission 
unconditionally. No question of 0. 41, Civil P. C., or 
anything analogous to it arises. The Rent Controller 
is not a Court and the District Judge does not aot as a 
Court of appeal in the sense in which the Civil Proce¬ 
dure Code contemplates a Court of appeal. [Para 3] 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Act 
(XXXVIIf [33] of 1948), S. 45 (2) — Permission 
to file suit for ejectment obtained under Calcutta 
Rent Ordinance of 1946 — Pending suit Ordinance 
expiring and Rent Control Act coming into force— 
Suit held did not abate. 

Where, pending a suit for ejectment by the landlord 
after obtaining permission under the Ordinance, the 
Ordinance expired and the new West Bengal Premises 
Rant Control (Temporary Provisions) Act was passed 
and came into force and It was contended that as the 
Ordinance under whioh the permission was granted 
expired the suit abated: 

Held that the suit brought by the landlord was 
because of the rights given to him under the general 
law. The Rent Control Ordinance put certain bars to 
his right to institute the suit. So far as he was con¬ 
cerned, be had those bars removed by getting the per¬ 
mission but the removal of the bars themselves by the 
Legislature not continuing the Ordinance itself had 
nothing to do with his right to sue, or could in no way 
abate his claim. [Para 4] 

(c) Houses and Rents—Calcutta Rent Ordinance 
(V [5] of 1946), S. 14 (3)—Landlord serving notice 
to quit — Rent Controller’s permission to file suit 
obtained — Another notice to quit served before 
institution of suit — Second notice does not affect 
jurisdiction of Rent Controller to grant permission. 

The law does not require the Rent Controller to 
grant permission to a landlord to file a suit for eject¬ 
ment only when the landlord has already terminated 
the tenancy. Tho Rent Controller is at liberty to grant 
a permission even when tbe tenanoy has not been put 
an end to. Where, therefore, the landlord serves a 
notice to quit and obtains permission of tho Rent Con¬ 
troller, the question whether thore was a subsequent 
notice to quit served before the institution of suit 
accepting tbe tenancy as subsisting till the second notice 
does not at all afleot the question of jurisdiction of 
the Rent Controller who has ample jurisdiction to grant 
permission without a notice to quit eveu. [Para 5] 

Asoke Chandra Sen— for Petitioner. 

Oirija Prasanna Sannyal and Rabindra Nath 
Choudhury —for Opposite Party. 

Order_This Rule was issued at the instance 

of the tenant defendant. The plaintiff filed a 
suit for ejectment in 1947 and, as is usual, though 
he claims the house for his personal use and oc- 
cupation, he is being driven from pillar to post. 
The Calcutta Rent Ordinance, 1946 was then in 
force. The landlord got the permission of the 
Rent Controller. The Rent Controller granted a 

conditional permission. 

[2] Tbe tenant filed an appeal to the Distriot 
Judge, 24 -Parganas under the Ordinance. The 
District Judge in deoiding the appeal very right¬ 
ly passed a legal order by granting the permis¬ 
sion unconditionally. Had the original order of 
the Rent Controller stood, there might have been 
some justification for the contention raised before 
us that the permission was not legal. 
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[9] As regards the question that the District 
Judge had no jurisdiction to pass such an order, 
the jurisdiction is granted by 8. 25 of the Ordi¬ 
nance. No question of o 41, or anything analo- 
gous to it arises. The Rent Controller is not a 
iCourt and the Distriot Judge is not acting as a 
Court of appeal in the sense in which the Civil 
'Procedure Code contemplates a Court of appeal. 

[4] Then the Ordinance was extended by a 
further Ordinance after the suit had been filed 
with the permission. Then the Ordinance expired 
and the New West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act, 1948, was 
passed and came into force on 1st December 
1948. The contention put forward before us is 
that as the Rent Ordinance under which the 
permission was granted expired, the suit brought 
by the landlord abated. The suit brought by the 
landlord is because of the rights given to him 
under the general law. The Rent Control Ordi¬ 
nance puts certain bars to his right to institute 
the suit. So far as he was concerned, he had those 
bars removed by getting the permission, but the 
removal of the bars themselves by the Legisla¬ 
ture not continuing the Ordinance itself has 
nothing to do with his right to sue, or can in no 
Way abate his claim. The utmost that it can do 
but we do not decide at all whether it actually 
does so or not, is to deprive the defendant of 
certain defences which he might have had if no 
permission had been taken in such a case. The 
question does not even arise in the present case. 

[fi] Finally, it has been urged that the land¬ 
lord eerved a notice to quit, and filed a proceed¬ 
ing before the Rent Controller for permission to 
file a suit. As the proceedings dragged on for 
sometime, when he got the permission finally, 
and before the institution of the suit, he filed a 
second notice to quit. It has been urged before 
us that this had made the permission given by 
the Rent Controller without jurisdiction. The 
law did not require the Rent Controller to grant 
permission only when the landlord had already 
terminated the tenancy. The Rent Controller 
was at liberty to grant a permission even when 
the tenancy had not been put an end to. There- 
fore, the question whether there was a subsequent 
notice to quit accepting the tenancy as subsisting 
till the second notice does not at all affect the 
question of jurisdiction of the Rent Controller 
who had ample jurisdiction to grant permission 
without a notice to quit even. 

[6] These are all the points urged and, there¬ 
fore) the Rule is discharged with costs. 

[7] Let the records be sent down without 
delay. 

v *B.b. Buie discharged. 


A. I. R. (37) 1950 Calcutta 97 [C. N. SO.] 

Sen J. 

Pasupati Banerji — Accused—Petitioner v. 
The King. 

Criminal Revn. No. 330 of 1919, Decided on 7th July 
1949. 

(a) Criminal P. C. (1898), S. 195 (1) (a)_“Public 
servant concerned’’—Offence under S. 182, Penal 
Code—Words mean public servant to whom false 
information is given— Penal Code (i860), S. 132. 

The words ‘‘public servant concerned", so far as an 
offence under S. 182, Penal Code, i3 concerned, would 
mean a publio servant to whom a false information in 
given with the intention or knowledge that such public 
servant will do something which he ought not to do. 

[Pura 61 

Annotation: (’49-Com.) Criminal P. C., S. 195, N. 4. 

(b) Penal Code (1860), S. 182 (a) _ Accused writ¬ 
ing letter to chairman of municipality objecting to 
name of S in Electoral Roll -Assertion therein 
that S was not paying income-tax and therefore he 
could not claim to be voter Copy of letter sent to 
Sub-Divisional Officer-Such officer requested in 
accompanying memorandum to call for from In¬ 
come-tax Officer necessary information— Enquiry 
made by Sub-Divisional Officer—S found to have 
paid income-tax _ Sub-Divisional Officer filing 
complaint against accused for offence under S. 182 
-Sub-Divisional Officer held had no right to file 
complaint —Criminal P. C. (1898), S. 195 (1) (a). 

In order to establish bd offence punishable under 
S. 182. Penal Code, it must be established that a person 
gave information which he knew or believed to bo 
false to a public servant and tbat he intended thereby 
to cause such public servant to do something which he 
ought not to do. The words ‘ to do something” which such 
publio servant ought to do must mean to do something 
which the public servant was enjoined to do in his official 
capacity as publio servant. If a person gives falso infor¬ 
mation to a public servant knowing it to bo likely or 
intending that he would do something which had no 
connection with his office as a public servant the cou- 
duct of the person giving such information would not 
come within purview of S. 182, Penal Code. 

The accused wrote a letter to the Chairman of a 
municipality objecting to tho inclusion of the name of 
S in tho preliminary Electoral Roll, asserting that bo 
had come to know after an informal enquiry that S did 
not pay income-tax, that therefore he could not claim 
to bo a voter and that his name should bo struck of! if 
it was found after necessary enquiry tbat ho did not 
pay the income-tax. A copy of the letter was sent to 
the Sub-Divisional Officer and in the accompanying 
memorandum he was requested to look Into the matter 
seriously and call for from the Income-tax Officer 
necessary information in tbi3 connection. Enquiries 
were made by the Sub-Divisional Officer and he found 
that S paid income-tax and tbat tho allegation against 
him was false. Upon this tho Sub Divisional Officer 
filed a complaint against the accused alleging that ho 
had committed an offence punishable under S. 182, 
Penal Code : 

Held, that tho Sub-Divisional Officer was being asked 
to do something which did not constitute an act to bo 
done in the exercise of his duties as a publio servant. 
That beiDg so, so far as the sending of tho letter to the 
Sub-Divisional Offioer together with memorandum was 
concerned, no offence under 8. 182, Penal Code had 
been committed and therefore the Sub-Divieional Offi¬ 
cer had no right to file the oomplaint. [Paras 2 and 61 
Annotation : (’49 Com.) Criminal P. C. 8. 195 N. 4: 

(’48-Man.) Penal Code, 8.182, N. 1. 


1960 0/18 & 14 


98 Calcutta Pasupati Banerji v. 

Bireswar Chatter jee—tor Petitioner. 

Now Coomar Chahravarly —for tbe Crown. 

Order.—This Rule has been obtained by one 
Pashupati Banerjee praying that certain pro¬ 
ceedings against him should be quashed. 

[ 2 ] The facts giving rise to this Rule may be 
briefly stated as follows : On 19th July 1948, 
the petitioner Pashupati Banerjee wrote a letter 
to the Chairman of the Kamarhati Municipality 
objecting to the inclusion of the name, Sri Sushil 
Kumar Mukherjee in the preliminary Electoral 
Roll. In his letter, the petitioner asserted that 
he had come to know after an informal enquiry 
that Sushil Kumar Mukherjee did not pay in¬ 
come-tax, that therefore he could not claim to 
be a voter and that his namo should be struck 
off if it was found after necessary enquiry that 
he did not pay the income-tax. Copies of tbe 
letter to the Chairman were sent to various per¬ 
sons amongst whom was the Sub Divisional Offi¬ 
cer of Barrackpore. With the copy was sent the 
following observation : 

“With a request to look into the matter seriously 
and call for from the Income-tax Officer neceeeary in¬ 
formation in this connection. There should not be any 
shadow of doubt in tbe mind of tbe public that Sushil 
Babu bein'' an ex Commissioner of the Municipality is 
exercising bis influence over tbe Registering Autho¬ 
rity to -includo bis name in the Electoral Roll in an 
illicit manner.” 

Enquiries were made by the Sub-Divisional. 
Officer and he found that Sushil Babu paid in¬ 
come-tax and that the allegation against him 
was fulse. Upon this the Sub-Divisional Magis¬ 
trate asked the petitioner Pashupati Banerjee to 
show cause why legal action should not be taken 
against him for giving false information to the 
Sub-Divisional Officer with the intention to 
cause annoyance and injury to Sushil Kumar 
Mukherjee without any lawful ground. Cause 
was shown and thereafter the Sub-Divisional 
Officer Gled a complaint before Sri B. N. Sen, 
Magistrate, First Class, alleging that Pashupati 
Banerjee had committed an offence punishable 
under S. 182, Penal Code. The Magistrate took 
cognizance of the complaint and issued summons 
against Pashupati Banerjee who has now obtain¬ 
ed this Rule for a quashing of the proceedings. 

[ 3 ] The argument of learned Advocate appear- 
ing on behalf of the petitioner may be stated 

thus: , 

[ 4 ] The allegations which were made by Pashu¬ 
pati Banerjee against Sushil Kumar Mukherjee 
were made to tbe Chairman of tbe Municipality 
for necessary action and the Chairman alone 
could act upon thi3 letter. It is true that a copy 
was sent to the Sub-Divisional Officer with a 
certain request but it could not be said that any - 
offence has been committed by this act on the 
part of the petitioner. If the statements made 
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by Pashupati Banerjee against Sushil Kumar 
Mukherjee are false, then the only person who 
could file a complaint against Pashupati Baner¬ 
jee would be the Chairman of the Municipality or 
some officer subordinate to the Chairman. The 
Sub-Divisional Officer was not- an officer sub¬ 
ordinate to tbe Chairman and therefore he bad 
no right to complain. By virtue of the provisions 
of:s. 195 (l), Criminal P. C., tbe Court could take 
cognizance of tbe complaint only upon the com- 
plaint of the Chairman or his subordinate. The 
Court wa9 wrong in taking cognizance of the 
complaint of the Sub-Divisional Officer. 

[ 5 ] Learned advocate appearing on behalf of 
the Crown contended that the complaint filed by 
the Sub-Divisional Officer was a valid complaint 
and that the Court before whom the complaint 
was filed bad jurisdiction to entertain the com¬ 
plaint and issue process. His argument is that 
statements made by Pashupati were false and that 
he made these false statements in order to induce 
or knowing it likely he will induce the Sub-Divi¬ 
sional Officer to do certain things which he would 
not have done. His view is that the eending of 
a copy of the letter addressed to the Chairman 
together with the request amounted to giving the 
Sub-Divisional Officer information and asking 
him to do something which he ought not to do. 

[6] In order to decide this question one must 
first examine the words of S. 195 (l) (a), Crimi¬ 
nal P. C. It is in the following terms : 

“No Court &hall take cognizance of any offence puni¬ 
shable under Ss. 172 to 188, Penal Code except on the 
complaint in writing of the public servant concerned or 
of some other publio servant to whom he is subordi- 

nate.” , , „ 

It is clear from this section that the person to 

make the complaint is the publio servant con- 
cerned or his subordinate. The words ’‘publici 
servant concerned”, so far as an offence under 
S. 182, Penal Code, is concerned, would mean a 
public servant to whom a false information is 
given with the intention or knowledge that such 
public servant will do something which he ought 
not to do. Obviously if the Chairman of the 
Municipality had filed this complaint, there could 
be no objection. The information was given to 
him and he was asked to act upon it. If tbe in¬ 
formant knew that the information was false he 
would be guilty of an offence punishable under 
S. 182 .Penal Code. Here, however, the complaint 
has not been filed by the Chairman but by the 
Sub-Divisional Officer. I quite agree with learned 
advocate appearing for tbe Crown that by sen¬ 
ding a copy of the letter addressed to tbe Chair¬ 
man to the Sub-Divisional Officer the petitioner 
was giving information to the Sub- Divisions 
Officer. It is also true that in the memorandum 
accompanying the letter Sub-Divisional 0 per 
is requested to do certain things. The ques 10 
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whioh arises for consideration is whether this 
amounts to an offence punishable under s. 182 , 
Penal Code. For this purpose, we have to exa- 
mine the wording of s. 182 (a), Penal Code. It is 
in the following terms: 

. “Whoever gives to any public servant any informa¬ 
tion whioh he knows or believes to bo false, intending 
thereby to cause, or knowing it to be likely that he 
will thereby cause, such public servant (a) to do or 
omit anything whioh suoh public servant ought not to 
do or omit if the true state of facts respecting which 
such information is given were known by him, or" 

Reliance has not been placed by the learned 
advocate for the Crown on sub-s. (b) of s. 182, 
Penal Code, so, I leave it out of consideration. 
In order to establish an offence punishable under 
B. 182, Penal Code, it must be established that a 
person gave information which he knew or belie¬ 
ved to be false to a public servant and that he 
intended thereby to cause such public servant to 
do something which such servant ought not to do 
or that he knew it to be likely that he would 
thereby cause such public servant to do some- 
thing which he ought not to do. Now, the words 
"to do something” which such publio servant 
ought not to do must mean, in my opinion, to do 
something which the public servant was enjoined 
to do in his official capacity as public servant. 
II a person gives false information to a public 
servant knowing it to be likely or intending that 
he would do something which had no connection 
with his office as a public servant then, in my opin. 
ion, the conduct of the person giving such infor- 
mation would not come within the purview of 
8. 182, Penal Code. For instance, if a person 
gave information to a public servant knowing it 
to be likely or intending that such publio servant 
would go and beat up somebody, then it cannot 
be said that this offence has been committed 
beoause it is no part of the duty of a publio ser. 
vant to beat up people. Now, in the present case 
the Sub-Divisional Officer has nothing to do with 
the matter regarding the inclusion of Sushil 
Eumar Mukherjee in the Electoral Roll. He had 
no function to perform regarding these matters 
and it was no part of his duty as a public ser¬ 
vant to make enquiries whether Sushil Kumar 
Mukherjee paid income-tax or not. Therefore, it 
is quite dear that the Sub-Divisional Officer was 
being asked to do something which did not cons¬ 
titute an aot to be done in the exercise of his 
duties as a publio servant. That being so, eo far 
as the sending of the letter to the Sub-Divisional 
Officer together with memorandum is con¬ 
cerned, no offence under B. 182, Penal Code, has 
been committed and therefore the Sub-Divisional 
Offloer bad no right to file the oomplaint. The 
person who should have filed the oomplaint is the 
Chairman of the Municipality or some one sub- 
I ordinate to him. 


[7] In these circumstances I must hold that 

the proceedings are bad ab initio and they must 
therefore be quashed. — ^ 

[8] I wish it to be understood that I am ex¬ 
pressing no opinion whether in the circumstances 
of this case the Chairman of the Municipality 
should take steps or not. That is a matter for tho 
Chairman to decide. 

[9] The rule is made absolute. 

v.R.B. Buie made absolute. 


A. I. R. (37) 1950 Calcutta 99 [C . N. 27.] 
Harries 0. J. and J. P. Mitter J. 

Bissen Singh — Complainant—Petitioner v. 
Prameswari Singh and another — Accused — 
Opposite Party. 

Criminal Revn. Petn. No. 283 of 1949, Decided on 
7th July 1949. 

Criminal P. C. (1898). Ss. 200, 202 and 156 (3)— 
Complaint to Magistrate—Procedure to be followed 
by him stated—Order by Magistrate forwarding 
complaint to police to make inquiry and take cog¬ 
nizance if any cognizable offence was made out 
and send report — Order improper — Subsequent 
trial held illegal. 

When a complaint is filed before a Magistrate he 
can adopt one of two courses. He cau examine the 
complainant upon oath and then issue process. On the 
other hand he can under S. 2U2 of the Code postpone 
the issue of process and refer the complaint to a Magis¬ 
trate or tho police for further enquiry and then take 
action on receipt of the report. The other course open 
to the Magistrate is to 6end the complaint to the 
police asking them to take action under S. 156 (3) of 
the Code. In that case the Magistrate would not 
examine the complainant, but merely forward the 
complaint to tho police for investigation and taking 
cognizance. [Paras 6 and 7] 

On receipt of a complaint tho Magistrate forwarded it 
to the police to make an enquiry and take cognisance if 
any cognizable offence was made out and send a report. 
On seeing the report sent by the police tbo Magistrate 
took cognizance and summoned tho accused and pro¬ 
ceeded with the trial: 

Held (i) that the order of the Magistrate forwarding 
the complaint to police to make inquiry and take cog¬ 
nizance if cognizable offence was made out and send 
a report was an order which could not possibly be 
made : 53 C. W. N. 653, Bel. on; 

(ii) that it was dear that the Magistrate acted under 
S. 202 and having seen tbe report be took cognizance 
and summoned the accused but ho never examined 
tbe complainant on oath as required by S. 200 and 
therefore he could not under tbe circumsiances take 
cognisance under Ch. 16 and tho proceedings there¬ 
after were illegal; [Para 9] 

(ill) that the case did not fall within S. 156 (3) be¬ 
cause the police though asked to inquire and take 
oognisance were also asked to report. The police did 
not submit a charge sheet or a challan but reported 
and, therefore, quite clearly they did not not under 
8. 156 (3). [Para 10] 

Annotation: (’49-Com.) Criminal PC, 8. 2i 0, N. 
II, 16; 8. 202 N. 13, 18 and 20; 8. 156, N. 6 and 7. 

Debabrata Mookerjee and Arun Kiihore Das 
Gupta—for Petitioner. 

D*f>tendra Mohan Ohose—tor Opposite Party. 
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Krishna Charan Guin v. G. G. in Council 


Harries C. J.—This is a petition for revi¬ 
sion of an order of a learned Magistrate acquit¬ 
ting the opposite parties under s. 258, Criminal 
P. C. 

[2] The learned Magistrate held that the 
whole of the trial was illegal and he did not 
enter into the merits of the dispute. 

[3] It appears that a complaint was made to 
a learned Magistrate alleging offences under 
Ss. 448 and 341, Penal Code. On 6th December 
1947, the learned Magistrate passed the following 
order:" O/C Watgunge, P-S—to make an enquiry 
and take cognizance if any cognizable offence is 
made out and send a report by 6tb January 
1918.” 

[ 4 ] The police apparently reported, as an 
order of 6th January 19-18, reads: "Seen report. 
Complainant absent—file.” There is another or¬ 
der of the same date: "Complainant appears 
by petition. Seen police report. Summon Balai 
Lai Das and Parmeswar Singh under Ss. 488 
and 341, Penal Code for 4th February 1918.” 

[ 5 ] The proceedings continued after the evi¬ 
dence of the prosecution had been taken and 
charges framed and witnesses cross-examined. 
A point was taken by learned advocate for the 
defence that the whole trial was without juris- 
diction by reason of the orders passed by the 
learned Magistrate. 

[6] When the complaint was filed before 
the learned Magistrate he could have adopted 
one of two courses. He could have examined 
the complainant upon oath, and then issued 
process. On the other hand, he could under 
S. 202 , Criminal T. C. postpone the issue of pro¬ 
cess and refer the complaint to a Magistrate or 
the police for further enquiry and then take 
action on receipt of the report. 

[7] The other course open to the Magistrate 
was to send the complaint to the police asking 
.them to take action under s. 166 (3), Criminal 
IP. C. In that case the Magistrate would not 
examine the complainant, but merely forward 
the complaint to the police for investigation 
and taking cognizance. 

[8] It will be seen that the learned Magis¬ 
trate in this case forwarded the complaint to 
the police to make an enquiry and take cogni- 
zance if any cognizable offence was made out 
and send a report. It is an order which cannot 
possibly be made. Either the Magistrate him¬ 
self examines the complainant and then asks 
the police to enquire and report or the com¬ 
plaint must be sent to the police for them to 
enquire and take cognizance if they think pro¬ 
per. 

[9] In the present case it is quite clear that 
the Magistrate acted under 8.202, Criminal P. C. 
and having seen the report he took oognizance 
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and summoned the accused; but it is to be ob¬ 
served that he never examined the complain¬ 
ant on oath as required by s. 200 and therefore 
he could nob in the circumstances take cognizance 
under ch. 16 and the proceedings thereafter 
were illegal. 

[ 10 ] The case does not fall within S. 156 (3) 
because the police though asked to enquire and 
take cognizance were also asked to report. The 
police did not submit a charge sheet or a chal- 
lan but reported and, therefore, quite clearly 
they did not act under S. 156 (3) of the Code. 1 
It seems to me that this case is completely 
covered by a recent Bench decision of this Court 
in the case of Putin Behari Ghose v. The King, 
53 C. W. N. 653. There very much the same 
thing happened and the Bench held that when a 
complaint is filed before a Magistrate he should 
either take cognizance of it under S. 200 of the 
Code and proceed under ch.l6or send the com¬ 
plaint to the officer in charge of the Police Sta- 
tion directing him to proceed under ch. 14 of the 
Code. He Ehould not make a hybrid composite 
order, both under 8. 156 (3) and under 8. 202 
of the Code. 

[11] The Magistrate here took cognizance 
after a report without examination of the com¬ 
plainant and the proceedings thereafter were il¬ 
legal and the learned Magistrate was right in 
so holding. 

[ 12 ] That being so, this petition which is 
direoted against the order of discharge fails and 
is dismissed. 

[13] The Rule is discharged. 

J. P. Mitter J.—I agree. 

G.m.J. fdtule discharged. 

A. I- R. (37) 1950 Caloutta 100 [C. N. 28.] 
G. N. Das and Guha JJ. 

Krishna Charan Guin — Plaintiff — Peti¬ 
tioner v. Governor-General in Council, repre¬ 
senting B. N. Rly., New Delhi — Defendant 
—Opposite Party. 

Civil Fevn. Appln. No. 502 ol 1948, Decided on 8tb 
July 1949, for sotting aside judgment and decree of 
Munsif, 3rd Court, Midnapore, D/- 21st January 1948. 

Railways Act (1890), S. 75 (1) and ^-Applica¬ 
bility—Actual value of excepted goods consigned 
exceeding Rs. 100 but value declared to be less 
than Rs. 100—Goods lost — Claimant not entitled 
to compensation : A. I. R. (34) 1947 Cal. 182, Not 
approved. 

The words of S. 75 (1) are plain and admit of no qna* 
lification. If the package oontaina excepted goods, and 
the instrinsic value exceeds the statutory limit, the rail¬ 
way administration cannot be held responsible for the 
loss, destruction or deterioration of the paokage, antes 
the value and oontents are declared. The value to be 
declared is the true value. Section 75 (2) in terms does 
not entitle the consignor or consignee to get the declar* 
ed value, It places a maximum limit, beyond wbicn 
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the olalmant cannot recover whatever the true value 
may be. Seotlon 75 (2) is intended to apply to cases 
where a declaration is called for. An unnecessary decla¬ 
ration is not contemplated by the section. In cases of 
over-valuation of excepted articles above the statutory 
limit, the claimant gets the true value; the declaration 
does not help him. In cases of under-valuation of ex¬ 
cepted artioles above the statutory limit, a limited dis¬ 
ability is imposed by S. 75 (2), viz., that the claimant 
can only recover up to the declared amount. 

[Paras 10 & 11] 

Where, therefore, the actual value of the excepted 
goods consigned exceeds Rs. 100 but the declared value 
is less than Rs. 100 and the goods are lost, destroyed or 
deteriorated, the claimant will not be entitled to any 
compensation : A. I. It. (34) 1947 Cal. 182, Not appro¬ 
ved ; Civil Rule No. 293 of 1948, Approved. [Para 12] 

Annotation : (’46-Man.) Railways Act, S. 75 N. 1 
and 4. 

Nripal Chandra Roy Choudhury — for Petitioner. 

Chandra Sekhar Sen and Ajoy Kumar Basu 

— for Opposite Party. 

G. N. Das J,—This rule wa3 obtained by the 
petitioner Krishna Chandra Guin. It is directed 
against the decision of Mr. D. N. Chakladar, 
Munsif, 3rd Court, Midnapore, exercising Small 
Cause Court powers, whereby he dismissed the 
petitioner’s suit for recovery of a sura of Rupees 
152, alleged to be the price of goods consigned 
for carriage by the B. N. Railway administra. 
tion represented by the defendant opposite party, 
and not delivered to the consignee. 

[2] The facts of the case are that Joseph Her- 
ber & Co., Calcutta self-consigned a package for 
oarriage by the B. N. Railway from Esplanade, 
Calcutta, to Midnapore. In the forwarding note, 
the consignor described the package as contain- 
ing Gramophone Records and declared the value 
to be Rs. 99 only. The plaintiff petitioner pur¬ 
chased the goods from the consignor and took 
an open delivery of the package at Midnapore 
Railway Station. A part of the contents of the 
goods was not delivered by the B. N. Railway. 
After service of the requisite notices, th9 peti¬ 
tioner filed this suit for recovery of a sum of 
Rs. 162 being the price of goods not delivered to 
him. The defendant denied liability; the mate¬ 
rial defence with which we are now concerned, 
is a plea under 8. 75, Railways Act. 

[8] The trial Judge gave effect to this plea 
and dismissed the suit. The plaintiff ba3 moved 
this Court in revision. 

[4] It is not disputed in this Court that tbo 
articles contained in the package come within 
item (r) of Sch. 2 of the Aot and are excepted 
articles. 

[5] Mr. Roy Choudhury for the petitioner 
pressed only one point, viz., that although the 
value of the paokage exceeded Rs. 100 and it 
came within 8. 76 (1) of the Act, nevertheless 
he was entitled to recover the sum of Rupees 
B9, the value declared by him. In support 


of his contention, he relied on S. 76 (2) of the 
Aot and the decision of Lodge J., in the caso of 
Governor -General in Council v. Tarak Nath 
De, A. I R. (34) 1947 Cal. 182: (225 I. C. 630). 

[6] Mr. Sen, the learnod Senior Government 
Advocate for the opposite party, contended that 
S. 75 (l) is clear on the point and the disability 
to recover anything is not controlled by s. 75 ( 2 ). 
He referred us to an unreported decision of 
Chakravartti J., in the case of Governor-Genera* 
in Council v. Basanta Kumar Goldar, Civil 
Rule 293 of 1948 decided on 9th July 1948. 

[ 7 ] The aforesaid decisions are clearly in con¬ 
flict and we have to resolve the same. 

[8] Section 75 of the Act as it then stood, read 
as follows : 

‘•(1) When any articles mentioned in the second sche¬ 
dule are contained in any parcel or package delivered to 
a railway administration for carriage by railway, and the 
value of such articles in the parcel or package exceeds 
(one) hundrel rupees, tbo railway administration shall 
not be responsible for the loss, destruction or deteriora¬ 
tion of the parcel or pickage unless the person sending 
or delivering the parcel or package to tbo administra¬ 
tion caused its value and contents to bo declared or 
declared them at the time of the delivery of the parcel 
or package for carriage by railway, and, if so required 
by the administration, paid or engaged to pay a per¬ 
centage on the value so declared by way of compensa¬ 
tion for increased risk. 

(2) When any parcel or package of which tbo value 
has been declared under sub-eection (1) has been lost 
or destroyed or has deteriorated, the compensation re¬ 
coverable in respect of such loss, destruction, or dete¬ 
rioration shall not exceed the value so declared and the 
burden of proving the value 60 declared to have been 
the true value, shall, notwithstanding anything in tb9 
declaration, lie on the person claiming the compensa¬ 
tion.” 

[9] The liability of the Railway administra¬ 
tion is that of a bailee under S. 72 of the Act; 
the measure of such liability is the damage sus¬ 
tained by the claimant. Tbo amount of such 
damage is the value of the goods lost, destroyed^, 
or deteriorated in transit. The value declared 
under 3. 75 ( 1 ) is not the measure of such loss, 
destruction or deterioration. The burden of pro¬ 
ving the true value is upon the claimant and the 
burden rest 3 on him inspite of the declaration 
made by the consignor and not objected to by 
the railway administration; thi3 appears from 
S. 75 ( 2 ) of the Act. 

[ 10 ] Section 76 of the Act is an exemption 
provision. Clauses ( 1 ) and (2) of the section are 
both intended to limit the liability of the railway 
administration, as would appear from the open- 
ing words "Further provisions with respect to 
the liability of a railway administration as a 
carrier of articles of special value”. The object 
of the section is to protect the railway adminis¬ 
tration. In cases of excepted articles, the section 
compels the consignor to declare the value if it 
exceeds the limit of Rs. 100. The declaration is 
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intended to put the officers of the administra¬ 
tion on their guard. The administration is also 
entitled to charge a certain percentage of the 
value in such cases. The words of s. 76 (1) are 
plain and admit of no qualification. If the 
package contains excepted goods, and the intrin- 
aic value exceeds the staturory limit, the rail¬ 
way administration cannot be held responsible 
for the loss, destruction or deterioration of the 
package, unless the value and contents are de- 
dared. The value to be declared is the true 
value. 

[ill Section 75 ( 2 ) in terms does not entitle 
the consignor or consignee to get the declared 
value. It places a maximum limit, beyond which 
the claimant cannot recover whatever the true 
value may be. Section 75 (2) is intended to apply 
to cases where a declaration is called for. An unne¬ 
cessary declaration is not contemplated by the 
section. In cases of over-valuation of excepted 
articles above the statutory limit, the claimant 
gets the true value; ihe declaration does not help 
him. In cases of undervaluation of excepted 
articles abovo the statutory limit, a limited dis- 
ability is imposed by 8. 75 (2), viz., that the 
claimant can only recover up to the declared 
amount. In tho latter case, his claim for the 
diflerence between the declared value and the 
true value is only negatived, but the whole of 
his claim ip not disallowed. 

[121 For the above reasons, we disagree with 
the view taken by Lodge J., and approve of the 
opinion expressed by Chakravartti J. 

[13] We, therefore, overrule the contention 
urged on behalf of the petitioner. 

[14] The Rule is accordingly discharged with 
costs; hearing-fee being assessed at two gold 
mohurs. 

Guha J. — I agree. 

Rule discharged. 

A. I. R. (37) 1950 Calcutta 102 [C. N. 29.] 
Harries C. J. and Chakravartti J. 

Gostha Behari Butt—Petitioner v. (Dead) 
Palar am Pal and others—Opposite Party. 

Civil Revn. Nos. 1747 and 1913 of 194G, Decided on 
7th Decomber 1948, from order of Sab-Judge, Bankura, 
D/- 24ih AugU9t 1948. 

(a) Debt laws— Bengal Agricultural Debtors Act 
(Vll [7] of 1936), Ss. 8 and 33—Reference to certain 
debt not made in the body of petition deliberately — 
Reference made only in column reserved lor history 
of de bt— Debt is not included in application and not 
covered in award subsequently made —S. 33 does 
not apply. 

Where an applicant under S. 8 makes no reference to 
certain debt in the body of the petition at all but 
makes an indirect reference to it in the column reserv¬ 
ed for the history of the debt, tbe object of so framing 
the petition being not to exceed Bs. 25,000 as the total 


amount of the mortgagor’s debt3, the mortgagor deli¬ 
berately omits to ask for an adjudication on that debt 
and ho is not entitled to say that his application 
inoluded that debt or that tbe debt was covered by the 
award which came subsequently to be made. There 
was therefore no amount payable with regard to it 
under the award and it must follow that neither of 
cl3. (a) and (b) of S. 33 applies. [Para 16] 

(b) Debt laws—Bengal Agricultural Debtors Act 
(VII [7] of 1936), Ss. 8 and 18 and Rr. 145, 146, 
147 and 148 — Pecuniary jurisdiction — Test is 
amount oicreditor’s claim and not amount admitted 
by debtor or determined by Board. 

Both the Form prescribed for an application under 
S. 8 and the Rules framed under the Act make it per¬ 
fectly clear that the amount which must furnish the 
test as to whether the Board has pecuniary jurisdiction 
or not is the amount of the olaim of the creditor and 
not the amount admitted by the debtor, or determined 
by tbe Board, at least in a case where the amounts 
mentioned by the debtor themselves make up a total in 
excess of Rs. 25,000. [Para 17] 

(c) Debt laws—Bengal Agricultural Debtors Act 
(VII [7] of 1936), S. 39 — Territorial jurisdiction 

— Power to transfer — Collector has no-power to 
transfer case to Board having no territonal juris¬ 
diction over parties in absence of specific rule. 

It will be noticed from the reading of S. 39 that the 
Act by itself does not give the Collector any power to 
transfer. It leaves it to the Provincial Government to 
authorise the Collector and such authorisation must be 
subject to rules made under this Act. It is not the 
power of transfer which is so restricted, but the power 
of authorisation given to the Provincial Government. 
Section 39 read with the Rules makes it perfectly dear 
that tho limits of the Collector’s power to make an 
order to transfer must be found within the Rules 
framed by tho Provincial Government. In other words, 
tbe Collector will have power to make an order of 
transfer only in those oases whero ho bas been autho¬ 
rised by the Rules to do so. [Para 20] 

(d) Debt laws—Bengal Agricultural Debtors Act 
(VII [7J of 1936), S. 33 (a)—Question as to validity 
of award arising before Judge sitting as civil Court 

— Award found void — Proceedings before Board 
cannot beheld to be pending■ — Proceedings in 
civil Court cannot be stayed. 

Where question as to the validity of an award arises 
before a Judge not sitting either as an appellate offioer 
or in revision in proceeding under the Aot but only as 
a civil.Court in a different chain altogether, and he 
finds that the award is without jurisdiction and void, 
he is not right in bolding that in a view of his decision 
as to tbe validity of the award, the proceedings before 
the Debt Settlement Board must be deemed to be pend¬ 
ing, and direct stay of suit in that view.: [Para 21] 

(In 1747 of 194G) — 

Atul Chandra Gupta and Purushotlam Chatterjti 

—for Petitioner. 

Dr. Naresh Chandra Gupta and Urukramdas 
Chakravartti — for Opposite Party. 

(In 1913 of 1946) — 

Dr. Naresh Chandrd Gupta and Urukramdas 
Chakravartti — for Petitioner. 

Atul Chandra Gupta and Purushottam Chatterjee 

—for Opposite Party. 

Chakravartti J. — These are two Rules 
direoted against the same order passed by the 
learned Subordinate Judge, Bankura, on 23rd 
August 1946, whereby he stayed further proceed¬ 
ings in a mortgage suit, purporting to act under 
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e. 33 (a), Bengal Agricultural Debtors Aot. The 
learned Judge has held that the award pleaded 
by the mortgagor as a bar to the suit was without 
jurisdiction and void. But he has also held that 
if the award was void, the proceedings before the 
Board were in the eye of law still pending and 
consequently the mortgage suit was liable to be 
stayed under the provisions of S. 33. 

[2] Rule 1747 of 1946 was taken out by the 
mortgagee and his complaint is that the decision 
of the learned Subordinate Judge that the suit 
must be stayed is erroneous. 

[3] Rule 1913 of 1946 was taken out by the 
mortgagor and he challenges the decision of the 
learned Judge that the award was without juris¬ 
diction and void. 

[ 4 ] In order to appreciate the respective con- 
tentions of the parties, it is necessary to refer to 
the facts in some detail. It appears that the 
transactions between the parties were numerous 
and of a complicated character. The first trans¬ 
action was on 6th August 1920, when the mort¬ 
gagor took a loan of Rs. 4999 from the mortgagee 

• upon an earlier mortgage. On 14th April 1930, the 
mortgagor executed a simple money bond for a 
sum of Rs. 6182-10-6 pies which is said to have 
represented the resultant liability arising out of a 
number of previous loans. On 12 th June 1933. the 
mortgagor executed an instalment mortgage bond 
for a sum of Rs. 19,700. This sum is said to have 
represented the amount due upon two previous 
bonds, as also a certain further amount as future 
interest. The bond provided that the amount 
would be payable in a number of instalments, 
but in caso of default in the payment of any 
one of the instalments, interest at a certain rate 
would have to be paid and if tbero were three 
successive defaults, the whole amount would 
become due. On 19th December 1939, the mort¬ 
gagor made an application under S. 8, Bengal 
Agricultural Debtors Act to the special Debt 
Settlement Board at Bankura. In columns 6 of 
that application, he mentioned only two debts 
owing to the present mortgagee. One was the debt 
of Rs. 4,999 which was the consideration for the 
first mortgage and the other was a debt of Rs. l ,999 
which was one of the debts taken into considera¬ 
tion in arriving at the amount of the second bond. 
The bond of 1933 was not mentioned in column 6. 
What the mortgagor in fact did was that he 
ineerted a long and somewhat rambling state- 
ment in Schedule B of the application wherein 
he stated that the mortgage bond for Rs. 19,700 
was taken from him by undue influence and 
fraud and that as a matter of fact no such 
amount was due from him to the mortgagee. 
There appears to have been some controversy 
before the Speoial Debt Settlement Board as to 
what the amount of the debt was and the Board 


ultimately came to an informal decision that 
the amount was Rs. 7,329 1 0, Upon that finding 
the Board asked for the sanction of the Collector 
which in due course was granted. 

[ 5 ] An application was thereafter made to 
the Sub-Divisional Officer by the mortgagor for 
the transfer of the case from the Bankura 
Special Debt Settlement Board to the ordinary 
Board at Midnapore in Bankura. It is not dis¬ 
puted that neither of the parties resided within 
the jurisdiction of that Board, but the applica- 
tion was made on the ground that the President 
of the Board which had territorial jurisdiction in 
the case was related to the mortgagee and, there¬ 
fore, the case could not properly be transferred 
to that Board. The application succeeded and 
the Sub-Divisional Officer made the necessary 
order, transferring the case to the ordinary Board 
at Midnapore. Tho Board at Midnapore even- 
tually entered upon an adjudication of tho 
liabilities of the mortgagor and eventually decid¬ 
ed that the amount due from him to the present 
mortgagee was Rs. 3.000. An award embodying 
that decision of the Board followed in due 
course. 

[6l The mortgagee preferred an appeal from 
the decision of the Board to the appellate officer, 
but the appeal was rejected as barred by limita¬ 
tion. An application in revision to the District 
Judge also failed and a further application to 
this Court met with the same result. So far as 
this Court was concerned, it was only stated in 
the judgment that the learned Judges saw no 
reason to interfere in revision with the decision 

of the authorities below. 

[ 7 ] The present suit was thereafter brought 
by the mortgagee, claiming to recover a sum of 
rs. 23,476 0-6 pies upon an instalment mortgago 
bond of 12th June 1933. In the plaint he made 
a reference to the proceedings before tho Debt 
Settlement Board and stated that the mortgagor 
had deliberately and fraudulently omitted to 
mention the debt of 1933 in bis application to 
the Board and thereby contrived to procure an 
adjudication under the Bengal Agricultural Deb¬ 
tors Act. The plaint was subsequently amended 
and an allegation that tbo Board at Midnapore 
had no territorial jurisdiction to deal with the 
case at all wa3 added. 

[8l The mortgagee put forward three grounds 
as to why the so-called award under tho Bengal 
Agricultural Debtors Act could not affect his 
suit. It was contended in the first place that 
inasmuch as the mortgagor had not mentioned 
the debt of 1933 at all, the award did not pur¬ 
port to deal with that debt and consequently the 
existence of the award wa3 no bar to the suit 
being dealt with by the civil Court. It was con¬ 
tended in the second place that inasmuch as the 
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mortgagor had denied all liability to hia creditors, 
the application to the Board was not maintain, 
able at all. It was contended lastly that, in any 
event the total amount of the debts owing by 
the mortgagor having been in excess of rs. 25.000 
no Debt Settlement Board could deal with his 
debts and that, in particular, the Board at 
Midnapore had no territorial jurisdiction. 

[9] The learned Subordinate Judge held that 
the debt of 1933 bad in fact been mentioned in the 
mortgagor’s application to the Board, inasmuch 
as he had mentioned the earlier debts, the dues 
upon which really formed the consideration for 
the bond of 1933. The award, in the view of the 
learned Judge, did purport to deal with the 
debt of 1933 a3 well. The learned Judge held 
further that the mortgagor had not denied any 
liability to any creditor but had admitted some 
of his debts. Consequently, the learned Judge 
proceeded to observe tho application before the 
Board was not an application by a debtor who 
did not admit any liability to any creditor and, 
therefore, it was in order. The learned Judge, 
however, gave effect to the third objection of 
the mortgagee which, as already stated, was to 
the effect that the Board at Midnapore had no 
territorial jurisdiction to deal with the case. In 
the opinion of the learned Judge, tho power of 
transfer conferred by 8. 39 of the Act was, sub- 
ject to the rules mado in that behalf and under 
the section, read with tho rules the Collector could 
only transfer a caso to a Board having terri¬ 
torial jurisdiction. Inasmuch as the Midnapore 
Board had admittedly no territorial jurisdiction, 
tho learned Judge concluded that the award 
made by it was without jurisdiction and void. 

[ 10 ] Having so held, however, the learned 
Judge proceeded to hold that his finding that 
the award was without jurisdiction and void 
would not avoid the mortgagor’s objection to his 
proceeding with tho suit, inasmuch as the award 
being out of the way, the proceeding before the 
Debt Settlement Board must be held to be still 
pending. In that view he held that although 
cl. (b) of s. 33 had no application to the facts of 
the case before him, cl. (a) had, and by reason 
of the provisions of that clause he felt himself 
bound to direct stay of the suit. It is against 
that decision that the present rules were obtained. 

[ill I may observe here that if the learned 
Judge was right in bis view that S. 33 (a), Bengal 
Agricultural Debtors Act applied to the case, 
the proper course for him would have been not 
to stay the suit, as he did, but either to dismiss 
it or to return the plaint. That, however, is 
another matter. 

[ 12 ] In support of the rule taken out by the 
mortgagee, it was contended by Mr. Gupta that 
the award did not affect the suit at all, inas¬ 


much as the mortgagor had not included the 
mortgage debt of 1933 in his application and 
consequently there was no award with respect 
to that debt. He contended in the alternative 
that assuming that the award covered that debt 
as well, it must follow that the mortgagor’s 
application included the debt and if it did, the 
total amount of debts owing by the mortgagor 
would clearly exceed Rs. 25,000 and consequently 
the case would be one beyond the jurisdiction of 
any Debt Settlement Board. Mr. Gupta further 
contended that tho conclusion of the learned 
Judge that the Midnapore Board had no territo¬ 
rial jurisdiction to deal with the case was well 
founded, but he complained that the learned 
Judge should have held that- in spite of the award 
being invalid, the suit was liable to be stayed, 
in the view that the proceedings before the Debt 
Settlement Board must be deemed to be pending. 

[13] Dr. Sen Gupta, appearing on behalf of 
the mortgagor, contended that the power of 
transfer given by S. 39 of the Act was absolute 
in so far as such power had not been specifical- 
ly restricted by Rules. He pointed outthatthere 
was no Rule which prevented the Collector from 
transferring a case to a Board having no territo¬ 
rial jurisdiction over the properties and accord, 
ingly contended that the decision of the learned 
Judge on this part of tho case was erroneous. 

[14] Dr. Sen Gupta contended in the second 
place that the Board had pecuniary jurisdiction 
in the present case inasmuch as the Board had 
found informally, as it wa3 entitled to do, that 
the amount of the mortgagor’s debt wa3 below 
Rs 25,000 under the proviso to R. 145. Dr. Sen 
Gupta contended further that there had been no 
suppression of the debt of 1933, reference to which 
had been clearly made in the history of tho debt. 
His argument was that inasmuch as the mort¬ 
gagor bad referred to the basic debts and inas¬ 
much as the consideration for the bond of 1933 
was nothing else than the amount due upon 
those earlier debts the debt of 1933 had been 
mentioned, both in substance and in fact. 

[15] In my opinion, the contention urged on 
behalf of the mortgagee is clearly right. It can¬ 
not be pretended that the relevant columns in 
the mortgagee’s application before the Debt 
Settlement Board contain any entry as regards 
the debt of 1933. On the other hand, the statement 
made by him in the column reserved for the 
history of debts, makes it perfectly clear that he 
did not wish the debt of 1933 to be taken into 
account at all, inasmuch as in his view the bond 
did not represent any real liability and had been 
obtained by undue influence and duress. The 
object of framing the application in that form 
is, to my mind, perfectly dear. If the debt of 
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RS. 19,700 had beeninoluded in a straightforward 
manner in column 6 of the application where it 
ought to have been included, the total amount 
of the mortgagor’s debts would obviously exceed 
Rs. 25,000 and the mortgagor could not possibly 
get what perhaps he expected, viz., a friendly ad. 
judication by the Debt Settlement Board. The 
device he adopted was to make no reference to 
that debt in the body of the petition at all but 
to make an indirect reference to it in the column 
reserved for the history of the debt. I am of 
opinion that since the mortgagor deliberately 
omitted to ask for an adjudication on this debt 
and relegated whatever reference he made to it 
to Sch. B, he is not entitled to say that his ap¬ 
plication included this debt, or that the debt is 
covered by the award which came subsequently 
to be made. If that be so, the debt was not in- 
oluded in his application made under S. 8 of the 
Act, nor was any amount payable with regard 
to it under the award and it must follow that 
'neither of the two clauses of 8. 33 applies. 

[16] I am also of opinion that the alternative 
argument of Mr. Gupta is equally sound. As. 
Burning as the learned Judge found and as Dr. 
Sen Gupta contended, that the award does 
cover the debt of 1933, it must follow that the 
application included that debt. If it did, I am 
of opinion that the total amount of the debts 
owing by the mortgagor for the purpoees of the 
jurisdiction of the Board would be clearly on 
the face of his own application, above Bs. 25.000 
and the Board in dealing with the mortgagor’s 
application acted without jurisdiction. It was 
contended by Dr. Sen Gupta that what is 
material for the purposes of jurisdiction was not 
the claim by the creditor, but the decision of 
the Board, although it might be an informal 
decision as to the amount of the debt. The learned 
Judge below has followed the same line of reasoning 
more or less, because he observes at more places 
than one in his judgment that the debt informal¬ 
ly determined by the Bankura Special Debt 
Settlement Board fell below rs. 25,000 and that 
accordingly no question of pecuniary jurisdic¬ 
tion would arise. In my opinion, this view of the 
rules is clearly wrong. Dr. Sen Gupta referred 
to the terms of Rr. 144 and 145 and contended 
that the latter of them made it perfectly clear 
that the Board had jurisdiction to decide by way 
of a preliminary point the amount of the debt 
due, on the principles of 8 .18 and that, in a case 
of doubt or dispute, it was its duty to do so. It 
was the result of this informal determination 
which, according to Dr. Sen Gupta, would de¬ 
termine the jurisdiction of the Board. In my 
opinion, what B 145 contemplates is not a deter¬ 
mination of the debt aotually due but a decision 
on a contest aB regards what the amount of a 


claim actually is. The matter, in my view, id 
placed beyond doubt by the form which has 
been prescribed for applications under S. 8. 
Column 8 of that form is headed “Total claim 
by the creditor." Column 9 is headed “Amount, 
if any, admitted by the debtor.” There is no 
other column. It U perfectly clear that when an 
application i3 made and the Board has to decide 
whether it has jurisdiction or not, having regard 
to the amount of the debt, the only amount 
which can furnish the necessary t6st is the 
amount olaimed by the creditor. It is quite true 
that the Board may ultimately find the actual 
amount due to be much lower, but that decision 
it would arrive at in the course of the settlement 
and I fail to understand how a decision on that 
matter can bo undertaken for the purpose of de¬ 
ciding whether the Board has or has not jurisdic¬ 
tion. It is elementary that the jurisdiction of the 
Tribunal is determined by the allegations con¬ 
tained in the plaint, or in other words by tho 
claim made. If that very matter is decided in 
advance for the purpose of ascertaining whether 
the Tribunal has jurisdiction or not, the position 
would be that the Tribunal concerned assumes 
jurisdiction after deciding tho main question on 
the merits. 

[17] Referring to the Rules, the relevant Rules 
in the present case are in my view, Rr. 146 and 
147. Rule 146 provides that if the sum total of 
all debts mentioned by the debtor in hi3 appli¬ 
cation exceeds Rs. 6000 but does not exceed 
Rs. 25,000 tho Board shall forward the application 
to the Collector for his sanction. It would be 
noticed that what the Rule contemplates is debts 
“mentioned” by the debtor. Sub rule (2) of the 
Rule provides that if the amount so mentioned by 
the debtor exceeds Rs. 25,000 the Board shall not 
entertain the application. Again what the sub- 
rule contemplates is the amount “mentioned by 
the debtor. In neither case is it the amount 
admitted by the debtor or the amount found by 
the Board as due, whether formally or informally. 
Rule 147 provides for cases other than those 
mentioned in R. 146, that is to say, cases where 
the amount mentioned by the debtor exceeds 
rs. 5000 but does not exceed Rs. 25,000. There is 
another Rule which seoms to exclude altogether 
the view put forward by Dr. Sen Gupta. That 
Rule is R. 148 which provides that if, in tho case 
where tho sum total of all the debts exceeds 
Bs. 6000 but does not exceed rs. 25,000 theCollec- 
tor grants sanotion, the Board shall, subject to 
r. 139, record the order of determination with 
regard to each debt under sub-s. (2) of S. 18 and 
shall tben proceed to dispose of the application 
according to law. This Rule makes it perfectly 
clear that determination under 8. 18 must take 
place after the Collector has granted sanction and 
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cannot precede it. I am of opinion that both the 
form prescribed for an application under S. 8 
and the Rules framed under the Act make it 
perfectly clear that the amount which must 
furnish the test as to whether the Board has 
pecuniary jurisdiction or not is the amount of the 
claim of the creditor and not the amount admit¬ 
ted by the debtor, or determined by the Board, 
at least in a case where the amounts mentioned 
by the debtor themselves make up a total in 
-excess of rs. 26,000. 

[ 18 ] If then the application in the present case 
included the debt of rs. 19.7C0, there can be no 
doubt that the total amount of the debts exceeded 
Rs. 25,000 and it must follow that the Board had 
no jurisdiction whatever to deal with the mort¬ 
gagor’s application. If the award is not invalid 
for the reason that the Board bad no territorial 
jurisdiction, it is certainly invalid for the reason 
that the debt exceeded the pecuniary jurisdiction 
of the Board. The award, therefore, has no legal 
existence and cannot be a bar to the entertain¬ 
ment of the suit by the learned Judge. 

Cl9] As regards the territorial jurisdiction, Dr. 
Sen Gupta contended that there wero no limi¬ 
tations on the powers of the Collector to transfer 
a case save those prescribed by the Rules and be 
pointed out that the Rules did not prevent the 
Collector from transferring a case to a Board 
which had no territorial jurisdiction over the 
parties. In my view, this construction of s 39 is 
not correct. The section reads as follow’s: 

The Provincial Government nmy authorise the Collec¬ 
tor subject to rules made under this Act, to transfer 
from one Board to another, tor disposal, applications 
made under S. S.” 

[20] It will be noticed that the Act by itself 
jdoes not give the Collector any power of transfer, 
lit leaves it to the Provincial Government to 
authorise the Collector and such authorisation 
must be subject to rules made under this Act. It 
is not the power of transfer which is so re- 
stricted, but tbo power of authorisation given to 
the Provincial Government. This section, read 
with the Rules, seems to me to make it perfectly 
clear that the limits of the Collector's power to 
make an order of transfer must be found within 
the Rules framed by the Provincial Government. 
In other words, the Collector will have power to 
make an order of transfer only in those cases 
where be has been authorised by the Rules to do 
so ; that is to say only if there is any specific 
Rule authorising the Collector to make a transfer to 
a Board which has no territorial jurisdiction over 
the parties, the Collector has such power. In my 
opinion, the view taken by the learned Judge as 
to the absence of territorial jurisdiction in the 
Midnapore Board is perfectly correct and the 
award is void for that reason as well. 


A. I. R. 

[ 2 1] The learned Judge, however, was not right 
in holding that if the award was without juris, 
diction and void, the proceedings before the Debt 
Settlement Board must be deemed to be still 
pending. He seems to me to have overlooked the 
fact that he was not sitting either as an appellate 
officer or as a District Judge in revision but 
only as a civil Court. Whatever his view as to 
the validity of the award might be, the award 
would remain as the final decision in the procee¬ 
dings under the Bengal Agricultural Debtors Act 
till it was set aside by an appropriate authority. 
The learned Judge, sitting as a civil Court could 
not set aside the award, nor could any declara¬ 
tion made by him extinguish it. For example, 
neither of the parties could, on the authority of 
the view taken by the learned Judge, approach 
the officer now discharging the functions of the 
Board and ask him to resume the proceedings 
under the Bengal Agricultural Debtors Act on 
the footing that they are still pending. If the 
matter had com9 up to a District Judge under 
S. 40A of the Aot, or come up to this Court in 
revision and it was held that the award was void, 
the effect would certainly be to restore the oase 
to the stage at which it was before the award 
was made and the proceeding would have to be 
completed in due course by a final decision. But 
the question having arisen before the civil Court 
in a different chain altogether, the civil Court 
might disregard an award if it found that it was 
without jurisdiction, but it could mould its own 
procedure in the view that its decision would 
have an actual effect on the proceedings before 
the Board and revive a proceeding which had 
already terminated in an award. The learned 
Judge, in my view, was bound to take the procee¬ 
ding under the Board as it was and h9 was not 
right in law in holding that in view of his deci¬ 
sion as to the validity of the award, the procee¬ 
ding before the Debt Settlement Board must be 
deemed to be pending. 

[22] The position, therefore, is that the award 
pleaded by the mortgagor is an invalid award 
both because the Board had no territorial or 
pecuniary jurisdiction to deal with the case and 
also, as we hold, because the debt which is the 
subject-matter of the mortgage suit was not in¬ 
cluded in the mortgagor's application and was 
not in fact dealt with by the award. The result, 
therefore, is that neither of the clauses of S. 33 
has any application and there is no bar to the 
learned Judge proceeding with the suit. 

[23] We desire to make it clear that the effect 
of the view we take of the award is that the debt 
concerned is not covered by any valid award 
under the Bengal Agricultural Debtors Act and 
therefore there will be no bar to the learned Judge 
exercising his powers under the Bengal Money- 
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lenders Act, should that Act bo otherwise ap¬ 
plicable. 

[24] In the result, Civil Rule no. 1747 of 1946 
is made absolute. The order of the learned Judge 
and so much of his judgment as is not upheld 
by this judgment are set aside and he is directed 
to proceed with the suit. 

[26] Civil Rule no. 1913 of 1946 is discharged. 

[26] The petitioner in Rule 1747 of 1946 will 
get his costs from the opposite party—the hearing 
fee being assessed at three gold mohurs. There 
will be no order as to costs in Rule 1913 of 1946. 

V.B.B. Order accordingly. 


A. I. R. (37) 1930 Calcutta 107 [C . N. 30.] 

Sen J. 

Sashi Bhusan Banerjee — Defendant 1 — 
Petitioner v. Tulsi Charan Basu and others — 
Plaintiffs—Opposite Party. 

Civil Rule No. 919 of 1948, Decided on 22nd Novem. 
ber 1948, for setting aside orders of Munsif, 1st Court, 
Alipur, D/- 14th June 1948 and 5th July 1948. 

Civil P.C. (1908), O. 6, R. 17-Suit for contraven¬ 
tion of municipal rule regarding side space — 
Amendment seeking to add infringement of different 
rule regarding back space, adds new cause of action 
and cannot be allowed. 

In a suit against the defendant for contravention of 
a municipal rule regarding side space, an application 
to amend the plaint into an infringement of quite a 
different rule relating to tho back space also, cannot bo 
allowed, as it would introduce an entirely new cause of 
action. If the infringomont ol the back space rule is 
alleged to be subsequent tj the filing of the suit, the 
oaso for amendment becomes still less maintainable, 
as it would be allowing the plaintiff to introduce a fresh 
and independent cause of action in a suit which was 
instituted at a time when tho infringement subsequently 
alleged did not exist. [Para 3] 

Annotation '. (‘44-Com.) Civil F. C., 0. 6, R. 17 

N. 3. 

Hiralal Chahrabarly and Shyamadas Bhaltacherji 

—for Petitioner. 

Eemanta Kumar Bose for 1 to 4 and Protap 
Chandra Choudhury for 5 -for Opposite Party. 

Order. — This rule must be made absolute. 
The rule was obtained by the defendant against 
an order allowing the plaintiffs to amend their 
plaint. Put shortly the facts are these. The 
plaintiffs instituted a suit against the defendants 
on 1st February 1947 for contravention of tho 
Bengal Municipal Act regarding side space. 

[2] The plaintiff’e case was that tie defen¬ 
dant petitioner erected a building on his pre¬ 
mises in contravention of the rule regarding 
aide apace. The rule then in existence provided 
that there should bo a three feet side space. In 
1987 the rule was amended and it prescribed a 
four feet wide apace. Before the new rule had 
been introduced the defendant had obtained 
aanotion of the Tollygunge Municipality and had 
ereoted the first storey of his building in accord¬ 


ance with those rules. In 1946, the defendant 
erected a second storey in accordance with the 
old plan which had provided for two storied 
building and had practically finished construc¬ 
tion when the present suit was instituted against 
the defendant by the plaintiffs alleging a breach 
of the rule regarding side space. There was an 
application for injunction by the plaintiffs which 
was granted and subsequently dissolved on the 
defendant undertaking to remove any structure 
if it were found in the suit that it contravened 
the provisions regarding side space. In Novem¬ 
ber 1947 for the first time the plaintiffs applied 
for an amendment of their plaint. They alleged 
that not only bad the side space rule been in¬ 
fringed but that the defendant had also infringed 
the rule regarding back space anl they wished 
to amend their plaint by adding that the defen¬ 
dant had infringed tho rule regarding backspace. 
The defendant opposed this amendment on tho 
footing that it introduced an entirely new cause 
of action. The learned Munsif negatived the 
contention of the defendant and allowed tho 
amendment. Agaiust that order the present rulo 
has been obtained. 

[3] It seems quite clear to me that the allow¬ 
ing of this amendment would introduce an 
entirely new ? cause of action. The suit was based 
on the infringement of a particular rule regarding 
side space. The plaintiffs cannot be allowed at 
this lato stage to make out an additional andi 
independant caso of an infringement of quite a 
different rule which relates to the back space. 
The learned advocate appearing in opposition 
to tho rule stated that at the time of the suitj 
back space rulo had not been infringed but that 
subsequent to tho filing of the suit a permanent 
structure was erected on the back space. If that 
beso.itseemsto mo that the ca3o of tho plaintiffs 
for an amendment becomes still less maintain, 
able. Tho suit was based on a certain causo of 
action. If a fresh cause of action has arisen after 
the institution of the suit, the plaintiffs may very 
well institute another suit on this cause of action. 
I see no reason why they should he allowed to 
introduce a fre3b and independent cause ofj 
action in a suit which they instituted at a timej 
when the infringement subsequently alleged did. 

UOt [ 4 ] X in these circumstances I set aside the 
order of the learned Munsif and disallow the 
amendment with costs here and in the Court 
below against opposite parties Nos. 1 to 4 repre¬ 
sented by Mr. Hemanta Kumar Bose. The rule 
is made absolute. 

V.B.B. Rule made absolute. 
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Sen J. 

Khan Haliammad and another — Accused 
—Petitioners v. The King. 

Criminal Revn. No. 683 of 1948, Decided on 10th 
September 1948. 

(a) Bengal Cotton Cloth and Yarn Control Order 
(1945), para. 18 (2)— Possession by person of cloth 
in excess of his normal requirement — Term 
‘‘normal requirement” is vague — There must be 
something to show what normal requirements of 
accused and his family were at the time. 

For a prosecution undor para. 18 (2), for possessing 
cloth in excess of normal requirements, unless some 
kind of standard is fixed by the order or the Rules 
thereunder, it cannot ba said that the accused were in 
possession of cloth in excess of their normal require¬ 
ment. The term ‘normal requirements' without further 
specification is a vague term. What may appear normal 
to some, may seem abnormal to another. Id the 
absence of anything to show what the normal require¬ 
ments of the accused and hi9 family at the time were, 
his conviction cannot stand : A. I. R (35) 1948 Cal. 78, 
Hel. on. [Para 4] 

(b) Bengal Cotton Cloth and Yarn Control Order 
(1945) — Prosecution — Sanction of Provincial 
Government must be obtained — Prosecution 
for contravening provision of Order of 1945, 
cannot be started upon sanction for prosecution 
for contravening provision ot Order ol 1943, though 
provisions alleged to have been contravened are 
identical — Order sanctioning prosecution not 
showing offence for which sanction was given — 
Sanction is of no value — Criminal P. C. (1898), 
Ss. 196 and 188. 

A prosecution for a contravention cf any provision 
of the Cotton Cloth and Yarn Control Order 1945, 
requires tbe sanction of the Provincial Government. 
S,auction for prosecution for the contravention of tbe 
provisions of order of 1943 cannot be held to be a 
sanction for the prosecution for the disobedience of the 
ordor of 1945 which was not in force when tbe sanction 
was given, even though the terms of the correspond¬ 
ing paragraph of the Order of 1943 were identical. The 
sanotion must be given with respeot to tbe contraven¬ 
tion for which the accused are being tried. [Para 5] 

Similarly where on the face of the order sanctioning 
prosecution there is nothing to show for wbnt offence 
the prosecution was sanotioued and there is no evidence 
given to show what the sanction was about, tbe sano¬ 
tion is of no value : A. I. R. (35) 1948 P. C. 82, 
Eel. on. [Para 6] 

There can be no doubt that blackmarketing and 
similar anti-social activities should be punched. But 
the fundamental principle of criminal law that the 
prosecution must prove its case 'striotisBimi juris’ must 
bo obesrved. [Para 8] 

Annotation : (’49-Corn.) Criminal P. C., S. 1S8 N. 7; 
S. 196N. 3. 

Aj\t Kumar Dutl and N. C. Toilukiar — 

for Petitioners. 

Order_The two petitioners have been con¬ 

victed under. r. 81 (4), Defence of India Rules, 
for having contravened the provisions of para. 18 

(l) and (2), Cotton Cloth and Yarn Control 
Order, 1945 and each of them wa3 sentenced to 
pay a fine of Rs. 80 in default to suffer rigorous 
imprisonment for two months. From this order 


of conviction and sentence an appeal was taken 
to the Sessions Judge who dismissed the appeal. 
Thereafter they obtained the present Rule. 

[ 2 ] The facts are very simple. The case for 
the prosecution is that these two persons were 
walking along the embankment of the Hooghly 
river when they were challenged by the local 
people. It was at about 9 O’clock at night. 
Each of the petitioners had a bag and in the bag 
of the petitioner Khan Mahammad were found 9 
pieces of mill.made dhoties and 3 yards of mill- 
made shirting and in the bag of the petitioner 
Sk. Amanat were found 6 mill-made saris and 
4 pieces of mill-made dhoties. The Preventive 
Officer lodged a first information charging the 
petitioners with having contravened the pro¬ 
visions of Para. 4, Bengal Cotton Cloth and 
Yarn Control Order, 1945. The petitioners were 
tried for that offenoe. After some time that oase 
was withdrawn as it was found that para. 4 had 
no application to the facts of the case because it 
dealt with the purchase, sale or storage of doth 
without a licence or in contravention of the terms 
of a licence. 

[3] About two months after the two peti¬ 
tioners were again sent up for trial on tbe same 
facts this time for having contravened the pro- 
visions of para. 18 (2), Cotton Cloth and Yarn 
Control Order 1945. That paragraph is in the 
following terms : 

"No dealer or other person not being a manufacturer 
shall, save with the permission of the Textile Commis¬ 
sioner, at any time hold stocks of cloth or yarn in 
excess of his normal requirements.” 

It has been held by the Court below that the 
petitioners were holding cloth in excess of their 
normal requirements without permission of the 
Textile Commissioner and on this basis they 
were convioted. 

[ 4 ] On behalf of the petitioners, the first con¬ 
tention raised is that it cannot be said that the 
petitioners were in possession of cloth in excess 
of their normal requirements unless some kind 
of standard is fixed by the Order or the Rules 
thereunder. I entirely agree with this view. I 
have expressed the same opinion in the case of 
Prag Das Lakhutia and others v. Emperor , 49 
Cr. L. J. 31 : (a. I. R. (35) 1948 Cal. 78). The 
term ‘normal requirements’ without further speci¬ 
fication is a vague term. What may appear 
normal to some may seem abnormal to another. 
Both the petitioners have families. We do not 
know how much wearing apparel the family 
possessed. It may be that all the wearing apparel 
had been exhausted and that these were the only 
wearing apparel which would be available to 
them. That being so, I cannot see how the Court 
can hold that they were in possession of cloth 
in excess of their normal requirements. On this 
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ground the order of conviotion and sentences is 
liable to be set aside. 

[6l There are some other grounds which would 
in my opinion render the conviction illegal. A 
prosecution for a contravention of any provision 
of the Cotton Cloth and Yarn Control Order 1945, 
requires the sanction of the Provincial Govern¬ 
ment. In the present case, no sanction was 
granted for the prosecution of the petitioners for 
having contravened any of the provisions of the 
aforesaid Cotton Cloth and Yarn Control Order, 
1945. Sanction was obtained for contravening 
the provisions of the Cotton Cloth and Yarn 
Control Order, 1943. Now, that Order was not in 
force at the time that this offence was committed 
and the sanction for prosecution for the con¬ 
travention of the provisions of that Order cannot 
be held to be a sanotion for the prosecution for 
the disobedience of the Order of 1945. The learned 
Courts below say that the terms of the paragraph 
under which the prosecution is held under the 
Order of 1946 and the terms of the corresponding 
paragraph of the Order of 1943 are identical and 
therefore they consider that the sanction obtained 
for a prosecution under the Order of 1943 can be 
taken to be a sanction for the prosecution for the 
contravention of the provisions of the Order of 
1945. This argument is obviously fallacious. The 
sanction must be given with respect to the con¬ 
travention for which the petitioners were being 
tried. They were being tried for a contravention 
of the provisions of 1945 Order and unless the 
sanction was, such prosecution could not be a 
valid one. The sanction for prosecution for a con¬ 
travention of the provisions of the Cotton Cloth 
and Yarn Control Order 1943, is not sanction for 
the present prosecution. It must therefore be held 
that there was no valid sanction for this prosecu¬ 
tion and that being so, the entire proceedings 
■are without jurisdiction. 

[6] Next, the learned Advocate for the peti¬ 
tioners pointed out that all that has been proved 
in this oase is that an entry on a piece of paper 
to this effect "Prosecution sanctioned’’; signed 
(illegible) District Magistrate. The report sub¬ 
mitted to the District Magistrate for the obtain¬ 
ing of the sanotion has not been proved; nor has 
any one been examined to prove what the sanc¬ 
tion related to. On the face of the order ‘ Pro- 
cution sanctioned" there is nothing to show for 
what offence the proseoution was sanctioned and 
there is no evidence given to show what the 
sanotion was about. In such a oase the sanotion 
is also of no value. In this connection I would 
refer to the decision of the Privy Council in the 
oase of Qokxdchand Dwarkadas Morarka v. 
The King, 63 0 . W. N. 826 : (A. I. R. (36) 1948 
P. 0. 82 : 49 or. L. J. 261). 

[7] For all these reasons I hold that the orders 
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of conviction and sentences must be set aside. 
Tbe fines, if paid, must be refunded. The accused, 
if in custody, must be released forthwith. The 
rule is made absolute. 

[8l In this connection I would repeat what I 
have said in a previous case regarding a similar 
matter. The practice seems to prevail in the 
Courts below of dealing with all irregularities 
and illegalities in prosecution of case? in connec¬ 
tion with blackmarketing or contravention of 
Orders regarding cloth control with great laxity. 
There can be no doubt that blackmarketing and 
similar anti-social activities should be punished, 
But the fundamental principle of criminal law 
that tbe prosecution must prove its case 'strictis 
simi juris' must be observed. The conviction in 
this haphazard manner helps nobody and indeed 
may lead to sympathy for persons engaged in 
blackmarketing and similar illegal transactions. 
r.g.d. Revision allowed. 


A. I. R. (37) 1950 Calcutta 109 [C. N. 32.] 

R. P. Mookebjee J. 

Gadadhar Dey — Plaintiff — Appellant 
v. Sm. Rani Bala Dasi and others — Defen¬ 
dants — Respondents. 

A. F. A. D. No. 1304 of 1945, Decided on 30th June 
1949, against decree of Sub-Judge, first Court, Zillah 
Hocghly, D/- 28th February 1943. 

(a) Provincial Small Cause Courts Act (1887), 
Sch. II, Art. 35 (ii)—Tenant cutting and appropria¬ 
ting trees planted by his predecessor — Suit by 
landlord ior compensation alleging tenant entitled 
only to fruits of trees — Tenant claiming right to 
cut trees under law — Suit held cognizable by 
Small Cause Court. 

The right of a landlord and a tenant in reppect of 
tree 3 is very often a disputed right depending in eomo 
casos upon statutory provisions and in others upon 
custom or otherwise. A criminal case for theft or mis¬ 
chief or misappropriation can easily bo defeated by 
defendant urging that he had a right to cut the trees 
or that he 6ona fide believed that he was entitled to 
cut the trees. In such a case a suit for compensation 
would not be excluded from the cognizance of the 
Small Cause Court under Sch. II, Art. 35 (ii) : A. I. R. 

(10) 1923 Cal. 568; A. I. R. (15) 1928 Cal. 153; A. I. R. 

(17) 1930 Pat. 575 and A. I. R. (15) 1928 Cal. 94C, 

Ref. C Para 6] 

A suit was brought by landlord against tenant for 
compensation for cutting and appropriating trees on tho 
ground that the tenant was a non-permanent theka 
tenant who had only the right to enjoy the fruits of 
trees. Tho trees were found to have been planted by 
the tenant’s predecessor. Tho tenant claimed that ho 
had a right to cut the trees under the law : 

Held that the suit was not excepted from the cogni¬ 
zance of the Small Cause Court under Sch. II, Art. 35 

(11) . C l>arft 

Annotation : (’46-Man.) Provincial Small Cause 

Courts Aot, Sch. II, Art. 35, N. 6, Pt. 33. 

(b) Provincial Small Cause Courts Act (1887), 
S. 27 — Munsif having juirsdiction to try suit of 
Small Cause nature trying such suit in ordinary 
jurisdiction — That fact does not take away the 
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prohibition of appeal against his decision in such 
suit : A. I. R. (11) 1924 Cal. 4S7, Eel. on. [Para 6] 

Annotation : (’46-Man.) Provincial Small Cause 
Courts Act, S. 27, N. 1, Pt. 3. 

C. S. Sen and Samarendra Nath Banerjee 

—for Appellant. 

Bliola Nath Boy and Sailendra Nath Chowdhury 

—for Respondents. 

Judgment—This appeal is on behalf of the 
plaintiff in a suit for recovery of Its. 25 as oom. 
pensation for cutting away and appropriating a 
mango treo by the defendant. The plaintiff’s 
case is that the defendant is a non-permanent 
thika tenant who has only the right to enjoy the 
fruits of trees that may be on the land but she 
has no right to cut away any trees even those 
grown by her. The defendant had removed a 
mango tree and the plaintiff had accordingly 
filed this suit for the recovery of rs. 25 as com¬ 
pensation. 

[ 2 ] The defendant admits that she had out 
and appropriated the mango tree planted by her 
predecessor-in-interest and she contends that she 
has a right to do so under the law. 

[31 The plaintiff’s witness having admitted 
that the defendant and her predecessors had 
been in possession of the disputed land for over 
100 years, the mango treo in question was held 
by the learned Munsiff, to have been planted by 
the defendant’s predecessor—a case as made by 
the defendant. The particular land is now situate 
within the municipal area in the town of Seram- 
pore and is used as a homestead and garden. 
The learned Munsif held that the tenancy was 
governed by the Transfer of Property Act, the 
defendant had the right to cut away and appro¬ 
priate the tree. The suit wa3 accordingly dis¬ 
missed. 

[4] An appeal was taken on behalf of the 
plaintiff to the Court of the Subordinate Judge, 
Hooghly. He held that under Art. 35, cl. (ii) of 
Sch. II, Provincial Small Cause Courts Act, 
this being a suit for damages for trees cut 
down aud misappropriated, and even though 
involving a question of title to immoveable 
property, was cognisable by a Court of Small 
Causes. The learned Munsif who beard the suit 
was vested with the power to hear cases as a 
Judge of the Court of Small Causes upto a 
valuation of Rs. 300. Even though this suit was 
registered and heard as a money suit no appeal 
would lie against that decision. 

[5] The learned Subordinate Judge further 
held, on the merits, that the plaintiff cannot be 
allowed to make a new case for the first time 
that the tenancy having been created more than 
100 years ago, was not governed by the provi¬ 
sions of the Transfer of Property Act but by the 
general law in vogue beforo the promulgation of 
the Transfer of Property Act. The learned 


Subordinate Judge held that that case, not having 
been made in the plaint, cannot be allowed to 
be made now. He accepted the evidence on 
behalf of the defendants that the particular tree 
had been planted 22 jears ago although the 
plaintiff had alleged in the plaint that that tree 
bad been planted by his predecessor-in-interest. 
The plaintiff’s case, as in the plaint, was rejected. 
The Court, further, held that the defendant had 
not done any act of damage by taking away a 
tree grown by her mother-in-law. The appeal 
was accordingly dismissed. 

[6] The firBt point which requires considera¬ 
tion is whether any appeal lay to the Court of 
the Subordinate Judge against the order of dis¬ 
missal of the suit passed by the learned Munsif. 
The value of the claim was put at Rs. 25 only. 
The Munsif who heard the suit had jurisdiction 
to try suits of a Small Cause Court nature and 
of the value of the claim. The suit was tried by 
the Munsif in his ordinary jurisdiction. That 
fact, however, did not take away the prohibition 
of an appeal contained in the Provincial Small 
Cause Courts Act. Mohini Mohan v. Sankar- 
das Mohanta, 89 O. L. J. 632 : (A. I. R. (ll) 1924 
cal. 487). Unless the plaintiff can invoke the 
provisions of Art. 35, cl. (ii) of Sch. II, Provin- 
cial Small Cause Courts Act, it must be held 
that no appeal lay against the decision of the 
Munsif. It is argued on behalf of the appellant 
that the allegations as made in the plaint con¬ 
stitute an offence of mischief within the meaning 
of S. 426 which falls under Obap. XVII, Penal 
Code. It has, however, been repeatedly pointed 
out that when there is a dispute between a land- 
lord and a tenant with regard to the question as 
to whom the right to the trees or the right to the 
timber when the trees are felled, belongs is often 
a question of considerable difficulty. The right 
of a landlord and a tenant in respect of trees is 
very often a disputed right depending in some 
cases upon statutory provisions and in others 
upon custom or otherwise. A criminal case, 
either for mischief or misappropriation or fer 
theft, would easily be defeated by the defendant 
urging that he bad a right to appropriate the trees, 
as also the timber after felling them, and in the 
written statement as filed in this case that de¬ 
fence was actually raised. The tenant in such 
a case can very well plead that he bona fide 
believed that he was entitled to cut the trees and 
if under such bona fide belief he had felled the 
trees aud removed the timber the provisions 
contained in Chap. XVII, Penal Code, cannot at 
all be attracted. Suoh a suit is one which is not 
excluded from the cognisance of the Court of 
Small Causes, (Dildar Hossain v. Sadaruddin 
Chowdhury . 27 C. W. N. 469 : (A. I. R. (10) 1923 
Cal. 568), Badhaballav Guha v. Panchcourri 
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Seal , 46 O. L. J. 552 : (A. I. R. (15) 1928 Cal. 159) 


Damodar Jha v. Baldeo Prosad, 9 Pat. 669 : 
(A, I. R. (17) 1930 pat. 575) and Ram Prosad v. 
Sri Charn Mondal, 27 c. L. J. 594. (a. i. R. (5) 
1918 Cal. 946).) In my view, therefore, the learned 
Subordinate Judge wae correct in holding that 
no appeal lay before him against the decision by 
the learned Munsif. 

[71 It is to be noted that in the present suit 
the defendant is admitted to be a tenant of the 
plaintiff, the land is in the possession of the 
defendant, and the finding is that the tree in 
question was planted about 20 years ago by the 
mother-in-law of the defendant. The position 
might have been different if the claim was for 
damages for outting of trees, standing on the 
plaintiff's land, without any legal justification. 
Such a case of a wrongful cutting of trees, for 
which damages are claimed, amounts to an act 
of mischief or criminal trespass as defined in the 
Penal Code, ( Commrs . of Pabna Municipality 
v. Nirode Sundari, 46 C. W. N. 943 : (a. I. R. 
(29) 1942 cal. 644)). 

[8l In view of the fact that no appeal lay to 
the Court of the Subordinate Judge it must be 
held that the appeal preferred before the Sub¬ 
ordinate Judge was rightly dismissed. There is 
no second appeal either against the decision and 
this appeal must accordingly be dismissed with 
costs. 

G.M.j. Appeal dismissed. 


A.I.R. (37) 1950 Calcutta 111 [C. N. 33.] 
R. P. Mookerjee and P. N Mitra JJ. 

Boto Krishna Gliose — Defendant No. 1 — 
Appellant v. Akhoy Kumar Ghose and others 
— Respondents. 

Letters Patent Appeal No. 13 of 1946, Decided on 
9th September 1949, against judgment of Chakra- 
vartti J., in A. F. A. D. No. 1302 of 1942, D/- 13th 
February 1946. 

(a) Partition Act (1893), S. 4—Share in dwelling 
house belonging to undivided family — Meaning of 
—Undivided family means family which owns dwel¬ 
ling house and has not divided it —Transfer of 
share by member to stranger — House does not 
cease to be one belonging to undivided family — 
T. P. Act (1882), S. 44. 

The expression "share of a dwelling house belonging 
to an undivided family" iB used in para. 2 of S. 44, 
T. P. Act, and seems to have been adopted from there 
into S. 4, Partition Aot, which takes up the law from 
where the former seotion leaves it. The expression, 
therefore, has the same meaning in the two enact¬ 
ments. [Para 11] 

"Undivided family” means simply a family not 
divided qua the dwelling house, in other words, a family 
which owns a dwelling house and has not divided it. 
It does not mean Hindu joint family or even joint 
family. The members need not be joint in mees. The 
etBenoe of the matter Is that the house itself should be 
undivided amongBt the members of the family who are 
lta owners. The emphasis la really on the undivided 


charnot«r of the house, and it is this attribute of the 
house which imparts to the family its character of an 
undivided family. For the members of the family may 
have partitioned all their other joint properties and 
may have separated in mess and worship, but they 
would still be an undivided family in relation to the 
dwelling house so long as they have not divided it 
amoDgst themselves : A I R (21) 1931 Cal. 202, Eel. on. 

[Para 12] 

Where a member of the family transfers bis share in 
the dwelling house to a stranger, the position that 
arises is that the second para, of S. 44, T. P. Act, comes 
into operation and the transferee does not become en¬ 
titled to joint possession or other common or pare 
enjoyment of the house, although he would have the 
right to enforce a partition of his share. The factual 
position then is that it is still an undivided dwelling 
house the possession and enjoyment of which are con¬ 
fined to the members of the family, stranger transferee 
beiDg debarred by law from exercising his right to joint 
possession which is one of the main incidents of co- 
ownership of property. Such a dwelling house can still 
be looked upon as a dwelling bouse belonging to an 
undivided family, becauso tbo members of the family 
have not divided it amoDgst themselves and are in sole 
enjoyment and possession of it to the exclusion of the 
stranger transferee who has only a right to partition. 
And so long as the dwelling house has not been com¬ 
pletely alienated to Btrangcrs, successive transfers by 
other co-sharer members of the family do not alter the 
factual position in this respect, becauso the remaining 
member or members of the family have the right to 
hold exclusive possession to the exclusion of tbo 
6 tranger alienees. So long as that situation lasts, the 
dwelling house continues to bo a dwelling house belong¬ 
ing to an undivided family : 23 Bom. 73; A. I. 1*. (16) 
1929 Cal. 269 and A. I. R. (34) 1917 Cal. 426, Eef. 

[Para 13] 

Annotation : ('46 Man.) Partition Act S. 1 N. 2; 

(’45-Com.) T. P. Act S. 44 N 8. 

(b) Partition Act (1893), S. 4 (l)-Competence to 
apply under— Qualification to be judged with refer¬ 
ence to position at date of application — Member, 
having previously alienated his share, repurchasing 
it before application — Member is not disqualified 
from claiming under S. 4 (1). 

Section 4 (1) itself recognises that a person may be a 
member of the family although ho may not be owning 
a share in the dwelling house. It confers the right to 
apply to buy the share transferred on "any member 
of the family being a share-holder"; the additional 
qualification of being a share-holder would not be neces¬ 
sary If the intendment of the section was that member¬ 
ship of the family was equivalent to co-ownership o! 
the house. Nor is there anything in the section which 
disqualifies a member who, having previously alienated 
his share, has re-acquired it and is owning it at the 
time he makes his claim under S. 4. The qualification 
of the aoplicant has to be judged with reference to his 
poBition at the date of the application. A member of 
the family not himself having a share (e.g. the son of a 
co-sharer in a Dayabbag family, the father being alive 
up to the date of the application under 3. 4) may for 
the first time purchase a share from another member 
of the family, or a share-holder member may sell his 
share to another member or even to a stranger and 
may re-purebase it from the vendee, but if ho shows 
that he is a oo-Bharer member of the family at the 
date of his application he establishes his competence 
to make the application. [Para 18j 

Annotation: (’46 Man.) Partition Act, S. 4 N. 1, 2. 

(c) Partition Act (1893), S. 4 —Dwelling house — 
Co-sbarers having their own separate huts on sites 
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forming part of undivided property — Integrity of 
dwelling house is not destroyed. [Paras 4, 20] 

Annotation : (’46-Man.) Partition Act, S. 4 N. 3. 

Hiralal Chakravarti and Rabindra Nath Bhatta- 
charyya — foe Appellant. 

Apurba Dhan Mukherj j and Dwijendra Nath 
Muhherjce — for Respondents. 

P. N. Mitra J. — This is an appeal under 
Cl. 15, Letters Patent, from a judgment of 
Chakravartti J. It is on bebalf of defendant 1 
in a suit for partition of a dwelling bouse and 
certain other properties. Our learned brother in 
concurrence with the Courts below has rejected 
the appellant’s prayer under S. 4, Partition Act, 
to buy up tho plaintiff’s sharo in the dwelling 
house, and it is tho propriety of this decision that 
is in question before U3 in this appeal. 

[2] The facts, whioh are not now in dispute, 
are these. One Fakir Ghoso and his three bro¬ 
thers Dwarik, Tarini and Ambika held a raiyati 
holding under a ganti tenure which was owned 
by one Kalidhan Debi, and their dwelling Louse 
stood on a portion of this holding. The ganti 
tenure was purchased by Fakir. He thereafter 
died leaving two sons Upen and Nabin as his 
heirs, who obtained by inheritance each an eight 
annas sharo of the ganti and a two annas share of 
the holding including tbe homestead. On 12th June 
1920, Upen sold his undivided share in both the 
tenures and tho holding including the homestead 
to one Troilakya who wa3 a stranger to the 
family. After this sale, Upen left tho homestead 
and Troilnkya came to occupy tbe but or huts 
in which Upen used to live. Thereafter, on llth 
July 1921, Nabin, the other son of Fakir, sold 
to the plaintiff Akshoy Kumar Ghosh his undi- 
vided share of tho tenuro and the holding to¬ 
gether with the homestead. On 3rd January 1923 
Upen, however, repurchased tho properties he 
had sold to Trailokya and came again to live 
in his old huts in the homestead. 

[3] The plaintiff brought tbe present suit on 
4th March 1940, for partition of the tenure and 
the holding including the dwelling bouse except 
certain khas lands which had previously been 
partitioned between the parties. Upen was then 
dead and bis share had devolved on his sons 
defendant l and his brothers. They were joined 
as defendants, as also the heirs of the brothers 
of Fakir. In his written statement defendant 1 
made a prayer under S. 4, Partition Act for 
buying up the plaintiff’s share in the dwelling 
house. The learned Munsif refused it on two 
grounds. Firstly, he said the plaintiff Akshoy 
was an agnatic relation of the family and a 
neighbour and therefore not a stranger to the 
family, and as such the section could not b9 
invoked against him. Secondly, he held that as 
Upen had sold away bis sharo to a stranger, 
defendant 1 as the heir of Upen “cannot claim 


pre-emption at a subsequent period against the 
purchaser of another co-sharer’s interest, viz. 
the plaintiff in the present case”. On appeal by 
defendant 1 , the lower appellate Court put this 
ground of rejection of the claim of defendant l 
in this way. It said that as Upen had sold 
away his share to a stranger, there was no 
joint family property at the date of the plain¬ 
tiff’s purchase, and re-purchase by Upen of his 
share subsequently did not convert the property 
again into joint family property. The lower 
appellate Court did not allude to the ground 
that the plaintiff was an agnatic relation of the 
defendants and therefore not a stranger, but 
assigned an additional reason of its own that as 
the co-sharers had separate huts of their own, 
there was no common dwelling house which 
could attract the operation of s. 4, Partition 
Act. 

[4] Defendant 1 appealed to this Court. 
Chakravartti J. pronounced against both the 
special grounds relied on by tbe Courts below. 
Our learned brother held that the fact that the 
plaintiff was an agnatic relation of the defen¬ 
dants did not exclude the operation of 3. 4 as 
against him, nor did the other fact that the 
co-sbarers bad separate huts of their own des¬ 
troy (he integrity of the dwelling house, as the 
sites of tho huts and of the homestead as a 
whole were undivided property of the co-sharers. 
Our learned brother, however, elaborated what 
may be called the common ground relied on by 
the Courts below and proceeded to affirm their 
decision on a construction of 8. 4, Partition Act, 
which negatived both tbe liability of the plaintiff 
to have any claim made against him and the 
competence of defendant I as the son of Upen 
to make any claim under it. Tho appellant has 
contended before us that properly construed the 
seotion is wide enough to embrace both him and 
the plaintiff within its ambit. 

[6] Section 4 (l), Partition Act, which is the 
relevant provision, is in these terms : 

"Where a share of a dwelling house belonging to an 
undivided family has been transferred to a person who 
is not a member of such family and such transferee 
sues for partition, the Court shall, if any member of 
the family being a shareholder shall undertake to buy 
the share of such transferee make a valuation of such 
share in such manner as it thinks fit and direct the sale 
of such share to such shareholder, and may give all 
necessary and proper directions in that behalf." 

[6] Upon the terms of this sub section Chakra¬ 
vartti J. has observed as follows : 

"They require that the sale must be of a share of a 
dwelling house belonging to an undivided family and 
the offer to buy tho shire mu3t be made by a member 
of that family who is himself a share-holder, when the 
purchaser of that share, not being a member of the 
family, brings a suit for partition. The right is not 
given to any other person, nor against the purchaser of 
a share of any other kind of property." 
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As Ghakravartti J., has pointed out, the section 
requires that the purchase must have been of a 
share in a dwelling house belonging to an undi¬ 
vided family, and our learned brother’s conclu¬ 
sion is that this requirement is not fulfilled in 
the present case, because a9 our learned brother 
puts it, when the plaintiff purchased the share of 
Nabin on 11th July 1921, after Upen’s sale to 
Trailokya but before the re-purchase by him, 
the plaintiff purchased a shave of a dwelling 
house, not belonging to an undivided family but 
belonging to an undivided family and another 
person, viz., Trailokya. In our learned brother’s 
view, therefore, the plaintiff is not a person 
against whom a claim under S. 4 can be made. 
° [ 7 ] This view, it will be seen, makes the 
plaintiff immuno from any claim being made 
against him not merely by defendant l but also 
by the other co sharer members of the family. 

But our learned brother has observed : 

“I am, however, prepared to hold, an was held in the 
Allahabad case of Masitullah v.-Umrao, A. I. R. (16) 
1929 All. 414 : (119 I. C. 523) and the Patna case of 
Sheodhar Prasad Singh v. Kishun Prasad Singh, 
A. I. R. (28) 1941 Pat. 4 : (190 I. C. 117), that after a 
member of an undivided family has sold off hia share 
in the family dwelling house, the remainder of tho 
house can still be regarded as a dwelling bouse belong¬ 
ing to an undivided family, euch family being consti¬ 
tuted of the remaining members. This view of the 
section would make the sale by Nabin a sale of a share 
of a dwelling house belonging to an undivided family, 
but it would still not warrant a claim by defendant 1, 
a son of Upen, to purchase the plaintiff's share. Under 
this view, the dwelling bou^e of which a share was sold 
to the plaintiff would be the house minus Upen's share, 
and the undivided family to which tho house belonged 
would be the family minu3 Upen and his heirs. Since 
a claim against tho purchaser could be maintained only 
by 'any member of the family, being a share-holder’ it 
could bo maintained by a member of the residuary 
family owning the residue of the house, who had him¬ 
self a share, but no claim can bo maintained by defen¬ 
dant I who is not a member of that family and who 
has no share in tho residue of the house which, in the 
present view, must be taken to be tho dwelling house.” 

[8] This view of a dwelling house minus 
Upen’s share belonging to a family minus Upen, 
therefore, loads to thi3 result that while it con- 
fers a right on tho remaining co-eharer members 
of the family to make a claim againet the plain¬ 
tiff and in that sense brings him within the 
terms of the section, it at the same time puts 
Upen and his heirs outside its ambit disqualifies 
them from making any application under it. This 
view, however, is incompatible with the posi¬ 
tion that the plaintiff purchased a share of a 
dwelling house belonging to an undivided family 
and another person. The plaintiff is either a 
person who has purchased a share of a dwelling 
house belonging to an undivided family, or he is 
not Bnoh a person. The plaintiff cannot, in our 
opinion, be once regarded as not being such a 
person for the purpose of shutting oat the claim 
1950 0/15 & 16 


of defendant 1 , and again regarded as being such 
a person for the purpose of admitting against 
him the claim of tho other co-sharer members 
of tho family. 

[9] The facts in tho two cases referred to by 
our learned brother were that in one of them 
the stranger purchaser of a share and in tho 
other some members of the family had actually 
got his or their share partitioned off by rnetes 
and bounds from the rest of the house which 
was left undivided amongst the remaining co¬ 
sharers. It could be truly said in those cases 
that after the partition the rest of the house 
constituted a dwelling house belonging to an un¬ 
divided family. Those case?, in our opinion, 
do not lend any countenance to the fiction of a 
notional dwelling house from which a share not 
actually partitioned off i3 to be regarded as 
separated. 

[io3 This notion of a residuary dwelling house 
belonging to a residuary family, therefore, does 
not commend itself to u?, and putting it aside, 
we have to consider whether tho proposition laid 
down by our learned brother that the plaintiff is 
not the purchaser cf a share of a dwelling house 
belonging to an undivided family and is, there- 
fore, not amenable to the jurisdiction under S. 4, 
is correct. 

[Ill Tho question turns upon what meaning 
is to be attributed to the expression "share 
of a dwelling house belonging to an undivided 
family.” It may bo pointed out that this expres¬ 
sion was used in rata. 2 of S. 44, T. P. Act and 
seems to have been adopted from there into S. 4, 
Partition Act which takes up the law from where 1 
tho former section leaves it. Tho expression, 
therefore, presumably has, or ought to have, the 
same meaning in the two enactments. 

f 12 ] As has been pointed out by Chakravartti 
J. the word “family” as used in this expression, 
has been held not to bo limited to a body of 
persons who are descended from a common 
ancestor, but to include a group of persons, 
related in blood, who live in one house or under 
a common management, Khirode Chandra 
Ghoshal v. Sarada Prcsad Milter, 12 0 . L. J. 
525 : (7 I. C. 43 G). Our learned brother has also 
pointed out that “undivided family’’ has been 
held to mean simply a family not divided qua 
the dwelling house, in other words, a family 
which owns a dwelling house and ha3 not divid¬ 
ed it. It does not mean Hindu joint family or 
even joint family. The members need not be 
joint in mess (Latifannessa Bihi v. Abdul Rah¬ 
man, 38 c. W. N. 46: (A. I. R. (21) 1934 Cal. 202) 
and the cases cited therein). The essence of the 
matter, therefore, is that the bouse itself should 
be undivided amongst the members of the 
family who are its owners. The emphasis is 
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really on the undivided charaoter of the house, 
and it is this attribute of the house which im¬ 
parts to the family its character of an undivided 
family. For the members of the family may have 
partitioned all their other joint properties and 
may have separated in mess and worship, but 
they would still be an undivided family in rela- 
tion to the dwelling house so long as they have 
not divided it amongst themselves. 

[13] If in this state of things a member of the 
family transfers his share in the dwelling house 
to a stranger, the position that arises is that 
para. 2 of S. 44, T. P. Act comes into operation 
and the transferee does not become entitled to 
joint possession or other common or part enjoy, 
jrnent of the bouse, although he would have the 
right to enforce a partition of his share. The 
object of this provision is to prevent the intru¬ 
sion of strangers into the family residence which 
is allowed to be possessed and enjoyed by the 
members of the family alone in spite of the 
transfer of a share to a stranger. The factual 
position then i3 that it is still an undivided dwel¬ 
ling house, the possession and enjoyment of which 
'are confined to the members of the family, the 
stranger transferee being debarred by law from 
'exercising his right to joint possession which is 
one of the main incidents of co-ownership of 
property. Such a dwelling house can in our opin¬ 
ion still be looked upon as a dwelling house 
belonging to an undivided family, because the 
members of the family have not divided it 
amongst themselves and are in sole enjoyment 
and possession of it to the exclusion of the 
stranger transferee who has only a right to 
partition. And so long as the dwelling house has 
not been completely alienated to strangers as 
was the case in Vaman Vishnu v. Vasudeo 
Norbhat, 23 Bom. 73, successive transfers by 
other co-eharer members of the family do not 
alter the factual position in this respeot, because 
the remaining member or members of the family 
have the right to hold exclusive possession to 
the exclusion of the stranger alienees. So long 
as that situation lasts, the dwelling house, in our 
opinion, continues to be a dwelling house belong¬ 
ing to an undivided family. The other view that 
as Boon as a co sharer transfers his share to a 
stranger the dwelling house ceases to be a house 
belonging to an undivided family would lead to 
this result that as against a purchaser in the 
position of the present plaintiff the prohibition 
contained in para. 2 of 8. 44, T. P. Act against 
joint posses? : on of the house by a stranger pur¬ 
chaser would be rendered nugatory, because he 
could claim that what he had purchased was 
not a share in a dwelling house belonging to an 
undivided family and that be did not, therefore, 
come within the mischief of the section at all. 


A. I. R, 

If, then, for the purposes of s. 44, T. P. Act,, 
the expression “share in a dwelling house be¬ 
longing to an undivided family” has to be in¬ 
terpreted in the way we have construed it above, 
we do not think there would be any justification 
for placing a different interpretation upon the 
self-same expression when used in the piece of 
complementary legislation enacted in s. 4, Parti¬ 
tion Act. As we have said before, s. 4 , Partition 
Act, carries forward the law laid down in 8. 44, 
T. P. Act, and after the latter section has pro¬ 
tected the family dwelling house from the intru- 
sion of strangers into it, the former steps in to 
secure that no portion of it may pass into the 
possession of a stranger by giving an opportu¬ 
nity to the members of the family to buy him 
up and keep it for themselves when a suit is 
brought for partition of the house. 

[14] The Courts have not hesitated to put a 
liberal construction upon the Partition Act and 
to interpret its provisions in such a way as 
would promote and fulfil the object of this piece 
of legislation which is to preserve the integrity 
of the family dwelling house and to enable the 
members of the family to keep it for themselves 
as far as possible. A good illustration is the case 
of Satyabhama v. Jatindra Mohan, 49 0 , L. J. 
136 : (A. I. R. (1C) 1929 Cal. 269), where in a suit 
for partition brought by a stranger purchaser 
some co-sharer members of the family were 
allowed to buy up other stranger purchasers 
who were defendants in the action but had ask¬ 
ed for an allotment in the house to be given to 
them on the partition, the reason advanced be¬ 
ing that to deny this right to the co-sharer 
members of the family would be to defeat the 
object which the Legislature had in enacting 
the Partition Act. And in the recent case of 
Abu Isa ThaTtur v. Dinabandhu BaniTc, Bi 
0. W. N. 639 : (A. I. R. (34) 1947 Cal. 426), the 
plaintiff, who was a co-sharer member of the 
family, was allowed to buy up certain stranger 
purchasers who were defendants in the partition 
suit and who do not appear even to have asked 
for an allotment for themselves in the house. 

[15] We think that the interpretation we are 
placing upon the expression " share in a dwel¬ 
ling house belonging to an undivided family” 
accords with and gives effect to the real mean¬ 
ing and intention of the Legislature in enacting 
S. 44 , T. P. Act and 8. 4, Partition Act. And 
this construction has this additional merit that 
it dispenses with the necessity of resorting to 
the fiction of a notional dwelling house belong¬ 
ing to the remaining co-sharer members of the 
family alone for the purpose of investing them 
with the right to proceed under S. 4, against a 
purchaser in the position of the present plaintiff- 
Our conclusion, therefore, is that the plaintiff 
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has purchased a share of a dwelling house be¬ 
longing to an undivided family and an applica¬ 
tion under S. 4, Partition Act is maintainable 
against him. 

[16] We have now to deal with the grounds 
upon whioh Chakravartti J. pronounced against 
the competence of defendant 1 , to make an 
application under s. 4. The first ground suffi¬ 
ciently appears from the passage we have quoted 
above from our learned brother’s judgment, and 
it was further developed by him in this way: 

“In my opinion, the word ‘family’ in the phrase ‘any 
member of the family, beiog a share-holder* must mean 
that particular undivided family, referred to in the be¬ 
ginning of the Beotion, to which the dwelling house be¬ 
longed, and the ‘share-holder’ must be a holder of a 
share in that houBe. Since, if the share sold to the 
plaintiff be at all a Bhare of a dwelling house belonging 
to the undivided family, the family must be the family 
minus Upen and the dwelling house the house minus 
Upen’s share, defendant 1, being no member of the one 
and having no share in the other, has no right under 
the section to buy off the plaintiff.” 

[17] As we have observed before, this ground 
of disqualification of defendant 1 , is derived 
from the theory of a residuary dwelling house 
belonging to a residuary family ; but whether it 
is a product of that doctrine or whether it is a 
corollary of the proposition that the plaintiff is 
not the purchaser of a share of a dwelling house 
belonging to an undivided family, it loses its 
force now that we have expressed our dissent 
from both of them. The other ground was for¬ 
mulated by our learned brother in these terms : 

“When Upon re-purchased hia share, it wa3 in his 
hands, as It is in the hands of defendant 1 and hia 
brothers, not a share hold qua a member of the un¬ 
divided family owning the bouse, but'a sharo of ancest¬ 
ral property re-ucquired from a person to whom Upen 
had sold it.” 

[18] The ties of blood which bound Upen to the 
other members of the family were not severed 
when he sold his share, and the section itself 
appears to us to recognise that a person may be 
a member of the family although he may not be 
owning a share in the dwelling bouse. It confers 
the right to apply on “any member of the family 
being a share-holder"; the additional qualifica- 
tion of being a share-holder would not be nece3- 
sary if the intendment of the section was that 
membership of the family was equivalent to 
co-ownership of the house. Nor can we find any¬ 
thing in the section which disqualifies a member 
who, having previously alienated his share, has 
re-acquired it and is owning it at the time he 
makes his claim under 8. 4. The qualification of 
the applicant, in our opinion, has to be judged 
with reference to his position at the date of the 
application. A member of the family not him- 
self having a share (e. g. the son of a co-sharer 
in a Dayabhag family, the father being alive up 
to the date of the application under 8 . 4) may 


for the first time purchase a share from another 
member of the family, or a share holder member 
may sell his share to another member or even 
to a stranger and may re purchase it from the 
vendee, but if he shows that he is a co-sharer 
member of the family at the date of his appli¬ 
cation he, in our opinion, establishes his com¬ 
petence to make the application. The test is 
satisfied so far as defendant 1 is concerned, and 
he is competent to make a claim under s. 4. 

[19] Certain equitable considerations in favour 
of the plaintiff and against defendant 1 were 
adverted to by Chakravartti J. and were advan¬ 
ced in argument before U3 by the respondent, 
but the matter has to be dealt with on the terms 
of the statute, and if the plaintiff comes within 
the mischief of the section and the appellant 
establishes his competence to apply under it, no 
room is left for the application of purely equita- 
ble consideration in the decision of the question 
before the Court. 

[ 20 ] An attempt was made before us by the 
respondent to support the judgment of Chakra-i 
vartti J. on a ground which was decided against 
him by our learned brother, viz. that as the 
co-sharers had separate huts of their own, there 
was no common dwelling house to which the 
section could bo attracted. We have already 
briefly alluded to the reasons which led our 
learned brother to reject that contention and it 
is sufficient for us to say that we entirely agree 
with our learned brother’s decision upon this 
point and the reasons upon which it is based. 

[ 21 ] It remains to mention that the decision 
of Chakravartti J. that there is an excess area 
of .01 acres in the possession of the plaintiff 
and that the excess should be takon into account 
in making the partition has nob been challenged 
by way of any cross appeal by the plaintiff, and 
the direction given by Chakravartti J. in this 
behalf stands. 

[22] The result is that this appeal is allowed 
with costs against the contesting respondents 
and defendant l’s prayer under s. 4, Partition 
Act is granted. Necessary directions in this be¬ 
half will be given by the trial Court Jo the 
commissioner appointed to make the partition. 
Defendant 1 appellant will also get his coats 
from the contesting respondents of the second 
appeal before Chakravartti J. and of the appeal 
to the lower appellate Court. The parties will 
bear their own cost3 of the trial Court up to the 
preliminary decree. Future costs will be in the 
discretion of the Court dealing with the caso. 

R. P. Mookerjee J.— I agree. 

v,b.b« Appeal allowed. 
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Provat Kumar Ear and others — Accused 
Petitioners v. William Trevelyan Curties Par. 
har — Complainant — Opposite Party. 

Criminal Revn. No. 623 of 1919, Decided on 12th 
September 1919. 

(a) Industrial Disputes Act (1947). S. 23 (a) (b) 
and (c) — Clause (c) makes strike during period oi 
settlement or award illegal, ii it relates to matters 
covered by settlement or award — Clauses (a) and 

(b) do not make such di-tinction — Any stiike dur¬ 
ing pendency oi conciliation proceedings and seven 
days thereafter is illegal. 

The words ‘‘in respect oi any of the matters coveted 
by the settlement or award” have been deliberately in¬ 
serted in cl. (c) of S. 23 to limit its operation. During 
the period in which a settlement or award is in opera¬ 
tion the workman cannot stiike or the employers cannot 
lock out in respect of any of the matters covered by 
the settlement or award. Strikes or lock-outs in respect 
of other matters arc permissible. Clause (c), therefore, 
draws a clear distinction between strikes and lock-outs 
on matters in respect of which an award or settlement 
ha3 been made and strikes or lock-outs connected with 
matters not covered by any award or settlement. But 
no such distinction is made in ols. (a) and (b) of S. 23. 
Clauses (a) and (b) prohibit workmen striking or any 
employer locking out his employment during the pen¬ 
dency of conciliation proceedings and seven days after 
the conclusion of such proceedings, and during the 
pendency of proceedings before a Tribunal and two 
months after the conclusion of such proceeding?. There 
i6 nothing in these two clauses from which the Court 
can infer that a strike is permissible ora lock-out is 
permissible where the subject-matter of the dispute is 
different from the subject-matter of the dispute pend¬ 
ing before a Tribunal or before aconciliation authority. 
Tho words of els (a) and (b) cover all strikes or lock¬ 
outs relating to the industrial establishment which ori¬ 
ginally gave riso to the dispute which has been referred 
to a Tribunal or to the conciliation authorities. Tho 
fact that the proceedings were never brought to a con¬ 
clusion cannot affect tho convictions, when there were 
undoubtedly proceedings pending at that time and the 
employees went on strike whilst these proceedings wero 
pending. [Paras 17 & 23J 

fb) Industrial Disputes Act (1947), S. 5 —Does 
not cover ciiminal proceedings for offences created 
under Act. 

The words in S. 5 only cover such proceedings as are 
pending for the settlement of disputes. Such proceed¬ 
ings may be before a Tribunal or they may be before 
the other authorities which are mentioned in S. 3 of 
the Act. The reference is to those proceedings and tho 
section cannot possibly cover criminal proceedings in¬ 
stituted in a criminal Court for any offences created 
by the Act. [Para 24] 

(c) Interpretation of Statutes — Intention of Act 
clear — Words should not be inserted to reduce it 
to nullity. 

Chatterjee J —Where the main object and intention 
of the Act is clear, it should not be reduced to a nul¬ 
lity by inserting words or amending a clause which 
would be the duty of the Legislature and not of the 
Court. The grammatical construction should be ad¬ 
hered to, unless it is clearly repugnant to the intention 
ot the Act or unless it leads to some manifest absur¬ 
dity: 160 E. B. 724, Ref. [Para 32] 
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Atul Chandra Gupta, M. M. Sen and Krishna 
Prosad Basu — for Petitioners. 

S. M. Bose and S. C. Talukdar —for Opposite Party. 

Harries C. J.—This is a petition for revision 
of an order passed by the Chief Presidency 
Magistrate convicting the ten petitioners of an 
offence under s. 26, Industrial Disputes Act, 1947 , 
and sentencing each of them to pay a fine of 
Rs. 25. In default of payment of the fine it tvas 
provided that each should undergo a period of 
seven days’ imprisonment. 

[ 2 ] The ten petitioners were employees of 
Messrs. Lloyd Bank Limited, and were employed 
at the Head Office and the Chowringhee Office 
of the Bank. Disputes had arisen between the 
Bank and its employees and on 17th January 
1948, these disputes were referred to the adjudi¬ 
cation of a Tribunal under S. 10 (l) (c), Indus¬ 
trial Disputes Act (xiv [14] of 1947). 

[3] Before these proceedings bad terminated 
the ten petitioners together with other emplo- 
yees of the Bank went on a one-day strike on 
17th August 1948. This one-day strike admit¬ 
tedly had nothing to do with the disputes which 
had been referred to the adjudication of a Tribu¬ 
nal under the Act. The one-day strike was a 
strike to express sympathy with certain em¬ 
ployees of the Central Bank of India who were 
themselves on strike. 

[ 4 ] Sanction from the Provincial Government 
was obtained and a prosecution was instituted 
against eleven persons for striking contrary to 
the provisions of s. 26 and further for instigat¬ 
ing others to strike. Tho case came before the 
learned Chief Presidency Magistrate who held 
that there was no evidence upon which the eleven 
persons could be convioted of an offence of insti¬ 
gating others to strike. He, however, held that 
the eleven persons were guilty of an offence 
under 8. 26 , convicted them and sentenced them, 
as I have indicated. Of those eleven persons ten 
persons have petitioned this Court in revision. 

[ 5 ] The prosecution was under S. 26 (l), Indus¬ 
trial Disputes Act (hereinafter referred to as the 
Act). The sub-section is in these terms: 

“Any workman who commences, continues or other¬ 
wise acts in furtherance of, a strike which is illegal 
under this Act, shall be punishable with imprieonment 
for a term which may extend to one month, or with 
fine which may extend to fifty rupaes, or with both.” 

[6] Section 24 ( 1 ) provides: 

"A strike or a lock-out shall be illegal if—(i) it i s 
commenced or declared in contravention of S. 22 or 
S. 23; or (ii) it is continued in contravention of an 
order made under eub-s. (3) of S. 10.” 

[ 7 ] It is common ground that if this strike 
was illegal, it could only be illegal by reason of 
the provisions of S. 23 (b) of the Act. 

[8] Section 23 is in these terms: . 

“No workman who is employed in any industrial 
establishment shall go on strike in breach of contrac 
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and no employer of any such workman shall declare a 
look-out —(a) during the pondency of conciliation pro¬ 
ceedings before a Board and seven days after the con¬ 
clusion of suoh proceedings; or (b) during the pendency 
of proceedings before a Tribunal and two months after 
the conclusion of suoh proceedings; or (c) during any 
period in which a settlement or award is in operation, 
in respect of any of the matters covered by tho settle¬ 
ment or award.” 

[9] It will be seen from this section that no 
workman employed in any industrial establish, 
ment can go on strike in breach of his contract 
during the pendency of proceedings before a Tri¬ 
bunal and two months after the conclusion of 
such proceedings. 

[10] On behalf of the prosecution it was urged 
before the learned Chief Presidency Magistrate 
that on the day this strike took place there were 
proceedings pending before a Tribunal and there¬ 
fore the strike was illegal, a3 being contrary to 
S. 23 (b) of the Act in that it was a strike during 
the pendency of such proceedings. 

[11] Mr. Atul Gupta who has appeared on 
behalf of nine of the petitioners has conceded 
that if the words of S. 23 (b) are taken literally 
then a case can -be made out for the prosecution. 
He has, however, urged that no offence is com¬ 
mitted under S. 23 (b) unlees the strike in breach 
of contract is connected with the dispute then 
pending before the Tribunal. He has urged that 
if the strike concerns a matter or dispute diffe¬ 
rent from the dispute already submitted to tho 
Tribunal then the strike is not illegal by reason 

. of 8. 23 (b). 

[12] On the other hand, the learned Advocate- 
General on behalf of the opposite party contends 
that the Legislature where it intended that the 
cause of the strike should have relation to the 
dispute before the Tribunal or tho award made 
thereon, it has said so in the clearest tonne. Re¬ 
ference is made to S. 23 (c). That provides that 
no workman who is employed in any industrial 
establishment shall go on strike in breach of con¬ 
tract during any period in which a settlement or 
award is in operation, in respect of any of tho 
matters covered by the settlement or award. 
There is nothing in this section to prevent a 
workman going on strike during a period in 
which an award is in operation, if the strike is 
conneoted with matters other than those covered 
by the award. However, if the strike is in res- 
pect of any matters covered by the award then 
the strike is prohibited. It is to be observed that 
these words, "In respect of any of the matters 
covered by the settlement or award", appear only 
in cl. (o) of 8 . 23, and find no place in either 
cl. (a) or cl.(b). The contention of the Advocate- 
General was that if it was intended to limit the 
operation of S. 23 (a) or (h) to strikes arising out 
of matters pending before the Tribunal, then 
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words similar to the words found iu cl. (c) would 
have been added to cl. (a) and cl. (b). 

[13] There is considerable force in this con¬ 
tention: but Mr. Atul Gupta has argued that the 
words "in respect of any of the matters covered 
by the settlement or award” have no reference 
whatsoever to the dispute or disputes which was 
or were the causes of the strike, lie has urged 
that the words "in respect of any of the matters 
covered by the settlement or award” govern the 
terms "settlement or award”. His point is that 
the whole of an award may not bo put iuto opera¬ 
tion and in a oase whero the whole of the award 
is not put into operation, he urgts that these 
words “in respect of any of the matters covered 
by the settlement or award” are necessary. Mr. 
Gupta relied upon S. 15 (2) and the proviso to 
sub-s. ( 2 ) which i3 in these terms; 

*\2) On receipt of such award, the appropriate Gov¬ 
ernment shall by order in writing declare tho award to 
be binding: 

Provided that where the appropriate Government is 
a party to the dispute and iu its opinion it would bo 
inexpedient on public grounds to give effect to the 
whole or any part of the award, it shall on the first 
available opportunity lay tbe award together with tho 
statement of its reatons for not making a declaration aa 
aforesaid before tbe Legislative Assembly of the Pro¬ 
vince or where the appropriate Government is the 
Central Government, before the Central Legislative 
Assembly, and shall, as soon as may be, cause to he 
moved therein a resolution for the consideration of the 
award; aud the Legislative Assembly may, by its reso¬ 
lution confirm, modify, or reject tbe award.” 

[14] Then follows sub-s. (3) which is in these 

terms: . 

“On tbe passing of a resolution under tbe proviso to 
sub-s. (2), unless tbo award is rejected thereby, tho 
appropriate Government shall by order in writing 
declare tbe award as confirmed or modified by tho 
resolution, aa the case may be, to bo binding.” 

[ 15 ] It is clear from these provisions that 
where tho Government is a party to an indus¬ 
trial dispute, tho award made by tho adjudicator 
can be modified before an order is made to 
enforce it. Mr. Gupta’s argument is that tho 
words “in respect of any of the matters covered 
by the settlement or award” in cl. (c) of 8. 23 
of the Act are necessary because tbe award which 
ig to be enforced may be not tho award as made 
by the Tribunal. It may be an award as modi- 
fied under the proviso to sub-s. (2) of S. 15 of 
the Act. In other words, tbe award which is to 
be put into operation may only be part of tho 
award as originally made. Mr. Gupta, therefore, 
argues that it is necessary to insert tbe words 
"in respect of any of tbe matters covered by the 
settlement or award” in cl. (c) of 8. 23, because 
the actual award in operation might be some¬ 
thing less or it might not cover matters which 
tbe original award dealt with. The contention is 
that tho words "in respect of the matters covered 
by the settlement or award” would limit the 
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operation of S. 23 (c) to the award as modified 
or altered under the proviso to subs. (2) of S. 15. 

[ 16 ] In my judgment the words “in respect 
of any of the matters covered by the settlement 
or award” are unnecessary for the purpose 
suggested by Mr. Gupta. The award which is 
put in operation is the award as modified and 
therefore, the opening words of s. 23 (c) which 
are, “during any period in which a settlement 
or award iB in operation”, must mean the period 
in which a settlement or award as modified by 
the Government concerned i3 in operation. By 
reason of the proviso to sub-s. (2) of S. 15 the 
original award may never be put in operation, 
but what may be put in operation is an award 
modified or altered by the Government con. 
cerned. 

[17J In my judgment the words “in respect 
|o£ any of the matters covered by the settlement 
or award” have been deliberately inserted in 
cl. (c) of S. 23 to limit its operation. During the 
period in which a settlement or award is in 
■operation the workman cannot strike or the 
employers cannot lock-out in respect of any of 
the matters covered by the settlement or award. 
Strickes or lock outs in respect of other matters 
are permissible. Clause (c), therefore, draws a clear 
distinction between strikes and lock outs on 
matters in respect of which an award or settle¬ 
ment has been made and strikes or lock-outs 
connected with matters not covered by any 
award or settlement. It is to be observed, bow- 
ever, that no such distinction is mado in els, (a) 
and (b) of 8. 23. Clauses (a) and (b) of that 
section prohibit workmen striking or any em¬ 
ployer locking-out his employment during the 
pendency of conciliation proceedings and seven 
days after the conclusion of such proceedings, 
and during the pendency of proceedings before 
a Tribunal and two months after the conclusion 
of such proceedings. There is nothing in these 
two clauses from which the Court can infer that 
a strike is permissible or a lock out is permissi¬ 
ble whero the subject-matter of the dispute is 
different from the subject-matter of the dispute 
pending before a Tribunal or before a concilia¬ 
tion authority. It appears to me that the words 
of els. (a) and (b) cover all strikes or lock-outs 
relating to the industrial establishment which 
originally gave rise to the dispute which has 
been referred to a Tribunal or to the conciliation 
authorities. 

[18] Mr. Atul Gupta has urged that words 
similar to the w’ords “in respect of any of the 
matters covered by the settlement or award” 
should be inserted in els. (a) and (b) of S. 23, 
For example, cl. (b) should read “during the 
pendency of proceedings before a Tribunal and 
two months after the conclusion of such proceed¬ 


ings in respect of any of the matters covered by 
the disputes submitted to adjudication” or some 
similar words. He concedes that in construing 
a section Courts are not at liberty to insert words 
or sentences, but he has contended that such is 
absolutely necessary in this case. Further, he 
ha3 urged that other additions must be made to 
this section to make it intelligible; for example, 
he has urged that the opening words of the seo- 
tion as they stand are not intelligible. The words 
are “No workman who is employed in any indus- 
trial establishment shall go on strike in breach 

of contract.” Mr. Gupta has contended 

that to make that intelligible the words “of 
service” should be added to contract. If the 
words were added it would make the section 
perhaps a little more artistic, but I think, as the 
section is drafted, the word "contract” there can 
only mean contract of service, because'it is a 
section dealing with workmen employed in an 
industrial establishment who strike in breach 
of contract. That must mean, therefore, breach 
of their contract of service with the employer in 
that particular industrial establishment. 

[19] Mr. Gupta also contended that unless 
some other words were added, workmen who 
were not intimately conneoted with the indus¬ 
trial dispute might be prevented from striking. 
For example, ho urged that on a literal construc¬ 
tion of this section employees of the Lloyds 
Bank in Bombay or Delhi would be prohibited 
from striking by reason of this section. That 
argument however overlooks the words "employed 
in any industrial establishment.” Those words, 
to my mind, limit the ambit of this section to 
dispute arising in a particular factory, workshop 
or other place of business or industry. The 
section was never intended to cover cases where 
the same employers employed workmen or 
employees in various factories situate in different 
towns. 

[20] “Employed in an industrial establish¬ 
ment” must mean employed in some partioulat 
place, that place being the place used for manu¬ 
facture or an activity amounting to industry as 
that term is U3ed in the Act. That, I think, is 
clear from 8. 2 (n) (ii) of the Act which is in 
these terms : 

“ ‘public utility service* means 

* • • * * 

(ii) any section of an industrial establishment, on 
the working of which the safety of the establishment 
or the workmen employed therein depends.” 

[21] It seems to me quite clear that there the 
words “industrial establishment” mean the pi® 00 
at which the workmen are employed and the 
words as used in 3. 2 (n) (ii) must have the same 
meaning as when they are used in 8. 23. That 
being so, it i3 quite clear that 8. 23 could not 
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cover a caae of workmen in Bombay striking 
against an employer with whom employees in 
Calcutta have a dispute. 

[22] It appears that an Ordinance (ordinance 
NO. VI of 1949), was passed by the Central 
Government and was published in the Gazette 
of 30th April 1949. Section 4 of that Ordinance 
provided: 

"Notwithstanding anything contained in any other 
law, it shall not be competent (or a Provinoial Govern¬ 
ment or any officer or authority subordinate to such 
Government to refer an industrial dispute concerning 
any banking or insurance company, or any matter re¬ 
lating to such dispute, to any tribunal or other autho¬ 
rity (or adjudication, inquiry or settlement.” 

Section 6 of the Ordinance is in these term3 '. 

“(1) Where under any law any industrial dispute 
concerning any banking or insurance company or any 
matter relating to such dispute has, before a commence¬ 
ment of this Ordinance, been referred by a Provincial 
Government or any officer or authority subordinate to 
such Government to any tribunal or other authority of 
adjudication or settlement and any proceedings in re3- 
peot of or arising out of such reference were immedia¬ 
tely before such commencement pending before any 
tribunal or other authority, then on the date of such 
commencement such reference Bball be deemed to be 
withdrawan and all such proceedings shall abate. 

(2) The Central Government shall, as soon as may 
be after the commencement of this Ordinance, by 
order in writing, refer under S. 10 of tbo said Act every 
industrial dispute to which the provisions of sub-sec¬ 
tion (1) apply to an Industrial Tribunal constituted 
under the said Act for adjudication. ’ 

[23] This Ordinance put an end to all pro- 
ceedinga which were being carried on all over 
India before various Tribunals relating to dis- 
putes between banks and their employees, and 
the purpose of the Ordinance was that all the 
disputes should be referred to a Tribunal which 
would deal with all of them. Proceedings which 
had been commenced on reference of particular 
disputes abated and these proceedings between 
the Lloyds Bank in Calcutta and their emplo- 
yees at the Head Office and the Chowringhee 
branch abated under this Ordinance. The fact 
that the proceedings were never brought to a 
conclusion cannot affect the convictions. Thero 
were undoubtedly proceedings pending at that 
time and the employees went on strike whilst 
these proceedings were pending. It is in my 
view wholly immaterial whether the proceedings 
ever fructified into an award or whether they 
ultimately proved infructuous. The object of 
cla. (a) and (b) of 8. 23, is to ensure an at¬ 
mosphere of calm and peace during an adjudi¬ 
cation upon an industrial dispute. Whilst the 
adjudication is proceeding the workmen in that 
particular factory or establishment cannot strike 
and further the employers cannot lock-out 
their employees and it is immaterial whether 
the strike or lock-oat is concerning matters 
oonneoted with a dispute which is before the 


Tribunal or not. All disputes are forbidden in 
order to ensure a calm atmosphere for tbo ad¬ 
judication upon the disputes, which have been 
referred. 

[24] Mr. Gupta suggested that these criminal 
proceedings bad abated by reason of the conclu- 
din^ words of S. 5 of this Ordinance. The words 

o 

are: . 

“Any proceedings in respect of or arising out of such 
reference were immediately before such commencement 
pending before any tribunal or other authority, thou 
on the date of such commencement such reference shall 
bo deemed to be withdrawn and all such proceedings 
shall abate.” 

The suggestion is that this criminal prosecution 
was a proceeding arising out of or iu respect of 
the reference. But it appears to me that these 
words only cover such proceedings as are pend¬ 
ing for the settlement of disputes. Such proceed¬ 
ings may be before a Tribunal or they may be 
before the other authorities which are mentioned 
in S. 3 of the Act. The reference is to those pro- 
ceedinga and in my view the section cannot pos¬ 
sibly cover criminal proceedings instituted in a 
criminal Court for any offences created by this 
Act. 

[ 24 a] For these reasons I can see no ground 
for interfering with the order of the learned Chief 
Presidency Magistrate and accordingly this peti¬ 
tion fails and the Rule is discharged. 

[ 25 ] Chatter jee J. —I agree. The facts have 
been fully recited by my Lord the Chief Justice, 
and I need not repeat the same. The learned 
advocate appearing for the petitioners urged 
that a strike per se is not illegal and that the 
workmen should not be deprived of the right to 
strike unless there are specific words from which 
such an injunction can bo inferred in the statute. 

[26] The learned Chief Presidency Magistrate 
has held that there was no substance in the 
defence contention that 3. 23 (b) of the Indus¬ 
trial Disputes Act should be given a limited 
meaning so as to indicate that the proceeding 
before the Tribunal must be in respect of the 
issue on which the petitioners went on strike. 

[27] The sole question before us is this : Is 
the strike illegal under S. 24, Industrial Disputes 
Act? Under that section a strike or lock-out 
shall be illegal if it is commenced or declared in 
contravention of S. 23. Under S. 23, there is a 
general prohibition with regard to strikes and 
lock-outs. The essential ingredients of an offence 
in such a case are: (a) that there must be work¬ 
men employed in an industrial establishment, 
(b) that they shall go on strike in breach of the 
contract of employment and (c) that there must 
be the pendency of proceedings before a Tribunal. 

[ 28 ] In my opinion all these ingredients were 
present iD this case. The petitioners urge that 
the Magistrate failed to appreciate that the 
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prohibition contained in s. 23 (b), referred only 
to a strike concerning the particular disputes 
which were pending adjudication before a Tri¬ 
bunal. 

[29] I cannot accede to this contention. On a 
proper reading of Ss. 23 and 24 and the other 
relevant sections of this Act, it seems to me that 
there is a conscious distinction made between the 
two cases (a) when a matter is pending adjudica¬ 
tion and (b) when the adjudication ba3 ripened 
into an award. 

[30] In the first case, that is, w ! ben procee¬ 
dings are pending either before a Board or before 
a Tribunal thoie is an absolute prohibition on 
both tbo employers and the workmen. The em¬ 
ployer is diiecttd not to declare a lock-out; that 
is obviously in the interests of the workmen 
themselves. Similarly, the workmen are enjoined 
not to go on strike. 

[31] After the adjudication is over and an 
award has been made, the injunction is that 
there should be no strike or lock-out in respect of 
any of the matters covored by the settlement or 
award under s. 23 (c). 

[32] It has been urged by Mr. Gupta that 
words should bo put in cl. (b) of 8. 23, otherwise 
the language of the statute in its plaiu and 
ordinary meaning would lead to absurdity, hard- 
ship or injustice. He has asked us to read cl. (b) 
so as to mean that the injunction against strikes 
is confined to cases when proceeding are pending 
before a Tribunal rolating to the disputes in¬ 
volved in the strikes. To import these words 
into cl. (b) will be really to amend the statute. 
Where the main objection and intention of the 
Act is clear, it should not be reduced to a nullity 
by inserting words or amending a clause which 
would be the duty of the Legislature and rot of 
the Court. Parke, B., has pointed out that the 
grammatical construction should be adhered to, 
unless it is clearly repugnant to the intention of 
the Act or unless it leads to some manifest 
absurdity. Bcckc v. Smith, (1S36) 2 M. & w. 191; 
(150 E. R. 72-1). I see no manifest repugnancy or 
absurdity, nor anything so contrary to the inten¬ 
tion of the statute as to force us to depart from 
the grammatical construction of the Act. 

[33] I would have acceded to the contention 
of Mr. Gupta if the opening words of S. 23 are 
to be construed in a general sense so as to cover 
all disputes between workmen and employers in 
respect of any branch of the Lloyds Bank. It 
would lead certainiy to hardship and incon¬ 
venience and in some cases to gross injustice, if 
we are driven to construe the Act in such a way 
as to hold that all workmen employed in the 
different branches of this Bank in the different 
parts of India are debarred from resorting to 
any strike, because the workmen involved in a 
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particular establishment in Calcutta are in. 
volved in an adjudication pending before a Tri. 
bunal. Suppose there is a big corporation which 
ha3 five hundred branches all over the country 
and there is a tiny place where there is a local 
dispute between the manager and the employees; 
assume that in such a case there is a reference 
under S. 10 of that particular dispute to an 
Industrial Tribunal. If the Act is to be construed 
in such a manner as to say that all the workmen 
who are working in the other branch organisa. 
tions throughout the country are debarred from 
resorting to any strike for ventilating their just 
grievances or for the redress of their disabilities, 
then surely the language of the statute would 
lead to great hardship and injustice. In my 
opinion that is not what the Act contemplates. It 
only puts an embargo on a strike in respect of 
the workmen employed in the particular indu¬ 
strial establishment, that is, the particular factory 
or workshop or branch which is involved in the 
pending proceedings before a Tribunal. In that 
view there is really no scope for the argument 
that the statute leads to great hardship or 
absurdity or injustice. In my view 8. 23 (c) 
says that workmen cannot go on strike on any 
of the matters covered by the award. But the 
Legislature ha3 made a conscious departure in 
the case of pending proceedings and in such a 
case in order to make possible the uninterrupted 
course of the proceedings before the % Tribunal 
both parties must stay their hands and must not 
prejudice a fair and impartial settlement or ad¬ 
judication of the disputes. Therefore, in such a 
case the prohibition is general and unqualified. 
If we put that construction on the statute, then 
obviously there is no substauce in the point that 
cl. (b) should have a limited construction. So 
long as these proceedings are pending before a 
Tribunal, whatever may be their ultimate fate, 
and however they may bo delayed, the statute 
says that there shall be no lock-out and no 
strike. If you allow the wormen to go on strike 
during the pendency of these proceedings, 
obviously the employers also will assert their right 
to enforce a lock-out, and it may be grossly 
detrimental to the interests of the unfortunate 
workmen or employees. 

[34] I agree with the order proposed by the 
learned Chief Justice. 

k.g.d. Buie discharged. 
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A. I. F. (37) 1950 Calcutta 121 [C.N. 35.] 
G. N. Das and Lahiri JJ. 

Governor-General in Council — Plaintiff — 
Appellant v. Corporation of Calcutta — Defen¬ 
dant — Respondent. 

A. F. 0. 0. No. 149 of 1947, Decided on 30th March 
1949, against order of Sm. C. C. Judge, Sealdah, D/- 
80th June 1947. 

(a) Municipalities—Calcutta Municipal Act (III 
[3] of 1923), S. 127 (a) —Applicability—Assessment 
of premises in 1942-1943 — Owner and occupier 
same at such time—No structure on land — Struc¬ 
tures raised by lessee about year 1945—Assessment 
by Corporation of bare land and building portion 
— Assessment held was illegal both under S. 127 
(a) and S. 131 (2) (d) — Calcutta Municipal Act (III 
[3] of 1923), S. 131 (1) and (2) (d). 

There was a revised assessment of the premises in 
question in 1942-1943 to remain in force for 6 years 
i. e. till 1948-1949. At that time the owner and occu¬ 
pier was the same. There wa3 then no structure on 
the land. Wben the structures were raised by tho 
lessee about the year 1945, the Corporation assessed 
the same presumably under S. 131 (2) (d). The details 
of valuation showed that the entire premises i. e. the 
bare land and tho remaining portion, being the building 
portion and appurteuant land, was re-valued: 

Held that such a course was not permissible under 
the Act. The revised assessment in 1945 of the entire 
premises before the expiry of the statutory period of 
6 years was therefore illegal. [Para 22) 

Held further that the entire premises could not also 
be valued under S. 131 (2) (d) as under the section the 
valuation is to be made of "such building” i. e. the new 
building and the valuation is of a temporary duration 
i. e. for tho unexpired portion of the period referred to 
in 8. 131 (1). [l’ara 23] 

(b) Municipalities — Calcutta Municipal Act (III 
■ [3] of 1923), S. 127 (a) — Corporation valuing pre¬ 
mises by sub-dividing same into two parts — No 
application for sub-division —No proceedings taken 
for such purpose — Assessment held was bad even 
If section applied. 

Where tho Corporation valued tbo premises by sub¬ 
dividing the same into two parts, viz. the building 
and land appurtenant thereto and the portion of bare 
land not so appurtenant and both were valued as held 
for letting purposes I. e. under S. 127 (a): 

Held that the assessment, even assuming that 
S. 127 (a) was applicable, should have been made as 
one UDlt. The unit of assessment was the entire pre¬ 
mises. There was no application for sub-division of the 
unit, nor were any proceedings taken for that purpose. 
The assessment was therefore bad. [l’aras 25 and 26] 

(c) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 127 (a) and (b) — Assessment partly 
under both 6Ub-sections is not permissible. 

The mode of assessing one unit of assessment partly 
under 8. 127 (a) and partly under S. 127 (b) is not 
permissible: A. I. R. (26) 1939 P. C. 20, Foil.; A. I. R. 
(27) 1940 Cal. 47, Bef. ’ [Para 27] 

(d) Maxims — Quicquid inadi/icatur solo solo 
cedxt— Principle is not in consonance with usages 
and customs oi this country. 

The flotioo of English law that buildings erected on 
laud beoome, by the mere accident of tbeir attachment 
to the soil, the property of the owner, compendiously 
embodied in the maxim Quicquid inadtficalur solo 
eolo ctdit, is not In consonance with the usages and 
customs of this country: 6 W. R. 228 (F. B.) and 
A. I. R. (14) 1927 P. C. 135, Foil. [Para 31] 


(e) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 127 —Section does not speak oi hy¬ 
pothetical user — Land used for letting purposes — 
Building erected by lessee used by himself—Build¬ 
ing cannot be iegai ded as held for letting purposes. 

Section 127 dees not speak of hypothetical user but 
of actual or intended user. Therefore, tbo assumption 
that because the land is used for lotting purposes, the 
building c-rected by the lessee though used by the 
lessee himself should be regarded ns held for lettiug 
purposes, is unwarranted. [Para 32] 

(f) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 127 (a) and (b) — Scheme of sec¬ 
tion—Bare land is valued under sub-s. (a) —Build¬ 
ing erected for letting purposes — Case would be 
governed by same sub section —Building not erec¬ 
ted for letting purposes—Sub-s. (b) would apply. 

The scheme of S. 127 is that if the land bo bare 
land, it is to be valued under S. 127 (a); if there be a 
buildiDg upon it, the cate would be governed by S. 127 
(a) if the buildiDg was erected for letting purposes or 
was ordinarily let or by S. 127 (b) if the building was 
not erected for letting purposes or was not ordinarily let: 
A. I. IL (27) 1940 Cal. 47, Expln.\ A. I. R. (35) 1948 
Cal. 116, lief. [Para 40] 

Chandra Sehhar Sen and Provas Kumar Sen Gupta 

— for Appellant. 

Krishnalal Bauer fee— for Respondent. 

Das J. — Tbo appellant-, Dominion of India, 
representing tbo East Indian Railways, (for¬ 
merly Bengal Assam Railway) appeals to this 
Court under s. Ml, Calcutta Municipal Act III 
[3] of 1923 (hereinafter called the Act) against 
an order dated 30tb June 1947, passed by Mr. 
R. N. Ray, learned Small Cause Court Judge, 
Sealdab, District 24 Parganas, whereby be dis¬ 
missed an appeal aguinst the order of tbo second 
Deputy Executive Oliice-r, Corporation of Cal¬ 
cutta, dated 11th April 1946, under S. M0 of the 
Act in respect of the assessment of Premises 
NO. 52, Gopal Chandra Chatterjeo Road. 

[2] The B. A. Railway (Bengal Assam Rail¬ 
way) wa3 tho owner and occupier of premises 
No. 52, Gopal Chandra Chatterjeo Road, mea¬ 
suring 83 Bighas, 9 KOttahs 6 Chhataks and MSq 
ft., and was paying R9. 3C01-12-0 per annum on 
account of municipal rates and taxes to the 
Corporation of Calcutta, hereinafter called the 
Corporation. 

[3] By a memorandum, Ex. 4, the B. A. 
Railway let out to the Civil Supply Department 
the aforesaid premises for one year subject to 
further extensions, as may be agreed upon; tbo 

relevant provision runs as follows: 

"2 The Civil Supply Department shall be liable to 
pay to the Bengal Assam Railway Administration a 
eum of Rs. 60,096 4-0 per aonurn on account of rent 
for occupation of the above land. The Ci\il Supply 
Departments shall also pay a sum of Rs. 3004-12-0 per 
annum on account cf Municipal tax which the Railway 
Administration is paying to the Calcutta Corporation. 
The Civil Supply Department shall be (sic) also pay 
other taxes or ancillary charges which the Railway Ad¬ 
ministration may have to pay to BDy local authorities 
or any ether body in connection with the said plot of 
land and/cr structures thereon." 
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It is now admitted that thereafter the Civil 
Supply Department erected certain godowns and 
other structures at its own cost and for its own 
use. This is also supported by the uncontradict, 
ed evidence adduced by the appellant. 

[4] In September 1945, the Corporation serv¬ 
ed the following notice, Ex. 3, on the appellant: 

“Corporation of Calcutta ; Assessment Department. 

Special Notice under S. 138 of Bengal Act III [3] of 
1923. 

Tbo owner of Promises No. 52, Gopal Chandra Chat- 
terjee Road. 

Take notice that the above premises have been asses¬ 
sed at an annual value of Rs. 3,71,520 and the said 
valuation is to remain in force from the commence¬ 
ment of the 3rd quarter of 1945-46 until the expiration 
of the period of assessment of the ward within which 
the above premises are situated, viz., the 4ih quarter of 
1948-1949. 

Grouuds of increase. 

Valuation of the new structures on estimated yearly 
rental value less statutory allowance for repairs. 

Munioipal Office S. M. Hossain 

, Acting Assessor to 

Dated 11th September, 1945. the Corporation.” 

[5] The following grounds of objections were 
then raised to the said proposed assessment : 

(i) That the entire revaluation is ultra vires, 
illegal and inoperative : 

(ii) that the additional constructions which 
are sought to be assessed are not liable under 
the law to be assessed ; 

(iii) that the entire principle and basis of as- 
sessment are wrong and not warranted by the 
law ; and 

(iv) that the taxes demanded on the assess¬ 
ment are patently disproportionato to the servi¬ 
ces rendered. 

CG] It would appear from Ex. A (l) that the 
Executive Engineer of the B. A. Railway admit¬ 
ted that the approximate cost of construction of 
the godown and structures was Rs. 35,90,000 only 
(excluding costs of land). 

[7] The second Deputy Executive Officer by 
bis order dated lith April 1946, Ex. 2 (a), reduced 
the valuation to Rs. 3,22,920. 

[8] The details of valuation are as follows : 

Corporation of Calcutta ; Assessment Department. 

Statement of Details of Valuation. 

Intermediate Revaluation with effect from the 3rd 
quarter of 45-46. Premises No. 52, Gopal Chandra 
Chatterjee Road. 


33000 x 12 ... 

... 39G000 

10% 

... 39600 


356400 

Land about 


10 B @ ll- 
p. k. p. in. 

... 2400 


358800 

10% 

... 35880 


322920. 


[9] In the memorandum of appeal filed by 
the appellant, the grounds are thu3 stated : 

“Buildings standing on this premises were not erect¬ 
ed for letting nor are ordinarily let. The respondent 


body did not consider what they ought to have consi¬ 
dered. The appellant claims that the assessment of the 
annual value as made by the respondent body under 
S. 127 (a), Calcutta Municipal Act, 1923, is illegal and 
should be cancelled.” 

Clod The case was taken up on 7th May 1947, 
and evidence was closed on that date. The case 
then stood over for arguments, on 26th May 
1947. On 13th June 1947 the Corporation filed a 
petition praying for allowing it to adduce evi- 
dence on the question of valuation under 
S. 127 (b) of the Act. This prayer was refused. 
The case was taken up on 27th June 1947 and 
one witness was examined for the appellant and 
the memorandum of terms was marked as Ex. 4, 
on behalf of the appellant. The Corporation 
filed a petition that it has been prejudiced by 
the refusal of the Court to allow evidence of 
valuation under S. 127 (b). Arguments were then 
heard. 

[11] The learned Small Cause Court Judge 
dismissed the appeal by his order dated 30th 
June 1917. 

[ 12 ] In tbi3 judgment, the learned Judge 
pointed out that the quantum of assessment was 
not challenged, that the appellant did not plead 
that it could not be taxed in respect of the struc¬ 
tures, because it wa3 neither the owner nor the 
occupier thereof, that the only contention raised 
was that the principle of assessment was 
wrong, the assessment should have been made 
under 3. 127 (b) and not under S. 127 (a) of 
the Act. 

[13] As already stated this appeal is by the 
Dominion of India. Mr. Sen appearing for the 
appellant has argued that the basis of the assess¬ 
ment is wrong that the assessment should have 
been made not under 8.127 (a), but under s. 127 (b) 
of the Aot and that as such the assessment made 
should be set aside. 

[ 14 ] Mr. Banerjee for the respondent, on the 
other band, has contended that S. 127 (b) of the 
Aot only applies where the land and the building 
belong to the earns person. Mr. Banerji has 
further submitted that if the land is held on a 
lease, any superstructure built by the lessee must 
be taken to be a part of the land for the purpose 
of assessment of rates and the land and the 
superstructures should both be deemed to be held 
for letting purposes. 

[15] To deal with the contentions raised, it 
would be profitable to refer to some portions of 
chap. X of the Act which is headed as "The con¬ 
solidated rate.” 

[ 16 ] Broadly speaking, the chapter first deals 

with the imposition of the consolidated rate and 
then deals with apportionment thereof between 
owners and occupiers. _ 

[ 17 ] Section 124 is the charging section and 
runs as follows: 
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124. A consolidated rate not exceeding twenty three 
per cent on the annual valuation determined under 
this ohapter may be imposed by the Corporation upon 
all lands and buildings in Calcutta for the purposes of 
this Act. 

[18] Section 127 provides for the ascertainment 
of the annual value. 

127. For the purpose of assessing land and buildings 
to the consolidated rate, 

(a) the annual value of land, and the annual value 
of any building erected for letting purposes or ordinari¬ 
ly let, shall be deemed to be the gross annual rent at 
whioh the land or building might at the time of assess¬ 
ment reasonably bo expected to let from year to year, 
less, in the case of a building, an allowanco of ten per 
cent for the oost of repairs and for all other expenses 
necessary to maintain the building in a state to com¬ 
mand euch gross rent; and 

(b) the annual value of any building not erected for 
letting purposes and not ordinarily let shall be deemed 
io be five per cent, on the sum obtained by adding the 
estimated present cost of erecting the building, les3 a 
reasonable amount to be deducted on account of 
depreciation (if any) to the estimated present value of 
the land valued with the building as part of the same 
promises.” 

[19] In the Court below this case proceeded 
on the footing that it was a case of general revi¬ 
sion of assessment at the end of six years prescrib- 
ed by s. 131 (l) of the Act. 

[20] The present case is, however, different. 
Here there was a revised assessment of the 
premises in 1942-1943, to remain in force for 
€ years i. e., till 1918 1949. At that time, the owner 
and occupier was the same, being the B. A. 
Railway. There was then no structure on the 
land. The land was bare land and the assessment 
must have been made under 8. 127 (a). When 
the structures were raised about the year 1945, 
the Corporation assessed the same presumably 
under 9. 131 (2) (d). This w’ould appear from the 
notice Ex. 3 issued under S. 133 of the Act. 

[21] If this is the correct position, the Corpo¬ 
ration can only value the new building. The 
details of valuation, already referred to, show 
that the entire premises was revalued, the bare 
land 10 bighas at a hypothetical rent of Re. 1 
per katta per month less deduction of 10 p. c. 
and the remaining portion being the building 
portion and appurtenant land, at a hypothetical 
rent less deduction of 10 p. c. both under S. 127 (a). 

[ 22 ] Such a course is, in our opinion, not 
permissible under the Act. The revised assessment 
of the entire premises before the expiry of the 
statutory period of 6 years is therefore illegal. 

[23] Mr. Banerjee does not dispute that the 
structures erected are new buildings as defined 
in B. 3 (46) but his only answer is that the true 
import of 8. 131 (2) (d) is that when a new build¬ 
ing is ereoted during the currency of the period 
prescribed by 8. 131 (l), the Executive Officer 
may value the entire premises i. e. the building 
and the surrounding lands anew. This argument 


overlooks two facts, viz., (l) that the valuation 
is to be mado of "such building” i. e. "the new 
building” and (2), that the valuation is of a 
temporary duration i.e,. for the unexpired portion 
of the period referred to in 9. 131 (l); it is, there¬ 
fore, not a caso of a fresh assessment under 
S. 131 (1). Mr. Banerjee’s contention cannot 
therefore be accepted. 

[ 24 ] But assuming that it was permissible for 
the Corporation to revalue the entire premises, 
viz., the land and buildings included in premises 
No. 52, Gopal Chandra Chatterjee Road, the 
question i3 bow Bhould the assessment be mado. 

[25] The Corporation has valued the premises 
by sub-dividing the same into two parts, viz. the 
building and land appurtenant thereto (i. o. the 
portion of land necessary for the convenient 
enjoyment of the building) and the portion of 
bare land not so appurtenant. Both have been 
valued as held for letting purposes i. o. under 
B. 127 (a). 

[20] The assessment, even assuming that 
S. 127 (a) was applicable, should have been mado 
as one unit- The unit of assessment in this case 
is admittedly the entire premises No. 62, Gopal 
Chandra Chatterjee Road. There was no appli-j 
cation for sub-division of the unit, nor were any 
proceedings taken for that purpose. This is 
another ground for holding that tho assessment 
is bad. 

[ 27 ] There is a further and more serious objec¬ 
tion to the mode of assessment followed by tho 
Corporation. The land is a leasehold one and its 
aunual value has to be determined under S. 127 (a) 
but the building wa3 not intended to be let nor 
was used for letting purposes and would not come 
within S. 127 (a) but might come under S. 127 (b) 
but such a mode of assessing one unit of assess¬ 
ment, viz. partly under B. 127 (a) aud partly 
under S. 127 (b), i9 not permissible, Corporation 
of Calcutta v. Motichand, CG I. A. 42 : (A. I. R. 

(26) 1939 r. C. 20 ). It is true that this caso related 
to tho assessment of a hybrid building, occupied 
in equal moieties by the owner and his lessees. 
The principle was extended in the Corporation 
of Calcutta v. Province of Bengal, 41 0 . W. N. 
165 at p. 169 : (A. I. R. (27) 1940 Cftl. 47). 
Mitter J. observed there that it would not be 
legitimate for the Corporation to dettrm.no 
separately the annual value cf the lands under 
the building and of tho compound, the building 
under 9.127 (b) and the compound under S. 127(a). 

[28] A choice ha3 therefore to be mado between 

8. 127 (a) and 8. 127 (b). 

[29] Mr. Banerjee has contended that in a case 

like the present, the building being attached to 
the land, should be regarded as a part of the 
land, and the user of the land should by a fiction 
of law determine the user of tho building, al- 
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though in fact this may not be so. It has there, 
fore been argued that even though the building 
might have been erected by the lessee at hi 3 own 
cost and used by the lessee himself, the law will 
imply that for purposes of assessment, the build, 
ing belongs to too owner of the land and as the 
land was let out, the building must also be 
deemed to have been let cut. 

[30] In our opinion, such implications should 
not be made. 

[31] The fiction of English law that buildings 
erected on iand become, by the mere accident 
of their attachment to the soil, the pro- 
porty of the owner, compendiously embodied 
in the maxim quicquid inadificatur solo 
solo cedit, is not in consonance with the 
usages and customs of this country, Thakoor 
Chunder Pramamck v. Ramdhun Bhattachar- 
jee, G W. R. 228 at.p. 229, F. B ; Narayandas 
Khetry v. J atindranath, 64 I. a. 218 : (a. i. r. 
(14) 1927 1>. C. 135). 

[32] The further assumption that because the 
land is used for lotting purposes, the building 
though used by the lessee himself should be re¬ 
garded as held for letting purposes, is equally 
unwarranted. Section 127 does not speak of hypo- 
| thetical user but of actual or intended user. 

[33] The view contended for is opposed to the 
scheme of the land, (sic Act). 

[34] In the preliminary stago of assessment 
the Corporation ha3 to find out the annual value 
of buildings dependent on the actual or intend- 
ed user. It is not concerned with the ownership 
of the building. 

[351 As regards bare land, the actual user is 
not considered, a hypothetical letting value is 
taken. In India, bare ownership of land sustains 
the liability to be rated. In thisrespect.it differs 
from the law in England whore rateability de¬ 
pends on beneficial occupation (Itydo on Rating, 
8th Edn. pp. 17-18). 

[3G] In such a case no difficulty arises. The 
annual value is determined by the hypothetical 
rent which a hypothetical tenant who is free to 
use the land would pay in respect of the land. 
Bengal Nagpur Railway v. Corporation of 
Calcutta , 51 C. W. N. 336 : (A. I. R. (34) 1947 P. 
O. 50). 

[37] In regard to buildings, S. 127 makes the 
annual value dependent on user, actual or in- 
tended. It is more logical to hold that where a 
building with land has to be rated, the u3er of 
the building ought to determine the basis on 
which tho building and the land which forms 
with it one unit of assessment, should be valued. 

[38] If the land is covered by buildings, erect- 
ed by tho owner of the land or a lessee of the 
land, tho entire land and the building has to be 
assessed as one unit of assessment, the annual 


value being determined by the user of the build, 
ing, viz., the building is held if for letting pur. 
poses under s. 127 (a) but if for personal use 
under S. 127 (b). 

[39] If the land and building both belong to 
the owner of the land, such assessment cannot 
be complained of. If tho land and the building 
belong to two different persons, e. g., owner and 
lessee of the land, the owner of the land is rated 
in respect of both land and building. This doe 3 
not entail any hardship on the owner of the land 
because he gets relief in respect of the assessment 
of the building as against the owner of the build¬ 
ing under s. 150. 

[40] Wo hold, therefore, that the scheme of 
S. 127 is that if the land be bare land, it is to be 
valued under 8. 127 (a); if there be a building 
upon it, the case would be governed by S. 127 
(a) if the building was erected for letting pur. 
poses or was ordinarily let or by S. 127 (b) if the 
buildiDg was not erected for letting purposes or 
was not ordinarily let. 

[ 41 ] The case of the Corporation of Calcutta 
v. Province of Bengal , 44 C. W. N. 165: 
(A. i. r. (27) 1940 Cal. 47), was referred to by 
both parties. The case related to the assessment 
of the Writers Buildings which was mainly oc¬ 
cupied by the Province of Bengal with theexcep- 
tion of a few rooms which had been let out to a 
Co operative Bank and two Co-operative Socie¬ 
ties. The Chief Judge, Presidency Small Cause 
Court, had valued the premises partly under 
S. 127 (a) and partly under s. 127 (b). This basis 
was not accepted by this Court and it was held 
that the assessment should be made under 
S. 127 (b). On so holding, Mitter J. observed as 
follows : 

“If the subject be bare land or building erected for 
letting purposes or ordinarily let. The annual value is 
to be what a hypothetical tenant would pay as rent from 
year to year, less a certain deduction. This is cl. (a) of 
S. 127. Clause (b) deals with what may, for brevity’s 
sake, be called residential buildings, buildings erected 
for the use of and actually used by the owner” (p. 167). 

[42] Mr. Banerji has relied on the last sen¬ 
tence and has argued that cl. (b) only applies to 
a case where the owner of the land is also the 
owner of the building. 

- [43l The observation has to be read in the 

light of the facts of the case and does not sup¬ 
port the contention of Mr. Banerji. 

[44l On the other hand, the view taken by us 
is supported by the following observations of 
Mukberjee J. in the Governor-General of India 
in Council?. Corporation of Calcutta , 52 c. W. 

N. 173 at p. 176: (a. I. R. (35) 1948 Cal. 116): 

“Section 127 lays down the procedure for ascertaining 
the annual value of lands and buildings. The principle 
adopted by this section ia that if the property is vacant 
land it is valued on the basis of annual rental at which 
it could be expected to be let., less certain deductions. 
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If any building stands upon tbo land and the building 
has been erected for letting purposes or is ordinarily 
let, the annual value ba"9 to be ascertained on the ren¬ 
tal baste as provided for in cl. (a) of tbo Section. Other¬ 
wise the annual value is determined under cl. (b) on 
the basis of the C03t of construction of the building and 
the value of the land. In either case the building is 
taken along with the laud and the two are assessed to¬ 
gether as one unit. This is the sohemo adopted by the 
Caloutta Municipal Act. There is no rule here of valu¬ 
ing a building separately from the land upon which it 
stands and for the purposes of assessment, the building 
is taken as a part of the land.” 

[45] The result of the above discussion leads 
us to hold that the assessment made by the 
Corporation under s. 127 (a) was illegal and 
must be set aside. 

[46] Mr. Banerji has finally submitted that 
the case may be remitted to the Court below for 
finding out whether the assessment made would 
be justified, on the basis that the case came 
within 8. 127 (b). He has referred us to the two 
petitions filed by the Corporation for allowing it 
to lead evidence on the point. We have already 
referred to these petitions and to the orders 
passed thereon. In our opinion the Court below 
rightly rejected the petitions. As the basis of the 
assessment has been held by U3 to be erroneous, 
the assessment cannot stand. The Corporation 
has to proceed according to law and reassess the 
premises. This contention cannot be given effect 
to and must be overruled. 

[ 47 ] The appeal therefore succeeds, the assess¬ 
ment made by the Second Deputy Executive 
Officer and the order of the Judge of the Court 
of Small Causes Sealdah are vacated. 

[48] The appellant is entitled to costs in this 
Court and the Court below. Hearning fee in 
this Court is assessed at 10 gold mohurs. 

Lahiri J.—I agree. 

v.R.B. Appeal alloiced. 

A. I. R. (37) 1950 Calcutta 123 [ C . N. 36.] 
Das Gupta and Guha JJ. 

Umesh Chandra Pal — Appellant v. The 
King. 

Appeal No. 129 of 1949, Decided on loth September 
1949. 

(a) West Bengal Black Marketing Act (XXXII 
132] of 1948), S. 2 (h) — Bread coupons forged — 
Intention to use them as genuine is proved—Bread 
coupons whether are necessary in law, is not 
relevant. 

Where a person makes bread coupons, there is no 
doubt that the person haB the intention to commit 
fraud by deceiving the offioers concerned that they are 
genuine bread coupons. Whether it is neoessary or not 
to have bread ooupons in law, is of no relevancy on 
this question. [Para 5] 

(b) West Bengal Black Marketing Act (XXXII 
[32] of 1948), S. 26 — Effect on offenceB committed 
before Act—8ection 26 has not the result of making 
offences under the West Bengal Black Marketing 


Ordinance also oifences under the West Bengal 
Black Marketing Act. [Para 7J 

(c) West Bengal Black Marketing Act (XXXII 

[32] of 1948), S. 12 — Tribunal — Jurisdiction — 
Tribunal constituted under Act has no jurisdiction 
to try oifences under West Bengal Black Marketing 
Ordinance. [Para 9] 

(d) West Bengal Black Marketing Act (XXXII 
[32] of 1948), Ss. 12 (2) and 14 — Special Tribunal 
—Jurisdiction — No jurisdiction to tty oifences 
under S 474, Penal Code. 

The cases for trial which esn bo allotted under S. 12 
by the Provincial'Government are cases of oifences under 
the Act. The Tribunal constituted under the Act baa 
no jurisdiction to try an otfonco under S. 474, Penal 
Code. [Paras 11 aud 15] 

Gopal Chandra Narayan Choudhury 

—for Appellant. 

Nirmal Kumar Sen and Amaresh Chandra Roy 

—for the Crown. 

Das Gupta J—The appellant was tried by 
a Special Tribunal of Alipore constituted under 
the West Bengal Black Marketing Act, 1948 
and convicted under S. 3 .read with S. 2 (h) of 
that Act, also under S. 3 read with S 0 2 (h) and 
8. 6 of the Act, and under S. 471, Penal Code, 
and was sentenced to two years rigorous impri- 
sonment for the first mentioned offence and 
rigorous imprisonment for one year for the 
second offence. No separate sentence was passed 
under s. 474, Penal Code. The two sentences 
under the two offences under the West Bengal 
Black Marketing Act were ordered to run con- 
currently. It was further ordered that the hand¬ 
printing press together with the printing outfit 
seized were forfeited under sub-s. (3) of 8. 3 of 
the Act. 

[2] The prosecution case was that on tho 
night of 25th April 1948, a Sub-Iuspcotor of the 
Enforcement Branch, Calcutta, accompanied by 
certain other Polico Officers and some search 
witnesses went to premises No. 18, Fakir Chand 
Mitra Street and on search of the portion where 
this accused lived found under the led and also 
in a trunk a large number of bread coupons 
which, according to tho prosecution, are forged 
documents. A hand.printing machine was also 
found in one of the rooms and certain blocks 
from which it is said these bread coupons had 
been printed. There wero some bread coupons 
the printing of which was only partly finished. 

[3] The accused pleaded not guilty, his sug- 
gestion being that these bread coupons said to 
have been forged had been planted in his house 
by his landlord as an easy way for evicting him 
from the building. 

[ 4 ] On the question of recovery of these cou¬ 
pons from the rooms in the possession of the 
accused evidence has been given by tbe Police 
Officer and two search witnesses Ganesh Chandra 
Ghosh and Priyanath Choudhury. I have no 
doubt from the evidence that these coupons were 
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actually found in the possession of the accused. 
The suggestion that they wore planted there by 
the landlord Naresh seems to me to be highly 
improbable. 

[5] It is not disputed that these bread coupons 
were not the genuine coupons issued by the 
rationing department, and evidence has also 
been given by the Assistant Controller of Ration, 
ing to that effect. I have no hesitation in accept- 
ing this evidence as correct and find that these 
documents were prepared by some person with 
the intention of causing it to be believed that 
they were made by the rationing authorities. 
There cannot be the slightest doubt that in doing 
so, the person who made it had the intention to 
commit fraud by deceiving the officers concerned 
that they wore genuine bread coupons. Whether 
or not Act XXIV [24] of 19-16 which introduced 
rationing and the consequent bread coupons has 
legal validity after 3ist March 1948, is of no 
relevancy on this question. For it is clear that 
whether it ^vas necessary or not to havo bread 
coupons in law, the person who made these 
coupons must have made them with the purpose 
of so using them and thorehy deceiving certain 
persons to believe that they wero genuine 
coupons and thereby gaining an advantage. I 
ifind it proved tbereforo that these documents 
that were seized were forged documents. 

[6] Before the act of the accused could be 
held a3 blackmarketing within the meaning of 
S. 2 (h), it is also necessary for the prosecution 
to prove that the accused made these documents. 
Certainly the mere fact that they are found in 
his house i3 not sufficient to show that he made 
them. There is, however, on this point a con¬ 
fession made by him, though since retracted, 
that ho printed a number of bread coupons on 
bis machine, which is corroborated by the cir¬ 
cumstances disclosed by the evidence of prose¬ 
cution witness No. 1. As regards some samples 
which were printed on the machine then and 
there, I have examined these samples and find 
the printing there exactly similar to the printing 
on the forged coupons except for the fact that the 
baso printing is absent. In my opinion the pre¬ 
sence of the hand-machine in the accused’s 
room together with the evidence as regards the 
samples is sufficient corroborative evidence of 
the accused’s retracted confession. I would, 
therefore, have no hesitation in holding the accu. 
sed guilty under s. 3/2 (h) of the Act and also 
for an attempt a3 regards the half finished cou¬ 
pons under Ss. 3/2 (h) and 6 of the Act, had 
these acts been committed after the West Bengal 
Blaok Marketing Act came into force. This 
Black Marketing Act came into force after 
17 th October 19-48. The acts of the accused were 
in April 1948. They were, therefore, offences under 


the West Bengal Black Marketing Ordinance- 
1948, which was in force at the time, and they 
would continue to be offences under this Ordi- 
nance in view of the provisions of s. 6, General 
Clauses Act, in spite of the fact that the Ordi. 
nance has ceased to operate. The decision of the 
question whether the aots in law are offences 
under the West Bengal Blaok Marketing Act 
also depends on the interpretation of S. 26 of th6 
Act. The section runs thus: 

“Any rule, order or appointment made or any noti¬ 
fication issued or anything done or any penalty, forfei¬ 
ture or punishment incurred or imposed or any action 
taken or any proceedings commenced in exercise of any 
power conferred by the West Bengal Black Marketing 
Ordinance, 1918, shall, on the said Ordinance ceasing- 
to be in operation, bo deemed to have been made, 
issued, done, incurred, imposed, taken or commenced 
in exercise of the powers conferred by this Act aa il 
this Act had commenced on the let day of January 
1948.” 

[7] It is sought to be argued on behalf of the 
Crown that where this section speaks of penalty 
incurred, it must mean penalty incurred under 
the West Bengal Black Marketing Ordinance and 
that the result of 8. 26 is that if a penalty had 
been incurred under the West Bengal Marketing 
Ordinance, the penalty would continue as a 
penalty under the Act. It may very well be that 
the intention of the legislature was to make acts 
which were offences under the West Bengal Black 
Marketing Ordinance also acts under the Act. In 
my opinion, however, the words in s. 26 have 
not produced that effect. It seems to me to be 
clear that the words "in exercise of any power” 
have to be read with the words "penalty, forfei¬ 
ture or punishment” as much as with the words 
"proceedings commenced” etc. The grammati¬ 
cal structure of the seotion falls altogether unless 
this is done, and it becomes impossible to under, 
stand what penalty, forfeiture or punishment i9 
being spoken of. The result, therefore, is that any 
penalty incurred in exercise of any power con¬ 
ferred by the West Bengal Black Marketing 
Ordinance shall be deemed to have been incur¬ 
red in exercise of the powers conferred by the 
Act. This presupposes that some authority had 
exercised some powers under the West Bengal 
Black Marketing Ordinance and it was as a re- 
suit of such exercise that the penalty was incur¬ 
red. When a person incurs the penalty by doing 
the act which is an offence under the Ordinance, 
he cannot reasonably be said to have incurred 
the penalty "in exercise of’, a power conferred 
by the Act. I am unable to agree therefore that 
S. 26 of the Aot has the result of making offences 
under the West Bengal Black Marketing Ordi¬ 
nance also offences under the West Bengal Black 
Marketing Act. 

[8] My conclusion, therefore, is that while the 
making of forged bread coupons and the attempt 
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to make forged bread coupons would, if commit¬ 
ted after the West Bengal Black Marketing Act 
oame into force, be offences under the Aot, they 
are not offences under this Act inasmuch as they 
were committed before this Act came into force. 

[9] The learned Advocate for the Crown sug¬ 
gests that we may alter the conviction to one 
under the Ordinance, It is to be noticed however 
that the Tribunal who tried the acoused person 
was constituted under the Black Marketing Act 
and was not a Tribunal constituted under the 
Ordinance. Consequently, this Tribunal itself bad 
no jurisdiction to try an offence under the Ordi¬ 
nance. 

[ 10 ] It is also worth mentioning that the 
sanction which had been obtained was also for an 
offence under the Black Marketing Act. This 
cannot by any stretch of imagination be con- 
sidered to amount to sanction for a prosecution 
under the Black Marketing Ordinance. In these 
circumstances it is not possible for us to alter 
the conviction to one under the Black Market¬ 
ing Ordinance. 

[ 11 ] The conviction of the accused person 
under s. 3/2 (h), West Bengal Black Marketing 
Act and also under S. 3/2 (h) and S. 6 of the Act 
should, therefore, in my opinion, bo set aside 
and the accused acquitted of the charges. 

[12l There remains for consideration the con¬ 
viction of the accused under 8. 47-1, Penal Code. 
As I have already said, the evidence is sufficient 
in my opinion to show that a number of forged 
bread coupons were found in a room in the 
possession of the aocused. I would have no 
hesitation, therefore, in agreeing with the learned 
Tribunal that the accused was in possession of 
forged documents. In view of the confession of 
the accused already mentioned I would have 
no hesitation also in agreeing that the accused 
knew these to be forged and intended that these 
would be fraudulently and dishonestly used as 
genuine. The acts that have been proved would, 
therefore, make out an offence under s. 474, 
Penal Code. 

[13] It is, hovever, contended by the learned 
advocate for the appellant that this conviction 
cannot stand inasmuch as the Tribunal had no 
jurisdiction to try an offence under S. 474, Penal 
Code. An offenoe under 8. 474, Penal Code, is 
triable by a Court of Session. The question is 
whether anything in the Black Marketing Act 
has given the Tribunal constituted under this 
Act any jurisdiction to try an offence under 
8. 474, Penal Code. Beotion 12 , Black Marketing 
Act provides thus: 

“ (1) The Provincial Government may, from time 
to time by notification in the Offioial Gazette, allot 
oasea tor trial to each Special Tribunal, and may also 
from time to time by like notification transfer any 
case from one Special Tribunal to another or with¬ 


draw any case from the jurisdiction of a Special Tri¬ 
bunal or make such modifications in the description 
of a case (whether iD the names of the accused or in 
the charges preferred or in any othor manner) as may 
be considered necessary. 

(2) The Special Tribunal shall bavo jurisdiction to 
try tho cases for tho time being respectively allotted 
to them under sub-s. (1) in respect of such of the 
charges as may bo preferred against the several accused 
and any such case which is at tho commencement of 
this Act or at the time of such allotment pending 
before any Court or another Special Tribunal shall be 
deemed to be transferred to tho Special Tribunal to 
which it is so allotted.” 

[14l In the absence of anyting pointing to a 
different conclusion I would myself be inclined 
to think that the cases for trial which can be 
allotted by the Provincial Government are cases! 
of offences under this Act. It is, however, con-j 
tended by the learned Advocate for the Crown; 
that the provision in sub-s. (2) read with S. 14 
of the Act justifies the conclusion that other 
offences, whether triable by a Sessions Judge 
or otherwise, than the offences under this Act 
can also be tried by the Special Tribunal con¬ 
stituted under this Act. Section 14 provided 
that a Special Tribunal may take cognizance of 
offences without the accused being committed 
to it for trial. I am unable to hold that this 
gives the Special Tribunal a jurisdiction to try 
offences which are triable by a Court of Ses¬ 
sion. The right of trial by a Jury in a Court 
of Session is a very valuable right which can 
certainly be taken away by legislature by ex¬ 
press words, but in the absence of express words 
it would be improper to impute to the legisla¬ 
ture the intention that this right was intended 
to be taken away. 

[15] Sub-section (2) of S. 12 speaks of the 
jurisdiction of the Special Tribunal. According 
to this the Special Tribunal ehall have jurisdic- 
tion to try cases allotted to them in respect of 
such charges as may be preferred against the 
accused. It is said that these charges may be 
for offences not under this Act. Assuming that 
this may so happen, it is necessary to find 
whether in this case when the Tribunal began 
the trial, any charge under 8. 474, Penal Code, 
was preferred. The order of tho Provincial 
Government allotting the case for the trial of 
this Tribunal mentions only an offence under 
8. 3, Bengal Black Marketing Act. The sanction 
of the local Government was also with respect 
to an offence under s. 3, Black Marketing Act. 
There is nothing on the record to show that 
any charge was at any stage preferred before 
the Special Tribunal for any offence under 
8. 474, Penal Code. The mere fact that a charge 
was actually framed by the Special Tribunal 
under 8. 474, Penal Code or evidence was adduc¬ 
ed before them does not justify the conclusion 
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that a charge under s. 47-1, Penal Code was 
actually preferred. I am accordingly of opinion 
that the Special Tribunal constituted as it was 
under the Black Marketing Act, bad no juris, 
diction to try the offence under S. 474, Penal 
Code. That conviction also must, therefore, be 
set aside. 

[1G) I would accordingly allow the appeal, 
set aside the convictions and sentences passed 
against the accused, and order that the accused 
be acquitted. 

C17] The order for forfeiture is also set aside. 

[t3l Let the accused be released at once. 

Gull a J—I agree. 

v.B.B. Appeal allowed. 


A. I. R. (37) 1950 Calcutta 128 [C. N. 37.] 
R. P. Mookerjee J. 

Krishna Chandra Kaliraj and others — 
Appellants v. Sankarsan Kaliraj ajid others 
— Respondents. 

A. F. A. D. No. 19GG of 19!">, Decided on 2Gth 
August 19l9, against decree of Dist. Judge, Zillali 
Birbbum, D/- 4th August 1945. 

Civil P. C. (1908). O. 2, R. 3 — Multilariousness— 
Suit for accounts — No common cause of action 
against several defendants — Suit is bad —Plaintiff 
allowed to amend plaint on payment of costs of 
defendants at stage of second appeal. 

The plaintiffs wbo wore co-sbarer landlords brought 
a suit for accounts against their other co-sharers im¬ 
pleading certain officers and employees connected with 
the eslato and other proprietors of different estates. 
The causes of action were different not only for the 
different groups but even for different persons within 
the same group in some cases. It was not the case of 
the plaintiffs that all the defendants were by any one 
transaction made jointly and severally liable for render¬ 
ing accounts: 

Held that the suit was bad for misjoinder of causes of 
action and defendants : [Para 2] 

Held further that as the plaintiffs had not taken the 
necessary steps to amend their plaint at the earliest 
po3siblo opportunity in the lower Courts they should bo 
allowed to amend the plaint only on condition of their 
depositing tho costs of the contesting defendants within 
certain time. [Para 5] 

Annotation : (’44-Com.) Civil P. C., 0. 2 B. 3 K. 8 
and 14. 

Girija Prasanna Sanyal and Praftilla Kumar 
Chatterjee (Jr.)—lot Appellants. 

Annkul Chandra Dutta.Lala Hernanta Kumar and 
Phanindra Nath Do-for Respondents. 

Judgment. — This appeal has to be allowed 
on the short ground that the suit is bad for 
misjoinder of tbo parties and of causes of action. 
This objection was raised by the defence in Courts 
below. 

[ 2 ] The plaintiffs are co-sharer landlords and 
they filed the present suit against a large number 
of defendants who may be grouped under the 
following heads : defendants 1 to 16 were their 
oo-sbarers; Nos. 17 and 18 were two lawyers of 
the estate; Nos. 19 to 25 were officers, tahsildars, 


gomosthas and other employees of the estate ; 
No. 2G is alleged to have intermeddled with the 
property as on behalf of defendant 1 ; and Nos. 27 
to 38 were other proprietors of different estates. 
The claim was one for accounts against all these 
p:-rson3. 

[3] A reading of the plaint itself w T ould at once 
show that the causes of action were different not 
only for the different groups but even for different 
persons within the same group in some case?. It is 
impossible to allow the plaintiffs to bringsucha 
suit merely because the claims against the different 
pa-rties are in respect of the same property. It is not 
the case of the plaintiffs that all these defendants 
were by any one transaction made jointly and 
severally responsible for rendering accounts. The 
plaintiffs must elect against which of the defen. 
dants they want to proceed and specifically state 
in the plaint as to the common cause of action 
giving rise to their claim against such defen. 
dauts. If, for instance, they want to proceed 
against the co-sharers, or some of them for 
having been placed in the management of the 
estate, the lawyers to whom separate payments 
had been made on definite accounts as alleged 
in the plaint, the suit is not maintainable against 
the latter. As against the tahsildars and other 
officers, if there is a eeparate engagement or 
kabuliyat with any one or more of those, then 
a suit for accounts so far as those officers are 
concerned must bo separated according to the 
arrangement made between the plaintiffs and 
particular officers. This should be the prinoiple 
for determining whether the suit as framed is 
maintainable in the present form or not. Prima 
facie, the suit is bad for misjoinder of parties 
and causes of action. The plaintiffs should have 
taken the earliest opportunity of making the 
necessary amendments and for giving up such 
of the parties as they wanted to, so that the suit 
might have besn heard on the merits. Unfort¬ 
unately, both the Courts below misdirected 
themselves in coming to a conclusion that the 
suit as framed is maintainable. 

[4] The judgments and decrees of the Courts 
below are accordingly set aside and the case is 
remitted to the trial Court for giving an op. 
porfcunifcy to the plaintiffs to amend the plaint 
and to elect against which of the defendants they 
would proceed to trial. After such a prayer is 
made, the defendants will have the opportunity 
to file additional written statements. In the in¬ 
terest of the parties it will be desirable to raise 
a preliminary issue at that stage for deciding 
whether the suit as then framed after amend¬ 
ment is maintainable or not. The parties ought 
not to be asked to spend further money in this 
litigation before deciding this preliminary ques¬ 
tion. 
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[6] Ag already stated, the plaintiffs had not 
taken the necessary steps at the earliest possible 
opportunity; they must be put to terms for having 
an opportunity of amending the plaint. The 
plaintiffs should within 15 days of the re-opening 
of the Court after the next Pujah Vacation de¬ 
posit in the trial Court the entire costs of all the 
three Courts, namely, the Munsif, the District 
Judge and this Court, to the credit of the con¬ 
testing defendants and only after such deposit 
is made that an application by the plaintiffs for 
amendment of the plaint will be entertained. If 
the deposit is not made within the date men¬ 
tioned this appeal will stand allowed and the 
plaintiffs’ suit dismissed with costs to the ap- 
earing respondents. If the deposit is made, the 
efendants will be entitled to withdraw the 
aame and to retain it irrespective of the result 
of the suit. 

[6] In view of the order passed allowing the 
appeal and remitting the case to the trial Court 
on the condition mentioned, it is not necessary 
to pass any order on the application filed by 
the defendant Baidyanatb Banerjee on 25th 
August 1949, for transposition to the position of 
an appellant in this appeal. 

K.S. _ Case remanded. 

A. I. R. (37) 1950 Calcutta 129 [C . N. 38.] 

Blank and Lahiri JJ. 

Bankim Chandra Paira and another — 
Petitioners v. Anand Bazar Patrika and ano¬ 
ther—Opposite Party. 

Criminal Miso. No. 132 of 19-19, Decided on 5th and 
6th September 1949. 

(a) Contempt of Courts Act (1926), S. 2 — Com¬ 
ments—Identity of case or “cause”-Sufficiency- 
Comment on case pending prejudicing any party 
is punishable — Naming of party is not essential 
ingredient—Contempt of Court. 

What is punishable under the law is comment on 
a case while it is pending actually prejudicing or calcu¬ 
lated to prejudice any party. If the party i9 named it 
adds to tho gravity of the offence but the naming of 
the party is not an essential ingredient. 

Where a publication gave tho name of the place of 
oconrrence, the date of tho occurrence and also tbe name 
of the person whoso paddy was alleged to have been 
looted: 

Held that tbe description left no doubt as to tho caso 
to which the publication related and under the law that 
was all that was necessary. It was not necessary to 
mention tho names of the accused in tho case. [Para 8] 
Annotation : [’46-Man.) Contempt*of Courts Act, 

8. 2, N. 1, 2. 

(b) Contempt of Courts Act (1926), S. 2 
— Publication in newspaper — Comments affec¬ 
ting case pending before Magistrate — Accused 
referred to as Communists and desirability of can¬ 
celling their bail bonds expressed — Publication 
held bad effect of deterring person from deposing 
in favour of defence and amounted to interference 
with course of justice—Offence held was more than 
technical and called for action — Contempt of 
-Court. 

1950 0/17 Sc 18 


Where a publication In a newspaper ran as 
follows : “Narayangarh (Midnapore) Troublo created 
by Communists — The Communists looted away about 
70 maunds of paddy in broad day-light from a paddy 
granary of Lakshmi Narayan Prodhan in village Kaji- 
chak within tho police station of Narayangarh during 
his absenco on 17th .May 1949, last. 

The police men of tho Thana canto to investigate 
aDd on their taking one of the accused persons into 
oustody tho extremists attacked tbe Police and tho 
owner of the house in an organised manner and sur¬ 
rounded the village. Late in tho night higher polico 
officials with 50 armed police-men came and rescued 
them and lelt behind 12 police-men in apprehensiou of 
a breach of tho peace in the village. At present 50 
accused persons who ate on bail aro creating panic in 
various ways within the village. It is only a few day 9 
that the Police force for maintaining peace bad been 
withdrawn elsewhere, meanwhile, paddy was stolen 
from the granary of a witness named Gobind Do on 
28th June last, during tho night. It is desirable that 
either tbe bail bonds of the accused persons Bhould be 
cancelled till their trial is finished or arrangements 
made for providing Police guards. 1 ’ 

Held that (i) the description referred to the accused 
in a pending case before a Magistrate. The description 
referring to the accused as Communists wa3 calculated 
to create a lot of prejudice against tho accused in tho 
mind of tbe local public and might have the effect of 
deterring a person from deposing in favour of tho 
defonco, if tho accused chose to call any defence 
evidence ; [Para 15) 

(ii) the mention of words “at present 50 accused 

who are on bail***.v llage” was another attempt to 

create local prejudice against the accused and amounted 
to real interference with the course of justice. [ParalS] 

(iii) tho passage “It is desirable.polico 

guards" had the effect of interfering with tho freo 
exercise of his judicial discretion by tbe trying Magis¬ 
trate ; [Para 15) 

(iv) the offence was more than technical and wa3 of 

such a character as to call for action: A. I. R. (30) 1943 
Lah. 329 (F.B.), Foil. ; (1907) 2 Ir. R. 260 and A.I.R. 
(18) 1931 Cal. 267, Dieting. [Paras 15, 16] 

Annotation : (’46-Man.) Contempt of Courts Act, 
3 2, N. 1, 2. 

(c) Contempt of Courts Act(1926), S. 3—Apology 
—Grounds for—Lack of supervision — Accidental 
slip can be taken into account. 

The essence of the ollenco being publication in tho 
newspaper tbe Court cannot encourage tbe belief 
that lack of supervision is any defence to a proceeding 
for contempt but nevertheless.'the Court will take into 
account the fact that tbe publication rnRy have been 
the result of an accidental slip over which nobody 
could have any control. Apology in such cases may be 
accepted. [Para la] 

Annotation : ('-16-Man.) Contempt of Courts Act 
8. 3, N. 2. 

S. K. Das and Denode D. Ilaladar—tor Petitioners. 

Manmatha N. Das and Manishi K. R. Das 

_lor Editor, Printer and Publisher of "Swaraj O 

Sangathan.’’ 

Sudhansu 8. Muhherji and Uaridas Chatter ji 

_for Editor, Printer and Publisher of “Ananda 

Bazar Patrika." 

Chandra S. Sen and Jajnesuar Majumdar 

— loc the Province. 

(5th September 1949.) 

Lahiri J. —This Rule wag issued upon the 
Editor, Printer and Publisher of the Ananda 
Bazar Patrika and the Swaraj O Sangathan to 
show cause why they should not be committed 
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for contempt for publications in their respec¬ 
tive newspapers of news items published on 
5tb July 1949 ard 8th July 1949 respectively 
under the captions “Naravangarb—Midnapore" 
and "Paddy looted during broad day light". 
The Ananda Bazar Patrika is a very influential 
and popular Bengali daily published from 
Calcutta and enjoying a very large circulation 
amongst the Bengali speaking population of this 
province and also beyond its borders. Tbe 
Swaraj 0 Sangatban is also an influential 
Bengali Weekly published by the District Con. 
gress Office, Midnapore. 

[ 2 ] An official translation of the publication 
in the Ananda Bazar Patrika runs as follows: 

“Naraviinfifub (Midnapore) 

Trouble created by Communists—Tbe Communists 
looted away about 70 maunds of paddy in broad day¬ 
light from a paddy granary of Lasmi Narayan Pro- 
dbnn in village Kajicbak witbin tbe police station of 
Narayaugarb during bis absence on 17th May 1949 
last. 

Tho Police-men of tbe Thana came to investigate 
and on their taking one of tbe accused persons into 
custody the extremists attacked the Police and tbe 
owner of the house in aD organised manner and sur¬ 
rounded the village. Late in tbe night higher police 
ofiic als with 60 armed police-men came and rescued 
them and left behind 12 Police men in apprehension 
of a breach of tbe peace in tbe village. At present 60 
accused persons who are on bail are creating panic in 
various ways witbin tho village. It is only a few days 
that the Police force for maintaining peace bad been 
withdrawn elsewhere, meanwhile, paddy was stolen 
from tbe granary of a witness narrnd GobiDda De on 
28th of Juno last, during tbe night. It is desirable 
that either tbe bail bonds of the accused persons 
should be cancalled till tbeir trial is finished or 
arrangements made for providing Folice guards’ . 

[3] The corresponding publication in the 
Swaraj 0 Sangathan runs thus: 

“Paddy looted during broad day light. 

Tbe Communists looted away about 70 raannds of 
paddy from tbe paddy granary of Laksbmi Narayan 
Prodban, in village Kajicbak, in broad day-light on 
17tb May 1949 last. The Police Officers of tbe thana 
who came to investigate took one of tbe accused persons 
into custody, whereupon the extremists attacked tbe 
Police men and the owner of tbe houee in an orgaDieed 
manner and surrounded the village. Late in tho night 
higher police officials with 50 armed constables came 
and rescued them. They left behind 12 constables in 
apprehension of a breacbiof the peace in tbe village. At 
present 60 accused persons who have been released on 
bail are creating panic in various ways in the village It 
is only a few dajs that the Police force for maintaining 
peace had been withdrawn elsewhere, meanwhile paddy 
was stolen from the granary of a witness Darned Gobin- 
da De on 28th June 49 last, during tbe night. In the 
circumstances some are of opinion that either tbo bail- 
bonds of the accused persons should be cancelled till 
their trial is over or arrangements made for providing 
police guards. 

Sri Priyanalh Prodban 
Head Pandit Arjuni Deshabandhu Vidyapitb, 

P. O. Belda, 
Dt. Midnapore.” 

[4] The publication in the Ananda Bazar 
Patrika is described in the foot note as a letter 


1. 1. ft. 

received from a reporter whose name is not 
printed. We are told that this reporter is not a= 
reporter employed by tbe newspaper itself but 
an external reporter as distinguished from a- 
reporter who exclusively represents the news¬ 
paper. Tbe publication in the Swaraj 0 Sanga. 
than, on the other hand appears over the 
signature of one Priyanath Prodban who 
describes himself as Head Pundit, Deshbandhu 
Vidyapitb—P.0—Belda—District Midnapore. 

[ 5 ] Two persona named Sri Bankim Chandra 
Poira and Sri Hara Prasad Jana sent by post 
an application addressed to the Registrar, Origi¬ 
nal Side drawing attention to the faot that the 
aforesaid publications related to matters which 
were awaiting decision by the Sub-divisional 
Officer, South Midnapore. The complaint made 
in the petition is to the effect that in the afore¬ 
said publications tbe accused persons have been 
described as communists, although they had no 
affiliation with any communist organisation 
and in the second place there was a recommen¬ 
dation for the cancellation of the bail bonds of 
tbe accused persons on tbe ground that they had 
created a panio in tbe locality after their release 
on bail Tbe two petitioners accordingly appro- 
bend that the publications may have the effect of 
creating an atmosphere of prejudice not only in 
the mind of tbe witnesses but also in the mind 
of tbe trying Magistrate. 

[G] Under tbe Rules of Business of this Court 
this petition was sent to us to be dealt with 
according to law. As from the petition it does 
not appear whether the two petitioners are on 
their trial we directed the original petition to be 
sent to tbe S. D. 0. (South) Midnapore request- 
ing him to inform us if the two petitioners 
mentioned above are on their trial before him 
and, if so, whether the signatures appearing on 
the body of the petition tally with the signa¬ 
tures of the prisoners before him. By bis letter 
dated 6th August 1949 the S. D. 0. Sadar 
(South) Midnapore has informed us that tbe 
signatory Bankim Chandra Poira is an under- 
trial prisoner in case No. G. R. 913 (S)/49 under 
S. 148/461/380, Penal Code pending in bis Court 
and that the signature of the accused on the bail 
bond tallies with bis signature on tbe petition to 
this Court. Secondly, the signatory Haraprasad 
Jana is also an under-trial prisoner in case NO. 
914 (S) of 49 under Ss. 148, 342, 353, 307, Penal 
Code and that his signature on the muktearnama 
tallies with his signature on the petition to this 
Court. It is clear therefore that the two peti¬ 
tioners are on their trial before a Court of law 
for offences which may or may not involve 
trial by a Jury. Tbe S. D. 0- has further report¬ 
ed that both tbe cases are under investigation 
by the police and that the two petitioners have 
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been enlarged on bail. On receipt of this report 
we isaued the present Rule. 

[7l The Ananda Bazar Patrika has been re- 
presented before us by Mr. Sudhangsu Sokhar 
Mookerjee and the Swaraj 0 Sangathan by Mr. 
Manmathanath Das. At the hearing of the Rule 
the petitioners prayed for permission to be re¬ 
presented by Mr. Sisir Kumar Das which was 
granted and the Government of West Bengal was 
represented by the Senior Government Pleader. 

[8] Mr. S. S. Mookerjee has argued in the 
first place that the information published in the 
Ananda Bazar Patrika is too vague to give any 
indication as to the identity of the case to 
which it relates, as it does not mention the 
names of the accused; consequently the publi¬ 
cation does not, according to Mr. Mookerjee, 
amount to contempt of Court. We regret we 
cannot accept this contention. The publication 
gives the name of the place of occurrence, the 
date of the occurrence and also the name of the 
person whose paddy is alleged to have been 
looted. This description leaves us in no doubt as 
to the “cause” to which it relates and under the 
law that is all that is necessary. What is punish, 
able under the law is comment on a cause while 
it is pending actually prejudicing or calculated 
to prejudice any party. If the party iB named it 
adds to the gravity of the offence but the naming 
of the party is not an essential ingredient. 

[ 9 ] The second point raieed by the Ananda 

Bazar Patrika is that the publication does not 

amount to contempt because according to the 

celebrated utterance of Lord Atkin in the case 

of Ambard v. A. G. of Trinidad , 40 0 . w. N. 

801 ; (A. I. B. (23) 1936 P. 0. 141) 

"the path of criticism is a public way: the wrong 
headed are permitted to err therein provided that 
membera of the public abstain from imputing improper 
motives -to those taking part in the administration of 

justice.Justice is not a cloistered virtue: She 

must be allowed to suffer the scrutiny and respectful 
even though outspoken oomments of ordinary men.” 

It was argued that the passage lays down the 
law with regard to pending cases. If that had 
been the case, the entire law of contempt of 
Court in this country would have to be re¬ 
written: but an examination of the facts will 
show that Lord Atkin was making the observa¬ 
tions in connection with a public criticism of a 
judgment after it had been delivered. A proceed- 
ing for contempt was drawn up against the de- 
fendant of that oase for criticising a judgment 
whioh was under appeal, and the proceeding as 
drawn up included charges of contempt of the 
appellate Court as well as of the Court of first 
instance. The Supreme Court of Trinidad and 
Tobago acquitted the defendant of contempt in 
reepeot of the pending appeal but found him 
guilty of oontempt of the Subordinate Court f nd 
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the appeal to the Privy Council was directed 
against that order. So the only matter that was 
before the Judicial Committee was whether the 
defendant was justified in criticising the judg. 
ment of the Subordinate Court after it had been 
delivered and the Privy Council held that he was 
as he did not exceed the limits of legitimate 
criticism. Thi3 contention must therefore be 
overruled. 

[10] The next argument advanced by Mr. 
Mookerjee was that the principle enunciated by 
Jenkins C. J. in the case of Legal Remembrancer 
v. Motilal Ghose, 41 cal. 173 : 17 c. w. N. 1263: 
(A. I. B. (1) 1914 cal. 69 .* 14 Cr. L. J. 321 S. B.) 
should apply to the facts of the present case and 
it should be held that there was no contempt. This 
case was decided in 1913 long before the enact¬ 
ment of the Contempt of Courts Act (xll [ 12 ] 
of 1926) at a time when there was a considerable 
doubt as to whether the High Court had any 
jurisdiction to punish for contempt of a Sub¬ 
ordinate Court situate beyond the limits of the 
Presidency Town. Section 3 of Act XII [12] of 
1926 invested the High Courts established by 
Letters Patent with the same jurisdiction, power 
and authority in respect of contempt of Courts 
subordinate to it as it has in respect of contempt 
of itself. Sir Lawrence Jenkins pointed out that 
the High Court might possibly have the power 
to punish for contempt of a Mofussil Court only 
when the acts complained of amounted to deter¬ 
ring witnesses from giving evidence or prejudic¬ 
ing the Jury. It is fairly clear that the 
jurisdiction which this Court possesses under Act 
XII [12] of 1926 is considerably wider than the 
jurisdiction which it possessed in 1913. On the 
merits of the Amrita Bazar Patrika case it 
appears that the conduct of the Criminal Inves¬ 
tigation Department was bitterly criticised by 
the Editor in connection with certain house 
searches and the treatment of the accused. Sir 

Lawrence Jenkins observed : 

“I am unable to bold that witnesses would be deterr¬ 
ed from giving evidence by reason of this attack on the 
police. I have examined and re-examined the articles 
to Bee if they could reaeonabley produce this conso- 
quence but I come without doubt to the conclusion that 
they could not.” 

Mookerjee J. went a step further and said 

“I must emphatically repudiate the astonishing pro¬ 
position that the Criminal ^Investigation Department is 
the prosecutor in this case.” 

It is extremely difficult for us to see how tho 
the facts of the Amrita Bizar Patrika caso 
can have the remotest analogy to the facts of the 
case with which we have to deal This argu¬ 
ment based upon this ruling must accordingly 
be held to be entirely misconceived. 

[11] The fourth point argued by Mr. Mookerji 

that the contempt, if any, in the present case 
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is of such a technical and trivial character that 
no action is necessary. Mr. Mookerji has relied 
upon the cases of King v. Dolan (19071-2 ir. 
R. 260 and Ananta Lai Sing v. A. II. Watson, 
35 O. W. N. 189 : (A. I. R. (18) 1931 Cal. 257 : 32 
Cr. L. J. 675, in support of this point. The facts 
of both the cases appear to us to be entirely dif¬ 
ferent from the facts of the present case. In the 
former case, Mr. Walter Long, a member of the 
Parliament who had filled many important 
offices of the State in the past delivered a speech 
criticising the Parliamentary policy of Mr. Bryce, 
the then Chief Secretary of Ireland with regard 
to certain Irish questions and more particularly 
the attitude of the Parliament in minimising 
acts of intimidation prevalent in certain parts of 
Ireland. Mr. Long’s point was that on account 
of the unsatisfactory policy of the Parliament 
acts of intimidation had become very common 
and as an illustration of this point, Mr. Long 
referred to a case recently tried in Ireland in 
which the Jury had returned a divided verdict 
on a charge of unlawful assembly and criminal 
intimidation, as a result of which the presiding 
Judge discharged the jury and ordered a new 
trial. Mr. Long concluded his speech by saying 
that if the Parliamentary policy of the Chief 
Secretary continued to be what it was, it was not 
a matter of surprise that the jury would return 
a divided verdict in an indictment for the offence 
of criminal intimidation. The speech was exten¬ 
sively reported in certain newspapers as a sequel 
to which a proceeding for contempt was started 
both against Mr. Long and the newspapers con¬ 
cerned. The defence of Mr. Long which was 
accepted by the Court was that his dominant 
object was political, viz., to bring about a change 
in the policy of the Parliament and the reference 
to the case was made incidentally without any 
realization of the fact that the case was pending 
in the sense that a new trial had been ordered. 
In theso circumstances the Court held that 
though technically both Mr. Long and the news- 
papers had been guilty of contempt no action 
was required to bo taken. A remarkable feature 
of this case was that the Attorney-General when 
moved to take action against Mr. Long and the 
newspapers refused to do so on the ground that 
the speech as reported could not have any effect 
upon the jurors. Though the refusal of the 
Attorney-General was by no means a conclusive 
or decisive faotor in the case—Lord 0 Brien 

L. C. J. observed as follows: 

“There is no instance in our books in the whole 
range of oriminal law, from the Year Books to the pre¬ 
sent day when on a summary motion of this sort, the 
Attorney General having refused to interfere, the Court 
inflicted punishment either by committal or by fine.’’ 

[ 12 ] In the case of Ananta Lai Sing v. A. H. 
Watson 35 c. w. N. 189 : (a. i. r. (18) 1931 cal. 


A. I. R. 

257 : 32 Cr. L. J. 675), the conduct of counsel for 
the defence in the Chittagong Armoury Raid 
case was criticised by the Editor of the States, 
man, because counsel after having made a 
publio declaration of his intention to give up 
practice at the Bar to devote himself exolusive. 
ly to the service of the Indian National Congress 
subsequently accepted the brief of the accused 
and the Editor of the Statesman ironically asked 
whether the defence of the accused in that case 
was a part of the work of the Congress. In a 
subsequent issue of the Statesman, the Editor 
expressed his regret if that criticism was inter, 
preted in such a way as to prevent counsel from 
undertaking the defence and pointed out that 
his intention wa3 merely political, i. e., to criti¬ 
cise the policy of the Congress party and not to 
prevent counsel from accepting the brief of the 
accused. Upon these facts Rankin C. J., pointed 
out that the action of the Editor was “singular¬ 
ly ill advised” and amounted to a contempt but 
it was of such a technical character as not to 
call for any action. Sir George Rankin further 
pointed out in this case that the law of contempt 
was the same whether the proceeding pending 
involved trial by jury or trial by a Judge or 
Magistrate. 

[13] None of the exceptional circumstances 
present in Dolan's case : (1907-2 Ir. R. 260) or 
Anant Sing's case : (35 c. w. N. 169 : A. I. R. 
(18) 1931 Cal. 257 : 32 Cr- L. J. 675) appear to be 
present in the case before us. As we shall pre¬ 
sently show, the description of the acoused as 
communists is, in our judgment, certainly a 
matter of great prejudice in the present political 
atmosphere of the country and a recommenda¬ 
tion for cancellation of their bail bonds is a direot 
interference with the judicial discretion of the 
trying Magistrate. It has been said by high 
authorities that if trials of individuals by Courts 
of law are not to be replaced by trials by anony¬ 
mous and irresponsible correspondents of news¬ 
papers publications of the present description 
have to be deprecated. 

[14] After an exhaustive review of the English 
and Indian authorities on the law of contempt 
Sir Arthur Harries as Chief Justice of the 
Lahore High Court laid down the law in the fol¬ 
lowing terms in delivering the judgment of the 
Foil Bench in the case of In the matter of 
Tribune, Lab. I.L.R. (1944) 25 Lah. Ill at p. 122 : 
(A.I.R. (30) 1943 Lah. 829 : 45 Or. L. J. 445 F.B.). 

“Any publication which is calculated to poison the 
minds of the jurors, intimidate witnesses or parties or 
to create an atmosphere In which the administration of 
justice would be difficult or impossible, amounts to con¬ 
tempt.” 

Again at p. 123 : 

“It iB also clear that a person may be guilty of con¬ 
tempt though there was no intention to oommit con- 
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tempt. It is suffioient if the eSect nf the article 
oomplalned of is to create prejudice and to interfere 
with the due course of justice.” 

[16] We respectfully propose to apply the above 
principles to the facts of the present case and the 
result at which we have arrived can be sum¬ 
marised as follows: (a) The publication com¬ 
mences with the sub-heading "Trouble created 
by communists” and then goes on to state "the 
communists looted away about 70 maunds of 
paddy in broad day light” etc. If we attach to 
these words their plain and natural meaning 
without the assistance of laborious commentary 
the passage means that whoever may have done 
the act or acts, is a communist. To say that 
this description does not refer to the accused is 
to trifle with truth; because whatever doubt may 
arise upon the opening sentence is completely 
dispelled by the following sentences where ex¬ 
press reference is made to the accused persons. 
This description, in our judgment, is certainly 
calculated to oreate a lot of prejudice against 
the accused in the mind of the local public and 
may have the effect of deterring a person from 
deposing in favour of the defence, if the accused 
choose to call any defence evidence, (b) The 
writer then says “At present 50 accused persons 
who are on bail are creating panic in various 
ways in the village.” This is another attempt 
to create local prejudice against the accused and 
amounts to real interference with the course of 
'justice, (c) The writer concludes by saying : 

“It is desirable that either the bail bonds of the 
accused should be cancelled till their trial is Gnished 
or arrangements made for providing police guards.” 

This passage has the effect of interfering with 
the free exercise of his judicial discretion by the 
trying Magistrate. 

[ 16 ] It cannot and has not been suggested 
that the anonymous writer of the Ananda Bazar 
Patrika had any alternative motive of further¬ 
ing a public or political cause as was held in the 
oases of King v. Dolan : (1907-2 Ir. R. 260) and 
AnantaLal Singh v. 4. H. Watson : (35 C.W.N. 
189 : A. I. R. (18) 1931 Cal 267 : 32 Cr. L. J. 675). 

I We accordingly hold that the offence in the pre¬ 
sent case is more than technical and is of such a 
character as to call for action. 

[17] The Editor, printer and publisher of the 
Swaraj 0 tiangathan has filed through Mr. Man- 
matha Nath Das an affidavit expressing sincere 
regret for the publication of the letter and offer, 
ing his unqualified apology for the same. In the 
circumstances of the case we accept this apology 
under 8. 8 of the Act XII [12] of 1926 and direct 
that he may be discharged. 

[18] With regard to the Ananda Bazar Patrika 
Mr. Mookerjee said in opening the oase that in 
case it was held that the action of his client 
amounted to contempt and in oase it was fur. 


ther held that the contempt was of such a 
character as to call for action his client was 
prepared to express regret for what was done 
through inadvertence and absence of supervi¬ 
sion. Before the commencement of the second 
day of the hearing, we pointed out that if the 
Ananda Bazar Patrika was sincere in its expres- 
sion of regret we might at once accept it and 
dispose of the matter on that footing: but 
Mr. Mookerjee expressed his embarrassment 
whereupon he was allowed full opportunities of 
advancing his arguments on all the points. 
Mr. Mookerjee was certainly within his rights 
in placing all the points that could possibly be 
urged in support of his client and he has done it. 
At the conclusion of his arguments, Mr. Moolter- 
jee again said that his client was prepared to 
offer apology and pointed out that the publica¬ 
tion was the result of inadvertence and appeared 
in an obscure place of the newspaper. It is not 
for us to say whether it is proper for a news¬ 
paper of the eminence and influence of the 
Ananda Bazar Patrika to publish a news item 
on the basis of a report received from an anony¬ 
mous reporter over whom, presumably the paper 
has no control, all that we can say is that if 
such a report is published it is published at the 
risk of the Editor, printer and publisher. The 
essence of the offence being publication, we do 
not for a moment encourage the belief that 
lack of supervision i3 any defence to a proceed¬ 
ing for contempt, but nevertheless, we have to 
take into account the fact that the present publi¬ 
cation may have been the result of an accidental 
slip over which nobody can have any control. 
We have accordingly come to the conclusion 
that the present one is not a caso for committal 
or fine and we accept the apology under 8. 3 of 
Act XII [12] of 1926; but in the circumstances of 
the case we direct that the editor, printer and 
publisher of the Ananda Bazar Patrika, should 
pay the costs of this proceeding to the two peti¬ 
tioners to be divided equally between them. 
Hearing fee is assessed at 20 gold mohurs. 

[19] Tho rule is accordingly made absolute 
in the manner indicated abovo. 

[20] Blank. — I agree. 

(8th Septembei • 1049.) 

[21] Order.—By consent of the parties ex¬ 
pressed through their learned advocates, wo order 
that the Editor, Printer and Publisher of ‘‘The 
Ananda Bazar Patrika” pay to the learned 
Advocate for the petitioner the amount of the 
costs including tho hearing fee. Mr. Benode B. 
Haidar is authorised to grant a receipt which, 
when granted, will be kept on the record. 

D.H. Order accordingly. 
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Uday Chand Mahatab — Plaintiff-Appel¬ 
lant v. Dibakar Sen and another — Defend¬ 
ants — Respondents. 

A. F. A.D. No. 192 of 194G, Decided on 24th August 
1949, against decree of Dist. Judge, Zdlah Bankura, 
D/ 22nd June 1945. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] 
of 1885), 8ch. Ill, Art. 2—Applicability—Suit tor 
arrea-s of putni rent—Article applies—Limitation 
Act (1908). Art. 110. 

In a suit for recovery of arrears of putni rent, the 
relevant provisions for determining the period of 
limitation are thoso to be found in Art. 2, Scb. Ill 
of the Act; the provision- of Art. 110, Limitati m 
Act, will not be attracted: 23 Cal. 191, Foil.; A I.R. (5) 
1918 Cal. 265; 19 Cal 504 and A. I. R. (13) 1926 Pat. 
465, Del. on; 37 Cal. 747 and A. I. R. (24) 1937 Cal. 
587, Dissent. A I. R. (29) 1942 Cal 222, Dtslmg. 

[Paras 1 and 13] 

Sarat Kumar Mtlra and Amiya Kumar Muherjee 

—for Appellant. 

Siddhesu-ar Chahravarty —for Respondents. 

Judgment. —The only question which arises 
for decision in this appeal is whether in a suit 
for recovery of arrears of putni rent the pro¬ 
visions of Art. 110, Limitation Act or those of 
Art 2 of sch. Ill, Bengal Tenancy Act will be 
attracted. 

[ 2 ] The plaintiff filed the suit on the 15th 
April 1944 for the realisation of arrear putni 
rent due before the said putni was sold under 
the Putni Regulation on 1 st Jaistba 1348 B. S. 

[3] The defence was that a portion of the 
claim was barred by limitation as the plaintiff 
was entitled to claim arrears which had accrued 
due within three years of the filing of the suit. 
Both the Courts have disallowed the claim for 
the period antecedent to the Chaitra Kist of 
1347 i. e. mid-April, 1941 holding that this suit 
is governed by Art. 110 , Limitation Act. Hence 
this second appeal on behalf of the plaintiff. 

[4] We shall consider in the first instance 
the argument advanced on behalf of the appel¬ 
lant that Art. 2 of Sch. Ill, Bengal Tenancy 
Act would apply in this case. 

[5] Section 195, clause (e) saves the laws 
relating to putni tenures from the operation of 
the Bengal Tenancy Act subject to certain 
limitations. The relevant portion of the section 

is in the following terms: 

Nothing in this Act eball affect 

(e) any enactment relating to putni tenures in so far 
as it relates to thos6 tenures except that 

(i) the provisions of S. 67 and of clause (i) of sub¬ 
section 1 of S. 178 shall apply to all putni tenures 
RDd, 

(ii) the expression “Khudkast raiyat or resident 
and hereditary cultivator*’ in sub-section (3) of 8 11 
the Bengal Putni Tuluk Regulation 1819 6hall be dee¬ 
med to include all rciiyats having the right to occu¬ 
pancy/’ 


A. I. R. 

Where the Putni law is silent, the provisions of 
the Bengal Tenancy Act may be attracted for 
supplementing those provisions. There is no 
provision in the Putni Regulation as to the 
realisation of rent beyond one year. It was 
therefore held in Satyasankar v. Monmohan, 
43 I. c. 996: (a. i. R. (5) 1918 cal. 265), Durga- 
piosad v. Bnndaban, 19 Cal. 604 and Abdul 
Gaffar v. F. B Downing, 5 pat. 416 at p. 430: 
(a. I. R. (13) 1926 Pat. 465) that the Zamindar 
will be entitled to briDg a suit for the realisa¬ 
tion of the arrears as under the provision con¬ 
tained in the Bengal Tenancy Act. 

lb] Section 65 of this Act, practically similar 
to ss. ll aud 15, Patni Regulation, does not 
contradict 8. 17 of that Regulation. Therefore 
S 65 applies to putni tenures: Pearymohan v. 
Sreeram Chandra, 6 C. W N. 794, Basant 
Kumar v. Khulna Loan Co., 20 C. L. J. l: 
(A. I. R. (2) 1915 cal 24). 

[7] Although there are dear decisions to the 
effect that in spite of the provisions contained 
in the Patni Regulations, it is open to the land- 
lord to file suits under the provisions contained 
ia the Bengal Tenancy Act for the realisation 
of arrears, there has recently been an expres¬ 
sion of doubt as to the correctness of those 
decisions. This Bench a9 constituted is not 
entitled to go behind the Bench decisions of 
this Court. I would, however, indicate the 
nature of the difference and the foundation, if 
any, in support of either contention. 

[8] Seotion 195, cl. (e), definitely attracts 
Ss. 67 and 178 (l) (i), Bengal Tenancy Act for all 
patni tenures. A long line of decisions, some of 
which are referred to above, support the view 
that provisions contained iD the Bengal Tenanoy 
Act so far as they did not contradict the specific 
provisions as in the Patni Regulation, are attrac¬ 
ted so far as Putnis are concerned. 

[9] The point which arises in the present 
case is almost similar and founded on the same 
set of facts as is Burnamoyi Dassee v. 
Burmamoyi Choudlmram, 23 Cal. 191. In that 
case, the Patni Taluk had been sold and purchas¬ 
ed by the landlord on 14th May 1891, but the 
entire amount due as arrears were not realised 
from out of the sale proceeds. The landlord filed 
a suit for the balance arrear of Patni rent as 
upto the end of the year 1297 B. 8, i. e., 12 th 
April 1891. Sir Comer Petherem C. J. and 
Beaverly J. held that the suit was governed by 
the provisions of the Bengal Tenancy Act as con¬ 
tained in 8.184, and sob. Ill, Art 2 (d), the period 
of limitation being three years from the last day 
of the Bengali year in which the arrear feff 
due. 

[ 10 ] The view that suits for recovery of Patnj 
rent come within the purview of the Bengal 
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Tenanoy Aot and are governed by sch. in there¬ 
of, finds support from Basanta Kumar Bose v. 
Khulna Loan Go., 19 c. w. N 1001 : 20 o. L. J. 

1 : (a. I. R. (2) 1915 Oal. 24), Wazed Ali Khan 
■v. Brojendra Kumar, 36 0 . w. n. 833 : (a. I. R. 
(20) 1933 Cal. 90). A coutrary view ha9 b^en 
expressed in Jagannatli v. Mohiuddin Mirza, 
37 Oal. 747 : (6 I. C. 871), and Alauddm Ahammed 
v. Tomizuddin, 41 0. W. N. 1001 : (A. I. R. (24) 
1937 Cal. 587). An attempt was made by Biswas 
J. in the last of the cases mentioned above, to 
distinguish the earlier decisions in the view that 
either some of the opinions were merely obiter 
or that the learned Judge dissented from the 
earlier view. It would have been more satisfactory 
and in accordance with the Rules if the question 
had been referred to a larger Bench, if the 
learned Judge wanted to lay down a proposition 
contrary to the one which bad been held in a 
long series of caees from at least 1892. Reliance 
is placed by Biswas J. on the following observa¬ 
tion by the High Court which was affirmed by 
the Judicial Committee in Satya Niranjan 
Chakravarty v. Suraju Bala Debi 33 C. W. N. 
866 at p. 870 : (A. I. R. (17) 1930 P. C. 13): 

“This was the creation of a tenancy for the purpose 
of realisation of rent from the cultivating tenants and 
therefore the provisions of the Transfer of Property 
Act apply to it.” 

[11] This observation was made while inter- 
preting the provisions of the particular Ijara 
Patta and there i9 no reference or discussion in 
the short judgment delivered by the Judicial 
Committee to this stray sentence in the judg¬ 
ment of tho High Court. Consideration which 
may generally apply in tho case of an ordinary 
Ijara fatta, are not always relevent when the 
suit is based on a Patni settlement. The lease in 
tho case before Biswas J. was that of a register¬ 
ed Ijara lease for five years. The attempt made 
by the learned Judge to explain away or even to 
dissent from the earlier decisions relating to 
Patni tenures, are with due respect not justified 
or even supported by the reasons given. 

[12] Another more recent decision and relied 
upon on behalf of the defendants is that of the 
Official Trustee of Bengal v. Be joy Chand 
Mahatab, 45 C. W. N. 787 : (A. I. R. (29) 1942 
Oal. 222). The faots in this case, however, are not 
only peculiar but altogether different from those 
in the present case. A Patni was sold under the 
Patni Regulation for arrears of rent for a parti¬ 
cular year and purchased by a third party. That 
sale was set aside and the Patnidar was restored 
to possession. The Zamindar thereafter filed a 
cuit for the recovery of the arrears of rent and 
cess for which the Patni had been previously 
«old, along with arrears for a subsequent period. 
The defenoe was that the olaim for the arrears for 


which tho previous Patni sale had been held was 
barred by limitation. The only question argued 
befere tho Court was limited to the question 
whether Article 110 or Article 115 of the Limita¬ 
tion Act was attracted. Dr. Basak appearing on 
behalf of the respondent in that caso had conced¬ 
ed that the suit was governed by Article 110 . In 
the view that the Pntnidar had recovered the 
Patni with mesno profits from the auction 
purchaser, it was only equitable that, he should 
pay the amount of rent which was in arrears. 
The amount of rent did not accrue until tho ealo 
of the Patni had been set aside and it was 
accordingly held that the statute should not run 
until that time. The Court was, therefore, not 
called upon to express any opinion on the point 
which is now in issue in the present case. 

[13] I respectfully agree with th9 view ex¬ 
pressed by this Court in Burnamoyi Dassee v. 
Burmamoyi Choudhuram , 23 Cal. 191 and 
must hold that the rolevant provisions for 
determining the period of limitation in the present 
case are thoso to be found in Art. 2 of sch. Ill, 
Bengal Tenancy Act. The appeal is accordingly 
allowed and the suit decreed with costs in this 
Court. 

V.R.B. Appeal allowed. 


A. I. R. (37) 1950 Calcutta 135 [C. N. 40.] 

G. N. Das and Cuba JJ. 


Asgarali and others—Appellants v. Dinanath 
Kumar and others — Respondents. 

A. F. A D. No. 985 of 1918, Decided on 8th Septem¬ 
ber 1919, against decree of Dial. Judge, Zillah Maldah, 
D/- 24thiMay 1947. 

(a) Civil P. C. (1908). S 11 — Mortgage suit - 
Decision of question oi nature oi mortgagee's pos¬ 
session necessary for passing decree — Decision 
operates as res judicata in subsequent proceeding 
under Bengal Money-lenders Act — Debt Laws 
— Bengal Money-lenders Act (X [10] of 1940), 
S. 30. 


A decision in the mortgage suit that the mortgagee 
went into possession of the property in respect of 
another loan, which decision was necessary to sustain 
the decree in that suit, would operate as res judicata 
in the Inter proceedings under the Bengal Moneylen¬ 
ders Act wherein the question of the nature o! roortga- 

geo’s possession was at issue : A. I. D4) iyt/Lal. 

•147, Rel. on ; A. I. R. (30) 1943 Cal. 629, Dxslxng. 

' [Para 3] 

Annotation : C44-Com.) Civil P. C., S. 11, N. 7. 


(b) Debt Laws — Bengal Money-lenders Act 
(X [10] of 1940) S. 31 — Interest up to decree not 
contravening S. 30 (1) — Decree providing post 
decree interest—Decree need not be reopened. 

If the interest due up to the decree does not con* 
travene S. 30 (1), the fact that the decree provided fo r 
post decree interest is not material. Such a decree is not 
liable to be reopened: 48 C. W. N 200, Ret. on. 

[Para 4] 

(c) Debt Laws — Bengal Money-lenders Act 
(X [10] of 1940), S, 31—Mortgage suit-No interest 
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claimed—Total sum decreed together with interest 
already paid not contravening S. 30—Sum awarded 
as interest together with sum already paid as 
interest less than principal and also less than 
amount calculated at statutory rate of 8 per cent, 
per annum—Bare fact that decree awards 12 P. C. 
P. A. pendente lite interest held did not entitle 
debtor to reopen decree. 

In the mortgage suit no interest was claimed on the 
sums claimed as being due on the mortgages. »The total 
sum decreed together with the interest already paid did 
not contravene the provisions of S. 30. The sum award¬ 
ed as interest including the interest already paid was 
less than the principal of the loans. It was also less than 
the sum which would be due as interest if interest wero 
calculated on the principal sum advanced at the statu¬ 
tory rate of 8 per cent, per annum: 

Held that the bare fact that the Court awarded 
interest pendente lito at 12 per cent, per annum, that is, 
in excess of the statutory rate of 8 per cent, per annum, 
did not entitle the borrower to re-open the mortgage 
decree: A.I.R. (29) 1942 Cal. 39, Foil.; A.I.R. (31) 1944 
Cal. 325, Affirmed in A. I. R. (36) 1949 F. C. 60, 
Disting.-, Observations of Sen J. in A.l. (29) 1942 Cal. 
367, Doubted tn view of A. I. R. (27) 1940 F. C. 20. 

[I'aras 5 & 6] 

Amavesh Chandra Roy — for Appellant. 

Oirija Prasanna Sanyal and Daidyanatli Danerjee 

— for Respondents. 

Das J. — This appeal is on behalf of the 
plaintiff and arises out of a euit under s. 3G, 
Bengal Money-lenders Act. Tbo suit has been 
dismissed by the Courts below. The plaintiff 
now appeals to this Court. 

[ 2 ] The facts are more or less admitted and 
may be stated as follows: On 20 th December 
1921, the plaintiff borrowed a sum of Rs. 1493 8-0 
on a mortgage of certain properties. The interest 
stipulated to be paid was Re. l per cent, per 
month. On 7th July 1922, the plaintiff again 
borrowed a sum of Rs. 995. The interest stipulat¬ 
ed Re. 1-4-0 per cent, per annum with annual 
rests. A sum of Rs. 408.15 0 was paid by the 
plaintiff towards the interest due on the 
aforesaid mortgages. In 1934 the defendants 
instituted a suit for recovery of the sums due on 
the said mortgages. The claim was laid at Rs. 1300 
on the first mortgage and a sum of Rs. 700 on 
on the second mortgage. No interest was claim¬ 
ed. On 12th February 1936, a preliminary decree 
was passed in the mortgage suit for a sum of 
R3. 2773 9-3 on account of principal, and interest. 
This sum included the claim in the mortgage 
suit viz: Rs. 2000 and a sum of Rs. 773-9-0 as 
interest pendente lite. The decree carried interest 
at 6 per cent, per annum. On 2 Gth August 1936 a 
final decree wa 9 passed. The mortgagees started 
execution proceedings in 1939 and the mort¬ 
gage properties wero brought to sale on 
2 lst September 1942. The plaintiff thereafter 
brought the present suit for relief under S. 86, 
Bengal Money-lenders Act. As already stated 
both Courts have dismissed the plaintiff’s 
suit. 


[3] Mr. Roy appearing on behalf of the plain¬ 
tiff appellant ha9 first contended that after the 
execution of the mortgages the mortgagees 
went into possession of Lot No. 8 and certain 
other lots and profits of these properties should 
be taken into account. As regards the other lots 
it appears that the mortgagees purchased the 
same in execution of a certificate and went into 
possession. As such, so far as these lots are con? 
cerned no question arises as the plaintiff cannot 
get restoration of possession of these lots, the 
mortgagees being in possession under indepen. 
dent title. Thi3 view is supported by the decision 
in the case of Kamalakshya Choudhury v. 
Joychand Lai Babu, 48 c. W. N. 105 since 
affirmed by the Judicial Committee in tbecaseof 
Joychand Lai v. Kamalalcshay Choudhury, 53 
C. W. N. 562 .- (A. 1 . R. (36) 1949 P. C. 239). As 
regards Lot No. 8, Mr. Roy’s contention is that 
as the defendants-mortgagees possessed the same 
qua morigagee in order to find out the sums 
due on the loans the profits received by the 
defendants mortgagees should be taken into ac¬ 
count and if this amount is taken into account 
it would appear that the mortgage decree was 
for a sum which exceeded the limits provided 
for in s. 30, Bengal Money-lenders Act. The case 
of the defendants mortgagees is that the defen¬ 
dants mortgagees were put in possession not qua 
mortgagee but in satisfaction of their dues in 
respect of another loan of Rs. 4000 which was 
due by the plaintiff to the defendants. In order 
to establish this fact the defendants reliod on the 
decision on this point in the mortgage suit and 
submitted that this was res judicata between 
the parties. Mr. Roy on the other hand, contend¬ 
ed that the finding in the mortgage suit on this 
point is not res judicata because in order to 
ascertain the principal of the loan the Court has 
to enquire in this proceeding what sum was 
really due as principal of the loan. Mr Roy relies 
on the decision in the case of Provabati Mitra- 
v. Anil Kumar Das, 47 c. W. N. 645 : (a. I. R. 
(30) 1913 Cal. 629). The facts of that case are 
somewhat different. In that case in a previous 
suit the question arose whether a sale of the pro¬ 
perties of a minor was justified by legal neces¬ 
sity. The Court in deciding the question of the 
legal necessity came to the finding that the loan 
was incurred for purposes of joint family business. 
Thereafter proceedings were taken under the 
Bengal Money-Lenders Act. In this proceeding 
a question arose whether the finding in the 
previous suit operates as res judicata, This 
Court held that as the question wa3 not directly 
and substantially in issue in the earlier suit the 
finding that the loan was for business purposes 
was not res judicata. This decision does not 
therefore touch the present question. On the 
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other hand in the oase of Indra Sekhar v. Rati 
Kanta Haidar, 50 c. w. n. 703 : (a. i. r. (34) 
1947 oal. 447) it has been held that a decision in 
the mortgage suit which was necessary to sustain 
the deoree in that suit would operate as res 
judicata in the later proceedings under the 
Bengal Money-lenders Aot. This decision covers 
the present point. The first contention raised by 
Mr. Roy must therefore be overruled. 

[4] The second contention raised by Mr. Roy 
was that as the mortgage decree provided for 
interest after deoree, the decree is liable to be 
reopened under 8. 31, Bengal Moneylenders 
Act. This question arose in the case of Devraj 
Ray Pandey v. Lalji Morarji Ranchord, 48 
O. W. N. 200. It was held by this Court that if 
the interest due up to the decree does not con¬ 
travene 8. 30(1), Bengal Money-lenders Act, the 
fact that the decree provided for post decree 
interest is not material. At p. 201 their Lord¬ 
ships make the following observations : 

‘'Seotion 36 does not give the power to the Court to 
re-open a transaction or a deoree 6imply because the 
provision of S. 31, Bengal Money-lenders Act, had 
been contravened. 

The second contention raised by Mr. Roy must 
also be overruled. 

[6] The third contention raised may be stated 
as follows : It i3 argued that as the decree pro¬ 
vided for interest pendente lite at 12 per cent, 
per annum this fact is sufficient to entitle the 
borrower to re-open the decree. It is to be noted 
that in the mortgage suit no interest was claimed 
on the sums claimed as being due on the mort¬ 
gages. It is also admitted that the total sum 
decreed together with the interest already paid 
did not oontravene the provisions of S 30. Bengal 
Money-lenders Act. The sum awarded as in¬ 
terest including the interest already paid is less 
than the principal of the loans. It is also less 
than the sum which would be due as interest if 
interest was calculated on the principal sum 
advanced at the statutory rate of 8 per cent, per 
annum. The question therefore is whether the 
bare fact that the Court awarded interest for the 
period in suit; at 12 per cent, per annum, that 
is, in excess of the statutory rate of 8 per cent, 
per annum, entitles the borrower to re-open the 
mortgage decree. This question arose in the 
oase of Romesh Chandra v. Jnanada Prosanna, 
46 0. W. N. 772 : (A. I. R. (29) 1942 Cal. 89) 
Mukherjee and Roxburgh JJ. were of the opinion 
that in order to find out whether the interest 
decreed contravenes 8. 30 (l) the total interest 
whioh was allowed by the decree has got to be 
taken into account. Mr. Roy relies on the deci¬ 
sion of this Court in the case of Sanat Kumar 
■ v. Pramatha Nath, 48 o. w. N. 551: (a. I. B. 
(81) 1944 cal. 825). In that case the appeal arose 


out of an application under s. 38, Bengal Money- 
Lenders Act. The facts were that interest had 
been paid for a certain period at les3 than the 
statutory rato and for a certain other period in 
excess of the statutory rate. The total interest 
paid did not exceed 8 per cent per annum. In 
taking the account between the parties this 
Court bold that during the period when interest 
was paid at more than 8 per cent per annum 
the excess payment of interest must be taker, 
towards satisfaction of the principal of the loan 
and the amount should be adjusted on this basis. 
No decree on the mortgage had been passed. The 
case therefore came within 3. 30 (l), Bengal 
Money Lenders Act and not under 8. 30 ( 2 ), 
Bengal Money-Lenders Act. Before this Court 
on behalf of the creditor reliance was placed on 
the decision in the case of Ramesh Chandra v 
J nanada Prasanna, 45 C. w. N. 772 : (a. I. R. 
(29) 1942 cal. 39), already referred to. Nasim 
Ali J. delivering the judgment of the Court- 


observed that the facts of that caso were different 
and that decision wa3 not applicable to the case 
then before this Court. The decision in tho case 
of Sanat Kumar v. Pramatha Nath (48 C.WN. 
561 : (A. I. R. (31) 1944 Cal. 325) therefore does 
not cover the present suit. It may bo stated 
that the decision of this Court in the case of 
Sanat Kumar Mukherjee v. Pramatha Nath 
Roy, (48 C. \V. N. 551 : A. I. R. (31) 1944 Cal. 
325) ba 3 sinco been affirmed by the Federal 
Court Pramatha Nath v. Sanat Kumar , 5" 
c. w. N. (F. R.) p. 12 : (A.I.R. (36) 1949 F- C. GO). 

[6] The only other case which bears on this 
question is a decision of Sen J. in the caee 
of Mohini Mahan Roy v. Ashutosh Ghose 
Bahadur, 46 C. w. N 159 : (a.I.r. (29) 1942 cal. 
367). In that caso which arose out of proceedings 
under 8. 36, Bengal Money-lenders Act, the 
interest which was awarded upto the date of the 
preliminary decree did not contravene tho pro¬ 
visions of the Bengal Money-lenders Act, but if 
the interest upto the period of grace was taken 
into account, the total interest awarded under 
the decree exceeded the limits imposed by S. 30, 
Bengal Money-lenders Act. The question that 
was agitated was whother the interest since the 
preliminary decree down to tho date fixed for 
payment ia interest within the meaning of 8. 2(8), 
Bengal Money-lenders Act. This question was 
answered in the affirmative by the learned Judge. 
In so bolding Sen J. relied on the decision in the 
case of Kusum Kumari v. Debt Prosad, 63 I. A. 
114:(A.I.R. (23) 1936 P. C. 63) and observed that the 
contract embodied in the mortgage bond remains 
effective up to the period of grace and after that 
date the matter passes from the domain of con¬ 
tract to the domain of judgment. How far the 
observations relied on are good law in view of 
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the decision of the Federal Court in the case of 
Jai Gobind Singh v. Lachmi Narain Him 44 

G. W. N. (p. R.) p. 21 : (A.I.R. (27) 1940 F. G. 20) 

is a question with which we are not concerned 
in this appeal. We may observe that the deci¬ 
sion of the Federal Court has since been followed 
by this Court and the authorities bearing on the 
point are discussed in the case of Kumar 
Pramatha Nath Hoy v. Himam Kanta Hoy, 
(unreported decision of this Court in F. A 186 of 
1941), The decision of Sen J., however, did not 
specifically decide the present question. All that 
was decided was whether the sum awarded as 
interest since the date of the preliminary decree 
down to the date of grace could be regarded as 
interest within the meaning of the Bengal Money, 
lenders Act. The view which was taken in the 
case of Hamesh Chandra v. Jnanada Prasanna, 
45 C. W. N 772 : (A. I. R. (29) 1942 Cal 39) is a 
Bench decision of this Court and having regard 
to the terms of s. 30 (2), Bengal Money-lenders 
Act which speaks of the interest included in the 
decree, we are nob inclined to dissent from it. 
|The third contention raised by Mr. Koy must 
also be overruled. The result is that this appeal 
fails and must be dismissed with costs. 

Guha J. — I agree. 

RG - D - Appeal dismissed. 


A. I. R (37) 1950 Calcutta 138 [G. N. 41.] 

Das Gopta and Gojqa JJ. 

Suchandra Kumar Samanta — Accused- 
Petitioner v. The King and others — Opposite 
Party. 

Criminal Msio. Case No. 145 of 1919, Decided on 
12 tli September 1949. 

(a) Criminal P. C. (1898), S. 190 (1) (a) and (c>— 
Complaint of o'fence under Ss. 417/420 read with 
S. 120B, Penal Code—During trial, Magistrate issu- 
<ng process against person not named in complaint 
under Ss. 465/109, Penal Code—Cognisance held 
was taken under cl. (c) of section. 

Where the petition of complaint was as regards an 
offence under Ss. 417/420 read with 8 . 120B, Penal 
;'odo and on the basis of the evidence heard in the 
ease the M igistrate issued process against a person not 
named in the original complaiut not under S 417 or 
under 8 . 420 buo under 8 . 465 read with S. 109, Penal 
Code : 

Ecld that it could not be said that cognisance had 
already been taken of the offence for which the person 
was being summoned and consequently cognisance was 
taken against him under cl. (o) and not cl. (a) of 
S. 190 ll). A. I. R (i) 1914 cal. 801, Disling. ; 1 
C. W. N. 105, Ref. [Paras 4 aud 5] 

Annotation: (’49 Com.) Criminal P. C„ S. 190 
N. 23. 

(b) Criminal P. C. (1893), S. 351 — Effect of sec¬ 
tion is to dispense with issuing of process under 
S. 204 o* Code —Under this section it is necessary 
for Magistrate to take cognisance of olfence. 

Toe only effect of the section i 9 that the preliminary 
procedure of issuing processes under S. 204 of the Code 


is dispensed with. The section in terms says that the 
offence must be one of which the Court can take cog¬ 
nisance and there is no justification for reading into 
this clause the meaning that it is sufficient merely that 
it should be such that the Court can take cognisance 
of and that it is not necessary for the Court °to take 
cognisance. [p ara 71 

Annotation : (’49-Com.) Criminal P. C., S. 351, 
N. 1. 

S. S. Mukherji — for Petitioner. 

Debabrata Mukherji —for Opposite Party. 

Das Gupta J.—This Rule was issued on the 
District Magistrate of Howrah to show cause 
why proceedings under Ss. 465/109, Penal Code 
pending in the Court of Mr. Ghatak should not 
be transferred to some other Court. Two persons, 
Pramatha Harabab and Haradhan Banerjee 
were summoned uuder S. 417, Penal Code on a 
complaint of one Amulya Charan Harabab, 
filed on 26th July 1948. After the case was trans¬ 
ferred to Mr. Ghatak tor trial, several witnes¬ 
ses were examined and the present petitioner 
Suchandra Kumar Samanta was actually exa- 
mined as a witness on 28th April 1949. On 6th 
June, an application appears to have been filed 
on behalf of the complainant that Suchandra and 
another person should be summoned to take their 
trial. The order passed by the Magistrate on 6th 
June does not indicate that the learned Magis¬ 
trate did read this petition carefully for he 
appears to have read it only as a petition for 
examination of the lawyer Bejoy Krishna Roy 
Cnoudhury. On 29th June, he discussed the 
question "whether P. W. 9, Suchandra Kumar 
Samanta should stand his trial after what has 

transpired in evidence” and said, 

“I am now satisfied that he should be brought to 
trial, for bis complicity with the forged dooument is 
beyond question, without of course entering into the 
merit of it, that is, whether his act was of a bona fxde 
nature. Since he is attached to the Civil Court as a 
Moharir he should be summoned under Ss. 465/109 
Penal Code for to-morrow.” 

Suchandra appeared on the following date and 
was released on bail. An application for trans- 
for of the oase filed before the District Magis¬ 
trate failed. 

[2] The first question for consideration is 
whether the Magistrate before issuing summons 
against the present petitioner under Ss. 465/109, 
Penal Code had taken cognisance of the case 
under S. 190 (l) (a), Criminal P. C. or under 
S. 190 (1) (c), as contended by Mr. Sudhansu 
Sekhar Mukherji on behalf of the petitioner, or 
was merely acting under 8. 351, Criminal P. 0. 
without having taken cognisance of the case at 
all under S. 190 (1), Criminal P. 0. 

[3] There has been some divergence of judioial 
opinion on this question whether when a person 
is summoned by the Magistrate on the baeis of 
the evidence he has already heard in the oase, he 
is to be oon9idered as to have taken cognisance 


Caloutta 139 


i 950 Suohandra Kumar v. The King (Das Gupta J .) 


under S. 190 (l) (a) or under s. 190 (l) (o), Cri¬ 
minal P. C. In the oase of Khudiram Mooker- 
jea v. The Empress, 10. W. N. 105, the view 
was taken that the Magistrate in such a case was 
proceeding uuder S. 191 (c), Criminal P. C. which 
is the same as 190 (1) (o) of the present Code. In a 
later case reported Dedar Bux v. Syamapada 
Malakar, 18 c. W. N. 921: a. i. R. (l) 1914 cal. 
801: (15 Or . L. J. 546) , Sharfuddin and Teunon J J. 
appeared to have taken a different view. In 
this case a complaint had been filed against 
several persons under Sa. 342 and 363, Penal 
Code. The Magistrate ordered the complainant 
to prove his case but before the date fixed the 
complainant filed a petition for withdrawal 
of the complaint. The Magistrate thereafter 
examined witnoeses on the date fixed and found 
that there was no satisfactory evidence against 
the persons complained against, but summoned 
two other persons under Ss. 342, 363 and 353, 
Penal Code. The Court held that cognisance 
had been taken under 8. 190 (l) (a) of the 
Code. 

[ 4 ] It is not necessary for us in this ca3e to 
decide the question whether one of these two 
cases, namely, Khudiram Mookerjea v The 
Empress, 1 C. w. N. 105 or Dedar Bux v. 
Syamapada Malakar, 18 C. W. N. 921: (a. I. R. 
(l) 1914 Cal. 801), was wrongly decided. It seems 
quite clear that the decision in the case of 
Dedar Bux v. Syamapada Malalcar, 18 C. w. N. 
921: (a. I. R. (1) 1914 Cal. 80l), proceeded on 
the consideration that under 8. 190 (lHa), Cri¬ 
minal P. C. cognisance is taken of an “offence” 
and once cognisance has been taken of an 
offence, the fact that processes may be issued 
against certain persons not named in the original 
complaint does not amount to a fresh taking of 
cognisance. In that case cognisance had already 
been taken of an offence under ss. 342 and 363, 
Penal Code and two persons who were sum¬ 
moned later on though not named in the peti¬ 
tion were summoned to take their trial under 
these sections, though an additional section was 
also added. In the present case, the petition of 
complaint was as regards an offence under 
8 s. 417/420 read with S. 120 B. Penal Code. If 
the present petitioner had been summoned 
under any of these sections, there would be 
scope for the conclusion that cognizance having 
already been taken of the offence, it was open 
to the Magistrate to proceed against him with¬ 
out taking any fresh cognisance. Process, how¬ 
ever was not issued against this person either 
under 8 . 417 or under 8. 420 but under 8. 465 
read with B. 109, Penal Code. It cannot, there- 
fore, be said that cognisance had already been 
taken of the offence for .whioh the accused was 
being summoned. 


[5] Consequently, unless it could be hold that 
the accused was being proceeded under 8. 361, 
Criminal P- C. the only possible conclusion 
would be that cognisance had been taken 
against him under S. 190 (l) (c), Criminal P. C. 

[6] Under 8. 351, Criminal P. C.: 

“any person attending a Criminal Court, although not 
under arrest or upon a summons, may be detained by 
such Court for the purpose of inquiry into or trial of 
any offence of which such Court can lake cognisance 
and which, from the evidence, may appear to have 
been committed, and may be proceeded against as 
though he had been arrested or summoned.” 

[73 Two decisions of the Judicial Commis¬ 
sioner’s Court, bind, were cited in support of 
the view that a Magistrate proceed ng under 
8 . 351, Criminal P. C. need not at all take 
cognisance of the offerice. As at present advis¬ 
ed, I am not inclined to agreo with this view. 
It seems to me that the only effect of S. 351, 
Criminal P. C. is that the preliminary pro e 
dure of issuing processes under S. 204, Criminal 
P. C. is dispensed with. Section 351 in terms 
says that the offence must Le one of which the 
Court can take cognisance. I do not see any 
justification for reading into this cbiu c e the 
meaning that it is sufficient merely that it should 
be such that the Court can take cognisance of 
and that it is not necessary for the Court to 
take cognisance. 

[8) In any case, it seems to me clear that in 
the present case at least, the learned Magisirtte 
did not proceed under 8. 351, Criminal P. C. 
He does not himself purport to act under that 
section and there is no reason why we should 
ascribe to bim the intention of proceeding under 
the special procedure of S. 351, Criminal P. C., 
udIoss there are clear indications that be did so. 
Nor did he take any notice of the complaint in 
the petition filed by the complainant, on 6th 
June 1949. 

[9] My cuncluBion, therefore, is that the 
learned Magistra-e L-efore issuing process agamst 
the pre-ont petitioner under 8s. 465/109, Penal 
Code, had taaen cognisance of this offence under 
S. 190 (l) (0, Criminal P. C. consequently, 
since the accused objects to be tried by this 
learned Magistrate, it is necessary in law that 
the case should he tried by some other Magis- 
trate. I would accordingly order that the case 
be transferred by the learned District Magis¬ 
trate to the file of some other Magistrate and 
make the rule absolute. 

Guha J.— I agree. 

V.R.B. Buie made absolute. 
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Sen J. 

Badridas Goenka and others — Accused — 
Petitioners v. Corporation of Calcutta— Com¬ 
plainant-Opposite Party. 

Criminal Revo. No. 666 of 1949, Decided on 15th 
September 1949. 

(a) Municipalities — Calcutta Municipal Act (III 
[3] oi 1923),Ss. 363, 493and 534— Proceedings under 
S. 363—Fine cannot be inflicted under S. 493. 

Section 534 does not relate to proceedings under 
S. 363 but to proceedings under S.493. Hence, in pro¬ 
ceedings under S. 363, no fine can be inflicted uuder 
the provisions of S. 493. [Para 7] 

(b) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), Ss. 363 and 493— Application under 
S. 363—Magistrate has no jurisdiction to convert it 
as one under S. 493. 

Where the proceedings have been instituted under 
S. 363 it is not open to the Magistrate to convert the 
proceedings to one under S. 493: Cri. Rev. No 285 of 
1948, Eel. on; A. I. R. (25) 1938 Cal. 36, Expl. 

[Para 8] 

(c) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 363 —Magistrate can refuse demoli¬ 
tion if it would be against equity and justice—High 
Court's powers on revision are same as that of 
Magistrate. 

Under S. 363 the Magistrate is not bound to order a 
demolition even if he finds that a building is unautho¬ 
rised or that it has infringed the building rules but he 
has ft discretion in the matter. He can refuse demoli¬ 
tion if he thinks it would be against equity and justice: 
33 Cal. 267 and 34 Cal. 341, Ed.on. [Para 11] 

The High Court on revision has the power to exercise 
all tho powers which the Magistrate has and it is open 
to that Court either to order demolition or to prohibit 
demolition if such demolition has been ordered by the 
Magistrate: 34 Cal. 341, ltd. on. [Para 11] 

Where a party is allowed to bo in possession of an 
unauthorised building for a period of 3 years with full 
knowledge of the Corporation it is unfair and unjust to 
direct tho party to demolish the building especially 
where tho building bas not infringed any of the build¬ 
ing bye-laws of the Corporation and lias not affected 
adversely any rights of the neighbours. [Para 11] 

Biresivar Chatterjee and Gaganendra Erislina Deb 

—for Petitioners. 

A. C. Sarliar and Sunil Kumar Basu 

—for Opposite Party. 

Order.— This Rule has been obtained by the 
petitioners against an order passed by Sri N. K. 
Ghose, Municipal Magistrate, Calcutta, whereby 
the petitioners have been directed to pay a fine 
of R-i. 100 each, the fine purporting to have been 
inflicted under S. 493, Calcutta Municipal Act. 

[ 2 l The facts briefly are as follows: On 15th 
September 1948, the Corporation of Calcutta 
filed an application before the aforesaid Munici¬ 
pal Magistrate under S. 363, Calcutta Municipal 
Act. The Corporation prayed for the demoli¬ 
tion of certain structures constructed at 43 
Netaji Subbas Road on the ground that these 
constructions were made without the sanotion 
of the Corporation and also on the ground that 
the constructions infringed certain bye-laws fram- 
ed for buildings under the Calcutta Municipal 


Act. It was stated in the petition that the Cor- 
poration detected this unauthorised building on 
10 th January 1948. Before the learned Magistrate 
the persons complained against, that is to say, 
the present petitioners adduced evidence to show 
that none of the building regulations had been 
infringed and the Municipal Magistrate has found 
in favour of the petitioners on this point. 

[3] Next, the petitioners took up the position 
that the constructions had been made more than 
five year3 prior to this petition and that there¬ 
fore no demolition order could be passed. The 
evidence on this point was not believed by the 
learned Magistrate and he has held that the build¬ 
ing waB constructed in 1945, that is to say, within 
three years of the application and therefore the 
Corporation was not barred from applying for 
its demolition. The learned Magistrate also found 
that the building bad been made without the 
sanction of the Corporation. All these finding 
are now not challenged. 

[ 4 ] The learned Magistrate after arriving at 
these findings has held that the unauthorised 
construction has not injured or in any way affect¬ 
ed the rights of the neighbouring owners, I may 
mention here that these proceedings were initiated 
pursuant to letters written to the Corporation by 
one Kashi Nath Mallik, witness No. 4 for the 
Corporation. He complained that his rights 
regarding air and light have been affected as a 
result of this unauthorised construction. The 
learned Magistrate has dealt with this point and 
bas found that the unauthorised buildiDg could 
not possibly affeot the rights of this witness 
regarding light and air inasmuch as his building 
ia mostly a one-storied one and this unauthorised 
construction was built on the top of the third floor 
of the petitioners’ building. This finding also is 
not challenged and indeed it could not be chal¬ 
lenged. 

[5] After arriving at these findings the learned 
Magistrate took up for consideration what order 
he should pas3 in view of the fact that the buil¬ 
ding was without sanction. He says that haviDg 
regard to all the circumstances of this case be 
saw no reason to demolish the building as it 
affected nobody’s rights, but he added that as 
the building was unauthorised, he should dispose 
of the proceedings under S. 493, Calcutta Muni¬ 
cipal Act and relying on that section he fined 
the petitioners in the manner stated above. 

[6] On behalf of the petitioners, it was argued 
that no fine under S. 493, Calcutta Municipal 
Act could be passed by reason of the provisions 
of S. 534 of the aforesaid Act which says that no 
person shall be liable to punishment for any 
offence under this Act or any rule or bye-law 
made thereunder unless complaint of sue 
offence is made before a Magistrate withi Q thr0& 
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months next after the commission of the offence proceedings shall be instituted by the Corpora 
or if such date is not known, after the date on tion under S. 493. The proceedings having been 
which commission or existence of such offence instituted under S. 863 of the Act it was not 
was first brought to the notice of the Corporation open to the learned Magistrate to convert the 
or the Executive Officer. He points out that in proceedings to one under 8. 493. If the parties 
this case if the proceedings are considered to be could not do so, I do not see how the learned 
one under S. 493, Calcutta Municipal Act, the Magistrate could do so. The learned advocate 
learned Magistrate had no power to inflict any for the petitioners referred to the case of Corpo- 
fine on the petitioner because the proceedings ration of Calcutta v. Bangshidhar, 41 c. w. N. 
were started more than three months after 10th 1373 : (a. I. R. (25) 1938 cal. 36) which he said 

January 1948 when according to the petition of supported the view that the Magistrate had the 

the Corporation itself the offence was detected, power to convert proceedings under S. 3G3 to 
He points out further that from the letters put proceedings under s. 493 although the parties 
in it is clear that the offence was brought to the themselves could not do so. I have been through 
notice of the Corporation long prior to 10 th the case and I find that this is what was argued 
January 1948, as it was brought to the notice of before Biswas J. but Biswas J. did not express 
the City Architect on 24th August 1945 by Kashi any definite opinion on the point. He expressly 
Nath Mallik. says eo in the judgment. There is therefore only 

[7] On behalf of the opposite party, it is con- the case decided by the Chief Justice on this 

tended that s. 534 of the aforesaid Act has no point and having regard to the decision in that 

application as these were not proceedings under case and the express words in the provisos of 
S. 493 but proceedings under 8. 363 of the afore- 8s. 363 and 493, I am of opinion that the learned 
said Act. .Learned counsel pointed out that Magistrate had no jurisdiction to invoke the aid 
8. 534 of the said Aot dealt with punishment for of s. 493 of the Act in these proceedings. To 
an offence and that therefore it related to pro- hold that a party could not invoke the aid of 

ceedings under 8. 493 which deals with the S. 493 and that the Magistrate could do so 

infliotion of a fine and not with the proceedings seems to me on the face of it to be illogical, 

under 8. 363 which deals with a mandatory [9] The learned Magistrate was induced to do 

injunction to demolish a building. He conten- this by reason of the conduct of both the parties 
■ded therefore that 8. 634 of the Act had no in this matter. The learned lawyer for the Corpo- 
application. He further contended that the ration in his argument stated that “the defendant 
learned Magistrate was wrong in dealing with should be penalised. The Court may pass an order 
the case under S. 493 of the Act. I am of opini- of demolition or impose a penalty under s. 493.’' 
on that the contention of learned counsel that This was the conclusion of the argument of the 
8. 534 does not relate to proceedings under lawyer for the Corporation. Thereafter tho learned 

8. 363 but to proceedings under 8. 493 of the Act Magistrate passed an order that the case should 

is sound; but if these proceedings are considered be put up for judgment on 1st June 1949. Prior 

to be proceedings under 3. 363, then it follows to that date on 24th May 1949 a petition was put 
ithat no fine can be inflicted under the provisions in by tho present petitioners asking the Court to 
jof 8 493. So, in any case the order of fine treat tho case as one under s. 493 if the Court 
passed by the learned Magistrate cannot be held the view that the unauthorised structures 
upheld. Learned counsel accepts this position were made within five years prior to the institu- 

and he suggests that the case should be sent tion of this case. No order was passed on this 

back to the Municipal Magistrate with a direc- petition, but in the judgment the learned Magis- 
tion that be should deal with it under the pro- trate seems to have accepted the views expressed 
visions of s. 363, Calcutta Municipal Act. by the lawyers of both parties that he had power 

[8] In my opinion, having regard to the to deal with this application either in accord- 

law as it stands, the Magistrate had no ance with the provisions of 8. 363 or in accor- 

jurisdiotion to treat the application as being dance with the provisions of S. 493. As I have 

one under 8. 493 of the Aot. This has been said before the Magistrate bad no power to do 
clearly laid down by the Chief Justice in this. He should have dealt with the application 

the case of Farrulch Sayer alias Mannoo Miah as it was made, that is to say, dealt with it in 

v. The Corporation of Calcutta, in Criminal accordance with the provisions of 8. 363. 

Bevision No. 286 of 1948- In 8. 863 there is a [ 10 ] The next question which arises is what 
proviso that where the Corporation have institu- order should be passed in this case. The order 
ted proceedings under 8. 493 , no application for fine obviously cannot stand and it is hereby 
shall be made under 8. 863. There is a similar set aside. The application having been made 

proviso in S. 498 whioh says that where an appli- according to the provisions of 8. 363 it must be 

oation has been made under 8. 863 or 8. 864, no dealt with in accordance with those provisions. 
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The learned Magistrate in the major portion of 
his judgment has dealt with the petition on the 
footing that it was a petition for action under 
8. 363 but it is only at the time of considering 
what final order he should pass the learned 
Magistrate said that the fine under S. 493 would 
be the proper order to pass inasmuch a3 the 
building was unauthorised. He held however in 
the main part of his judgment that no ground 
had been made out for demolition of.the struc- 
tures. Learned counsel for the Corporation 
argues that having regard to all the circumstan¬ 
ces of this case the case should be sent back to 
the learned Magistrate and he should be asked 
to treat it with sole reference to 8. 363. He con¬ 
tended that the learned Magistrate refrained 
from passing an order of demolition because he 
thought that ho had some other power of punish¬ 
ing the petitioner, namely, the power of fining 
the petitioners namely, under S. 493. He sugges. 
ted that this was the reason why the learned 
Magistrate did not order demolition. I have been 
through the judgment and [ am of opinion that 
this contention is not sound. The learned Magis¬ 
trate did not refuse to order demolition because 
bo thought he could fino the petitioners. He 
refused to order demolition on the ground that 
the structure harmed nobody and that it was 
just and equitable that demolition should not be 
ordered. This is what he says: 

“I consider where no infringement of the building 
rules is involved and where as in this case no adjoining 
owner has been affected, it will be just and equitable for 
the Court not to make an order of demolition. I, there¬ 
fore, allow the unauihorised structure to remain.” 

[1 1 ] Thereafter he goes on to say that this is a 
proper case where a fine should be passed under 
the provisions of 8. 493. Another contention of 
learned counsel was that under the provisions of 
8. 363 the Magistrate had no option. Once he 
found that the building was without the sanction 
of the Corporation, he was bound to order its 
demolition and he said that the word ‘may’ ap. 
pearing in 8. 363, should be construed as ‘shall’. 
In my opinion, this contention cannot be suppor¬ 
ted and it is against two decisions of two Benches 
of this Court in cases under the old Calcutta 
Municipal Act, 8. 449. The words of 8. 449 of the 
old Act and 8. 363 of the present Act so far as 
this matter is concerned are exactly the same. 
In both these cases, it was held that the magis¬ 
trate was not bound to order a demolition even 
if he found that a building is unauthorised or 
jtbat it infringed the building rules but that he 
had a discretion in the matter. I refer to the case 
of Abdul Samad v. Corporation of Calcutta, 
33 Oal. 287: (3 Cr. L. J. 211) and to the case of 
Chuni Lai Dutt v. Corporation of Calcutta, 34 
oal 341: (4 cr. L, J. 408). In both these cases it 
was held that the magistrate had a discretion in 


A. I. R. 

the matter and he could refuse demolition if he 
thought it would be against equity and justice. In 
the latter case it was also decided that this Court 
on revision had the power to exercise all the 
powers which the Magistrate had and that it is 
open to this Court either to order demolition or to 
prohibit demolition if such demolition had been 
ordered by the learned Magistrate. In this con¬ 
nection I would refer to the observations made 
by the learned Judges in the case o bChuni Lai 
Dutt v. Corporation of Calcutta, 34 cal. 841 at 
p. 344. I therefore hold that I have jurisdiction 
to decide whether there should be demolition or 
not. Upon the evidence which has been adduced 
I am of opinion that there should be no demoli¬ 
tion. The building was constructed so far back 
as 1946 and it is quite clear from the correspon¬ 
dence between Kashi Nath Mallik and the City 
Architect that the Calcutta Corporation was ap¬ 
prised of this unauthorised building on 24th of 
August 1945. The Corporation did nothing during 
all these years and it was not until 16th Septem¬ 
ber 1948, that they started these proceedings. 
Where a party is allowed to be in possession of 
a building for such a period, with full knowledge 
of the Corporation it seems to me to be unfair 
and unjust to direct the party to demolish the 
building especially as the building has notinfrin- 
ged any of the building bye-laws of the Corpora¬ 
tion and has not affected adversely any rights of 
the neighbours. I do not think therefore that 
there is any necessity for me to send this case 
back to the Municipal Magistrate for considering 
whether there should be an order for demolition 
or not. I hold in agreement with him that the 
facts would not justify an order of demolition. 
As the Corporation chose to proceed under 8. 363 
there can be no other punishment inflicted on the 
petitioners. 

[ 12 ] Having regard to what has been said 
above I set aside the order of fine and make this 
rule absolute. The fine, if paid shall be refunded. 

v.B.B. Order set aside. 
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R. P. Mookerjee and P. N. Mitba JJ. 

Abani Mohan MuJccrjee—Defendant No. 1 
— Appellant v. Biswanatli Mukherjee and 
others — Respondents. 

A. F. 0. D. No. 1 of 1945, Decided on 9th Septem¬ 
ber 1949, against decree of Sub-Judge, 2nd Court, 
Ziilab Howrah, D/- 31st August 1944. 

Hindu law—Maintenance — Dayabhaga School 
—Partition between son and grandson throug 
predeceased son—Maintenance oi latter’s widow-r 
Charge for, must be placed on her sons* share an 
not on entire estate. 

Under the Dayabhaga School of law the doty of ® 
husband is to maintain his wife and after his aea 
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is the duty of the bod to maintain the mother. The eon 
cannot shirk hia liability because of the fact that his 
mother had become a widow during the life-time of 
hiB grand-father. Hence the maintenance of a daughter- 
in-law who has either inherited sufficient property 
from her husband or has got a eon herself who is 
possessed of property cannot be made a charge on the 
entire estate left by her father-in law. When, there¬ 
fore, partition is effected between a son and a grand- 
Bon, through a predeceased son, the charge for 
maintenance {for the widow of the predeceased son 
must be placed on the share allotted to her eon and 
not on the entire estate left by the father-in-law: Case 
law discussed. [Paras 21, 23 and 24] 

Ranjit Kumar Banerji and Sachindra Chandra 
Das Gupta— for Appellant. 

Gurudas Bhattacliarjee (for No. 1 ) Deputy Regis¬ 
trar, Bxswanth Nashar (for No. 2 ); Sambhunath 
Banerji , 8enior, and Manishi Kumar Das (for 
No. 3)— for respondents. 

R. P. Mookerjee J. —This appeal on behalf 
of Defendant 1 ia directed against a prelimi. 
nary decree for partition passed by the Sub- 
ordinate Judge, Howarab. 


[2] The property in suit originally belonged 
to one Narasinga Mukherjee who died on 16 th 
October 1985, leaving hie son Abani Mohan, 
who is defendant 1 in the present suit and Bis- 
wanath, the son of a predeceased son Suranath. 
Biswanth is the plaintiff and his mother Parul 
Bala is defendant 2 . Biswanath brought the 
present suit for partition by metes and bounds 
in respect of his 8 anna share in the joint pro¬ 
perties. 

[8] Various points were raised by Abani by 
way of defence but it is not necessary to refer 
to all those in the present appeal. The plain- 
tiff s mother, Parul Bala, did not file any writ, 
ten etatement. The learned Subordinate Judge 
deoreed the suit declaring an 8 anna share in 
the suit properties in favour of the plaintiff 
and defendant 1 respectively. The deoree fur- 
ther provided: 

"Defendant 2 be declared to have a right of resi- 
dence in the family dwelling house, and to have a 
charge therefore on the said properties.” 

There was a further direction for the appoint- 
ment of a Commissioner for partition. 


[4] The only point urged before us on behalf 
of defendant 1 who is the appellant in this 
Court, is that the right of defendant 2 for 
maintenance and for residence cannot be made 
a charge on the entire joint estate. It is only 
the allotment in favour of the plaintiff which 
can be oharged for the maintenance and resi- 
dence of his mother, defendant 2 . 


[6] At the very outset it ought to be noted 
that Naraaingha died in Ootober 1936 i. e. before 
the Hindu 'Women’s Right to Property Act, 
1987, had been passed. The provisions of that 
Act have no retrospective effect and they will 
not be attracted in the present case. This case 


is to be decided on the law as it stood before 
1937. 

[6] Tho interest of Parul Bala which has tc 
be safeguarded is that for maintenance and 
residence. The question whether the charge for 
the maintenance is to be on the entire estate 
left by her father-in-law or on that portion of 
the estate which devolves after the partition on 
her son is to be considered. 

[7] The right of the mother to a share on 
partition is founded upon the following passage 
in the Dayabhaga: 

“When partition is made by brother? ol the whole 
blood after the demise of the father an equal share 
must be given to tho mother. For the test expresses 
"the mother should be made an equal sharor” (Ch. II 
S. 3 para 29.)" 

[8] There is now no.doubt that tho mother, 
though not entitled to enforce a partition so 
long as her eons remain united, is entitled, if a 
partition takes place between her sons, to re¬ 
ceive the share of a son in property which is 
ancestral. This is the legal position irrespective 
of the question whether the parties are governed 
by the Dayabhaga or the Mitakshara School of 
Hindu Law, (Chowdhury Ganesh Dull v. Mt. 
Jewach, 91 l. A. 10 at p. 16 : (31 Cal. 262 P. c.) 
J oyendra Chunder v. Fulkumari, 27 Cal. 77 : 

(4 C. W. N. 254) ). 

[9] The share so allotted to the mother is 
carved out of the portion given to her sons. 
Ooly if the mother has got more than one son 
that any occasion can arise for a partition 
amongst her sons. There is no occasion for n 
mother, with an only son, being allotted a sepa¬ 
rate Bhare in lieu of maintenance. 

[ 10 ] In the case of a partition between sons 
by different mothers and when more than one 
mother is alive the procedure to bo followed is 
that the property is to be divided in the first 
instance into as many shares as there are sons 
and then to take the share allotted to the sons 
of a particular mother ae one unit and to divide 
that unit amongst those eons and their mother, 
the mother getting a share equal to that of each 
of her sons. The shares allotted to the step-sons 
is not made responsible for the maintenance of 
a step-mother who has got her own sons. This 
has been the law since the days of the supreme 
Court (Calley Churn Mullick v. J anova Dassee 
1 md. Jurist (ns) 284. Damoodur v. Senabutti, 

8 cal. 637 at p. 542 and Kristobhabiney v. 
Ashutosh, 13 cal. 39). It is not necessary for us 
to discuss how far this rule under the Daya- 
bbaga school is modified under the Mitakshara 
school as the case now before us is one under 
the Bengal School. Ramesb Chandra Mitter J., 
has indicated the points of difference in Damoo¬ 
dur v. Senabutti, (8 cal, 637) referred to above. 
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[11] On the death of the step-mother after 
partition the share allotted to her out of her 
3ons’ allotments reverts back to her sons and 
not the corpus of the entire estate. In this case 
also a mother gets her maintenance out of the 
share of her sons and on partition the mainten¬ 
ance becomes a charge not on the entire estate 
but only on that portion which comes to her 
sons. 

[ 12 ] If there are several groups of eons left 
by a deceased Hindu by different mothers the 
maintenance of all the mothers, so long as the 
estate remains joint, is undoubtedly upon the 
entire estate. But as soon a3 there is a partition 
amongst the sons each mother becomes entitled 
to maintenance against the share allotted to her 
own eou or sons and she can have no claim 
against the share of her step-sons. Hemangini 
Dasi v. Kedar Nath Kundu, 16 I. a. 115 at 
p. 123 : (16 cal. 758 P. C.), ( see also Colebrook’s 
Digest Book v. chap. 5, v. 89.). 

[13] If a man dies leaving two widows and 
three sons by one and one son by the other* 
this other widow is not entitled to any separate 
property upon a partition made between her 
only son and his three step-brothers; she must 
look to her son for maintenance out of the share 
allotted to him on partition. Sree Mottee Jeeo - 
mony Dossee v. Atma Ram Ghose, a decision 
of the Supreme Court referred to by Sir F. 
Macnaghten in his considerations on Hindu law 

p. 62. 

[14] A sonless step-mother is not entitled to 
a share on partition between step-sons ( Heman¬ 
gini v. Kedar Nath, 16 I. a. 115 : 16 cal. 758 
p. o.) : 

“The right of a widow to maintenance is founded on 
relationship, and differs from debts. On the death of the 
husband his heirs take the whole estate, and if a mother 
on a partition among her sons takes as hareiit is taken 
in lieu of maintenance. Where there are several groups 
of sons, the maintenance of their mother must, so long 
as the estate remains joint, be a charge upon the whole 
estate, but when a partition Is made, the law appears 
to be that their maintenance is distributed according to 
relationship, the sons of each mother being bound to 
maintain her. The stop-sons are not under the same 
obligation.” 

[15] Under the Mitakshara School, however, 
no distinction is made between a mother and a 
step-mother (Damoodur v. Senebutti , 8 cal. 
637). 

[ 16 ] In the present case, however, the pre¬ 
deceased son left an only son Biswanath. Biswa- 
nath’s mother Parulbala, therefore, is not 
entitled to a separate share on partition of the 
joint family property. The question is when a 
partition is effected between a son and a grand, 
eon, through a pre-deceased 6on, whether the 
widow of the pre-deceased son must have her 
maintenance from the share belonging to her son 


or out of the entire estate. There is no direct 
autority on this point. 

117] If the right of Parulbala to maintenance 
is to be on the basis on the relationship between 
Biswanath and Parulbala, that is, between a son 
and a mother, there can be no question that her 
son must be made responsible for the mainten- 
ance of his mother. 

[ 18 ] On behalf of Parul Bala, however, it is 
urged that her rights are to be considered not as 
the mother of Biswanath but on the basis of her 
claim, as the widowed daughter-in-law on the 
estate of her father-in-law, Narasingha. The 
rule of law is that on the death of a son, during 
the life time of his father leaving a widow, it is 
the moral duty of the father-in-law to maintain 
the widowed daughter-in-law. This moral duty 
of the father-in-law matures into a legal liability 
of his heirs when his property descends to the 
latter. It is for consideration whether the moral 
duty of the father-in-law to maintain a widowed 
daughter-in-law is an absolute rule independent 
of the question whether the legal liability to 
maintain her is on somebody else or not. 

[19] The right to claim maintenance depends 
upon relationship as indicated in Hemangini v. 
Kedarnath, 16 I. a. 115: (16 cal. 758 p. c.). So 
long as a daughter remains unmarried, the liabi¬ 
lity is on her father and if at the time of his 
death she still remains unmarried, the liability 
is on her brothers or on other persons under 
certain circumstances. After a daughter is given 
in marriage and during the life time of her hus¬ 
band the liability for maintenance is on the 
latter. If the husband dies leaving sufficient pro¬ 
perty there can be no question that it is against 
that property that she can prefer a olaim for 
her maintenance. Only if the husband leaves no 
property or, if her own resources are not suffi¬ 
cient for her maintenance, that the question of 
enforcing her claim for a maintenance against 
somebody else arises. It has been held that even 
when no property is left by the husband, or in 
case the property in which her husband was a 
coparcener at the time of his death, is sufficient 
for her maintenance, she hasfno legal claim for 
maintenance either against her father-in-law or 
against his estate in the bands of bis beir3 and 
not even against the husband’s relations. (Ganges 
bai v. Sitaram, 1 ALL 170 (F. B.), Savitribai v. 
Luximibai, 2 Bom. 573 (F. B.) and Baiday v. 
Natha, 9 Bom. 279). 

[20] The moral obligation of the father-in-law 
to maintain the daughter-in-law was recognised 
in Kalu v. Kashi Bai, 7 Bom. 127, Meenaksto 
Ammal v. Rama Aiyar , 37 Mad. 396: (A. I-*®* 
(1) 1914 Mad. 687). But it is no legal obligation. 
An heir is legally bound to provide out of t 
estate, which descends to him, maintenance fo* 


1950 


Abani Mohan v. Biswanath Mukherjee (P. N. Mitra J.) Calcutta 116 


those persons whom the late proprietor was 
either legally or morally bound to maintain. 
(Khstramani Dasi v. Kashinath Das, 2 Bong. 
L. R. (A. 0.) 15 at pp. 34, 39: (10 W. R. 89 P. B.), 
Kamini Dassee v Chandra Pode Mondle, 17 
Cal. 373). If the husband leaves sufficient pro- 
perty the question of the existence of any moral 
obligation of the father-in-law, far less of any 
legal liability on his heirs, cannot arise. 

[ 21 ] Neither any text nor any authority has 
been placed before us in support of, the proposi¬ 
tion that the maintenance of a daughter-in-law 
who has either inherited sufficient property from 
her husband or has got a son herself who is 
possessed of property is to be made a charge on 
the entire estate left by her father in law. The 
principles underlying the law of maintenance 
under the Dayabhaga School of Hindu Law 
clearly fix the liability on different persons 
dependent on different sets of circumstances. 
The responsibility of the father-in-law to main¬ 
tain a widowed daughter-in-law is contingent 
upon the fact that his son has left no sufficient 
separate property for her maintenance. The 
liability of a son to maintain his mother cannot 
be got rid of or modified by introducing the 
rule which makes a father-in-law under certain 
circumstances liable for the maintenance of a 
daughter-in-law. The primary responsibility 
depends on the relationship between the mother 
and the son. There can be no question of cer¬ 
tain other relations being also made liable or 
responsible for the same. It is not merely the 
presence of certain relations but it may some¬ 
times be the oapacity of such relates to main- 
tain which will have to be considered. 

[22] When, therefore, a person dies during 
the life time of hi3 father leaving a widow and 
a son, such widowed daughter-in-law and the 
grandson become entitled under the Dayabhaga 
School of law to maintenance from the father 
of the predeceased son. This is so as under the 
Dayabhaga School of law as the son at the time 
of his death had no right to any share of the 
ancestral property in the hands of his father. 
Under the Mitakshara School of law, the posi¬ 
tion may bo different, as even after the death 
of his father the son continues to be a member 
of the oo-parcenary and the latter is entitled, as 
of right, to participate in the income of the co- 
parcenary property and the widowed daughter- 
in-law is, of right, entitled to maintenance out 
of the co-parcenary estate, 

[23] Under the Dayabhaga School of law, it 
is the duty of the father to maintain the daugh- 
ter so long as she is unmarried. The duty of 
the husband is to maintain his wife and after 
his death it is the duty of the son to maintain 
the mother. The son cannot shirk his liability 
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because of the fact (sic) his mother had become 
a widow during the life time of his grandfather. 

[ 2 l] The charge for maintenance for Parul 
Bala must, therefore, when the ancestral estate 
is being partitioned, bo placed on the share 
allotted to her son Biswanath and not the entire 
estate loft by Narasingba. The direction given 
in ordering portion of the judgment by the 
Trial Court must, therefore, be set aside. 

[25] The appeal is accordingly allowed in 
part. The judgment and decree passed by lower 
Court be varied to this extent only that defen¬ 
dant 2 Parul Bala bo declared to have the 
right of maintenance from Biswanath and the 
right of residence in the family dwelling house 
in the portion allotted to Biswanath and to have 
a charge on the allotment made in favour of 
the plaintiff Biswanath. There will be no order 
for costs in this Court. 

[ 26 ] P. N. Mitra J. — This case, in my 
opinion, is governed by the principle laid down 
in Hemangini v. Kedar, 1 G I. a. 115 : (16 
cal. 758 r. C-). When Suranath died during 
the life-time of his father Nara Smgha, the latter 
came under a moral obligation to maintain his 
widowed daughter-in-law Parulbala. On Nara 
Singha's death his estate devolved on his son 
Abani Mohan and bis grandson Biswanath and 
the moral obligation which had rested on Nara 
Singha to maintain Parulbala matured into a 
legal liability of his heirs when bis estate devol¬ 
ved on them. This liability could be enforced 
against the entire Estate of Nara Singha in their 
hands so long as the estate remained undivided 
amongst them. When, however, they proceed to 
partition the estate amongst them, the principle 
laid down in the case of Hemangini v. Kedar , 
1G I. A. 115 : (lG Cal. 758 p. o.) comes into play. 
In that case the question was whether on a 
partition taking place between her son and step¬ 
sons of property inherited by them from her 
husband, a co widow’s maintenance was to re¬ 
main a charge on the entire estate of his husband 
or was to be a charge only on the portion 
allotted to her son, and it was held that it would 
be a charge only on the latter. The principle is 
that the two groups of sons become separate 
families on the partition, and each mother is a 
member of the family comprising her own son 
or sons and must thenceforth look to her own 
family for her maintenance. No distinction can 
on principle be drawn, in my opinion, between 
the case of property inherited by sons by diffe¬ 
rent mothers and the case of property inherited 
by a son and a grandson by a pre-deceaeed son. 

A pre deceased son’s widow, whose maintenance 
became a charge on the entire estate of the 
father-in-law on his death and whose son stands 
in the shoes of his father and inherits the share 
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which his father, if then alive, would have inheri- 
ted, cannot stand in a higher position than a 
co-widow having a son. Parulbala, in my opinion 
stands in the same position as Hemangini did 
in the case referred td above. Just as Hemangini 
had on the partition to look to her son’s share 
for her maintenance, so Parulbala on the parti¬ 
tion must look to Biswanath’s share for her 
maintenance. And the right of residence must 
stand on the same footing as the right to main¬ 
tenance. For these reasons I agree with the 
decree proposed by my learned brother. 

V.R.B. Appeal partly allowed. 


A. I. R. (37) 1950 Calcutta 146 [G. N. 44.] 

G. N. Das J. 

Upendra Nath Sinha—Petitioner v. Maha - 
rajadhiraj of Burdwan, Decree.holder and 
another—Opposite Party. 

Civil Rule No. 19 of 1949, Decided on 7th September 
1949, against order of Dist. Judge, Birbhuni, D/- 28th 
September 1948. 

Debt law3 —Bengal Agricultural Debtors Act (VII 
[7] oi 1936), S. 37 A (1) (b) (iil) — Non-occupancy 
holding—Transferee of, has no locus standi to apply 
under S. 37A. 

The liability contemplated by the clause has refer¬ 
ence to the liability of the tenant vis a vis the landlord 
and not merely as between the tenant and his co- 
sharers. By reason of a transfer of a non-trangierable 
occupancy holding the transferee does not become liable 
to pay the rent duo since the transfer to the landlord. 
In this view, the transferee cannot be said to be liable 
with any other person for the arrears of rent due to the 
landlord. The condition mentioned in S. 37A (1) (b) 
(ifi) is not therefore fulfilled in such a case. Tho trans¬ 
feree therefore has no focus standi to make the applica¬ 
tion under S. 37A: A. I. R. (6) 1919 Cal. 167, Bel. on. 

[Para 4] 

Bari Prosanna Muhherjee —for Petitioner. 

Lala Hemanta Kumar and Pur usliottam Chatter jet 
_for Opposite Party Nos. 2 and 1, respectively. 

Order.—This rule was obtained by an appli¬ 
cant under 9. 37A, Bengal Agricultural Debtors 
Act and ia directed against an order dated 28 th 
September 1948 passed by the learned District 
Judge of Birbhum. 

[2] The facts are not in dispute and may be 
stated as follows: The disputed land formed part 
of a non-transferable occupancy holding which 
was held under the opposite party No. l. On 10th 
March 1927 one Panchanan Singh, the predeces¬ 
sor-in-interest of the petitioner, purchased a share 
in the said holding. In execution of a certificate 
for arrears of rent obtained by the landlord 
opposite party No. 1 against the recorded tenant, 
the disputed holding was brought to sale on 22nd 
November 1938 and was purchased by the certi¬ 
ficate-holder. Thereafter the purchaser at the 
certificate sale took possession on 2nd July 1942. 
To these proceedings Panchanan Singh or the 
present petitioner was not made a party, presum. 


A. I. R. 

ably because the purchase by Panchanan Singh 
was not recognised by the landlord. After the 
coming into operation of 9. 37A, Bengal Agricul¬ 
tural Debtors Act an application was filed under 
that section by the present petitioner who had 
succeeded to the interest of Panchanan Singh on 
24th May 1943. On 31st January 1945 opposite 
party no. 2 was impleaded as an occupant in 
possession. The proceedings under 8. 37A, Bengal 
Agricultural Debtors Act continued before the 
Special Debt Settlement Board. The application 
was ultimately allowed by the Board. An appeal 
was taken against the decision of the Board. The 
appeal was dismissed. Against the order of the 
Appellate Officer the opposite party moved the 
District Judge who allowed the same. A petition 
in revision against the order of the District Judge 
was filed in this Court and a rule was obtained 
which was registered as O. Rule 412 of 1948. 
This rule was heard by Mukherjee J. on 28 th 
August 1948. The rule was made absolute, the- 
order of the learned District Judge was set aside 
and the case was remitted to the learned District 
Judge for a decision of the other points which 
arose on the petition filed before the District 
Judge which had not been previously disposed of 
by him. After the matter went back on remand, 
the learned District Judge held that the peti¬ 
tioner being the successor-in-interest of trans¬ 
feree of a non-transferable occupancy holding 
had no locus standi to make the application in 
view of the terms of 9. 37A' (l) (b) (iii). The 
reason given was that Panchanan Singh or his 
successor, the present petitioner had not been re¬ 
cognised as 9 tenant and therefore it could not 
be said that the petitioner or Panchanan Singh 
was jointly liable with any other person in res¬ 
pect of a debt for arrears of rent. It is the pro¬ 
priety of this order which is challenged in this 
Rule. 

[3] The question which arises in this rule 
turns on the interpretation of 8 . 87A (l) (b) (iii) 
which runs thus: 

“before the commencement of the Bengal Agricul¬ 
tural Debtors (Amendment) Act 1940, in the case of 
a debt for arrears of rent in respeot of which each 
person was liable jointly with any other person." 

[ 4 ] In order to ascertain the meaning of the 
words "was jointly liable with any other person 
in respect of a debt for arrears of rent” the 
primary question is whether the liability con¬ 
templated by the clause has reference to the 
liability of the tenant, and his co-sharers inter se 
or whether the liability is one vis a vis the 
landlord. Section 2, cl. (15), Agricultural Debtors 
Act says that the words "landlord”, rent and 
"raiyat” shall bear the same meaning as these 
words bear in the Bengal Tenanoy Aot.. When 
therefore 8. 87A (b) (iii) speaks of joint liability 
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for arrears of reut the obvious implication is that 
the liability is one vis a vis the landlord and not 
merely as between the tenant and his co-9harers. 
This view also receives support from s. 37A 
ol. (5) where it is stated that the applicant is 
required to pay the sum due under the award 
in certain instalments and also to continue to 
pay the current rent to the landlord. The section 
therefore connotes that the liability for arrears 
of rent should be a liability towards the land- 
lord. Under thG old 8. 73, Bengal Tenancy Act, 
in case of a transfer of an occupancy bolding 
either in whole or in part the transferor and the 
transferee became jointly liable for the rent due 
in respect of the occupancy holding since the 
transfer. It was held in the case of Jatindra 
Nathv. Binode Behari, 52 I. c. 239: (a. I. R. (G) 
1919 Cal. 167) that the old s. 73, Bengal Tenancy 
Act had no application to non-transferable 
occupancy holdings. By reason of the transfer 
therefore the transferee of a non-transferable 
occupancy holding did not become liable to pay 
the rent due since the transfer to the landlord. 
The definition of the words "landlord”, “tenant” 
and "raiyat'' in the Bengal Tenancy Act which 
applies to the Bengal Agricultural Debtors Act also 
indicates that the transferee of a non-transferable 
occupancy holding cannot be regarded as jointly 
liable with the old co-9harer tenants for rent. 
In this view it cannot be said that Panchanan 
Singh or his successor-in interest, the present 
petitioner was liable with any other person for 
the arrears of rent due to the landlord. The 
condition mentioned in S. 37 a (1) (b) (iii) has 
not therefore been fulfilled in the facts of the 
present case. The view taken by the learned 
District Judge is, therefore, correct. The appli¬ 
cant has no locus stondi to make the applica¬ 
tion under s. 37A, Bengal Agricultural Debtors 

Act. 

[5l This rule must therefore be discharged but 
in the circumstances of this easel make no order 
as to oosts. 

Rule discharged. 


A. I. R. (37) 1930 Caloutta 147 [G. N. 45.] 

Harries C. J. 

Messrs. Badruddin and Sons — Appellant 
V. Corporation of Calcutta — Respondent. 

Criminal Appeal No. 151 of 1949, Decided on 9th 
November 1949. 

(a) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 533 — Accused absent at adjourned 
hearing—Case not covered-by S. 533 — Conviction 
In accused's absence is bad. 

Under 8. 533 if the acoused fails to appear at the 
first hearing, that Is, at the time and place mentioned 
in the summons the Magistrate may proceed in his 
absence. Bat if the acoased fails to appear at some 
■nbeequent hearing then the case doeB not fall within 


tho words of &. 533, because ho does not fail to appear 
at the time aud place mentioned in tho summons. 
Hence where an acoused person failed to appear at an 
adjourned hearing of a case and tho Magistrate pro¬ 
ceeded in his absence and convicled him, the convic¬ 
tion is bad: A I. R. (36) 1919 Cal. 589, Foil.; A. I. R. 
(24) 1937 Cal. 218 and A. I. R. (32) 1945 Cal. 103, 
Bel. on. [Para 6 ] 

(b) Municipalities — Calcutta Municipal Act (III 
[3) of i923)S., 336 (1) (a)_Electroplating does not 
fall within Sch. XIX — No offence to carry on such 
business without licence. 

Electroplating is not the manufacture of chemical 
preparations within Item (8), Sob. XIX. It is merely 
covering copper or some such metal with a thin film 
of silver or irckel and this is done by electrolysis. This 
busine69 does not fall within Sch. XIX and therefore 
it is not an offence to carry on such a business without 
a licence. [Para 8] 

(c) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 488 (2) —Previous wrong conviction 
— Subsequent conviction under S. 488 (2) for con¬ 
tinuing to do act for which accused was wrongly 
convicted is illegal. 

Where the accused had been previously wrongly 
convicted then he cannot be convicted under S. 183 (2) 
for continuing to do the act for which he was wrongly 
convicted. Sub-Bection (2) provide?, ‘whoever, alter 
having been convicted of any offence continues to 
commit such offence.' That obviously must mean 
boiDg rightly convicted. [Para 10] 

Sudhangsu Sekhar Mukhcrjec and Mihir Kumar 
Sarkar — for Appellant. 

Pashupati Ghost — for Respondent. 

Judgment—This is an appeal from an order 
of a Municipal Magistrate convicting the appel¬ 
lant of an offence under S. 38G (l) (a), Calcutta 
Municipal Act read with Sch. 19 of the Act. 

[ 2 ] The charge was that the appellant con. 
ducted tho business of electroplating or nickel- 
plating at certain premises without tho necessary 
permission or license from the Corporation. 

[3] It eeem3 that two previous prosecutions 
had been brought against tho appellant and in 
each case he had pleaded guilty and was con¬ 
victed. On this occasion, however, he pleaded 
not guilty. He was found guilty by the learned 
Magistrate, convicted and sentenced to pay a 
fine of Rs. 25 per diem over a period of time. 

[4] Mr. Sudhangshu Mukherjee has taken a 
number of points and I shall deal with the points 
seriatim. lie first contended that the trial was 
invalid by reason of the fact that the Magistrate on 
one day heard the case or arguments in the case 
in the absence of tho accused person. It appears 
that on 19th May which was a date to which tho 
hearing had been adjourned the accused was 
absent and a medical certificate was tendered 
with a view to showing that he was ’too ill to 
attend. The learned Magistrate did not accept 
this explanation and insisted on proceeding with 
the case. 

[6] Normally a criminal trial cannot pro¬ 
ceed in the absence of the accused, but there is 
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a special provision in the Calcutta Municipal 
Act, namely, 8 . 533 which is a3 follows : 

‘'If any person summoned to appear before a Magis¬ 
trate to answer a chargo of an offence against this Act 
or against any rule or by-law made thereunder fails to 
appear at the time and place mentioned in the 
summons, the Magistrate may, if — 

(a) Service of the summons is proved to his satisfac¬ 
tion and 

(b) no sufficient cause is shown for the non-appear¬ 
ance of such person, 

hear and determine the case in bis absence.” 

[6] It is quite clear that if the accused fails 
to appear at the first heariug, that is, at the 
time and place mentioned in the summons the 
Magistrate may proceed in his absence. But if 
the accused fails to appear at some subsequent 
hearing then the case does not fall within the 
words of S. 633, because he does not fail to 
appear at the time and place mentioned in the 
summons. It has been held by a Bench of this 
Court, to which I was a member, in the case of 
Ashutosh Roy v. Corporation of Calcutta, 
A. I R. (36) 1949 Cal. 589 : (53 C. W. N. 847), 
that where an accused person failed to appear 
at an adjourned hearing of a case and the Magis¬ 
trate proceeded in his absence and convicted 
him the conviction was bad as the case was not 
covered by s. 533, Calcutta Municipal Act. This 
case followed earlier cases of this Court: Eusum 
Kumari Debi v. Corporation of Calcutta , 
A. I. R. (24) 1937 Cal. 218 : (38 Cr. L. J 632) and 
Bhupendra Nath Roy v. Corporation of Cal¬ 
cutta , 48 C. W. N. 630 : (A. I. R. (32) 1945 Cal. 103 : 
46 Cr. L. J. 480). Quito clearly, I am bound by 
these authorities and therefore must hold that 
the learned Magistrate could not at the adjourn¬ 
ed hearing proceed with this case in the absence 
of the accused and that being so the whole trial 
is vitiated and the conviction must be set aside. 

[7] Mr. Sudhangsu Mukherjee also has urged 
that his client committed no offence at all. 
Section 386 (l) (a), Calcutta Municipal Act is as 
follows: 

‘‘No person shall ueb or permit to be used any 
premises for any of the following purposes without or 
otherwise than in conformity with the terms of a 
license granted by the Corporation in this behalf, 
namely, 

(a) any of the purposes speoified in Sch. 19.” 

[8] It appears to me that the business of 
electroplating cannot fall within any of the 
items in Sch. 19 and the learned Magistrate has 
not found that this business falls within the 
ambit of Sch. 19 at all. Learned advocate for 
the Corporation suggested that possibly this 
business might fall within item (8), namely, 
manufacturing chemical preparations. But 
eleotropating is not the manufacture of chemical 
preparations. It is merely covering copper or 
some such metal with a thin film of silver or 
nickel and this is done by electrolysis. It seems 


to me that this business doe3 not fall withinl 
Sch. 19 and therefore it is not an offence to carry! 
on a business without a licence. 

[9] Learned counsel for the Corporation 
however stated that it was wholly unnecessary 
to show in this case that the business fell within 
sch. 19, because this was a continuation of 
operations for which the accused had already 
been convicted. He relied upon S. 488, Caloutta 
Municipal Act, which is in these terms : 

“(1) Whoever commits any offence by 

(a) contravening any provision of any of the sections, 
sub-sections, clauses of sections, provisos or rules 
of this Act mentioned in the first column of the 
following table, or 

(b) contravening any provision of any role made 
under any of the said sections, sub-sections, 
clauses, or provisos, or 

(c) failing to comply with any direction lawfully 
given to him or any requisition lawfully made 
upon him or under any of the said sections, sub¬ 
sections, clauses, provisos or rnles, 

shall be punished with fine which may extend to the 
amount mentioned in that behalf in the third column 
of the said table. 

(2) Whoever, after having been convicted of any 
offence referred to in clauses (a), (b) or (c) of sub-s. (1), 
oontioue3 to commit suoh offence shall be punished, for 
each day after the first during which he continues so to 
offend, with fine which may extend to the amount 
mentioned in this behalf in the fourth column of the 
said table.” 

[ 10 ] Learned advocate for the Corporation 
contends that as the accused had been previously 
convicted the Court could go on convicting him 
by reason of S. 488 (2), Calcutta Municipal Aot. 
In my view, however, if the accused had been 
wrongly convicted then he cannot be convicted 
for continuing to do the act for which he was 
wrongly convicted. Sub-section (2) provides 
"Whoever, after having been convicted of any 
offence continues to commit suoh offence.” That, 

I think, obviously must mean being rightly con-j 
victed. All that one can say here is that the 
accused was convicted, but not for an offence 
under the Act. He was wrongly convicted of an 
offence under the Act and it appears to me that 
a man who has been wrongly convicted cannot 
be convioted thereafter for merely continuing 
to do that for which he was wrongly convicted. 
If it is shown that he was wrongly convicted, 
then he cannot be convicted for continuing to 
do that Act. It is quite clear that this business 
did not fall within sch. 19, and that the appel¬ 
lant wrongly pleaded guilty and was wrongly 
convicted. He has now been advised, and it 
seems to me quite clear, that as he was wrongly 
convicted S. 488, Calcutta Municipal Act, cannot 
possibly cover the oase. That being so the 
Corporation cannot get any assistance from 
S. 488. 

[11] Lastly Mr. Sudhangsu Mukherjee con¬ 
tended that the prosecution was barred by 
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limitation and be relied upon 8. 534, Calcutta 
Municipal Act. Shortly that seotion provides 
that if the offence with which an accused is 
charged is continuous in its nature, the prosecu¬ 
tion must be brought within three months from 
the date on which the commission or existence 
of suoh offence was first brought to the notice 
of the Corporation or the Executive Officer. 
Mr. Mukherjee has urged that there is here evi. 
dence that the offence was brought to the notice 
of the Corporation on 22nd September 1948, and 
indeed he was prosecuted for an offence com¬ 
mitted on that day and succeeding days. The 
present prosecution was not launched until 
2nd March 1949 and therefore it is urged that it 
was beyond three months of the date upon 
which the commission of this offence was 
brought to the notice of the Corporation or its 
Executive Officer. However, it appears to me 
that this period of limitation cannot apply where 
a charge could rightly be made under a section 
read with S. 488. Otherwise, very little scope 
would be given for a prosecution under 9.488 (2). 
It seems to me that the period of limitation in 
8. 634 is the period prescribed for the first pro¬ 
secution. But it is not necessary to consider 
the point any further, because I am satisfied 
that the conviction cannot be maintained for 
the reasons already given. 

[12] In the result, therefore, I would allow 
this appeal, set aside the conviotion and sentence 
and acquit the appellant. If the fine or any part 
thereof has been paid such must be refunded 
forthwith. 

V.B.B. Appeal.allowed. 


A. I. R. (37) 1950 Calcutta 149 [C. N. 46.] 
Harries 0. J. and Sarkar J. 

Messrs. Ralyaram Melaram, a Firm and 
another—Defendants—Petitioners v. Kaluram 
Agarwalla and others — Plaintiffs—Opposite 
Party. 

Civil Rule No. 982 of 1948, Decided on 16th Septem¬ 
ber 1949, from order of Sub-Judge, AsanBol (Burdwao), 
D/- 19th May 1948. 

Civil P. C. (1908), S. 115 (c) — Question whether 
certain particulars should be ordered — Decision 
as to, cannot be revised — Civil P. C. (1908), O. 6, 
R. 5. 

A Court has jurisdiction to decide a case rightly or 
wrongly : 11 Cal. 6 (P. O.) and A. I. B. (4) 1917 P. C. 
71, Foil. . [Para 13] 

A wrong decision upon the question whether In the 
circumstances certain particulars should be ordered or 
not has nothing whatsoever to do with jurisdiction and 
cannot be revised under 8. 115 : A I.R. (36) 1949 P. C. 
156 and A. I. R. (36) 1949 P. C. 239, Considered. 

[Para 15] 

Annotation:(’44-Com.) Civil P. C., S. 115 N. 12 Pt. 7; 
N. 18, Pt. 2. 
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Atul Chandra Qupta and Sailendra Nath Banerjco 

— for Petitioners. 

Sir S. M. Boso, Apurbadlian Mulcherjee and 
Chandra Narain Laik — for Opposite Party. 

Harries C. J. — This is a petition for revi¬ 
sion of an order made by a learned Subordinate 
Judge of Asansol ordering tho defendants to 
supply certain particulars of the written state¬ 
ment filed by them. 

[2] A suit was filed by the plaintiffs in the 
Court of the Subordinate Judge in which they 
prayed for the cancellation of a lease dated 2 lst 
May 1946, executed and registered by a pre¬ 
decessor of the plaintiffs. It was alleged that on 
22th April 1946 the predecessor of the plaintiff’s 
as karta of a joint family entered into an agree¬ 
ment with defendant 2 for the grant of a lease 
of certain coal bearing lands. On 2lst May 1946, 
this lease was actually executed by the predecessor 
of the plaintiffs. 

[3] The plaintiffs alleged that at the time of 
the agreement another leaee was produced and 
it was agreed that the terms of tho proposed 
lease would be tho same as those in the lease 
which was produced. Defendant 2 , it is said, 
was to draft the lease which ho did. The allega¬ 
tion is that ho presented a draft leaso to tho 
plaintiffs' predecessor representing that its terms 
were in accordance with the lease which had 
been produced by the plaintiffs earlier. The 
plaintiffs retying upon the representation exe¬ 
cuted the lease which was later registered, but 
then found that the terms were very different 
from tho terms of the leaso which were to bo 
copied in the lease in question. 

[ 4 ] The defence was a denial of those allega- 
tions and it was pleaded that tho final draft was 
actually settled by the plaintiffs' own pleader 
and that the pleader was present when the leaso 
was executed and registered. Unfortunately, 
however, in the written statement a good deal 
of matter was pleaded which was in fact nothing 
more than evidence. Tho application for parti- 
culars was an application for particulars of these 
statements which really amounted to the plead¬ 
ing of evidence. Tho defendants however invitod 
this application by pleading in tho manner in 
which they did. 

[ 5 ] The learned Subordinate Judge disposed 
of tho matter in a rough and ready method. 
He seems to have held that particulars could be 
ordered of any matters within the knowledge of 
the defendants, whereas particulars could not be 
ordered of any matters known to the plaintiffs. 
This appears to mo to be a somewhat odd rule 
to apply on the question of particulars. Strictly, 
many of these allegations made in the written 
statement should have never been there as they 
merely amounted to a statement of the evidence 
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which the defendants proposed to produce. That 
being so, I do not think that on the merits any 
of the particulars should have been ordered. 

[6] The Advocate-General however on behalf 
of the plaintiffs has contended that this Court 
cannot interfere by way of revision under S. 115, 
Civil P. C. and his argument is that at most all 
that can be said is that the learned Subordinate 
Judgo decided this application wrongly, and 
such a decision does not give this Court a right 
to interfere in revision. 

[7] Order 6, R. 2 , Civil P. C. provides : 

“Every pleading shall contain, and contain only, a 
statomcnt in a concise form of the material facts on 
which the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which they 
are to be proved, aod shall, when necessary, be divided 
into paragraphs, numbered consecutively. Dates, sums 
and numbers shall be expressed in figures.” 

[S] As I have already stated, the written 
statement offends against R. 2 of 0. 6 in that 
the defendants pleaded evidence which the rule 
forbids them to do. 

[9] Order 6, R. 5 provides : 

“A further and better statement of the nature of the 
claim or defenoe, or further and better particulars of 
any matter stated in any pleading, may in all cases be 
ordered, upon such terms, as to costs and otherwise, 
as may be just.” 

[10] The learned Advocate-General has con¬ 
tended that if the learned Subordinate Judge 
has erred in this case, which he does not concede, 
he merely erred in applying the provisions of 
O. 6, R. 5. In other words, he failed to decide 
the case in accordance with this rule, but decided 
it wrongly and not in accordance with law. 
That, the learned Advocate General contends, 
does not give this Court a right to interfere 
under s. 115, Civil P. C. 

til] Section 115, Civil P. 0. is in these terms : 

“The High Court may call for the record of any 
case which has been decided by any Court subordinate 
to such JI?gh Court and in which no appeal lies thereto, 
and if such subordinate Court appears — 

(a) to have exercised a jurisdiction not vested in it 
by law, or 

(b) to have failed to exercise a jurisdiction so vested, 
or 

(c) to have acted in the exercise of its jurisdiction 
illegally or with material irregularity, 

the High Court may make such order in the case a9 it 
thinks fit. 

[ 12 ] Mr. Atul Gupta on behalf of the peti¬ 
tioners does not contend that this case oomes with¬ 
in B. 115 (a) or (b). He has urged however that 
the case falls within s 115 (c) as the learned 
Subordinate Judge acted in the exercise of his 
jurisdiction illegally. There can be no doubt 
that the learned Subordinate Judge had juris¬ 
diction to entertain this application and no 
complaint can be made that he did entertain it. 
All that can be styd is that he did not decide 


the application correctly and that he ordered 
particulars to be given by the defendants where 
such particulars ought not to have been ordered. 
The question arises whether in those oircum- 
stances it can be said that the learned Subordi- 
nate Judge acted in the exercise of his jurisdic¬ 
tion illegally. If a Judge who decides a case 
wrongly and not in accordance with law 
can be said to act in the exeroise of hia 
jurisdiction illegally then the present case 
would fall within s. 115 (c), Civil P. C. 
But it has been expressly held by their Lord- 
ships of the Privy Council that a Court haa 
jurisdiction to decide a case not only rightly but 
wrongly. In Rajah Amir Hassan Khan v. 
Sheo Baksh Singh, li I. a. 237: (11 Cal 6 P. 0 .). 
it was held by their Lordships that where the 
Judges of the lower Courts have jurisdiction 
to decide a question and decide it, no appeal 
lying from such decision, the Judicial Com¬ 
missioner has no power under s. 622 of Act X 
[10] ol 1877, as amended by s.92 of Act XU [12] 
of 1879 (similar to 8. 115), to call for the record 
of the case and pass an order therein, unless the 
Judges of the lower Court have acted illegally 
or with material irregularity. At page 239 Sir 
Barnes Peacock, who delivered the judgment 
of the Board, observed: 

“But S. 622 of Act X (10) of 1877 enaoted that “the 
High Court”, and in this respect the Judioial Com¬ 
missioner, exercises the same powers as the High Court— 
‘may call for the record of any case in whioh no appeal 
lies to the High Court if the Court by whioh the case 
was decided appears to have exercised a jurisdiction not 
vested in it by law, or to have failed to exercise a juris¬ 
diction so vested, and may pas3 such order in the oase 
as the High Court thinks fit'. By 3. 92 of Aot XII (12) 
of 1879 that seotion was amended by the insertion 
after the words ‘so vested’ of the following words, ‘or 
to have aoted in the exercise of its jurisdiction illegally 
or with material irregularity.’ The question then la, 
did the Judges of the lower Courts in this case, in the 
exeroise of their jurisdiction, act illegally or with 
material irregularity. It appears that they had perfect 
jurisdiction to decide the question which was before 
them and they did decide it. Whether they deoided 
it rightly or wrongly, they had jurisdiction to deoide 
the case; and even if they decided wrongly, they did 
not exercise their jurisdiction illegally or with material 
irregularity.” 

[13] It will be seen from these observations 
that the Board were considering the meaning of 
the words "or to have acted in the exeroise of 
its jurisdiction illegally or with material irregu¬ 
larity,” the words which appear in 3. 115 (c). 
Their Lordships held that deciding a case 
wrongly was not acting in the exercise of juris¬ 
diction illegally. The meaning of that phrase 
was the only point before the Board and the 
case is a clear decision on the question as to 
whether or not a Court can be said to have 
jurisdiction to deoide a case or a point wrongly. | 
The decision establishes beyond all doubt that 
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•a Court has jurisdiction to deoide a case rightly 
lor wrongly. 

[14] The meaning of S. 115 was again consi¬ 
dered by their Lordships of the Privy Council 
in the case of Balalcrishna Oday or v. Tas«- 
deva Aiyar, 44 I. A. 261: (a. I. R. ( 4 ) 1917 P. 0. 
7l). At page 267 Lord Atkinson who delivered 
the judgment of the Board observed: 

“As to the preliminary objection, S. 115, Civil P. C., 
enables the High C)urf, in a case in which no appeal 
lies, to oall (or the record of any case if the Court by 
which the case was decided appears to have acted io 
the exeroise of a jurisdiction not vested in it by law, or 
to have failed to have exercised a jurisdiction vested 
in it, or to have exeroised its jurisdiction illegally or 
with material Irregularity, and further enables it to pass 
auoh an order in the case a3 the Court may think fit. 

It will be observed that the section applies to jurisdic¬ 
tion alone, the irregular exercise or non-exercise of it, 
or the illegal assumption of it. The section is not direc¬ 
ted against conclusions of law or fact in which the 
question of jurisdiction is not involved.” 

[ 16 ] Again the Board make it clear that the 
section is not concerned with erroneous conclu¬ 
sions of law or fact in which the question of 
jurisdiction is not involved. In the present case 
no question of jurisdiction is involved. All that 
was involved was whether in the circumstances 
certain particulars should be ordered or not. 
It eeems to me that a wrong decision upon this 
question has nothing whatsoever to do with 
jurisdiction and cannot be revised under 8. 115, 

Civil P. C. 

[16] Mr. Atul Gupta, however, referred to two 
very recent cases decided by their Lordships 
of the Privy Council, the first being N. S. 
Venkatagiri Ayyangar v. Hindu Religious 
Endowments Board , Madras, 76 I. a. 67: 
(A. I. R. (36) 1949 P. 0. 166). In that case a 
Bench of the Madras High Court consisting of 
Mookett and Kuppuswami Ayyar JJ. in revision 
had interfered with the order of a subordinate 
Court. Mockett J. was of the view that the deci¬ 
sion of the case depended entirely on the cons¬ 
truction of a certain will. He considered that 
the conclusion of the learned Judge on the cons, 
truction of the will was so entirely out of accord 
with the meaning of the document that it requir¬ 
ed interference by the High Court and that the 
wrong construction put on the will by the learn¬ 
ed District Judge involved such material misuse 
of jurisdiction as to involve interference by the 
High Court. Kuppuswami Ayyar J. in a concur, 
ring judgment expressed the view that the High 
Court was justified in interfering in revision 
under sub-cl. (c) of S. 116 , Civil P. C. 

[17] In this case it seems clear that in the 
view of the High Court the learned District 
Judge had dearly decided the case wrongly. He 
had misconstrued a will and had been guilty, in 
>the view of the High Court, of a serious error 


of law, the error being so serious that according 
to Mockett J. it was a material misuse of juris¬ 
diction. Their Lordships of the Privy Council, 
however, held that the case did not fall within 
S. 115, Civil P. C. and allowed the appeal and 
restored the order of the District Judgo. At p. 73 
Sir John Beaumont who delivered the judgment 
of the Board observed: 

“Section 115 applies only to canes in which no 
appeal lie3, and, where tho legislature has provided no 
right of appeal, the manifest intention is that tho order 
of the trial Court, right or wrong, shall he final. Tho 
section empowers the High Court to satisfy itself on 
three matters, (a) that the order of tho Subordinate 
Court is within its jurisdiction; (b) that the case is ono 
in which the Court ought to exercise jurisdiction; and 
(c) that in exercising jurisdiction tho Court hft9 not 
acted illegally, that is, in breach of some provision of 
law, or with material irregularity, that is, by commit¬ 
ting 6ome error of procedure in the course of tho trial 
which is material in that it may have affected tho 
ultimate decision. If the High Court is satisfied on thoso 
three matters, it has no power to interfere because it 
difiers, however, profoundly, from the conclusions of 
tho subordinate Court on questions of fact or law. No 
such matters arose in this case, and the order of the 
High Court on the petition was without justification." 

[18] Mr. Atul Gupta has relied upon Sir 
John Beaumont’s paraphrase of S. 115 (c). Sir 
John Beaumont reads it as meaning "that in 
exercising jurisdiction the Court has not acted 
illegally, that is, in breach of some provision of 
law." Mr. Gupta ha3 contended that in tho 
present case the learned Subordinate Judgo in 
exercising jurisdiction acted illegally, that is, in 
breach of the provisions of O. G, R. 5. That 
being so, it is urged that the case clearly falls 
within S. 115 (c). 

[19] It is unnecessary for this Court to decide 
exactly what this phrase used by Sir John Beau¬ 
mont actually means. But I think it is clear 
that it does not mean that a case falls within 
S. 115 (c) because the Court has decided a point 
not in accordance with law if the point does not 
involve jurisdiction. That I think is clear from 
the concluding words of Sir John Beaumont 
where he points out that if the High Court is 
satisfied on the three matters to which he has 
referred, it has no power to interfere because it 
differs, however, profoundly, from the conclu¬ 
sions of the Subordinate Court on questions of 
fact or law. In other words, this Court cannot 
interfere even if it is of opinion that tho decision 
of the Subordinate Court is grievously wrong 
either in law or in fact, unless of course the 
mistake concerns jurisdiction. Further it is clear 
that Sir John Beaumont could not possibly have 
meant that deciding a case wrongly is within 
the provisions S. 115 (c), because there is an 
express decision of the Board to the contrary. 

[20] Reference was also made to a more 
recent deoision of their Lordship3 of the Privy 
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Council in the case of Joy Chand Lai Babu v. 
Eamalaksha Chaudhury , 53 0 . W. N. 562 : 
(a. i. r. (36) 1949 P. 0 . 239). In that case a sub¬ 
ordinate Court dismissed an application under 
Bs. 30 and 36 (a) (ii), Bengal Money-lenders Act, 
1940, on the view that loan in question was a 
commercial loan within the meaning of the Act 
and the High Court disagreeing with the lower 
Court held that the loan was not a commercial 
loan and set aside the aforesaid order. Their 
Lordships held that the High Court had power 
to interfere in revision under sub s, (b) of 8. 115, 
Civil P. C. At p. 566 Sir John Beaumont who 
delivered the judgment of the Board refers to 
the case of Rajah Amir Ilassan Khan, 111 , a. 
237: (ll Cal. 6 P.C.) and the case of Balalcrishna 
Udayar, (44 I. A. 261 : A. I. R. (4) 1917 P. C. 71) 
and states that the principle laid down by 
those cases is firmly established. He then pro- 
ceeds: 

“A Court has jurisdiction to decide a case wrongly as 
as well as rightiy. Mr. Pringle maintained that the 
learned Subordinate Judge had jurisdiction to decide 
that4he loan was a commercial loan and in so doing 
he did not act illegally or with material irregularity, 
and the High Court had no power to interfere in revi- 
Bion merely because it disagreed with his decision. So 
far Mr. Pringle is on safe ground, but the learned Sub¬ 
ordinate Judge having held that this was a commercial 
loan, was bound to go on to consider what effect that 
decision had upon the respondent’s application, and, 
since the Act in terms does not apply to commercial 
loans, the learned Judge was bound, upon his finding, 
to dismiss the application without determining whether 
or not the respondents brought themselves within 
Ss. 30 and 36 of the Act ns they claimed to do. In so 
doing, on the assumption that his dtcision that the 
loan was a commercial loan was erroneous, he refused 
to exorcise a jurisdiction vested in him by law, and it 
was open to the High Court to act in revision under 
Bub-B. (b) of S. 116.” 

[ 21 ] It is to be observed that this ia not a 
case of S. 115 (c) at all. It was contended that 
the decision of the subordinate Court that the 
loan was a commercial loan was at most a 
wrong deoision which gave this Court no right 
to interfere. However, their Lordships pointed 
out that it was a decision relating to jurisdiction. 
A decision that a loan was a commercial loan 
made it impossible for the learned Judge to con¬ 
sider the application under ss. 30 and 36, Bengal 
Money-lenders Act as that Act did not apply to 
commercial loans. The effect of the finding was 
that the subordinate Court failed to exercise a 
jurisdiction which was vested in it. Therefore 
the case fell within 8. 115 (b) and the High Court 
rightly interfered. 

[ 22 ] In the present case there is no question 
that the Court by some erroneous finding exer¬ 
cised or failed to exercise the jurisdiction vested 
in it. Admittedly it had jurisdiction to entertain 
this application and admittedly it entertained it. 
All that can be said is that the decision of the 
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learned Subordinate Judge was clearly erroneous. 
That, however, does not bring the case within 
the purview of s. 115, Civil P. 0. and that 
being so, I am bound to hold that no revision 
lies. 

[23] In the result, therefore, I would dismiss 
this application and discharge the Rule with 
costs. 

Sarkar J. —I agree. 

V.R.B. Rule discharged. 
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P. B. Mukharji J. 

Gour Mohan Roy and others—Plaintiffs 
v. Sailendra Nath Saha Chowdhary — Defen¬ 
dant. 

Suit No. 1716 of 1948, Decided on 27th July 1949. 

(a) Houses and Rents—West Bengal Premises 
Rent Control (Temporary'Provisions) Act(XXXVIII 
[38] of 1948), Ss. 13, 2 (11) and 11 (3)—“Tenant”— 
Tenancy terminated by notice to quit or decree or 
both — Decree or notice not satisfied-Ex-tenant 
continuing in possession — He is 'tenant within 
meaning of Ss. 13 and 2 (11) — Sub-tenant under 
him under monthly tenancy for over seven years 
and not expiring on 1st October 1946, and still 
continuing as sub-tenant is tenant holding directly 
under landlord Legality of sub-letting is immate¬ 
rial: (1921) 1 (K B. 49; A. I. R. (15) 1928 P. C. 227 
and A. I. R. (9) 1922 Cal. 391, Eel. on. 

[Para9 12, 14 and 18] 

(b) Houses and Rents—West Bengal Premises 

Rent Control (Temporary Provisions)Act (XXXVIII 
[38] of 1948), S. 13-Monthly tenancy lasting for 
seven years and expiring on or after 1st October 
1946—S. 13 applies: 50 C. W. N. 461 and A. I. R. (30) 
1943 Bom. 306, Eel. on. [Para 8] 

(c) Houses and Rents—West Bengal Premises 

Rent Control (Temporary Provisions) Act (XXXVIII 
[38] of 1948), S. 13—Monthly tenancy—It is tenancy 
commencing with month and can last ad libitum 
for any period with no terminus ad quem — Only 
limitation is that it is terminable by 15 days' notice 
on either side. [Para 8] 

(d) Houses and Rents—West Bengal Premises 
Rent Control(Temporary Provisions)Act (XXXVIII 
[38] of 1948), S. 13—Rights vested in landlord on 
passing of decree or order for possession under law 
prevailing before Act, are taken away [Para 16] 

(e) Houses and Rents—West Bengal Premises 

Rent Control (Temporary Provisions) Act(XXXVIII 
[38] of 1948), Ss. 11 (3) and 13 — Sub-lessee can be 
direct tenant under S. 11 (3) and S. 13—S. 13 makes 
no distinction between lawful and unlawful sub¬ 
letting—S. 11 does. [Para 18] 

A. E. Hazra —for Plaintiffs. 

Asohe E. Sen and S. Eoy—lor Defendant. 

Judgment _The plaintiffs in this suit claim 

to be sub-tenants in respect of certain portions 
of the premises in suit. Defendant 1 is the supe¬ 
rior landlord and defendants 2 and 3 are alleged 
to be the tenants of such superior landlord. 

[2] This is a suit by the plaintiffs for a 
declaration that the order for possession of the 
Small Causes Court, Calcutta, dated 2nd Marob 
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1948, passed against defendants 2 and 3 Bhupen 
Chandra Ghose and Lalan Chandra Ghose (herein¬ 
after referred to as the Ghose defendants) does not 
bind the plaintiffs and for a declaration that the 
plaintiffs are the sub-tenants of the premises in 
suit entitled to reside therein until the lawful 
termination of their sub-tenancy and for injunc¬ 
tion restraining defendant l Sailendra Nath Saha 
Chaudhury (hereinafter referred to as the land¬ 
lord defendant) from executing the Small Causes 
Court decree or order for possession against the 
plaintiffs. 

[3] The case of the plaintiffs is that they are 
and have been the sub-tenants of the Ghose 
defendants. The landlord defendant Sailen is 
the owner of the premises in suit under whom 
the GhoBO defendants were the tenants. A notice 
to quit was given by the Ghose defendants to 
the plaintiffs on or about the 24th October 194G. 
The landlord defendant Sailen instituted pro¬ 
ceedings in the Calcutta Small Causes Court 
being suit No. 1691 of 1947 agaiust the Ghose 
defendants for possession of the said pre¬ 
mises In the Small Causes Court proceedings 
the landlord defendant Sailen did not implead 
the plaintiffs and the plaintiffs were not parties 
to such proceedings. The landlord defendant 
Sailen obtained an order for possession against 
Ghose defendants in those proceedings on 8th 
December 1947. In execution of the said order 
defendant Sailen has obtained a further order 
for eviction on 2 nd March 1948. The Ghose 
defendants have not entered appearance in this 
suit. The landlord defendant Sailen has filed 
his written statement and disputes the plaintiff’s 
claim to ocoupy the eaid premises. 

[ 4 ] Mr. A. K Hazra learned counsel for the 
plaintiffs abandoned the plea of conspiracy and 
and collusion laid in the plaint. The only issue 
raised was : 

Have the plaintiffs been in possession of the premi¬ 
ses as sub-tenants for a period not le69 than eeven 
years and not expiring on tho 1st October 1946? 

If so, are they liable to bo evicted under tho West 
Bengal Premises Rent Control Act, 1948, by the land¬ 
lord defendant Sailen in pursuance of the decree and 
order of possession of the Small Causes Court? 

Mr. Hazra called plaintiff Gour Mohan Roy as 
hia first witness to prove the fact of (l) sub¬ 
tenancy and ( 2 ) its duration for not less than 
seven years and not expiring on 1st October 1946. 
During the examination in chief and after the 
said witness had adduced proof, Mr. A. K. Sen 
learned counsel for the landlord defendant Sailen 
conceded that the plaintiffs were the sub-tenants 
for over seven years and not expiring on 1st 
October 1946 and still continuing as such sub¬ 
tenants upon that concession. Mr. Hazra did not 
proceed further with the examination of the said 
witness and Mr. Sen did not cross-examine him. 


I have directed the concession to be recorded in 
the minutes and it disposes of tho first part oi 
the issue. 

[ 5 ] The arguments of learned counsel have 
naturally therefore centred round the legal effect 
of such sub-tenancy and whether having regard 
to such sub-tenancy the plaintiffs are ontitled tc 
claim the protection of the West Bengal Premi¬ 
ses Rent Control Act, 1948. 

[6] Mr. Hazra appearing for the plaintiffs has 
argued that S. 13 of the Act protects his clients. 
The plaintiffs according to him were persons to 
whom the said premises had been sublet for a 
period of not less than seven years and such 
period did not expire on or after 1st October 1946. 
In such a case, he argues, that the Ghose defen. 
dants as tenants are not entitled to the benefit 
of S. 11 of the Act and his clients tho plaintiffs 
shall be deemed to be the tenants holding directly 
under the landlord defendant Sailen on the 
same terms and conditions on which bis clients 
held under the Ghoso defendants. According to 
Mr. Hazra that is the irresistible conclusion 
from tho concession made by Mr. Sen appearing 
for the defondant Sailen. 

[7] Mr. Sen on tho other hand contends that 

S. 13 of the Act does not apply in this case. Ilis 
argument is that S. 13 applies only to leases and 
not to monthly tenancies. lie draws this con¬ 
clusion by an interpretation of tho words 
"period” and "expires” used in that section and 
he submits that the word 'period' must he cons¬ 
trued as meaning a term in a lease. I cannot 
accept the construction put forward by Mr. Sen. 

[8] The nature of a monthly tenancy i3 not 
such which can bo said to be a tenancy for a 
specified or any limited period. It is a tenancy 
for an indefinite time which can last ad lilituml 
for aDy period whether of seven years or more 
or less with no terminusad cjuem, the only limi¬ 
tation being that a monthly tenancy is termina-' 
ble by fifteen days notice given either by the 1 
landlord or the tenant Subject to that limita¬ 
tion, monthly tenancy as such cannot in my 
judgment be said to be a tenancy not for a period 
less than seven years so as to be excluded always 
from the operation of S. 13, Rent Control Act, 1948. 
Monthly tenancy is a periodical tenancy which 
does not come to an end by efflux of time at all 
for the obvious reason that no time is fixed or 
limited by tho tenancy itself. In my judgment 
it commences with a month and without any 
further step on the part of the lessor or the lessee 
continues until either party terminates it by 
giving the requisite notice to quit under S. 106, 

T. P- Act. It is not a new tenancy every month 
but a part and parcel of the original tenancy. 
If any authority is required for the views which 
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I express on the nature of monthly tenancy I 
need only refer to the decision, Usharani Debi 
v. Research Industries Ltd., of Gentle J. in 50 
€. w. N. 461, and to Utility Articles Manu¬ 
facturing Co. v. Baza Bahadur Motilal Bombay 
Mills Ltd., I. L. R. (1943) Bom. 553: (A.I.R. (30) 
1943 Bom. 306) and I rely on the observations of 
Beaumont G. J. generally and of Kania J. parti¬ 
cularly-^ p. 556 of the Report. I, therefore, am 
unable to accept the construction put forward by 
Mr. Sen that 8. 13 of the Act does not apply to 
monthly tenancy at all. The words ‘period’ and 
’expire’ are not necessarily connotative of a lease. 
The expression ‘lease’ is a well-known word with 
well defined meaning and it has not been used 
in that section. In this context of S. 13 of the 
Act I do not feel justified in putting the limita¬ 
tion on the meaning of this section as argued 
by Mr. Sen and confining its operation only to 
leases of not less than seven years and excluding 
the class of monthly tenancies even though they 
had lasted for the requisite period from the 
operation of this section. In my opinion, for the 
reasons I have given and on the authorities I 
have referred to, I hold that S. 13 of the Act 
does apply to the case of a monthly tenancy 
provided it has lasted for a period of not less than 
seven years expiring on or after 1st October 1946. 

[9] Thon the question is that S. 13 of the Aot 
came into operation only on 1st December 1948. 
The decree or order for ejectment was made long 
before the Act came into operation. Mr. Sen has 
stated to the Court that his client the landlord 
defendant Sailen has not yet succeeded-in getting 
possession from the Ghose defendants in pur¬ 
suance of the order of the Small Causes Court 
and that the Ghose defendants are still in posses¬ 
sion and the plaintiffs also are in possession. It 
also appears to be so from the last sentence in 
para. 6 of his client’s written statement and also 
from the facts pleaded in the plaint. It also ap- 
pears from the evidenoe of plaintiff Gour Mohan 
Roy that not only the plaintiffs are still in actual 
possession (Q3.13 and 3l) but also the Ghose de¬ 
fendants are collecting rents from the plaintiffs 
(Q. 16) and themselves still paying rent to the 
landlord defendant Sailen every month (qs. 33 
and 35). Mr. Sen has not cross-examined or 
challenged this evidence. If the decree or order 
for possession had been executed by recovery of 
possession before 1st December 1948, when the 
Rent Control Act, 1948, came into force the plain¬ 
tiffs could certainly have not been able to resist 
the eviction under the law prevailing at that 
time namely the Calcutta Rent Ordinance, 1946. 

[ 10 ] Not having recovered possession before 
1.31 December 1948 the problem is, can the land¬ 
lord defendant Sailen do so now that S. 13, Rent 
Control Act 1948, is in operation. 


[ 11 ] The word "tenant” under 8.13 of the Aot 
should in my judgment be read with 8. 2 (ll) of 
the Act, which defines the tenant under the Act 
as including "a tenant” who continues in posses, 
sion after the termination of tenancy in his 
favour”. In my opinion therefore a tenant who 
continues in possession even though a notice to 
quit and/or a decree has terminated his tenancy, 
but which notice or decree has not been satisfied 
by recovery of possession from the tenant is a 
tenant under the Act. On the facts of this case 
the Ghose defendants answer to this description 
of a tenant under the Rent Control Act. 

[ 12 ] On a proper construction of 8 . 13 of the 
Act, I have come to this conclusion that the 
Ghose defendants as tenants sublet for a period 
not less than seven years within the meaning of 
S. 13 of the Act to the plaintiffs and as the plain¬ 
tiffs and the Ghose defendants are still in posses- 
sion and the decree or order of the Small Causes! 
Court had not been satisfied prior to coming 
into operation of the Rent Control Act, 1948, and 
still remains unsatisfied the plaintiffs must be 
deemed to be tenants holding directly under the 
landlord defendant Sailen on the same terms and 
conditions as they did under the Ghose defendants. 

[13] Holding this as I do it follows as a 
necessary sequel that 8. 11 (3) of the Act will 
apply to the plaintiffs so that the plaintiffs 
would be deemed to be tenants of defendant 
Sailen in respect of the portion of the said pre¬ 
mises let out to the plaintiffs. It is conceded on 
behalf of the landlord defendant Sailen that the 
decree in the Small Causes Court did not proceed 
on the ground provided in sub-s. (8) of s. 11 (l) 
of the Rent Act. 

[14] Mr. Sen then argues that on the basis of a 
decision of Banerji J. in Priyambada Mitter v. 
Jogesh Chandra Basu, in Suit No. 604 of 1946, de¬ 
livered on 16th June 1949 the plaintiffs cannot get 
the benefit of S. 13 of the Act. That decision of the 
learned Judge, I find, was not given with reference 
to 8. 13 of the Act at all. The learned Judge in 
that case was construing 8. 11 (3) of the Act and 
inter alia come3 to the conclusion that S. 11 (3) 
of the Act has no retrospective operation. The 
question before me for decision is not on 8.11(3) 
but on 8.13 of the Aot. The consideration of 8. 11 
(3) in this case comes only incidentally. If S. 13 
of the Act applies to the facts of the case then the 
language of that section itself makes it clear that 
the provisions of 8. 11 (3) shall be applicable. It 
appears to me immaterial in this context as to 
whether the sub.lessees' interest fell with the fall 
of the lessee's interest when the decree or order 
of the Small Causes Court was made or the 
notice to quit given. The peouliar definition of 
a tenant under the Rent Control Act as including 
"a person who continues in possession even after 
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the termination of the tenancy in his favour” 
impels me to the conclusion that it is inconsequen¬ 
tial whether under the Common law or under 
the Transfer of Property Act the tenant’s interest 
fell or disappeared. It may have fell or dis¬ 
appeared under the Common law or under the 
Transfer of Property Act. Both under the Cal¬ 
cutta Rent Ordinance, 1946, which was the govern¬ 
ing law on the subject from the 1st day of October 
1946 till the 30th November 1943 as well as under 
Rent Control Act, 1948, which is the governing 
law since 1st December 1948 the definition of a 
tenant includes a person who continues in posses¬ 
sion after the termination of tenancy iu his 
favour. This termination of tenancy according 
to my interpretation of 8. 2 (ll) of the Act may 
be the result of a notice to quit or operation of 
law or even a decree or order of Court. The 
Statute do63 not put any limitation or qualifica¬ 
tion as to how the termination has to take place 
whether by act of parties or by decree or order 
of Court or by operation of law. The only limi¬ 
tation is that he must not have lost possession. 
As long as the test of possession is satisfied, he is 
a tenant within the extended meaning and 
definition provided under 8. 2 (11) of the Act. 
Therefore in my judgment such a person must 
be regarded as a tenant even though his tenancy 
has been terminated by any cause whatever so 
long as he continues in possession and the posses¬ 
sion has not been recovered by the landlord from 
him. 

[15] Such a result of the construction which 
makes the word tenant include an ex-tenant is not 
altogether unknown in the legal history and expe¬ 
rience of Rent Registration Acts both inthiscoun. 
try as well as in England. Reference may be made 
in this connection to the observations of Bankes 
L. J. at p. 64 and Scrutton L. J. at p. 58 in the 
decision of the Court of Appeal in Remon v. City 
of London Real Property Co., reported in (1921) 
1 K. B. 49: (89 L.J.K.B. 1105) and to the observa¬ 
tions of Lord Atkin at p. 1099 in the judgment 
of the Judicial Committee of the Privy Council 
in the Karnani Industrial Bank Ltd. v. Satya 
Niranjan Shaw reported in 32 C. W. N. 1093: 
(A. I. B. (16) 1928 p. c. 227). Rankin J. also 
held in Bithaldas v. Lalbehari Dutt & Sons, in 
25 C. W. N. 967 at pp. 969-70 : (A. I. R. (9) 1922 
Cal. 391) under the old Calcutta Rent Act of 1920 
that the term tenant was used in a special sense 
and included a person whose tenancy had ex¬ 
pired even before that Act came into operation 
and who could claim benefit under the said 
Act. 

[ 16 ] The landlord defendant Sailen could have 
executed the deoree and might have recovered 
possession in suoh execution from the plaintiffs 
and the Ghose defendants before the Rent Control 


Act of 1918 came into operation. But the moment 
that Act of 1918 came into force on let December 
1948 by the combined operation of S. 2 (ll) and 
S. 13 of the Act tbo plaintiff's in my judgment 
must be deemed to bo direct tenants as contemplat¬ 
ed by S. 13 of the Statuto. It is true that thereby 
the landlord loses his vested right to execute the 
decree or order i. e., the right that vested in him 
on the passing of such decree or order under the 
law prevailing before 1st Decembor l9i8 But the 
legislature has the power to override vested 
rights and while it is settled law that such vested 
rights must be taken away only by express words 
I find such express words iu S. 13 of the Act when 
it use3 the language “notwithstanding anything 
contained in any other law for the time being in 
force”. In other words, though the law for the 
timo being in force might have entitled a land¬ 
lord to execute his decree for possession against 
his tenant in such a manner as to oust and evict 
also the sub-tenants and in thiscaso might have 
therefore enabled the landlord defendant Sailen 
to execute his decree before tbo Rent Control Act, 
1948, came into force, he lost such right the day 
when the Act came into operation and in my 
judgment S. 13 should be applied notwithstanding 
such law and notwithstanding the fact that by 
so applying landlord defendant Sailen’s vested 
right is infringed. 

[17] It may not be out of place here to re¬ 
fer incidentally to a certain aspect of the naturo 
of tenancy understood in the extended sense of a 
tenant under s. 2 (ll) of the Act as a person who 
continues in possession even after the termina¬ 
tion of the tenancy in his favour. Such a tenant 
has sometimes been described as a “statutory 
tenant” an expression severely criticised by 
Bankes L. J. in Reeves v. Dean, (1924) l K. 
B. 685 at p. 690 and about which expression 
Scrutton L. J. claimed the authorship and felt 
"impenitent” according to the report of the same 
case in 93 L. J. K B. 203 at p. 207. Bankes L. J. 
at p. 693 of (1924) 1 K. B. 685 observes without 
deciding the question that the statutory tenant 
while could not assign his right may still be on- 
titled to sublet But the question whether tbo 
statutory tenant can sublet or assign does not in 
my view arise in this case and I do not propose to 
express any opinion on that question in this case. 
Hero the Ghose defendants who were the tenants 
sublet for a period not less than seven years 
within the meaning of 8. 13, Rent Control Act 
of 1948 . The decree or order of the Small Causes 
Court either of 8th December 1947 or of 2nd 
March 1918 did not make the Ghose defendants 
any the less tenants because they continued 
and still continue in possession within the mean, 
ing of S. 2 (ll), Rent Control Act, 1948. The plain¬ 
tiffs in this case became sub-lessees long before 
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the decree or order of the Small Causes Court 
aud therefore the Ghose defendants did not in 
this case, as statutory tenants in the sense of 
tenants continuing in possession after the termi¬ 
nation of tenancy in their favour, sublet the pre¬ 
mises to the plaintiffs. That sub-letting was done 
before the tenancy of the Ghose defendants had 
been terminated by the decree or order of the 
Small Causes Court, and ex conces&is such sub¬ 
letting continued thereafter and still continues. 

[18] Mr. Sen’s next submission is that on the 
basis of the plaint, the plaintiffs are not persons to 
whom the premises could have been "lawfully 
sublet" within the meaning of S. 11 (3} of the Act 
because a major portion had been sublet to them 
without the necessary consent in writing of the 
landlord. I am afraid this argument suffers 
from a great fallacy. The fallacy in my opi¬ 
nion is this. Section 13, Kent Control Act 1948, 
makes no difference between lawful subletting 
and unlawful sub-letting. The distinction be. 
tween lawful and unlawful sub-letting under 
8 . ll of the Act has no place in my judgment 
on a construction of 8. 13 of the Act and that 
for the very simple reason to be found in 
the express words of S. 13 ‘notwithstanding any¬ 
thing contained in this Act.” Effect must be 
given to those words and the only way such 
effect can bo given is by saying that even though 
there was unlawful sub-letting and it was for a 
period not less than seven years as contemplated 
in S. 13 of the Act even then the sub-lessee will 
be deemed to be a tenant bolding directly under 
the superior landlord. It is only after a sub-lessee 
is so deemed to be a direct tenant that the pro¬ 
visions of b. 11 (3) become applicable to him. In 
other words, my construction is that a sub-lessee 
can be a direct tenant in two ways under the 
Act of 1948. One /.s under 8. 11 (3) of the Act 
where the premises have been "lawfully sublet” 
witbin the meaning of s. 11 of the Act e. g., 
where there is no breach of proviso (b) (i) or (ii) 
of S. 11 (l) of the Act, and where the interest of the 
tenant has been lawfully determined except in 
the case provided for in proviso (f) of S. 11 (l) 
of the Act. That is one way by which a sub-lessee 
can be a direct tenant of the superior landlord. But 
the other way in which a sub-lessee can become a 
direct tenant of the superior landlord is under 
8 . 13 of the Act where the sub-lessee has been 
a sub-lessee for a period of not less than seven 
years as contemplated therein notwithstanding 
the fact that such sub-lessee has been a sub-lessee 
in breach of proviso (b) (i) or (ii) of S. 11 (i) of 
the Act. That is the meaning I attribute to the 
words “notwithstanding anything contained in 
this Act” appearing in 8. 13 of the Act. 

[19] This disposes of all the arguments made 
before me and I answer the second part of the 


issue in the negative. I hold, therefor, that the 
plaintiffs are entitled to relief under S. 13 , Rent 
Control Act, 1948, and they shall be deemed to be 
tenants bolding directly under defendant Sailen 
on the same terms and conditions as they did 
under the Ghose defendants in respect of the 
portions of the said premises in their possession 
and occupation. There will be therefore judg¬ 
ment for the plaintiffs accordingly. There will 
also be a declaration in terms of prayer (l) of 
the plaint and an injunction in terms of prayer 

(3) of the plaint. The plaintiffs will also be entitl¬ 
ed to the costs in thi^ suit. 

R.g.d. Suit decreed. 

A. I. R. (37) 1950 Calcutta 156 [C. N. 48.} 

Harries C J. 

Sachindra Nath — Petitioner v. Jadunath 
Roy and others—Opposite Party. 

Civil Rule No. 428 of 1949, Deoided on 9th November 
1949, from order of let Addl. Sub-Jude, Burdwan, 
D/-6th December 1948. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] of 
1885), S. 174 (5), Proviso—Deposit when may be made 
— Deposit required under the proviso to S. 174 (5} 
need not be made within limitation, but it can be 
made at any time before the appeal is admitted : 83 
C. L. J. 389, Foil.; 41 C- W. N. 1299, Expl. [Para 5] 

Jajneswar Majumdar and Sailetidra Nath Banerjee 

—tor Petitioner.. 

Saurindra Narayan Ghose—lor Opposite Party. 

Order.—This is a petition for revision of an 
order of a lower appellate Court dismissing an 
appeal from an order of a learned Mun3if refus¬ 
ing to set aside a Bale under 8. 174, Bengal 
Tenancy Act. 

[2] It will be unnecessary to deal with the facts 
of the case in any detail because the case was 
disposed of on a point of limitation. 

[3] Admittedly the last day for preferring an 

appeal to the lower appellate Court was 22nd Marob 
1948. On that date the appellant presented the 
appeal, but he did not deposit in Court the amount 
recoverable in execution as required by the proviso 
to S. 174 (5), Bengal Tenancy Act. The Court 
made the following order - that the appeal be 
registered and the appellant was direoted to de¬ 
posit the amount recoverable in execution of the 
decree within limitation. The amount recoverable 
was not deposited for some little time and indeed 
could not have been deposited witbin limitation 
because the case was filed on the last possible 
day. . 

[ 4 ] Before the lower appellate Court a point 
was taken that the appeal was barred by time 
and the learned Judge relying upon a number of 
cases of this Court upheld that plea and dismiss¬ 
ed the appeal. 

[ 5 ] Before me it has been contended that the 
matter has now been put beyond all controversy 
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by a recent decision of this Court in which it was 
expressly held that the deposit required under 
the proviso to 8. 174 (6) need not be made within 
limitation, but it could be made at any time 
before the appeal is admitted. This recent decision 
is the oase of Sasadhar Ghose v. Harihar Ear, 
63 O w. N. 694 : (83 C. L. J. 389) in which it was 
held by a Bench that the use of the word 
“admitted” occurring in the proviso to eub-s. (6) 
of S. 174, Bengal Tenancy Act, was intentional and 
the legislature provided for the deposit of the 
money to be in time if it was so done before the 
appeal is admitted by a judicial act of the Court. 
It followed that when the legislature had given a 
definite limit under sub-s. (6) of S. 174 that the 
deposit must be made before the appeal was 
(admitted, the Court had not only the jurisdiction 
but was bound to reoeive the deposit if made 
before the appeal wa3 actually admitted. The 
Bench further held that there was a clear distinc¬ 
tion between the registration of an appeal or 
admitting tbe memorandum on the one hand 
which was a ministerial Act and the actual admis¬ 
sion of an appeal on the other which was a judi¬ 
cial Act. The latter referred to the hearing under 
O. 41, R. 11 , Civil P. 0., if the Court was not 
required at any earlier stage to paES any judicial 
order. 

[G] It is quite impossible to distinguish the 
facts of this case from the facts of the case before 
me and as it is a Bench decision I am bound to 
follow it. It was, however, suggested by learned 
Advocate for the opposite parties that there is an 
earlier Bench decision of this Court to the con¬ 
trary. That is the case of Bidhubala Dasi v. 
Raishahib Kumud Nath Das, 41 c. w. n. 1299. 
There are some observations of Costello J. in that 
case which might be regarded as in conflict with 
the later Bench decision. But the decision itself 
is not in conflict because it is quite clear that in 
that case no deposit was made at all and oertainly 
not before admission, and therefore the decision 
itself is not in conflict with ttfe later case of 
Sasadhar Ghose, (63 c. w. n 694: 83 c. L. J. 339) 
to which I have made reference. 

[7l For these reason I am bound to hold that 
the appeal was not barred by limitation and 
therefore it should have been heard on the merits. 

[8] In the result, therefore, I would allow this 
revision, set aside the order of the lower appel¬ 
late Coart and remit the oase to that Court to be 
heard and determined upon the merits and in 
accordance with law. The costs of this revision 
will abide the event in the Court below. 

• Revision allowed. 


A. I. R. (37) 1950 Calcutta 157 [C. N. 40.] 

Harries C. J. 

Sm. Sovarani Roy and another — Accused — 
Petitioners v. The King and another—Oppo¬ 
site Party, 

Crimnal Revn. No. 523 of 1949, Decided on 11th 
November 1949. 

Penal Code (1860), S. 339—Landlord preventing 
tenant from using bath-room and privy by locking 
it—Offence under S 339 is committed—Dispute of 
this kind can however be tried more suitably in 
civil Court — On facts landlord held not guilty of 
any offence as bath-room and privy were not part 
of tenancy. 

Where a landlord by locking the door prevents a 
tenant from entering and making use of a bathroom 
and a privy which he is entitled to use as a tenant, 
the landlord is technically guilty of the offence of 
wrongful restraint under S. 339, Penal Code. However, 
a dispute of this kind can be tried far more suitably in 
a civil Court than In a criminal Court : [Para 4] 

(Ueld on the evidence in the case that as it wag not 
established beyond reasonable doubt that thebith room 
and the privy were part of the tenancy tbe landlord 
was not guilty of any offence.) [Paras 11 and 12J 

Annotation.—(’46-Man). Penal Code, S. 339 N. 1. 

S. S. Mukherjce and Pritibhusan Barman 

— for Petitioners. 

Jitendra Mohan Bancrjee —for the Crown. 

Amaresh Chandra Roy—tor Opposite Party. 

Order.—This is a petition for revision of an 
order of a learned Presidency Magistrate con- 
vioting the accused persons of an offence under 
S. 341, Penal Code and sentencing each of them 
to pay a fine of Rs. 50 and in default of pay¬ 
ment of the fine each to undergo simple impri¬ 
sonment for one month. 

[ 2 ] How this dispute could be made the sub¬ 
ject matter of criminal proceedings I find it 
difficult to understand. The learned Magistrate 
seems to think that it was not a civil dispute. 
But if ever there was a civil dispute this is one. 

[3l Shortly the case of the complainant was 
that he was the tenant of certain rooms of the 
ground floor and of the first floor of the premises 
conoerned, no. 310 Chittaranjan Avenue. Accord¬ 
ing to him there were on the first floor a bath¬ 
room and a privy which he as tenant used. 
He went away according to his evidence on tbe 
last Sara3wati Puja day and on returning the 
next morning found that the door of the bath¬ 
room and the privy on the first floor had been 
padlocked. This he said restrained his move- 
ments and accordingly he made a complaint 
under S. 341, Penal Code. That section is in those 
terms : 

“Whoever, wrongfully restrains any person, shall be 
punished with simple imprisonment for a term which 
may extend to one month, or with fine whloh may 
extend to five hundred rupees, or with both.” 

And wrongful restraint i3 defined in s. 339, 

Penal Code as: 

“Whoever voluntarily obstructs any person so as to 
prevent that person from proceeding in any direction 
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which that person has a right to proceed, is said wrong¬ 
fully to restrain that person.” 


It i3 to be observed that there is an exception to 
S. 339 to the effect that 

“the obstruction of a private way over land or water 
which a person in good faith believes himself to have a 
lawful right to obstruct, is not an oSence.” 

[4] It is quite clear that these sections are 
framed wide enough to cover a case of this kind. 
But I imagine that the framers of the Penal 
Code envisaged a very different class of case where 
the freedom of movement of a person had been 
affected not by locking a door but by other 
moans. However, if it could be shown that the 
complainant had been prevented from entering 
a privy and bathroom of which he was a tenant, 
there would technically be an offence under this 
section. However, it appears to me that a dis¬ 
pute of this kind could be tried far more 9uit 
ably in tho civil Court than in a criminal 
Court. 

[ 5 ] As many as thirteen witnesses were called 
to show that the complainant was entitled to use 
this privy and bathroom; but I think that all 
the witnesses but the complainant can be elimi¬ 
nated from consideration. As an example, 
Panchu Gopal Chai, P. W. 7, a milkman who 
seems to deliver milk to the complainant gave 
evidence that the complainant used the privy 
and the bath on the first floor. How on earth 
would milkman know what privy the tenant of 
a house used. Other witnesses were guests and 
such like, and it would appear that if the evi¬ 
dence of these persons be accepted the complain¬ 
ant received his milk and apparently received 
most of his guests in the bathroom or the privy. 
Not one of these witnesses except one say that 
they used the bathroom or the privy themselves 
which they might have done if they were guests. 
I imagine that guests would have very little 
knowledge about the sanitary arrangements of a 
house unless they found it neoessary to make use 
of such arrangements while they were guests. 
But nobody says that he had ever used the bath¬ 
room or the privy except Subodh Sen, P. W. 12, 
who says that he once used the bathroom himself. 

[6] This case must stand entirely upon the 
complainant’s evidence as the other evidence is 
not worthy of consideration. The complainant in 
his examination-in-chief stated: 

“I am a tenant under accused No. 1 in respect of the 
entire first-floor of premises No. 310 Chittaranjan Ave¬ 
nue. Accused 2 is her husband and accused 3 is their 
son. There is a privy and bath in the first-floor. 
I have been using this privy and bath in the first-floor 
since I went there as tenant. I have a dispensary on the 
ground floor and there is a latrine and water tap for use 
of my patients and compounders.” 

[ 7 ] That is all the evidence as to the nature of 
this tenancy and the accused in their written 


A. 1. R. 

statement deny that this privy and bathroom 
were included in the tenancy. 

[ 8 ] There are features which would suggest that 
this bathroom and privy were not part of the ten- 
ancy. There are apparently two staircases leading 
up to the first and upper floors and the complain¬ 
ant who was a tenant of the first floor had the 
exclusive use of the western staircase. The privy 
and the bathroom concerned however opened off 
the eastern staircase. Further there was a privy 
on the ground floor and doubtless there could be 
arrangements for bathing as there was a water 
tap there. The privy and the bathroom therefore 
were not essential for the use of a tenant of the 
first-floor and the whole or part of the ground- 
floor. 

[9] Further, the case for the complainant is 
very odd. Why should the accused suddenly look 
him out of his privy and bathroom? The sug¬ 
gestion made was that this was part of the harass¬ 
ing conduct of the accused to compel the 
complainant to pay more rent or vacate the 
premises. 

[ 10 l Can a Court upon suoh evidence find with 
any certainty that this privy and bathroom formed 
part of the oomplainant’s tenancy? It seems that 
there is considerable enmity in this case. For ex¬ 
ample, the complainant’s first supporting witness 
Gosaidas Rai, p. w. 2 , wa 3 tho brother-in-law of 
aooused 2 and he gives evidence supporting 
the complainant, he being a person who lived 
across the road from this house. This witness 
in cross examination denied enmity with accused 
2 . But quite obviously be would not have 
given evidence against his brother-iu-law unless 
there was enmity and whon there is enmity these 
oases have to be examined with the very greatest 
care. 

[Ill On the evidence of the complainant stand¬ 
ing by itself I do not think that it can be said 
that it was established beyond all reasonable 
doubt that this bathroom and privy were part of 
his tenancy. He -might have been allowed to use 
it as it was on the first-floor in which he was 
tenant of certain room?. But the user may have 
been as a licensee, in which case the right to use 
the privy and the bathroom could be terminated 
at any time. 

[ 12 ] In spite of what the Magistrate thinks I 
am still of opinion that this was pre eminently a 
case to be decided by a civil Court and not a crimi¬ 
nal Court, and in my view the evidence is not 
sufficiently convincing to sustain a conviotion on 
a criminal charge. 

r 13 ] That being so, I would allow this petition, 
set aside the convictions and sentences and acquit 
the accused. The Rule is made absolute. 

[ 14 ] I am now informed that a civil suit a 
been instituted by the complainant and this i» 
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undoubtedly the proper course for him to follow 
and the deoieion of the criminal case upon the 
evidence before the learned Magistrate cannot in 
any way affeot a deoision of the civil Court on 
the evidence tendered before that Court. 

K.s. Accused acquitted. 


A. I. R. (37) 1950 Caloutta 159 [C. N. 50.] 
Harries C. J. and Sarkar J. 


Province of West Bengal — Defendant — 
Petitioner v. Midnapore Zemindary Co. Ltd. 
— Plaintiff—Opposite Party. 

Civil Rule No. 594 of 1949, Decided on 3rd Novem¬ 
ber 1949, from decree of Sub-Judge, Berhampoie, D/- 
27th January 1949. 

Indian Independence Order (1947), Arts. 8 (2), 9 — 
Hospital housed in a house situate in Murshidabad 
district—Hospital serving residents of that district 
only—Rent of hospital accruing due before partition 
of Bengal is payable by Province of West Bengal. 


Where a hospital which was housed in a house 
situate in Murshidabad district served the residents of 
that district the rent of the house which had accrued 
due before partition of Bengal and which was payable 
by the old province of Bengal became, under Art. 8 (2), 
payable by the Province of West Bengal. The term 
‘financial obligations’ used in Art. 9 has a restricted 
meaning and it doe3 not cover an obligation to pay 
rent. The obligation to pay rent is purely a contrac¬ 
tual obligation which is covered by Art. 8 (2). Art. 8 
(6) will not cover suoh a case. [Paras 9, 10J 

Chandra Sekhar Sen and Jajneswar Majumdar— 

for Petitioner. 

Jnanendra Nath Mukherjce—tor Opposite Party. 


Harries C. J. —This is a petition for revision 
of a decree for Rs. 300 made in favour of the 
plaintiff by the Court of Small Causes at Ber- 
hampore. 

[ 2 ] A suit was brought by the opposite party 
for recovery of rent of a certain bouse for the 
period April 1946 to Auguet 194G at the rate of 
Rs. 55 per month and also for the period April 
and May 1948 at the same rate together with 
damages amounting to Re. 34 / 6 . It appears that 
the petitioners who were the tenants admitted 
liability for the rent falling due in April and May 
1948 and the whole contest between the parties 
was confined to the liability for rent for the period 
April 1946 to August 1946. Eventually the learned 
Small Cause Court Judge held that the peti¬ 
tioners were liable for rent for that period toge¬ 
ther with a sum of rs. 25 by way of damages. He 
accordingly passed a decree as I have said for 
Rs. 800. 

[ 3 ] The petitioners have contended before us 
that the province of West Bengal was not liable 
for this rent and that the suit had been impro¬ 
perly deoreed against them. The property which 
was the subject matter of the claim for rent was 
situate in the Murshidabad district which was 
allotted on partition to West Bengal. It is the 


contention of the petitioners before us that the 
house which was let for the purposes of a hospi- 
tal served not only persons resident in the 
Murshidabad district but also porsons resident in 
adjoining districts which fell to Eastern Pakistan 
on partition. It is to be observed however that 
the petitioners apparently called no evidence to 
show that this hospital served any area other than 
areas situate in the Murshidabad district. Further 
it would appear as if the petitioners admitted that 
the purposes served by this hospital after the 
partition were exclusively the purposes of West 
Bengal because the petitioners admitted liability 
for the rent in April and May 1948 which was of 
course rent which had accrued due after the parti¬ 
tion. I do not think therefore that it can now be 
alleged by the petitioners that this hospital served 
any districts other than districts allotted to West 
Bengal on partition. 

[ 4 ] Mr. Chandra Sekhar Sen on behalf of the 
petitioners has relied upon Art. 8 ( 2 ), Indian Inde- 
pendence Order, 194 7, and he has urged that this 
Article clearly shows that the liability for this rent; 
rests on the Government of Eastern Pakistan and 
not on the Government of West Bengal. It would 
indeed be strange that the past liability for rent 
should be that of Eastern Pakistan when the 
house never became part of Eastern Pakistan on 
partition. Nevertheless, that is the argument 
which has been addressed to us on behalf of the 
Provincial Government. 

[5l The Article in question is in these terms: 

“Any contract made on behalf of the Province of 
Bengal before the appointed day 6ball, as and from 
that day, 

(a) if the contract is for purposes which as from 
that day are exclusively purposes of the Province of 
West Bengal, bo deemed to have been made on behalf 
of that Province instead of the Province of Bengal; and 

(b) in any other case be deemed to have been made 
on behalf of the Province of East Bengal instead of the 
Province of Bengal and all rights and liabilities which 
have accrued or may accrue under any such contract 
shall, to the extent to which they would have been 
rights or liabilities of the Province of Bengal, be rights 
or liabilities of the Province of West Bengal or tbo Pro¬ 
vince of East Bengal, aB the case may bo.” 

[ 6 ] It is dear from this Article that if the 
purposes for which the contract was made were 
after the appointed day the exclusive purposes of 
the new Province of West Bengal, then the pro¬ 
vince of West Bengal would be liable though the 
contract was made with the old Province of 
Bengal which had been partitioned. It is further 
clear that if the contract does not fall within 
Art. 8 ( 2 ) (a) the liability by reason of Art. 8 ( 2 ) 
(b) falls on East Bengal or Eastern Pakistan. 
Mr. Sen’s argument is that as the case does not 
fall within Art. 8 (2) (a) the liability must be that 
of Eastern Pakistan. 

[ 7 ] As I have said earlier, it was never the 
case of the Provincial Government that thie 
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hospital which wag housed in the house in question 
served any district which ia now part of Eastern 
Pakistan, and as I have pointed out the Pro¬ 
vincial Government seemed to have admitted the 
contrary in paying the rent due after the parti¬ 
tion and that they would only he liable if after 
the partition the hospital was exclusively for the 
purposes of West Bengal. It seems to have been 
assumed in the Court below that before partition 
this hospital wa3 maintained exclusively for the 
purposes of certain districts which on partition 
fell to Wtsfc Bengal, and if that be so I think 
there can be no doubt whatsoever that Art. 8 
(2) (a), Indian Independence Order applies and 
that West Bengal would be liable for all rent 
accruing due after the partition and, as I have 
said, the rent which accrued due after the parti¬ 
tion has actually been paid by the Province. 

[8l Mr. Sen however contended that the Pro¬ 
vince could not be made liable for rent which 
had accrued due before the partition. But it seems 
to mo that the terms of the Article makes the 
Province which is liable for the rent after the 
partition liable for the rent which accrued due 
before the partition, because Art. 8 ( 2 ) provides 
that 

"all rights and liabilities which have accrued or may 
accrue under any such contract shall, to the extent to 
which they would have been rights or liabilities of the 
Province of Bengal be rights or liabilities of the Pro¬ 
vince of West Bengal or the Province of East Bengal, 
as the case may be.” 


[0] As I have already pointed out, this is a 
liability which becomes the liability of the Pro¬ 
vince of West Bengal under Art. 8 (2) (a), Indian 
Independence Order as the purposes of the hos- 
pital on independence day were exclusively the 
purposes of West Bengal. That being so the rent 
which had accrued due before independence and 
which was payable by the old Province of Bengal 
became under this Article payable by the Pro¬ 
vince of West Bengal. 

[lol Mr. Sen however next urged that effect 
must be given to sub-cl. (6) of Art. 8, Indian 
Independence Order. That clause is in these 


to t* mfl* 

"The provisions of this Article shall have effect sub¬ 
ject to the provisions of Article 9 of this order; and 
bank balances and securities shall, notwithstanding 
that they partake of the nature of contractual rights, 
be dealt with as property to which Artice 7 of this 

order applies.” 

[ll] Article 9, Indian Independence Order is 


int hese terms : 

"All liabilities in respect of such loans, guarantees 
and other financial obligations of the Governor General 
in Council or of a Province as are outstanding imme¬ 
diately before the appointed day shall as from that day: 

(a) in the case of liabilities of the Governor General 
in Council be liabilities of the Dominion of India; 

(b) in the case of liabilities of the province of Bengal 
be liabilities of the Province of East Bengal; 


(c) in the case of liabilities of the Province of the 
Punjab bs liabilities of the Province of West Punjab; 
and 

(d) in the case of liabilities of any Province other 
than Bengal, or the Punjab continue to be liabilities of 
that Province.” 

It is contended that this clause will cover con¬ 
tractual obligations and will cover liabilities for 
rent such as exist in this case. The obligation 
to pay rent is in one sense a financial obligation 
but I think it is clear that the words ‘ and other 
financial obligations of a Province” in Art. 9 
must be construed ejusdem generis with the 
words ‘‘loans and guarantees”. What this olauee 
covers are loans, guarantees and other obligations 
of a like nature. Clearly, it was not intended to 
cover purely contractual obligations; otherwise 
Art. 8 becomes wholly worthless. It is true that 
loans and guarantees and suoh like are obliga¬ 
tions of a contractual nature and would be cover¬ 
ed by Art. 8 but for cl. (6) of that Article which 
makes the provisions of Art. 8 subject to the 
provisions of Art. 9 and further makes bank 
balances and securities, which are also contractual 
obligations, property to which Art. 7 applies. In 
other words, cl. (6) exempts from the operation 
of Art. 8 certain contractual obligations which are 
dealt with in Articles 7 and 9. Unless the Court 
is satisfied that the obligation to pay rent for 
bouse is a "financial obligation” as the term is 
used in Art. 9 then quite clearly Art. 8 will 
apply. If the obligation to pay rent was a finan¬ 
cial obligation within Art. 9, then of course by 
reason of Art. 9 (b) the Province of East Bengal 
or Eastern Pakistan will be liable. But as I 
have said previously the term ‘‘financial obliga¬ 
tions” used in Art. 9 must be given a restricted 
meaning. The obligations must be of a nature 
similar to the obligations which are set out pre- 
viously in that section. In my view, the obliga¬ 
tion to pay rent for these premiee3 ia a purely! 
contractual obligation wnich is covered by Art. 81 
and as from Indepenence day the purposes of 
the letting of the house were exclusively the 
purposes of West Bengal, then West Bengal ia 
liable for rent which acorued due from the old 
Province of Bengal before partition. That to 
my mind i3 clear from the terms of Art. 8, aub- 
cl. (2). If after Independence day the purposea 
of the contract can be regarded as exclusively 
the purposes of the new Province of Weat 
Bengal then West Bengal is liable for what accrued 
due under this contract before partition. 

[12] It may be that the case was not presen¬ 
ted properly before the lower Court and the truth 
may be that areas now failing within Eastern 
Pakistan may have been served by this hospital 
a3 well as areas which fell within West Bengal 
on partition. That is what is suggested in argu¬ 
ment before us; but as I have pointed out that 
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involves investigation into evidence and facts 
and such a oase does not appear to have been 
made in the Court below and therefore cannot 
in my view be made in revision here. It seems 
to have been presumed, if not conceded, in the 
Court below that the area served by this hospital 
fell exclusively to West Bengal on partition. 

[13] For tbe reasons which I have given, I 
am satisfied that tbe view of the lower Court is 
right and that the Province of West Bengal i3 
liable for rent for the period April to August 1946 
which was of course rent whioh accrued due 
before partition. 

[l-l] That being so, this petition fails and is 
dismissed. The Rule is discharged with costs. 

[15] Let the counter aflilavit filc-d in Court 
today be kept on the record. 

Sarkar J.—I agree. 

D.H. Petition dismissed. 


X A, I. R. (37) 1950 Calcutta 161 [C. N. 61.] 
K. C. Chundee and Gdha JJ. 

Sm. Champa Devi — Accused—Petitioner v. 

Babulal Goenka—Opposite Party. 

Criminal Revn. No. 924 of 1949, Decided on 9tb 
December 194!). 

•!< Criminal P. C. (1898), S. 342 — Applicability — 
Accused appearing through lawyer — Personal 
appearance exempted — Personal examination of 
accused under S. 342 is not necessary —Failure to 
call upon accused does not vitiate trial. 

Section 342 doe3 not govern S. 205, Criminal P. C., as 
it alao does not govern 3. 510A and in a case in which 
the accused is represented by a pleader in accordance 
with the permission granted by the Court, it is not 
necessary to call upon the accused to be personally 
present to bo examined under 342, Criminal P. C. 
failure to call upon the accused to be present for being 
examined does not vitiate the trial: A. L. R (21) 1934 
Rom. 212 Rel. on; A. I. R. (32) 1915 Cal. 432. Doubted 
atid Explained ; A. 1. R. (14) 1927 P. C 14, Ref. 

[Para 8] 

Annotation : C49 Com.) Ciiminal P. C , S. 342 N 3 
and 35. 

S. S. Mulicrjec — for Petitioner. 

Order—This rule was issued by our learned 
brother Sen J. on the petition of one Srimati 
Champa Devi who was an accused under trial 
on a charge under s. 323, Penal Code, before a 
Presidency Magistrate of Calcutta on tbe ccm. 
plaint of one Babulal Goenka, the opposite 
party. As our learned brother thought that the 
rule should ba disposed of by a Divisional Bench 
it has been placed before us under the orders 
of my Lord the Chief Justice. 

[ 2 l Tbe petitioner is a purdanashin lady not 
resident, it is said, in Calcutta. She applied to 
the Magistrate for permission to appear by an 
agent. She was rightly granted such permission 
by the Magistrate and was appearing through 
her lawyer. Then, an application was filed be. 
1950 C/21 & 22 


fore the Magistrate by the complainant opposite 
party asking that she should be required to 
attend personally to be examined under S. 342, 
Criminal P. C. Tbe petition wa3 rejected by the 
trying Magistrate. Tbe complainant came up 
before this Court and our learned brother Sen J. 
was of tbo opinion that tbe order of the Magis¬ 
trate should be set aside. Obviously, it appears, 
he was of the opinion that in view of a decision 
in tbe case of Adeluddin v. Emperor, 49 c. w. N. 
537 : (A. I. R. (32) 1945 Cal. 482: 47 Cr. L. J. 302), 
by a Divisional Bench of this Court consisting of 
Lodge J. and our learned brother himself, it was 
essential that tbe accused should be present at 
the time of tbe examination under S. 342, Cri¬ 
minal P. C. It appears that the previous petition 
was not with notice to tbe accused. When the 
accused came to know of it she filed the present 
petition and obtained this rule from our learned 
brother who has now sent it to a Divisional 
Bench as a consideration of other Divisional 
Bench decisions arises. 

[3] Under S. 205, Criminal P. C., whenever 
a Magistrate issues a summons ho has the power 
to dispense with personal attendance of the 
accused and permit him to appear by a pleader. 
This is subject to two qualifications, one con¬ 
tained in sub-s. (2) of the same section, namely, 
that if the Magistrate considers tbo presence 
of the accused necessary at any stage he has 
got tbo power to direct personal attendance of 
the accused and even to enforce the same. It 
must bo made clear that in tbo present case the 
Magistrate has not considered this to be neces¬ 
sary. The other is under S. 3GG, sub-s. (2) which 
lays down that if a Magistrate passes a judg- 
ment of conviction in which tho sentence is of 
imprisonment, then the accused is to bo called 
upon to attend, personally to hear the judgment 
even ii that accused had been previously per¬ 
mitted to appear by an agont. There is nothing 
in S. 34 2 itself which requires the porsonal 
attendance of the accused. Section 312 is a sec¬ 
tion which offers an opportunity to the accused to 
explain tbe circumstances appearing in evidence 
against him wLicb the Magistrate considers as 
requiring such explanation and also to say what 
he has got to say generally about tho case. This 
is the basic principle of s. 342. The section also 
enables tbe Magistrat9 at any stage of tho pro- 
ceedings to examine an accused person obviously 
to clear up any difficulties and the section 
makes it incumbent upon the Magistrate to hold 
an examination generally on the case at the 
close of the prosecution case. As this is for the 
purpose of enabling the Magistrate to know 
what the accused has got to say and further to 
enable the accused to given an explanation it 
do83 not appear to us to furnish any sufficient 
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reaeon why the accused should be compelled to 
be present if either the Magistrate does not 
think the presence of the accused necessary or 
the accused himself does not think that his 
presence is necessary to offer some explanation. 
The explanation may as readily be given by an 
agent as by the accused himself from the dock 
and in a majority of cases practically what 
happens is that the accused even when in the 
dock say3 nothing and subsequently files a 
written statement drawn up by a lawyer. So, 
wo do not see why even from practical consi¬ 
deration there is necessity for an insistence upon 
the presence of the accused. 

[j] In the decision reported in the case of 
Adeluddin v. Emperor, 49 o w. N. 537 : (a.I.R. 
(32) 1945 cal. 482 : 47 Cr. L. J. 302), no reason 
was unfortunately given and the other provi¬ 
sions of the Codo were not examined. That was 
a case in which ono of the accused in a joint 
trial with other accused persons had been 
allowed to ho represented by a pleader. Subse- 
quontly in an appeal taken against an order of 
conviction a point was raised that 8. 342, Crimi- 
dal P. C., had not been complied with as the 
accused had not been personally examined. It 
was in this connection that the question was 
examined under 8. 540A, Criminal P. C. In such 
a case, on the state of authorities at that time, 
it could be urged that there should be an exami¬ 
nation of the accused, but none of the previous 
authorities bad laid down that there should be 
personal examination of the accused. 

[5] In view of the decision in the case of 
Abdul Rahman v. Emperor , 64 I. A. 96: (a.I.R. 
(14) 1927 p. o. 44 : 28 Cr. L. J. 269), it is very 
doubtful whether the decisions of the Courts as 
to the mandatory nature of 8. 342, Criminal P. C., 
may not have to be thoroughly reviewed as in 
that decision a test had been laid down by the 
Judicial Committee to decide whether violation 
of a particular provision of the law would 
altogether vitiate the trial or be a curable irre¬ 
gularity if there is no failure of justice. What¬ 
ever may be the state of authorities under 8.342, 
Criminal P. C., there is no case in which, except 
that reported in Adeluddin v. Emperor , 49 C.w.N. 
637: (a. I. R. (32) 1945 Cal. 482 : 47 Cr. L. J. 302), 
referred to above, it has been held that absence of 
a personal examination of an accused when he is 
represented by a pleader is also a violation of 
8. 342. Where 8. 842 6peaks of an accused, it 
must be taken, if the accused is represented by 
a pleader, that the accused means the accused 
as represented by his pleader. We are unable 
to agree with the opinion that even under 
S. 540A the appearance of an accused person 
represented by a pleader is essential for his ex¬ 
amination under s. 342, Criminal P. C. We 
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hold that S. 366, sub-s. (2) governs both SB. 604A 
and 205 but 8. 342 governs neither. 

[6] We would have referred this matter to a 
Full Bench as, in our opinion, the decision in 
the case of Adeluddin v. Emperor, 49 C. w. n. 
537 : (A. I R. (32) 1946 Cal. 482 : 47 Cr. L. J. 302) 
is not correct, but in the present case it is not 
necessary to do so because this is not a case in 
which one out of several accused persons was 
allowed under S. 640A to be represented by a 
pleader. In the present case, the permission 
was granted under S. 205, Criminal P. C., as we 
have pointed out, and we have pointed out 
that in the Criminal Procedure Code there are 
two provisions for ordering subsequent personal 
attendance of the accused after an order dis¬ 
pensing with such attendance has been previ¬ 
ously passed under 8. 205 of the Code. Neither 
of these two applies in the present case. As far 
as the authorities are concerned, the cases of this 
Court reported in In the matter of Kiran 
Chandra, 6 0 w. N. lix, Devendra Nath v. 
Narendra Nath, 14 C. W. N. cxxxi and Raj 
Rajeslvwari Devi v. Emperor , 17 o. w. N. 1248: 
(23 I. c. 489 : 15 cr. L. J. 281), clearly support 
what the Magistrate did in dispensing with the 
personal appearance of the accused in the 
present case at the initial stage. All these deci- 
sions have been reviewed by us in a case recently 
in the Divisional Bench, as yet unreported, the 
case being Cr. Revn. No. 643 of 1949. There is a 
decision fully applicable to the present case of a 
Divisional Bench reported in In re Sukhalata 
Gupta, 21 C.W.N. clxviii, in which the Divisional 
Bench dispensed with the personal attendance 
of the accused until the conclusion of the trial 
and directed that a plea be taken through her 
pleader and in case she files a written state¬ 
ment the same may be accepted as embodying 
her plea. In our opinion, the order passed in 
that caee was correct and the same procedure 
should have been followed in the present caee. 

[7] This view receives support also from such 
a high authority as Sir John Beaumont in a 
a decision reported in Emperor v. Jaffar 
Kassum, 36 Cr. L. J. 1035 : (A. I. R. (21) 

Bom. 212 ). In that case in which it was said 
that want of personal examination of an accused 
allowed to be represented by a lawyer vitiated 
the trial, the High Court of Bombay held that 
8. 205 was not controlled by 8. 342, Criminal 
P. C. and the trial was not vitiated in any way. 
This is also the view of a Divisional Bench of 
this Court as we have already pointed out. 

[81 We, therefore, hold that B. 342 does not 
govern 8. 205, Criminal P. 0., as it also does 
not govern 8. 640A and in a case in which tne 
accused is represented by a pleader in accor - 
ance with the permission granted by the Court, 
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it is not necessary to call upon the acoused to 
be personally present to be examined under 
8. 342, Criminal P. C. The Magistrate, tbero- 
fore, in the present case acted rightly in refusing 
the application of tbe complainant opposite 
party and in dispensing with the presence of 
the accused petitioner even at the time of the 
examination under S. 342, Criminal P. C. 

[9] The result, therefore, is that the rule is 
made absolute and the order passed in Cr. Revn. 
no. 590 of 1949 set aside. 

M.K. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 163 (C. N. 52.] 
Das Gopta and Guha JJ. 

National Investment Co. Ltd., Calcutta — 
Petitioner v. Mohendra Nath Kundu and others, 
— Opposite Party. 

Civil Rule No. 574 of 1949, Decided on 20th Septem¬ 
ber 1949, from order of Diat. Judge, Alipur, D/- 9th 
Febuary 1949. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] of 
1885), S. 26F—Co-sharer tenant transferring his in¬ 
terest — Landlord exercising his right of pre-emp¬ 
tion under old section—Interest of cosharer tenant 
transferred to landlord — Other cosharer tenant 
transferring bis interest subsequently — Landlord 
having no right of pre-emption as landlord under 
new section — Landlord held was entitled to pre¬ 
empt as co-sharer under new section. 

Once a tenancy haB come into existence, it must in 
law be hold to be continuing, unless shown to have been 
extinguished, or split under the provisions of S. 88, 
Bengal Tenancy Act; and the burden of proving that it 
does not exist in tbe same form is on tbe person who 
says thiB. Thus, when a landlord acquires part of a 
tenanoy, no partial extinction of tbe tenancy results; the 
tenancy continues with only this change that the land¬ 
lord and the co-sharer tenant, whose Bhare has not been 
acquired, are now the tenants of the holding: A. I. R. 
(29) 1942 Cal. 68 and 46 0. W. N. 853, Ref. 

[Paras 9 and 10] 

When a co-sharer tenant transferred his interest in 
the holding, the landlord exercised his right of pre-emp¬ 
tion under the old S. 26F and obtained an order by 
which the interest of tbe co-sharer tenant stood trans¬ 
ferred to him. Subsequently the other cosharer tenant 
also transferred his interest. The landlord had no longer 
any right of pre-emption as a landlord in view of tho 
now 8. 26F. He claimed however to havo become co- 
sharer of the tenanoy as a result of the transfer to him 
of a co-abater's interest under the old section, and so, to 
be entitled to exercise the right of pre-emption which 
tbe new seotion gives to co-sharer tenants: 

Held that the landlord was entitled as a co-sharer 
to exercise a right of pre-emption ufcdor the new sec- 
t ‘ on * [Para 14] 

Atul Ch. Gupta and N. C. Chakaravarly — 

for Petitioner. 

Hiralal Chakravarty and Shyamadas Bhattachar- 
jee—toi Opposite Party. 

Das Gupta J. — Section 26 (f), Bengal 
Tenanoy Act, as enacted by the amending Act 
of 1928, gave the immediate landlord of a hold, 
iiig a right of pre-emption, in thecaeeof a trans¬ 


fer of tho bolding by the tenant, with a few 
exceptions. When tbe Act was further amended 
tbe right of the pre-emption was taken away 
from landlords and given to cosharer tenants. 
In the present case, the facts are that when a 
cosharer tenant transferred his interest, in (sic) 
tho opposite partios as landlords exorcised their 
right of pre-emption, aud obtained an order by 
which tbe interest of tbe cosharer tenants stood 
transferred to them. The other cosharer tenant 
has since transferred hi3 interest to the petitioner, 
but the opposito parties havo no longer any 
right of pro-eruption as "landlords,” since the 
law has changed. They claim, however, to have 
become cosharers of the tenancy as a result of the 
transfer to them of a cosharer's interest under 
the old s. 26F, and so, to be entitled to exercise tho 
right of pre emption which the new section gives 
to cosharer tenants. 

[2] The Court below accepted this contention 
of the opposite parties and allowed tbe applica¬ 
tion for pre-emption. 

[3] On behalf of tbe petitioners, Mr. Atul 
Chandra Gupta has contended before U3that the 
landlord cannot in law become bis own tenant; 
and so, even after tbe transfer to themselves of 
the interest of a cosharer tenant tho opposite 
parties did not become cosharer tenants of tho 
holding, but continued to be ‘landlords’ only. 

[4] Section 2 (17), Bengal Tenancy Act, defines 
‘tenant’ as "tho person who holds land under 

another person aud is." Obviously, when 

a tenancy originates, tbe landlord and the tenant 
cannot be one and the same person. After a 
tenancy has come into existence, with say, a as 
tbe landlord, and B, as tho tenant, is it right to 
say that if A acquires B’s interest, or B acqui- 
rea a’s interest—tbe tenancy ceases to exist ? It 
has been held that this will depend on bow far 
the law of merger will be applicable, and that 
whether tbe two interests—landlord’s interest and 
tenant’s interest—will merge or not, will depend 
on the intention of tbe person. Thus, under the 
ordinary law of merger, where say A was the 
landlord of a tenure, and B tho tenant, and A 
purchases B’s interest A may keep tbe tenure- 
holder’s interest separate from the landlord’s 
interest, and then tbero will be no merger. In 
such a case, A tbe landlord, and B the tenure- 
holder will be considered to be different per¬ 
sons, within the meaning of S. 2 (17), Bengal 
Tenancy Act. 

[6] Section 22 (l), Bengal Tenancy Act, in¬ 
troduces a special rule of merger, in providing 
that where tbo landlord of an occupancy hold¬ 
ing is a proprietor (sic) a tenure-holder, and 
the entire landlord’s interest and tenant’s is 
united in the same person, the tenant’s interest 
merges in the landlord. Section 22 ( 2 ) provides 
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when the ocoupancy raiyat's interest and a co¬ 
sharer landlord’s interest is combined in the 
same person, there will ba no merger; but where 
a co-sharer laudlord acquires the raiyati hold¬ 
ing by purchase at a rent sale or certificate sale 
under the Act, the raiyati interest will merge 
in his landlord’s interest, but he will have to 
pay a fair and equitable sum to the other co- 
sbarer landlords. 

[G] It is important notice (sic) that S. 22 
makes no provision for the case of the landlord’s 
interest and a co-sharer tenant’s interest being 
combined in the same poison. 

[7] Turning now to the old S. 26 (f), Bengal 
Tenancy Act, we find that as soon as the land- 
lord’s application for pre-emption is granted, 
the right, title and interest in the holding accru¬ 
ing to the transferee, shall be deemed to have 
vested in the landlord whose application has 
been granted subject to the provision of S. 22. 
As s. 22 has no provisions applicable to a case 
where a landlord acquires part of the tenancy 
interest, the consequence of the above provision 
of sub-s. (5) of the old S. 2G (p) is that the op¬ 
posite parties hold apart from the landlord’s in¬ 
terest a share of the tenant’s interest. 

[8] Mr. Gupta argues that the automatic re¬ 
sult of this is that the tenant’s interest is wiped 
out, and the tenancy continues only for the un- 
transferred portion and the landlord is the land¬ 
lord for this altered tenancy. According to this 
argument, suppose there was a holding with a 
rent of Rs. 50, and an area of 10 bighas, and on 
eight annas share of the tenant’s interest being 
sold, landlord in exercise of his right of pre¬ 
emption acquires this eight annas interest, the 
tenancy will at once become one with a rent of 
Rs. 25 held by the owner of the unsold eight 
annas share under the landlord who has exer¬ 
cised the right of pre emption. If this argument 
is not accepted, Mr. Gupta points out, the land¬ 
lord will be able to sue the co-sharer who has 
not sold, for the entire Rs. 50, even though he 
is himself liable for Rs. 25. Thi3 is certainly a 
curious position. But another ourious thing will 
result, if ftlr. Gupta’s argument of the automa¬ 
tic birth of a new tenancy is accepted. The 
area, in our illustration, was 10 bighas. Which 
portion of these 10 bighas will form the holding 
for the tenancy of Rs. 25? Obviously without a 
partition, this cannot be ascertained. The new 
tenancy with a rent of rs. 25, will be, therefore, 
for an unascertained portion of the former hold¬ 
ing. This is perhaps even more unsatisfactory 
than what results from the joint and several lia¬ 
bility of - each co-sharer tenant for the entire 
rent of the holding. 

[9] I am, therefore, unable to accept Mr. 
Gupta’s argument that an automatic alteration 
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of the tenancy by a process of redaction, takes 
place, when the landlord acquires part of the 
tenancy interest. Once a tenancy has come into 
existence, it must in law be held to be conti¬ 
nuing, unless shown to have been extinguished, 
or eplit under the provisions of S. 8S, Bengal 
Tenancy Act, and the burden of proving that it 
does not exist in the same form i3 on the person 
who says this. There is no case here of extinc¬ 
tion of the entire tenancy, or a splitting of the 
old tenancy into two or more new tenancies. 
Mr. Gupta’s argument is that part of the old 
tenancy has been extinguished by the mere fact 
of the landlord having acquired it. As I. have 
stated above, the position according to the ar. 
gument will be that a tenancy comes into being, 
but it is not known what lands it includes. This 
is a contradiction in terms. 

[ 10 ] In my judgment, when a landlord ac 
quires part of a tenancy, no partial extinction 
of the tenancy results; the tenancy continues 
with only this change that the landlord, and the 
co-sharer tenant who38 share has not been acqui- 
red, are now the tenants of the holding. 

[ 11 ] A somewhat similar question was consi¬ 
dered by Derbyshire C. J. and Sen J. in B. A. 
Basil v. Charu Chandra Chatterjee, 46 C.W.N. 
853. 

[ 12 ] When they had to decide whether when 
a co-sharer tenant acquires the entire landlord’s 
interest, the tenancy continues the same, their 
Lordship3 held that the tenancy continues, so 
that even after acquisition of the landlord’s in¬ 
terest, a co-sharer tenant remains co-sharer 
tenant. 

[13] In Amjat Talulcdar v. Bohini Kanta 
Bhattacharjee, 45 0. W. N. 901 : (A. I. R. (29) 
1942 Cal. 68), Henderson J. sitting singly, had 
to consider exaotly the question as is now be¬ 
fore us, and decided that the landlord on ac¬ 
quiring share of a tenancy becomes a co-sharer 
tenant. 

[14] My conclusion is that the Courts below 
rightly held that the opposite parties were entit¬ 
led as "co-sharer” ’to exercise a right of pre¬ 
emption under the new 8.26 (F), Bengal Tenanoy 
Act. 

[15] I would, therefore, discharge the Rule 
with costs. Hearing fee 3 gold mohurs. 

Guha J. — I^agree. 

v.R B. Rule discharged. 

A. I. R. (37) 1950 Calcutta 164 [ C. N. 53.] 

Harries C. J. and S. N. Banerjee J. 

Messrs. Tobacco Manufactures (India) Ltd. 
—Appellant v. Mrs. Marian Stewart — Res* 
pondent , . 

A. F. 0. 0. No. 29 of 1949, Deoided on 2nd December 
1949. against order of Commissioner for Workmens 
Compensation, Bengal, D/- 7th February 1949. 



Calcutta 165 


1950 


Abdul Majid v. The King 


Workmen’s Compensation Act (1923), S. 3 (1) — 
Compensation — Right to — Workman should be 
acting in course of employment — “Employment” 
includes things belonging to or arising out of it. 

A workman in order to be entitled to the compensti' 
tion, should be acting in the course of his employment, 
that is to say, when he is doing something in discharge 
of a duty to his employer directly or indirectly Imposed 
upon him by his contract of service. The word “em¬ 
ployment” covers and includes things belonging to or 
arising out of it: 1924 A. C. 59, Rel. on. [Para 3] 
Annotation : (’46-Man ) Workmen’s Compensation 
Act, S. 3 N. 2. 

(b) Evidence Act (1872), S. 32—Scope — Work¬ 
man on way to factory on bicycle — Accident and 
subsequent death of workman _ His widow stating 
cycle given by employer to avoid late attendance — 
Statement made on what she heard from husband 
—Statement is not admissible. 

A statement made by the widow in her evidence be¬ 
fore the Commissioner for Workmen’s Compensation 
that she had heard from her husband, who was then 
dead as a result of injuries reoeived iu an accident 
while proceeding to the factory, that tho bicycle on 
which he met with the accident had been given to him 
by his employer, became otherwise he might bo late in 
attending the factory, is hearsay, as it does not fall 
within any of the sub sections of S. 32 and, therefore, 
inadmissible. [Para 6] 

Annotation *. (’46-Man.) Evidence Act, S. 32 N. 1. 
Bhabes Narain Bose— for Appellant. 

Noni Coomar Chalcraborli and Sultrily Ganguly 

— for Respondent. 

Banerjee J. — This is an appeal by the em. 
ployer from an order made by tho Commissioner 
for Workmen’s Compensation, West Bengal, 
awarding compensation against the employer to 
the widow of tho deceased workman in the 
following circumstances. 

[ 2 ] One Lionel Henry Stewart was a mechanic 
employed by Messrs. Tobacco Manufactures 
(India) Ltd., (who is the employer,) in its Kid* 
derpore Factory. Stewart lived in Howrah and 
had to attend the Factory at 8 in the morning, 
On 10th April 1947, he was going to work riding 
a bicycle. He was knocked down by a lorry 
belonging to the Civil Supplies, Government of 
West Bengal, near Princep’s Memorial and 
received injuries. Stewart died on 13th April 
1947 from the injuries. His widow claimed 
compensation from the employer on tho ground 
that the accident arose in course of and out of 
the employment. 

[8] The law is well established that the work¬ 
man in order to be entitled to the compensation, 
should be acting in the oourse of his employ¬ 
ment, that is to say, when he is doing something 
in discharge of a duty to his employer directly 
or indirectly imposed upon him by his contract 
of service. The word “employment” covers and 
inoludes things belonging to or arising out of it: 
St. Helens' Colliery Ltd. v. Hewitson, 1924 a.c. 69. 

[4] The learned Commissioner found that the 
employer gave the bicycle to Stewart to secure 


his punctual attendance at tho factory, and the 
workman was bound to use the bicycle. And tho 
route by which the deceased went was a reco. 
gnised and permissible route. According to him, 
therefore, the accident arose in the course of the 
employment and out of it. 

[5l Lhe learned Commissioner roached his 
conclusion relying on a statemout made by the 
widow in her evidonce before the Commissioner 
that she had heard from her husbaud that tho 
bicycle had been given to him by his employer, 
because otherwise he might be late in attending 
the factory. 

[6] In our opinion, this evidence is hearsay.j 
It does not come within any of the sub-sections 
of 9 . 32, Evidence Act. Therefore, it is inadmis¬ 
sible. There is no other evidence to support the 
finding of the Commissioner that tho bicycle was 
supplied by the employer to tho deceased for 
doing his duty. Therefore, the Commissioner’s 
Gnding is wrong in law. We, therefore, allow 
this appeal and set aside the order. 

[ 7 ] The employer's counsel did not ask for 
costs of this appeal against tho widow. So, 
there will be no order as to oosts. 

Harries C. J. —I agree. 

M K. Appeal allowed. 


A. I. R. (37) 1950 Calcutta 165 [C. N. 54.] 

Sen J. 


Abdul Majid — Accused — Petitioner v. 
The King. 

Criminal Revo. No. 681 of 1949, Decided on 12th 
September 1949. 

(a) Criminal P. C. (1898), S. 162-Grant of copies 
of statements to accused — Court cannot reluse 
merely because statements are signed. 

Section 162 of the Code nowhere says that if the 
statements made to the police by witnesses are signed 
by them, the accused will not bo entitled to get copies 
of such statements. It merely contains a provision that 
the statements should not be signed. The police or the 
prosecution cannot render the section nugatory by dis - 
obeying its provisions and making the witnesses sign 
their statements. 

Hence the Court is not justified in refusing copies of 
statements of witnesses merely because they are signed 
by tho witnesses. „ [Para 2 J 

Annotation : (’19-Com.) Criminal P. C., b. 1G-, 
N. 9 and 11. 


.) Criminal P. C. (1898), S. 162 - ‘In the course 
investigation under this chapter’ — Statement 
le to police during investigation under S. 174 

i within S. 162. . _.. £Para 2J 


N. 7, Pt. 4. 

(c) Evidence Act (1872), S. 145 — Statements 
recorded under R 254 (b). Police Regulation, Bengal 
are not privileged and accused is entiiled to get 
coDies of such statements for cross examination of 
witnesses under S. 145 —Criminal P. C. (1898), S. *62: 
A. I. R. (16) 1929 Cal. 257. Ref. i*™ 

Annotation : (’46-Man.) Evidence Act, S. 14 ), N. o. 


S. S. Mukherjee — for Petitioner. 
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Order — This Rule has been obtained by 
the accused whose application to ba given co¬ 
pies of the witnesses’ statement to the police 
during the investigation of this case has been 
refused by the learned trying Magistrate. Against 
the order of refusal the Sessions Judge was 
moved to refer the matter to this Court. The 
learned Sessions Judge stated that the order 
was bad but he said that the Magistrate may 
reconsider the order and allow the defence to 
get copies of tho statements made by the wit¬ 
nesses before tho police or he may acquit the 
accused. For these reasons he thought that he 
should not delay the proceedings by making 
a reference to this Court. 

[•2] The learned Magistrate’s order is in my 
opinion entirely wrong. An accused person i3 
entitled under the provisions of S. 162 , Criminal 
P. C., to got copies of the statements made by 
persons to tho police during an investigation 
under Ch. 14 of the said Codo provided that 
such persons are examined as witnesses by tho 
prosecution. The accused when ho gets such 
statements is entitled to use them for the pur¬ 
poses of contradiction in the manner provided 
by 8. 145, Evidence Act. Now, 3. 1 G 2 of the Codo 
stales that persons examined by the police shall 
not sign their statements. These statements 
were signed by the witnesses and the Magistrate 
says that this i3 a good ground for holding that 
S. 102 of the Code does not apply and therefore 
tho defence are not entitled to got copies of the 
statements of the witnesses. Tuis view, I must 
say, w’ith respect exhibits both a misapproo^tion 
of the law and also a wrong sense of justice and 
fair play. Section 1G2 of tho Code nowuere says 
ithat if the statements made to tho police by 
witnesses are signed by them, the accused will 
not bo entitled to get copies of such statements. 
It merely contains a provision that the state, 
moots should not be signed. The police or the 
prosecution cannot render the section nugatory 
iby disobeying its provisions and making the 
witnesses siga their statements. I should have 
thought that an elementary sense of justice 
would have prevented any ono from coming to 
suuh a conclusion a3 the learned Magistrate has 
done. Next, the learned Magistrate holds that as 
the statements were recorded under the provi- 
sion3 of r. 251 (b), Police Regulation, Bengal, 
therefore those statements do not come within 
the purview of 8. 162, Criminal P. C. The answer 
! to this point is obvious. If these statements be 
treated as statements recorded under the Police 

I 

Regulation, Bengal, then there is nothing to 
prevent the accused getting copies of such state- 
ments for cross examination of the witnesses 
under S. 145, Evidence Act. Such statements 
iaro not privileged. In this connection I would 


SUDHANYA CHARAN A. I. R. 

refer to a decision of thi3 Court in the case of 
Panchanan Mukherjee v. Emperor, 33 o. w. 
N. 203 : (A. I. R. (16) 1929 Cal. 257 : SO Cr. L. J. 
577). Further, the investigating officer himself 
says that he carried out the investigation in! 
accordance with the provisions of S. 174, Crimi¬ 
nal P. C If that be correct, then S. 162 , Crimi¬ 
nal P. C., applies because it refers to statements 
made by persons to a police officer in the course 
of investigation under ch. 14 and s. 174 is 
in chapter 14, Criminal P. C. I do not know 
why the learned Magistrate says that this was 
not an investigation under S. 174, Criminal P. 0. 
That section deals inter alia with the investi¬ 
gation of a case where a person had died under 
circumstances raising a reasonable suspicion 
that some other person ha3 committed an offence. 
Here, the case related to the death of a girl 
being caused by the rash driving of a motor 
vehicle. This clearly comes under the provisions 
of S. 174 (1) (c), Criminal P. C. I wish it to be 
clearly understood that I am not for a moment 
suggesting that the case against the accused is 
in any way established, nor am I giving any 
opinion whatsoever regarding the merits of the 
case. All I wish to say i3 that the case is one 
which falls under S. 174 (1) (c), Criminal P. C., 
if the allegations are proved to be true. It may 
aho fall under the provisions of s. 174 (l) (b) 
of the Code. 

[3] For the reasons stated above, I set aside 
the order of the learned Magistrate and direct 
that copies of the statements made by persons 
to the police who are called as witnesses in thi3 
case bo supplied to the accused whether they 
are signed or unsigned or whether they are re¬ 
corded under the provisions of chapter 14, Cri¬ 
minal P. C. f or under any other provision of 
the law in order to enable the accused to use 
tho statements for tli9 purpose of contradiction. 

[4] The Rule i3 made absolute. 

K S. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 166 [C . N. 55.] 

R. P. Mookerjee J. 

Sailendra Nath Sen—Auction-Purchaser — 
Petitioner v. Sudlianya Charan Das Naiya 
and others — Opposite Party. 

Civil Rule No. 595 of 1919, Decided on 23rd Novem¬ 
ber 1949, to revise order of Sub-Judge, 4th Court, 
Alipore, D/- 20th January 1919. 

(a) Tenancy Laws — Bengal Tenancy Act (VIII 
[8J of 1885) Ss. 173 and 174 (3)-Application under 
both sections -Rejection by trial Court —Appeal- 
Appeal lies against order so far as it is under 
S. 174 (3). _ |fl 

Where an application to set aside an auction sale i- 
mado jointly under Ss. 173 and 174 (3) and the trial 
Court refuses to set aside the sale under either ox tu® 
two sections, an appeal lies against the order so far as I 
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13 direoted against the order passed under S. 174 (3) : 
A. I. R. (14) 1927 Cal. 833, Disting. [Para 3] 

(b) Tenancy Laws — Bengal Tenancy Act (VIII 
[8] of 1835), S. 174 (3) — Application under, to set 
aside sale on ground oi fraud — Benefit of S. 18, 
Limitation Act —Fraud on part of auction purchaser 
need not be proved—Limitation Act (1908), S. 18. 

In a case ooming under S. 174 (3), Bengal Tenancy Act 
where an application is filed long after the statutory 
period and the provisions of 8. 18, Limitation Act, aro 
attracted, it is not necessary to come to a definite find¬ 
ing that the auction purchaser was a party to the fraud 
which had kept the applicants out of knowledge during 
the period in question. Section 18, Limitation Act, may 
be availed of to extend the period of limitation of an 
application for setting aside a 6ale where fraud is proved 
to have been committed by the decree-holder though 
the auction purchaser who was a stranger was not a 
party or accessory to the fraud. The fraud that can be 
alleged or proved against an auction purchaser would 
ordinarily be a fraud subsequent to the sale but for 
invoking the benefit of S. 13, Limitation Act, it is not 
necessary to prove fraud subsequent to the sale: A I. R. 
(36) 1949 Cal. 212, Rel. on; 46 C. W. N 403, Dislxng. 

[Paras 4 and 5] 

<7. S. Sen and Amal Kumar Muliherji 

— for Petitioner. 

Chandra Selihar Bhowmih —for Opposite Party. 
Order. — Thi9 is an application in revision 
on behalf of the auction-purchaser against an 
order passed by the lower appellate Court setting 
aside a sale. The sale in question was held on 
5th May 1941, and a jama of R3. 74-8-16 gandas 
covering an area of about 79 bighas was sold for 
as. 203-9-0. About a quarter of this area was 
khas land and the remaining portion was 
tenanted. The sale was confirmed on 7th Juno 
1911 and the auction purchaser thereafter obtain¬ 
ed possession through Court. About four years 
later, on 24th July 1946, an application purport¬ 
ing to be under 8s. 173 and 174 (3), Bengal 
Tenancy Act was filed by the judgment-debtors. 
It was alleged that the auction-purchaser was 
the benamdar of some of the judgment-debtors 
and this was made the foundation of the appli- 
cation under 8. 173. Various allegations about 
suppression of service of notices and other 
irregularities and of fraud were made in support 
of the prayer mado under S. 174 (3), Bengal 
Tenancy Act. This joint application was dis¬ 
missed by the learned Munsif and all the 
allegations by the judgment-debtors were rejected. 

[2l An appeal was taken before the learned 
Subordinate Judge against this decision. It was 
held that although the judgment-debtors seemed 
to have some understanding with the auction- 
purchaser prior to the confirmation of the sale 
and though the case was not free from a strong 
suspicion that some of tho judgment-debtors 
were in league with the auction-purchaser, it 
had not been conclusively proved that he was 
the benamdar of some of the judgment-debtors. 
It was accordingly held that the application 
under 8.178 had been rightly dismissed by the 


learned Munsif. In connection with the appeal 
preferred under 8. 174 (3), Bengal Tenancy Act, 
tho learned Judge camo to the conclusion that 
there had been not only material irregularities 
and fraud in publishing and conducting the sale, 
to the detriment of the applicants, but that tho 
judgment-debtors had been kept out of their 
knowledge of the salo by tho fraudulent aotion 
of the decree-holder. In this view, the salo was 
set aside. 

[3] It is against this order that tho present 
application has been moved in this Court. It i3 
contended in the first instance that no appeal 
lay to the lower appellate Court against tho 
decision of the learned Munsif. Reliance is 
placed on the case of Durga Charan v. Bishnu- 
yada, 46 0. L. J. 172: (A. I. R. (14) 1927 Cal. 
833), for the proposition that if there be a joint 
application under 6s. 173 and 174 (3), Bengal 
Tenancy Act, no appeal would lio even against 
that portion of tho order which deals with the 
prayer under S. 174 (3), Bengal Tenancy Act. 
On a reference to tho decision itself it is appa¬ 
rent that this proposition finds no support. If 
there is a joint application under the two sec¬ 
tions mentioned above and tho trial Court 
sets aside the sale under S. 173, Bengal 
Tenancy Act, the Court considered that an 
appeal against that part of tho decision which 
dealt with tho prayer under S. 174 (3), Bengal 
Tenancy Act would not entitle tho aggrived 
party to any relief in tho appeal. This is due to 
the fact that the sale having been set aside under 
s. 173 , it becomes infructuous for the appellate 
Court to go again and further into the question 
whether the sale can or ought to be set aside for 
the reasons assigned which como under S. 174 (3), 
Bengal Tonanoy Act. In the case now before 
me, the trial Court had rofused to sot aside the 
sale under either of the two sections. If the 
Court of appeal set* aside the salo on appeal on' 
grounds falling under S. 174 (3), Bengal Tenancy, 
Act, there would be no decision by the appellate* 
Court which would be contradictory to the deci¬ 
sion arrived at by the trial Court under S. 173 
of the Act. The jurisdiction of the Court to 
entertain an appeal against an order passed; 
under 8. 174 (3), Bengal Tenancy Aot, cannot bej 
taken away by reasons which were attempted 
to be placed before me. The appeal was compe 
tent so far as the same was directed against the 
order passed under 8. 174 (3), Bengal Tenancy 
Act. 

[ 4 ] It is next contended on behalf of the peti- 
tioner by Mr. Sen that in a case coming under 
8. 174 (3), Bengal Tenancy Act. where the appli¬ 
cation is filed long after the statutory period and 
the provisions of 8.18, Limitation Act have to be 
attracted, the Court must come to a definite 
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finding that the auction purchaser was a party 
to the fraud which had kept the applicants out 
of knowledge during the period in question. 
Reliance is placed on Jagiswar Das v. Deb 
Narain Roy, 46 c. w. N. 403. It may be pointed 
out that the observations which appear in that 
judgment are all obiter as it had been held that 
there had been a previous application by the 
petitioner some years ago. On that finding 
alone there could be no doubt that the applica¬ 
tion was, apart from any other consideration, 
barred by limitation. Certain observations there 
are no doubt but they are not a decision on the 
point which actually arose. Reference was also 
made to the case of Alul Jamil v. Ambia 
Ehatun, 43 C. W. N. 862: (A. I. R. (26) 1939 cal. 
663). Tho actual decision in this case also was 
that the initial onus of proving that by reason 
of fraudulent concealment on the part of the 
person against whom the applicant bad made 
the petition that he had been kept from the 
knowledge of his right to file the same, lies very 
heavily on the applicant. The manner in which 
such fraud is to be proved by the applicant 
was also indicated. 

[5] Section 18 , Limitation Act, provides : 

“Whore any pers >n having a right to institute a suit 
or make an application has, by means of fraud, been 
kept from the knowledge of such right or of the title 
on which it is founded, 

or where any document necessary to establish such 
right bus been fraudulently concealed from him, the 
time limited for instituting a suit or making an 
application: 

(a) against the person guilty of the fraud or acces¬ 
sory thereto or 

(b) against any person claiming through him other¬ 
wise than in good faith and for a valuable considera¬ 
tion, 

shall be computed from tho time when the fraud first 
became known to the person injuriously affected 
thereby. . ..” 

This section was recently considered by B. K. 
Mukherjea J. in the case of Mahipati Haidar 
v. Atul Krishna, 53 c. W. N. 687: (a. I. R. 
(36) 1949 Cal. 212 ). It was held there that S. 18, 
Limitation Act may be availed of to extend the 
period of limitation of an application for setting 
aside a sale where fraud is proved to have been 
committed by the decree-holder though the 
auction-purchaser who was a stranger was not 
a party or accessory to the fraud. I respectfully 
agree with the view above. The fraud that can 
be alleged or proved against an auction purcha¬ 
ser would ordinarily be a fraud subsequent to the 
sale but as has been held repeatedly that for 
invoking the benefit of s. 18 , Limitation Act, it 
is not necessary to prove fraud subsequent to the 
sale. The provisions of a. 18 cannot bs interpre¬ 
ted so as to make it incumbent on the petitioner 
to prove that in respect of the items of fraud 
proved against the decree-holder, the auction 
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purchaser was also an accessory thereto. In this 
view, the findings arrived at by the Court of 
appeal below were sufficient for setting aside the 
sale. 

[6] The Rule is accordingly discharged with 
costs. 

D.R R. Rule discharged. 

A. I. R. (37) 1950 Caloutta 168 [C. N. 56.) 

Sen J. 

Tetri—Petitioner v. Ram Neicaj—Opposite 
Party. 

Criminal Revn. No. 814 of 1949, Dicided on 23rd 
November 1949. 

Criminal P. C. (1898), Ss. 488, 561A — Order for 
maintenance — Cancellation of — Subsequent com¬ 
promise between parties —Both husband and wife 
filing joint application for cancellation of order— 
Magistrate has jurisdiction to cancel it — High 
Court also may cancel it under S. 561A. 

An order passed under S. 488, Criminal P. C. ,is a 
continuing order and it is based upon the fact that the 
husband and wife are at variance and that the bnsband 
has refused to maintain his wife. In these circumstances 
the husband is compelled to maintain his wife by an 
order passed under 8. 488 of the Code. It is clear from 
the provisions of the various sub-sections to Ss. 488 and 
489, that this order of maintenance is dependent upon 
certain circumstances continuing to exist. In altered 
circumstances the order may bo set aside or varied. The 
two sections lay down certain conditions under whioh 
an order for maintenance may be set aside. It is true 
that the sections have not mentioned the particular 
circumstances of a compromise between the parties, but 
it would be reasonable to hold that where parties have 
come together and have asked the Court to cancel an 
order for maintenance the Court has jurisdiction to 
cancel such order. In any event High Court by virtue of 
the provisions of 8. 561A of the Code has certaiD 
.nherent powers and under those powers it can cancel 
the order of maintenance in such circumstances: A. I. R. 
(10) 1923 Cal. 456 ; A. I. R. (14) 1927 Mad. 376 and 
A. I. R. (18) 1931 Rang. 89, Disting. [Para 4} 

Annotation: (’49-Com.) Criminal P. C., S. 488 N. 16, 
24. 

Amarcsh Chandra Boy and Bircsu-ar Chatterj* 

—for Petitioner. 

Pebabrata Mulcherjee—tor Opposite Party. 

Order —The petitioner has obtained this 
Rule and it relates to certain proceedings under 
8. 488, Criminal P. C. 

[2] The material facts which need be stated 
briefly are as follows: The petitioner applied for 
an order of maintenance under s. 488, Criminal 
P. C. against her husband. The order granting 
maintenance wa3 made on 23rd June 1947. There 
were certain proceedings thereafter whioh need 
not be considered. On 3rd November 1947, the 
husband made an application under S. 488, sub- 
s. (6), Criminal P. C., for cancellation of the 
order for maintenance on the ground that bis 
wife was living in adultery. When that applica¬ 
tion came to be heard a compromise petition 
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was put in on 2nd December 1918 which is in the 
following terms: 

“The humble petition of the parties in this case, most 
respectfully sheweth: That the above matter has been 
compromised between the parties and the husband and 
wife have agreed to live together and none of the parties 
de3ire3 to proceed with any case against the other either 
civil or criminal. 

That your petitioner Ram Nawaj will maintain bis 
wife honourably and there will be no further cause of 
dissatisfaction for the wife. 

That your petitioner Tetri has agreed to live with her 
husband as a faithful wife. 

In the circumstances your petitioners pray that your 
Honour would be pleased to treat this case as compro¬ 
mised and the order of maintenance may be treated aa 
ineSective. And your petitioner, as in duty bound, shall 
ever pray.” 

Thereafter the learned Magistrate passed an 
order on that very date in the following 
terms : 

“Petition filed that the matter is amicably settled. 
Proceedings dropped. The order of maintenance already 
passed becomes ineffective. Both side3 present.” 

On 4th December 1948 the wife came again 
before the Court and filed a petition stating that 
in pursuance of the compromise petition she 
went to her husband’s bouse, that husband 
assaulted her and kept her under lock and key 
and threatened to cut off her hands and logs. It 
is futber stated that she managed to come out of 
the room with some difficulty and she asked the 
Court to set aside the order of 2 nd December 
1948 and review the case and issue notice on the 
second party to appear before the Magistrate. 
The learned Magistrate held that the parties 
having already compromised the matter and 
he having passed an order upon the compromise 
he could not revivo the order for maintenance 
after the compromise had been effected and that 
the remedy of the wife lay in making a fresh 
application. In this view he refused the applica. 
tion. Against tbia order, there was a motion pre¬ 
ferred to the Sessions Judge which was heard by 
the Additional Sessions Judge and he refused to 
refer the case to this Court. The petitioner then 
applied for and obtained the present rule. 

[9] It is argued on behalf of the petitioner 
that the learned Magistrate bad no jurisdiction 
to pass the order which he did upon the compro- 
mise petition. It is said that once an order for 
maintenance is made it can only be cancelled or 
reviewed upon the conditions mentioned in 
8 s. 488 and 489, Criminal P. C. If the conditions 
specified in those eeotions were not present the 
Court had no jurisdiction to cancel the order for 
maintenance. It is argued that the order of 2nd 
December 1948 being without jurisdiction, the 
order for maintenance still subsists. Learned 
advocate on behalf of the husband frankly 
admits that there is no specific provision in the 
Code which empowers a Magistrate to cancel an 


order for maintouance upou a compromise peti¬ 
tion filed by the parties after the order has been 
made; but he contends that in the circumstances 
which have occurred the basi3 of the order for 
maintenance no longer exists, and that as it is 
an order dependent on certain continuing cir¬ 
cumstances it has become infructuous and that 
this Court should not interfere with the order of 
the learned Magistrate refusing to accede to the 
prayer made in the petition of the wife. I have 
been taken through both 89. 468 and -489, Crimi¬ 
nal P. C; it is clear that there is no express 
provision in these sections which permits a 
Magistrate to cancel an order for maintenance 
which he has already made on the ground that 
the parties have made up their differences and 
wished to have the order cancelled. On the 
other hand, there is no prohibition in the Code 
against a Magistrate acting upon a petition of 
compromise in proceedings under s. 488, Crimi¬ 
nal P. C. In my opinion, if both the parties 
approached the Magistrate after the Magistrate 
made an order of maintenance and said that they 
did not wish this order to continue there 
could be no obstacle in the way of the Magis¬ 
trate passing an order in terms of the com. 
promise. On behalf of the petitioner, I was 
referred to two decisions, namely, Parul Bala 
Debi v. Satis Chandra, 37 c. L. J. ISO: (a I. R. 
(10) 1923 Cal. 456: 24 Cr. L. J. 945) and Kan - 
anqammal v. Pandara Nadar, 50 Mad. 663: 
(A. I. R. (14) 1927 Mad. 376 : 28 Cr. L. J. 27l). The 
facts in these cases are quite different. In those 
cases the wife after an order for maintenance 
had been made went to live with her husband 
for some time. Thereafter she loft her husband 
and applied for recovery of maintenance in ac- 
cordance with the order passed by the Magis¬ 
trate. The Courts held that the mere fact that 
she had gone to stay with her husband did not 
have the effect of cancelling or nullifying the 
order for maintenance and that until such order 
of maintenance is cancelled or nullified tbo wife 
is entitled to claim maintenance in accordance 
with the terms of the order. 

[4] Learned advocate for the husband re¬ 
ferred to a decision of the Rangoon High Court, 
namely, the case of (J Po Shein v. Ma Sein 
Mya, 32 Cr. L. J. 114: (A. I. R. (18) 1931 Rang. 
69). In that case the wife had obtained an 
order of maintenance against her husband. The 
husband brought a suit for restitution of con¬ 
jugal rights and got a decree. The wife after 
the decree applied for payment of her mainten¬ 
ance. It was held that after the decree for 
restitution of conjugal rights had been made the 
very basis of the order under 8. 488, Criminal 
P. C. had disappeared and therefore the wife 
was not entitled to get maintenance in accord- 
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ance with the order pas3ed under S. 488, Crimi¬ 
nal P. C. The facts of the case also are not the 
same as the facts in the present one. I mu9t, 
therefore, decide this point on the wording of 
'the section and upon general principles. In my 
opinion an order passed under S. 488, Crimi¬ 
nal P C., is a continuing order and it is based 
;upon the fact that the husband and wife 
j are at variance and that the husband has re¬ 
fused to maintain his wife. In these circum- 
atances the husband is compelled to maintain his 
wife by an order passed under S. 488, Criminal 
P. C. It is clear from the provisions of the 
various sub-sections to ss. 488 and 489, Criminal 

I 

P. C. that this order of maintenance is depen¬ 
dent upon certain circumstances continuing to 
exist. In altered circumstances the order may 
be set aside or varied. The two sections lay 
down certain conditions under which an order 
|for maintenance may be set aside. It is true 
that the sections have not mentioned the parti¬ 
cular circumstances of this case. I think it 
would be reasonable to hold that where parties 
'have come together and bavo asked the Court 
'to cancel an order for maintenance the Court 
has jurisdiction to cancel such order. In any 
jevent this Court by virtue of the provisions of 
9. 5614, Criminal P. C., has certain inherent 
,powers and under those powers this Court can 
icancel the order of maintenance in certain cir¬ 
cumstances. In my opinion the circumstances 
which have occurred would justify this Court in 
cancelling the order of maintenance and for 
greater safety and I cancel that order. It is 
open to the wife, however, to file a fresh appli¬ 
cation for maintenance on fresh grounds. 

[5] The Rule is discharged. 

D.R.R. Rule discharged. 
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Indra Chand Dutt Choudhury and others— 
Appellants v. Tinkari Ghose and another — 
Respondents. 

A. F. A. D. No. 1214 of 1945, Decided on 9th Sep¬ 
tember 1949, against decree of Sub-Judge, 1st Addl. 
Court, Aliporo, D/- 9th March 1945. 

(a) Tenancy Laws —Bengal Tenancy Act (VIII [8 ] 
of 1885), S. 182 — Right given by section is per¬ 
sonal right—It continues to be available only so 
long as conditions in S. 182 are satisfied. 

The word ’holds’ in S. 182, indicates the point of 
time when the necessary ingredients are to be satisfied 
and tbat is when the dispate about the incidence of the 
tenancy of tho homestead arises: A. I. R. (36) 194 9 
Gal. 259 and A. I. R. (23) 1936 Cal. 565, Bel. on. 

[Para 16] 

It is not oorrect to state that the raiyat or an undei- 
raiyat acquires a right of occupancy in the homestead on 
his proving that he is a settled raiyat or the holder of a 
raiyati in the same village or in a contiguous one. It is 


A. I. R. 

not that the homestead itself becomes a raiyati holding’ 
The effect of the provisions is not to create a transfer¬ 
able occupancy right in that homestead. The right is a 
personal one dependent on the proof of the existence of 
certain facts. Such personal rights continue to be avail¬ 
able only so long a3 the conditions are satisfied. 

[Para 19] 

(b) Tenancy Laws—Bengal Tenancy Act (VIII 
[8] of 1885), S. 182, (as amended in 1928)—Word 
‘contiguous’ must be construed in its strict sense 
—Person holding homestead in one village and 
agricultural holding in another adjoining villa¬ 
ge—Subsequent division of latter into three villa¬ 
ges with result that contiguity was lost—Person 
loses his right to claim benefit of S. 182. 

The word ‘contiguous’ in S. 182, mu9t be interpreted 
in its strict sense as ‘touching in actual contact, next in 
space, meeting at a common boundary’ and not in its 
loose sense as ‘neighbouring, situate in close proximity’. 

[Para 20] 

Where a person holds his homestead land in one 
village and his agricultural holding in another adjoin¬ 
ing village but the latter is subsequently divided into 
three villages with the result that the agricutural hold¬ 
ing becomes situate in a village which has no common 
boundary or even a point of contact with the. village In 
which the homestead is situate the person loses his right 
to claim the benefit of S. 182, in the homestead. 

[Para 22] 

Alul Chandra Gupta, Manitidra Nath Ghose and 
Uemanta Krishana Mitra —for Appellants. 

Dr. N. C. Sen Gupta and Provash Chandra Chat¬ 
ter jee — for Respondents. 

Judgment. —This appeal is on behalf of the 
plaintiffs against the decision by the Courts below 
dismissing the plaintiffs’ suit against the defend¬ 
ants for ejectment. 

[2] The principal question in issue in this 
appeal depends on an interpretation of 8. 182, 
Bengal Tenancy Act and is one of first impres¬ 
sion. 

[ 3 ] The plaintiffs are admittedly the owners 
of premises No. 47/l now re-numbered 46/1 
Barrackpore Trunk Road, covering an area of 
about l£ bighas, which had been included upto 
March 1924, within the municipal limits of Cossi- 
pore Chitpore; but from after the passing of the 
Calcutta Municipal Act, 1923, which came into 
force on 1st April 1924, it is within the ambit 
of the Calcutta Corporation. As after service 
of notice under s. 106 , T. P. Act, the defen¬ 
dants had not given up possession, the plain¬ 
tiff filed the present suit for ejectment. There 
is a further claim for arrears of rent for a certain 
period upto the date of notice and for damages 
for use and occupation thereafter. The defence is 
that the alleged notice had not been served or at 
any rate it was not sufficient in law. The tenancy 
is claimed to be governed by the provisions of 
the Bengal Tenancy Act and in any view the 
defendants being settled rayats of the adjoining 
village Nainan they have acquired an.ocoupanoy 
right in the suit land and cannot be ejected.. 

[ 4 ] The learned Munsif held that the notice to 
quit had been duly served and the holding having 
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been leased out for residential use it was not a 
holding held for agricultural purposes but the 
defendants being settled rayats of the adjoining 
village the provisions under s. 182 , Bengal 
Tenancy Act would be attracted. Plaintiffs’ prayer 
for ejectment was accordingly dismissed. 

[5] On appeal by the plaintiffs the learned 
Subordinate Judge agreed with the trial Court 
that the suit land had been leased out for resi. 
dential purposes and the notice had been duly 
served. He, however, remitted the suit to the 
trial Court for further investigation as to the 
applicability of S. 182 , Bengal Tenancy Act. The 
High Court was moved against this order of re¬ 
mand. The direction given by this Court is in 
the following terms: 

‘•The learned Subordinate Judge will himself take 
euch evidence as the parties think fit to adduce on the 
question whether the village Nainan is contiguous to the 
village where the suit land Is situate. He will also take 
such evidence as the plaintiffs seem fit to adduce in 
rebuttal of the Dakhilas Ex. F series. He will then 
dispose of the appeal in accordance with law.” 

Cc] Upto this stage the parties were proceed¬ 
ing on the footing that S. 182, Bengal Tenancy 
Act as amended in 1928, was the one applicable 
in the present case. When, however, the matter 
was heard by tbe learned Subordinate Judge after 
remand from this Court, it was argued that 
8. 182 , as it stood before the amending Act of 1928, 
was attracted. This contention was upheld. The 
defendant tenant was found to have acquired an 
occupancy right in the suit land as their home¬ 
stead from before tbe amended section had come 
into force. It was also held in the alternative 
that even if the amended section was applicable 
the defendants were equally protected. Ilonco 
this appeal on behalf of the plaintiffs. 

[7] The firBt point urged on behalf of the 
appellants is that even if the lino of reasoning 
adopted by the learned Subordinate Judge bo 
aocopted he was wrong in stating that the defen. 
dants had acquired an occupancy right before 
the amended section had come into offect on 
21st February 1929. The dakhilas marked as 
Ex. F series show that the defendants were ten¬ 
ants in respect of the holding from 1324 B. S. 1st 
of Baisakh 1324 $. 8. corresponds to 14th April 
1917. Twelve years from this date would not bo 
completed when the amended section took effect 
on flist February 1929. The reasoning adopted by 
the Subordinate Judge for attracting the old 
section cannot be supported. 

[8] Before I deal with the question whether 
the new point about the applicability of the old 
aeotion can be urged, I shall first consider whe¬ 
ther on the facts found s. 182 as it now stands 
can be attracted. 

[9] There can be no question that the land in 
suit, although now under the jurisdiction of 
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Calcutta Corporation is within the added aroa 
and under cl. (ii) of sub s. (3) of S. l, Bengal 
Tenancy Act, the provisions of the Bengal 
Tenancy Act would be attracted unless a noti¬ 
fication, withdrawing the operation of the Act is 
issued. As there has been no such notification, 
tbe Bengal Tenancy Act is attracted over the 
area in question. 

[ 10 ] Section 182 , Bengal Tenancy Act, as after 

amendment in 192S is in the following terms: 

“ When a raiyat or an under-raiyat holds his 
homestead otherwise than as part of his holding within 
the same village or any village contiguous to that 
villago, his status in respect of his homestead shall 
bo that of a raiyat or an under-raiyat according to the 
status of the landlord of the homestead, and the inci¬ 
dents of bis tenancy of such homestead shall be 
governed by the provisions of this Act applicable to 
raiyats or under-raiyats, as the case may be.” 

[ 11 ] If the raiyat has his bomestead in the 
same village in which he has bis agricultural 
bolding or in 

‘‘any villago contiguous to that village the tenant will 
thereby acquire a status dependant on the status oi tbe 
landlord of tbe homestead.” 

[ 12 ] The first question for consideration in 
this connection is whether tbe village Chasa- 
dhopapara, wherein the laud in suit is situate 
and is U9ed as the homestead, is contiguous to 
the village which is now known as Nainan 
Burba. The admitted fact is that to the east of 
the villago Chasadhopapara was situate a viilago 
known as Nainan which extended further to the 
east beyond the limits of the northorn boundary 
of Chasadhopapara. It is common case of both 
tho parties that thcro wa9 one village Nainan 
until 2 ith Juno 1931, when the old village Nainan 
was divided into three villages — the western 
portion which is just to the north of villago 
Chasadhopapara remains as Nainan and is noted 
as sub-division (l) of Division l of Dehi Pan- 
channagram. To the east of this sub-division is 
sub division (13) which is known as Nainan Nij. 
To the further east of sub-division (13) i3 Nainan 
Purba, bearing the sub-division No. (12). From 
Billon’s map marked Ex. J. it w’ould appear 
that Nainan Purba bad no separate existence as 
an independent village before 1931. 

[13] On these facts it is contended on behalf 
of tbe landlord plaintiffs that Nainan Purba 
having now been declared as a separate villago 
under S. 3 (19), Bengal Tonancy Act which has 
no common boundary with Chasadhopapara, 
the agricultural holding which is in Nainan 
Purba cannot bo considered to be in a contigu¬ 
ous village and accordingly the provision of 
S. 1S2 will not be attracted. 

[ 14 ] On behalf of the tenant defendants it is 
argued on tbe other hand that contiguity under 
8. 182 is not to be strictly interpreted but when 
two villages are near about, that ehould be taken 
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as sufficient compliance of the requirements of 
that section. As admittedly the tenant in respect 
of the agricultural land had acquired occupancy 
right before Nainan-Purba was declared to be a 
separate village, the right of occupancy which the 
defendants had so acquired in the homestead in 
Chasadhopapara could not be destroyed or affect¬ 
ed by a subsequent declaration, creating Nainan- 
Purba as a separate village. 

[15] It is now settled that the tenant need not 
take settlement of the agricultural holding and 
of the homestead at the same time. A person 
owning a homestead may become a raiyat sub- 
sequent to his taking the residential tenancy and 
lie is entitled to the protection provided in S. 1S2. 
Pulin Chandra v. Abu Bakhar Naskar, 40 
C. W. N. 509 : G7 C. L. J. 59 : (A. I. R. (23) 1930 
Cal. 505). Similarly, a raiyat becoming a settled 
raiyat by lapse of time is entitled to invoke the 
provisions of this section in respect of tho resi¬ 
dential holding which he had been occupying 
from before. 

[ 10 ] The word ‘holds’ in this section indicates 
the point of time when the necessary ingredients 
are to bo satisfied and that is when the dispute 
about tho incidence of the tenancy of the home¬ 
stead arises. Naihati Jute Mills v. Kali 
Prosad Saha, 53 c. W. N. 32 at pages 90 and 91: 
(a. i. R. (30) 1919 cal. 259), see also Pulin 
Chandra v. Abu Bakhar Naskar (40 C. w. N. 
599 : 07 C. L. J. 59 : A. I. R. (23) 1935 Cal. 565): 
supra. 

[17] It is also to be noticed that the rights 
which are declared in favour of the tenant over 
a homestead under s. 182 are dependent on his 
holding another agricultural tenancy in respect 
of which he has a right of occupancy. If such a 
tenant disposes of his agricultural holding and 
ceases to bo a settled raiyat or an cccupancy 
raiyat he will not continue to have the rights 
over his homestead which he previously had. 
Naihati Jute Mills v. Kali Prosad Saha (53 
C. W. N. 82 : A. I. R. (36) 1949 Cal. 259) Supra 
dissenting from the single Judge decision Haru 
Charan Manna v. Sourendranath, 40 c. w. N. 
182. 

[18] If, on the other hand, such a tenant trans¬ 
fers his residential holding to another person who 
holds no agricultural holding either in the same 
village or in any contiguous village, the trans¬ 
feree will not be entitled to rely or fall back 
upon the rights which could have been claimed 
by his transferor because of his being the holder 
of another agricultural raiyati holding. 

[19] It is further not correct to state that the 
raiyat or an under raiyat acquires a right of 
occupancy in the homestead on his proving that 
he is a settled raiyat or the holder of a raiyat in 


the same village or in a contiguous one. It is 
not that the homestead itself becomes a raiyati 
holding. The effect of the provisions is not to 
oreate a transferable occupancy right in that 
homestead. The right i3 a personal one depen¬ 
dent on the proof of the existence of certain facts. 
Such personal rights continue to be available 
only so long as the conditions are satisfied. 

[ 20 ] The Bench decision in Naihati Jute 
Mills v. Kali Prasad Saha, 53 c. W. N. 82 at 
p. 83 : (a. I. r. (36) 1949 Cal. 259) is a dear 
authority to the effect that the same person 
must, when the dispute arises about the ejectibi. 
lity of the tenant from the homestead land be 
still holding there as agricultural plot. Contiguity 
of the villages must be proved as at that relevant 
time. The word ‘village’ as used in the Bengal 
Tenancy Act has got a special meaning in this 
Act as clearly defined in S. 3 (19) of the Act. On 
the declaration made in June 1931, Nainan- 
Purba has become a separate village. It i3 
admitted that not only there is no oommon 
boundary between the village Chasadhopapara 
and the village Nainan-Purba, there is even no 
point of contact between the two. The word 
‘contiguous’ in Murray’s Oxford Dictionary is 
explained as "touching, in actual contact, next 
in spaoo, meeting at a common boundary, border¬ 
ing, adjoining-’’ Reliance, however, is placed by 
the defendant respondent on what is stated by 
Murray as being the loose use of the word con¬ 
tiguous: "Neighbouring, situate in close pro¬ 
ximity”. In the first place such loose use is not 
in use in modern times. Further, such a loose 
use will introduce uncertainties and various com¬ 
plexities into the working of the provisions of 
8. 182. Anomalies will arise if it has to be decid¬ 
ed in eaoh particular case a3 to what is to be 
conceded to be close proximity. It will introduce 
an uncertainty which is wholly undesirable. 

[2L] Even if the test of close proximity were 
to be applied, the existence of another village 
Nainan Nij intervening between the two will not 
justify describing Chasadhopapara and Nainan- 
Purba as contiguous villages. 

[22] I would, therefore, hold^tbat the two vil¬ 
lages were not contiguous ones at the relevant 
time and the defendant is not entitled to rely 
upon S. 182, Bengal Tenancy Act as it now stands 
after amendment in 1928. 

[23] As indicated already the defendant made 
a new case after remand that the old 8. 182 was 
attracted though the grounds mentioned by the 
Subordinate Judge for attracting the old section 
cannot be supported. Dr. Sen Gupta contends 
that it may be possible for the defendants to 
prove that they bad acquired occupancy rights 
in respect of the agricultural plot long before 
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1929, and that such right cannot be affected by 
the subsequent notifications declaring Purba 
Nainan as a separate village which cannot 
affect the defendants’ right of occupancy which 
had so been already acquired. 

[24] Reliance is placed on certain observa¬ 
tions appearing in the Naihati Jute Mills Co. 
Ltd. v. Kali Prasad Saha, 53 c. W. N. 82 : 
(a. I. R. (36) 1949 Cal. 259) as to the effect of the 
amended section on rights already acquired by 
the operation of the old S. 182 before 1st January 
1929. As the facts necessary for giving a final 
decision on this point have not been ascertained 
I would not express any opinion on this ques¬ 
tion. 

[ 20 ] The question of attracting the provi¬ 
sions of S. 182 as it stood before the amendment 
had not been raised up to the High Court on 
the previous occasion and if such a point is 
allowed to be taken the parties will have to be 
given an opportunity of adducing evidence on 
question of facts which must be enquired into. 
Ordinarily, such an enquiry ought not to be 
allowed at a late stage. In view, however, a 
further enquiry has to be directed to determine 
the applicability or otherwise of the provisions 
contained in the West Bengal Promises Rent 
Control (Temporary Provisions) Act, 1948, which 
came into force during the pendency of appeal 
in this Court, I think the parties may have a 
further opportunity of agitating the applicability 
or otherwise of 8. 182 , Bengal Tenancy Act, as 
it stood before 1929. 

[26] It may be noted that even if it had been 
held that the residential and occupancy hold¬ 
ings were in two contiguous villages the defen. 
dants would not have been able to rely upon 
8 .182 as it now stands as there is a further 
lacuna. On the authority of the Naihati Jute 
Mills Co. Ltd. v. Kali Prasad Saha, 53 
C. W. N. 82:(A I. R. (36) 1919 Cal. 259), the status 
of the tenant in respect of the homestead is to 
be determined “according to the status of the 
landlord of the homestead.” It is for the tenant 
to prove what the status of the landlord is. Thi3 
aspect of the case was neither raised by the 
parties nor considered by the Courts until the 
hearing of this appeal now. Had I not been of 
the view that the amended S. 182 was not attract¬ 
ed I would have been bound to send the case 
back for enquiry and decision as to the status 
of the landlord of the homestead i. e. the plain¬ 
tiff. This point, however, now becomes imma- 
terial on the decision arrived at as above. 

[27] Even if it be found that the defendants 
are not entitled to rely upon or invoke the pro¬ 
visions contained in the old 3. 182 , Bengal 
Tenancy Act, a further question will arise for 
consideration. During the pendency of the appeal 


in this Court, the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948, came 
into force on 1 st December, 1948. Whether the 
defendants are "tenants” as defined in s. 2 (n) 
of this Act will have to be examined. Whether 
the defendants can iu that case fall back upon 
S3. 11, 12 or any other provisions of that Act 
will also require consideration. 

[ 28 ] Thi3 suit cannot be finally disposed of 
until these questions are ascertained and consi¬ 
dered. 

[29] The judgment and decree passed by the 
Subordinate Judge are set aside and the case is 
remitted io the lower appellate Court for re. 
hearing according to the directions indicated 
above. The learned Subordinate Judge will 
frame proper issues for determining whether old 
S. 1 S 2 , Bengal Tenancy Act and or the provi¬ 
sions of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 194S, are attracted 
in the present case. Such issues will be sent 
down to the Court of the Munsif for trial aftor 
allowing the parties to adduce evidence on those 
issues. The findings of the trial Court so arrived 
at will be considered along with evidence al¬ 
ready on the record and the learned Subordinate 
Judge will proceed to hear the appeal on those 
issues only according to law. The appeal is 
accordingly allowed. Each party will bear bis 
own costs in this Court. Future costs will be in 
the discretion of the Court below. 

K s. Appeal allowed. 

A. I. R. (37) 1950 Calcutta 173 [C. N. 58.] 
IIarriks C. J. and Sarkar J. 

Sris Chandra Nandy — Defendant — Peti¬ 
tioner v. Sm. Annapurna Ray — Plaintiff — 
Opposite Party 

Civil Rule No. 819 of 1949, Decided on ltb Novem¬ 
ber 1949, to revise order of Sub-Judge, Murshidabad at 
Dorbampur, D/- 4th and 31 at May 1949. 

Civil P. C. (1908), O. 26, R. 1 — Application for 
examination of ailing witness on commission — 
Medical certificate in support of application is in¬ 
admissible —Evidence Act (1872), S. 60. 

Medical certificate tendered in support of an applica¬ 
tion for tbe issue of a commission for the examinition 
of a witness on tbe ground of illness is inadmissible in 
evidence being tbe worst form of hearsay evidence. 
Tbe doctor himself should bo called in evidence. 

(Paras 5 and 6] 

Annotation : ('4f-Com.) C. I*. C., O. 2G, It. 1, N. 4; 
(•46-Man.) Evidence Act, S. 60, N. 1. 

Sitaram Banerjee and Amarendra Naraiti Bagcht 

—for Petitioner. 

Chandra Sekhar Sen and Lala Hemanta Kumar 

—for Opposite Party. 

Harries C. J. — This is a petitton for revi¬ 
sion of an order of a learned Subordinate Judge 
of Murahidabad directing that the evidence of 
the plaintiff's husband be taken on commission. 
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[ 2 ] The plaintiff who is a lady had already 
given evidence on commission in the suit and it 
is suggested that her husband w*s her legal 
adviser and a most important witness in the 
case. The defence were naturally anxious to 
cross examine this witness in open Court. But 
an application was made for the issue of a com- 
mission on the ground that the witness was unfit 
to give evidence. 

[3l An affidavit of the plaintiff was filed in 
support of the application and a medical certifi¬ 
cate of some medical practitioner was also 
tendered. 

[•l] There can be no doubt that the loarned 
Judge in coming to the conclusion that a com¬ 
mission should issuo was influenced by this 
medical certificate. In his order ho states : 

“Heard the learned lawyers ot both parties and 
perused the petition of tho plaintiff of date supported by 
a medical certificate. Plaintiff’s prayers for examina¬ 
tion of her ailing husband on commission will be 
allowed.” 

[5] Mr. Banerji on behalf of the petitioner 
has contended that this medical certificate was 
inadmissible. Tho medical man who gave the 
certificate did not swear an affidavit and a 
medical certificate tendered in this manner is 
tho worst form of hearsay evidence. By tender¬ 
ling the certificate the plaintiff informs the Court 
what tho doctor says in the matter with her 
husband. She certainly could not give evidence 
that a doctor had told her verbally what was in 
tho certificate. Neither can she produce the 
certificate and make it evidence because it is 
merely what the doctor had told her in writing. 
The certificate is wholly inadmissible in evi¬ 
dence. That being so, the very basi3 of the 
Judge’s order disappears and the order must 
consequently bo set aside. 

[Gl It will be of course open to the plaintiff, 
if her husband is now unfit to give evidence, to 
make a fresh application. But before the Court 
makes an order for the examination of this 
witness on commission it must have before it 
admissible evidence. The doctor should be called 
so that the defence would have an opportunity 
'of cross examining to test bis evidence. 

[7J The result, therefore, is that this petition 
is allowed and the order of the learned Subordi¬ 
nate Judge is set aside. The rule is made abso¬ 
lute with costs. 

[8] Let the counter affidavit filed in Court 
to day be kept on the record. 

Sarkar J.—I agree. 

D.H. Petition allowed. 
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Province of West Bengal ayid another — 
Defendants — Appellants v. Bholanath Sen 
and another — Plaintiffs — Respondents. 

A. F. 0. O. No. 6 of 1947, D/- 20-9-1949, from order 
of Sub-Judge, 2nd Addl. Court, Alipore, D/- 23-9-1946. 

(a) Civil P. C. (1908), S 47—Objection to attach¬ 
ment by judgment-debtor — Case comes under 
S. 47 and not under Civil P. C. (1908), O. 21, R. 58. 

Where the objection to attachment is at the instance 
of the judgmcDt-debtor and not of a third party, the 
case comes within S. 47 and not under 0. 21, R. 58. 

[Para 8] 

Annotation : (’41-Com.) Civil P. C., S. 47, N. 4; 
O. 21, R. 5S, N. 14 and 17. 


(b) Indian Independence (Right, Property and 
Liabilities) Order (1947), Ss. 3, 7 and 12—Decree in 
favour of Province of Bengal in respect of court-fee 
before appointed day—Appeal pending on appointed 
day—Decree vests in East and West Bengal unless 
there is agreement — Appeal should be by both 
Provinces. 


The decree which related to court-fees payable in res¬ 
pect of a suit in Alipore, Bengal and which was held 
for tho purpose of the Province of Bengal, automatically 
vested, by virtue of S. 7 (2) of the Order, as from the 
appointed date, (15th August 1947) in His Majesty for 
the Provinces of East and West Bengal and the Provinces 
of East and West Bengal would be automatically sub- 
stituted for tho Province of Bengal in the appeal from 
the decree which was pending on tho appointed day 
and the appeal would continue aa such. But this result 
is, by reason of S. 3 of the Order, subjeot to any agree¬ 
ment between the two Dominions or Provinces or any 
award of the Arbitral Tribunal. In the absence of any 
agreement both tho Provinces are to be deemed to be 
appellant. [Paras 14 and 18] 


(c) Civil P. C. (1908), S. 60 — Appellant to Privy 
Council depositing amount with Court as security 
for costs of respondent — Security amount can be 
attached in execution of decree against depositor. 

Under S. 60, subject to the proviso, any saleable pro¬ 
perty, over which judgment-debtor has disposing power, 
ia liable to be attached. Where the appellant to the 
Privy Council deposits an amount in Court as security 
for the costa of the respondents, the appellant stiff 
retains some disposing power over the amount de¬ 
posited, which he may exercise for his benefit. The ex¬ 
tent of the power is dependent on certain contingencies. 
The fact that the G. P. Notes deposited are endorsed in 
the name of an officer of the Court does not affect the 
question. The word property in S. 60 is used in a wide 
sense and does not mean only proprietorship but in¬ 
cludes any right or power in respect of the same. The 
security deposit is made for the purpose of enabling the 
respondents to England to realise the cost which may 
be awarded to the latter in case the appeal fails. Even 
if the appeal fails, the costs decreed may or may not 
exhaust tho deposit. In the latter case, the surplus is 
available for the appellant (depositor). If the appea* 
succeeds, the whole of the deposit remains at the dis¬ 
posal of the depositor. [Paras 20, 21 and 24J 

This security deposit can, therefore, be attached in 
execution of a decree against the depositor : A. I. 

(17) 1930 All 225 and A.I.R. (16) 1929 Pat. 

A. I. R (6) 1^19 Mad. 607 ; A. I. R. (20) 1933 Cal. 62o 

and 53 O. W. N. 832, Disting. 1™“ ^ 

Annotation : (’44-Com.) Civil P. C., S. 60, N. 6. 
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(d) Debt Laws— Bengal Money-lenders Act (X 
[10] ol 1940), S. 36—Privy Council appeal dismissed 
and decree maintained — Decree reopened under 
Act and new decree passed—Security deposited by 
appellant (judgment-debtor) before Privy Council 
(or costs of respondent (decree-holder) is not 
extinguished. [Para 29] 

Chandra Sekliar Sen and Jagncsrvar Majumdar 

— for Appellants. 

Md. /(sir—for Province of East Bengal. 

Siti Kanta Lahiri — for Respondents. 

G.N.Das J.— This is an appeal by the Province 
of Bengal against an order dated 23rd September 
1946, passed by Mr. J. P. Mukherjee, learned 
Subordinate Judge, 2 nd Additional Court, District 
24-Parganas, dismissing an execution case started 
by appellant. 

[ 2 ] The facts are as follows : Bholanatb Sen, 
predecessor-in-interest of the respondents and 
Tulsimanjuri Dasi filed a suit in forma pauperis, 
being Title Suit No. 69 of 1939 against.Rajlaksbmi 
Dasi and Nabani Gopal Banerjee. On 3lst Juno 
1941, the suit was dismissed and under the pro¬ 
visions of 0. 33, R. 11 , Civil P. C., a decree for 
payment of Bs. 2484-12-0 being the court-fees 
which would have been payable to the Govern¬ 
ment, had the plaintiff not been permitted to 
sue as paupers, was passed against the plaintiffs 
in favour of the Government. 

[3] In 1900 the said Bholanath Sen bad 
borrowed a sum of Rs. 3000 from Jogendranath 
Das on a mortgage. In 1911, Jogendra sued to 
enforce the mortgage. The Court, however, pass¬ 
ed a money decree in favour of Jogendra. 
Jogendra preferred an appeal to this Court. On 
6th June 1917, this Court allowed the appeal and 
passed a preliminary mortgage decree. Bhola- 
nath Sen preferred an appeal to His Majesty in 
Council, which was numbered P. O. Appeal 
No. 126 of 1917. Bholanath Sen deposited 3$ p. o. 
G. P. Notes of the face value of R3. 4000 as 
security for cost of the said Jogendranath Das, 
in the said P. C. Appeal. The P. C. Appeal was 
dismissed with costs. On 23rd November 1918, 
a final mortgage decree for Rs. 43,000 odd was 
passed in favour of Jogendra. The decreo was 
exeouted and the mortgaged properties were sold 
on 6th October 1936 and purchased by the decree- 
holder Jogendra for rs. 79,000 the dues of the 
mortgagee being about Rs. 86,000 on that date. 
The sale was confirmed on 29th May 1939. The 
decree-holder auction purchaser took possession 
through Court on 20 th February 1940. The Ben¬ 
gal Money-lenders Aot having come into force, 
the judgment-debtor Bholanath Sen instituted 
proceedings under the said Act for reopening of 
the said mortgage decree and for incidental 
reliefs. On 26th February 1944 the learned 
Subordinate Judge direoted the decree to be 
reopened and a new preliminary decree for 
Re. 48,000 was passed, but no instalments were 


granted. Both Jogendra and Bholanath appealed 
to this Court. The appeals were disposed of on 
26 th April 1914 and this Court directed a prelimi- 
nary decreo to be passed for rs. 28,820 which 
was made payable in 10 annual instalments 
commencing with 3rd January 1045. 

[4] Meanwhile on 26 tb August 1942 the Pro- 
vince of Bengal executed the decree for Rs. 2484- 
12-0 passed in T. S. No. 69 of 1939 against 
Bholanath Sen and Tulsi Manjuri Dasi end 
prayed for realisation of the same by the attach¬ 
ment of 3-£ p. c. G. P. Notes for Rs. 4000 
deposited by Bholanath Sen as security for costs 
of the respondent Jogendranath Das in P. c. 
Appeal No. 126 of 1917. This was registered as 
Title Execution case No. 39 of 1942. On I5tb 
March 1944, Ajit Nath Das one of the respondents 
in r. C. Appeal No. 126 of 1927 filed an applica- 
tion under 0 . 21 , Rr. 52 and 68 Civil P. C., for 
releasing the said G. P. Notes from attachment 
by the Province of Bengal. This gave rise to 
Miscellaneous case no. 11 of 1944. The miscella¬ 
neous case wa3 dismissed on 2nd August 1944. 
On the ground that as the first instalment had 
not fallen due, the claimant had no lien on tho 
said 3^f p. c. G. P. Notes and the latter could not 
be released from attachment. No suit has been 
filed by the claimant under 0 .21, R 63, Civil P. C. 

[5] On Ctb March 1946, the judgment-debtor 
Bholanatb Sen filed a petition of objection under 
S. 47 and prayed that the G. P. Notes bo relea¬ 
sed from attachment and the execution case be 
dismissed. This was registered as Miscellaneous 
Case No. 12 of 1946. The learned Subordinate 
Judge by his order dated 23rd September 1946 
allowed the miscellaneous case on the following 
grounds : (1) The mortgagee respondents in the 
said P. C. Appeal have a lien on the said G. P. 
Notes. ( 2 ) The said G. P. Notes were earmarked 
for a certain purposo viz., the payment of the 
cost of the said P. C. Appeal and cannot bo 
utilised for any other purpose unless the eaid 
costs aro paid. (3) The order in the claim case 
was made on the footing that the first instalment 
bad not then become due and i9 not conclusive. 
On 2nd January 1947, the decree-holder Province 
of Bengal preferred this appeal against the said 
order. 

[6] Mr. Sen, the learned Senior Government 
Pleader appearing for the appellant pressed the 
following points: (l) Even assuming that the 
lien of the respondents in the said P. 0. Appeal 
subsisted, there was no bar to an attachment of 
the said G. P. Notes. ( 2 ) The lien in fact does 
not subsist, because the P C. costs are now 
incorporated in the reopened decree which crea¬ 
ted a charge only on the mortgage properties. 
( 3 ) The order passed in the claim case is binding 
on the judgment-debtor. 
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[7] Mr. Siti Kanta Lahiri for the respondents 
raised three preliminary objections : (l) The 
petitition filed by the respondent judgment- 
debtor really came under 0 . 21, R. 58, Civil P. C. 
and no appeal lay against the order allowing the 
same. ( 2 ) The appeal cannot proceed in the 
absence of Tulsimanjuri, the co.judgment debtor. 
(3) The decree under execution cannot be now 
executed by the Province of Bengal which has 
ceased to exist since the appointed day (15th 
August 1947). 

[8] The first objection must be overruled as 
tho objection to attachment is at the instance of 
the judgmeufc-debtor and not of a third party. 
The case comes within s. 47 vide Mulla’s Civil 
Procedure Code, Kin. 11, p. 1SS. 

[9] The second objection is also without any 
substance. The G. P. Notes sought to be attached 
were deposited by Bholanath Sen alone. The 
relief is claimed against him and on his death 
his successors-in-interest who are parties to the 
appeal as respondents. 

[ 10 ] The third objection requires careful con- 
sideration. Section 3 ( 1 ), Indian Independence 
Act, 1947 provides that as from the appointed day. 
(a) the Province of Bengal, as constituted under 
the Government of India Act, 1935, shall cease 
to exist, and (b) there shall be constituted in lieu 
thereof two new Provinces to be known respec. 
tively as East Bengal and West Bengal. 

[ 11 ] Section 3 of the Indian Independence 
(Right, Property and Liabilities) Order, 1947 
provides that the initial distribution of rights, 
property and liabilities would be governed by 
the provisions of the order subject to any agree¬ 
ment between the two Dominions of India and 
Pakistan, or the provinces concerned, and to 
any award of the Arbitral Tribunal. 

[ 12 ] Sections 4, 5 and 6 relate to the distribu¬ 
tion of land, goods, coins, banknotes and currency 
notes. 

[13] Section 7 deals with distribution of all 
property other than land, goods, coins, bank, 
notes and currency notes. 

[ 14 ] The effect of s. 7 ( 2 ) is to vest in His Majesty 
for the joint purposes of the two Dominions 
of East Bengal and West Bengal all such property 
which was held for the purpose of the Province 
of Bengal. It is admitted on both side3 that the 
decree which related to court fees payable in res. 
pect of a suit in Alipur, Bengal was held for 
the purpose of the Province of Bengal; as such, 
the decree automatically vested, as from the 
appointed date, in His Majesty for the Province 
of East and West Bengal 

[15] By S. 12 ( 2 ) of the Order, therefore, the 
Provinces of East and West Bengal would be 
automatically substituted for the Province of 
Bengal in this appeal which was pending on the 
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appointed day and the appeal shall continue as, 
such. ' 

[ 1 G] The above result is, by reason of s. 3 of 
the Order, subject to any agreement between the 
two Dominions or Provinces or any award of 
the Arbitral Tribunal. 

[17] No such agreement has been placed 
before us and wo are not aware of the terms of 
such an agreement, if any. 

[16] As the interest in the decree has been 
automatically transferred to the Provinces of 
East Bengal and West Bengal, both the Provinces 
are to be deemed to be appellant. The learned 
Senior Government Pleader, for the Province 
of West Bengal represents one of the appellants 
viz., the Province of West Bengal. We gave 
time to the Province of East Bengal to appear. 
Mr. Asir has appeared for the Province of 
East Bengal and represents the latter. Mr. Asir 
has accepted the position taken by the Province 
of West Bengal. 

[19] We shall now proceed to deal with the 
contentions raised on behalf of the appellants. 

[ 20 ] The security deposit was made for the 
purpose of enabling the respondents to England 
to realise the cost which may be awarded to the 
latter in case the appeal fails. Even if the ap- 
peal fails, the costs decreed may or may not 
exhaust the deposit. In the latter case, the sur- 
plus is available for the appellant (depositor). 

[ 21 ] If the appeal succeeds, the whole of the 
deposit remains at the disposal of the depositor.! 

[22] Section 60, Civil P. C., enumerates 
the properties liable to attachment, namely 

lands.; all other saleable property, 

moveable or immoveable, of the judgment- 
debtor, over which or the profits of which, be has 
a disposing power which he may exercise for his 
benefit, whether the same bo held in the name 
of the judgment-debtor or by another person in 
trust for him or on his behalf. 

[23] The enumeration is subject to certain 
proviso which are not applicable in the present 
case. 

[ 24 ] The effeot of the security deposit as stated 
already, is not to take away entirely the dis¬ 
posing power of the depositor. In spite of the 
fact that the deposit is ear-marked for a specifio 
power, the depositor still retains a disposing 
power which he may exercise for his benefit. The, 
extent of the power is dependent on certain con¬ 
tingencies. The fact that the G. P. Notes depo¬ 
sited are endorsed in the name of an officer of 
the Court did not affect the question. The word 
property is used in a wide sense and does not 
mean only proprietorship but includes any right 
or power in respect of the same. The effect of 
the attachment is merely to prevent private 
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alienation and to subject the attached property 
to claims enforceable under the attachment. 

[ 26 ] In my opinion, the security deposit is 
jliable to attachment in execution of a decree. * 

[26] This view is supported by the decision in 
Shantanand v. Basudevanand, a.i.r. ( 17 ) 1930 
ALL. 226 at pp. 244-246 : (62 ALL. 619 F. B.). 

[27] The view i3 also supported by the deci- 
sion in Jagadish Narain v. Mt. Ramsakal 
Koer, 8 Pat. 478 : (a. i. r. (16) 1929 pat 97). In 
that case, money was deposited by an insolvent 
as security for costs of an appeal to His Majesty 
in Council. The deposit was attached by a ere. 
ditor. It was held that the attachment was valid, 
the only effect i3 that it is subject to the result 
of the appeal. 

[28] Mr. Lahiri relied on the case of Ramiah 
v. Gopala Aiyar, 41 Mad. 1053 : (a.i.r, (6) 1919 
Mad. 607). In that case a debtor in order to pre¬ 
vent his arrest by the creditor, deposited the 
olaim of the plaintiff. The money so deposited 
was attached by another person who had obtain, 
ed a decree against the depositor. The latter was 
adjudicated an insolvent. It was held that the 
money deposited was charged with the due3 of 
the plaintiff but the attachment effected was 
good, the rights of the attaching- creditor and 
the official receiver were however subject to the 
said charge. Mr. Lahiri also relied on the case 
of Gauranga Behari v. Manindra Nath, 68 
C. L. J 222 : (A.I.R. (20) 1933 Cal. 625). This 
oase turned on the question of priority between 
a mere attaching judgment-creditor, the official 
receiver and a person in whose favour an order 
had been made by a Court to bring the money 
into Court. The cases cited by Mr. Lahiri do not 
therefore militate against the view taken by me. 
The decision in Chitrambani Ltd. v. Kisava 
Achan, 63 0. w. n. 832, did notdeoide the point 
before us. The first contention raised on behalf 
of the appellant therefore succeeds. 

[29] It is not necessary to express an opinion 
on the second contention as we are not in a 
position to ascertain, on the materials before us, 
how far the judgment-debtor has fulfilled the 
terms of the reopened decree. We may observe, 
however, that the mere passing of the reopened 
deoree had not the effect of extinguishing the 
security for costs of the Privy Council. 

[ 80 ] The third contention is not of substance, 
the olaim was filed by one of the decree-holders 
and the order made was not a final one. 

[81] The result therefore, is that this appeal 
succeeds, the decision of the Court below is set 
aside and the execution case will proceed. In 
the circumstances of the case, the parties will 
bear their own costs. 

Gnha J.—I agree. 

B * G * D * Appeal allowed, 
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Harries 0. J. and Das Gupta J. 

Sk. Ohid and others —Accused—Petition eis 

v. The Grown. 

Crimiual Revn. No. 501 of 1949, D/- 18th November 
lyiy • 

(a) Criminal P. C. (1898). S 117 (4) -Evidence of 
general repute should be considered very carefully 
— Magistrate or Judge must consider how far gene¬ 
ral repute is justified by good grounds—Circumst¬ 
ances under which accused acquired general repute 
must be examined. 

Section 117 (4) provides a very extraordinary rule of 
evidence and because of the special nature of this provi¬ 
sion of law, It iB necessary that Judges and Magistrate 3 
should consider very oarefully the evidence of°genoral 
repute that is adduced to decide whether in a particular 
case tho evidence of general repute is sufficient to esta¬ 
blish the truth of the prosecution allegation that a 
person is a habitual thief or a robber. Mere enumera¬ 
tion of the number of persons who have given evidenoe 
does not amount to n sufficient consideration of the points 
that are at issue. When the prosecution relics mainly 
on the evidence of general repute to establish tho oase 
that a person is a habitual thief or robber, it is ab¬ 
solutely necessary for the Magistrate and the Judge to 
consider how far the general repute is justified by good 
grounds as also to examine the circumstances under 
which the accused acquired tho general repute. 

[Paras 5 and 6] 

Annotation : ('19-Com.) Criminal P. C , S. 117 N. 7. 

(b) Criminal P. C. (1898), S. 117 (4)- General re¬ 
pute— Evidence as to — Witness and accused be¬ 
longing to same caste and walk of life — Fact is in 
favour of his opinion and not against his credibi¬ 
lity. 

Though the fact that a certain person is a relation 
is a circumstance which may be taken into considera¬ 
tion against his evidence, the fact that ho belongs to tho 
same cast9 and walk of life ie, far from being a cir¬ 
cumstance against the credibility of the witness in a 
matter of general repute, a circumstance in favour of 
his opinion; becauso it is only people who belong to tho 
same circle as the accused who can really give evidence 
of any valuo as to what he is reputed to be. [Para 5] 

Annotation : (’49-Com.) Criminal P. 0., S. 117 N. 7. 

(c) Criminal P. 0. (1898), Ss. 110 and 117 (2) and 
(5)—Joint enquiry —Enquiry under S. 110 — There 
should be accusation justifying joint enquiry. 

A joint enquiry against a number of persons would 
be fully justified in law if and when these persons have 
jointly taken part as habitual robbers and tbloves. In 
enquiries under S. 110, no less than in trials for offences 
under the Code, it is necessary before there can be a 
joint trial of certain persons that there should be an 
accusation which would justify a joint trial. Whore 
there is no such accusation, a joint enquiry is not in 
accordance with tho provisions of law: A.I.R. (25) 1938 
P. 0. 130, Foil. [Paras 9 and 11] 

Annotation: (’49-Com.) Criminal P. C., S. 117, N. 18 
Pts. 22 and 23. 

Sudhansu Sekhar Alukherji — lor Petitioners. 

J. M. Banerji — lot the Crown. 

Das Gupta J. — This application is against 
an order of the Additional 8es3ions Judge of 
Midnapur under 8. 123, Criminal P. C., directing 
the petitioners to execute bonds for good behavi¬ 
our for a period of three years, and in default 
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to undergo rigorous imprisonment for the same 
period. 

[ 2 ] Proceedings under 8. 110 , Criminal P. C., 
were drawn up against these petitioners and 
other persons, the allegations being that they 
were habitual thieves, robbers, bouse breakers 
and were so dangerous and desperate that their 
being at large without security was hazardous 
to the community. A large number of witnesses 
were examined on behalf of the prosecution and 
quite a fair number for the defence. The learned 
Magistrate came to the conclusion, on a consi¬ 
deration of the evidence, that the allegations 
that these persons were habitual thieves, robbers 
and house breakers had been established and it 
was necessary for the maintenance of good 
behaviour that they should be ordered to execute 
bonds for being of good behaviour for a period 
of three years. Accordingly, he sent the papers 
to the learned Sessions Judge of Midnapore. 
The learned Magistrate discharged two of the 
persons against whom proceedings were drawn 
up, being of the view that the charge had not 
been established as against them. 

[3] The learned Sessions Judge has come to 
the conclusion that the learned Magistrate was 
right in his opinion that the evidence established 
the prosecution allegation that these persons 
were habitual thieves, robbers and house-brea. 
kers. He accordingly confirmed the order of the 
learned Magistrate. In fact he went a little 
further than the learned Magistrate inasmuch 
as he even passed an order as regards the two 
persons whom the Magistrate had discharged 
holding that the evidence showed that they also 
were habitual thieves and robbers and accord¬ 
ingly passed an order against them also directing 
them to execute bonds for good behaviour. 

[ 4 ] It appears that later on the learned Judge 
passed an order in order, as it is said, to rectify 
this wrong direction of him so that the present 
position as regards these two persons, namely, 
Abinash and Dhananjoy is that there is no order 
agains t them. 

[6J We are not concerned at present as to 
how the learned Judge could make such a mis¬ 
take, nor how he himself having made such a 
wrong order had the jurisdiction to pasB what is 
called the rectifying order. The mistake however 
shows this that the learned Judge was either 
thoroughly confused by the mass of evidence on 
the record or that he did not give the matter the 
attention it des. rved. There can be no other ex¬ 
planation of a learned Judge wrongly thinking, 
as regards persons who bad been discharged, that 
the Magistrate had paseed an order and then 
proceeding to confirm that order. When we turn 
to the judgment delivered by the learned Judge 


I am confirmed in my opinion that the learned 
Judge did not give the matter the attention it 
deserved. His judgment hardly contains any 
discussion of the evidence. It is true that 
S. 117 (4), Criminal P. C. provides that the fact 
that a person is a habitual offender may be 
proved by evidence of general repute. This is a 
very extraordinary rule of evidence and beoause 
of the special nature of this provision in law, it 
is necessary that Judges and Magistrates should 
consider very carefully the evidence of general 
repute that is adduced to deoide whether in a 
particular case the evidence of general repute is 
sufficient to establish the truth of the prosecution 
allegation that a person is a habitual thief or a 
robber. Mere enumeration of the number of 
persons who have given evidence does not amount 
in my opinion to a sufficient consideration of 
the points that are at issue. The learned Judge, 
when considering the case of each accused, has 
merely given the number of persons who deposed 
to the general repute and then pointed out aa 
regards the persons who spoke in favour of the 
general repute of the person that they should not 
be believed, because apart from being relations 
they did not belong to different castes and walks 
of life. While I am inclined to agree that the, 
fact that a certain person is a relation is a oir- 
cumstanoe which may be taken into considera¬ 
tion against his evidence, the fact that he belongB 
to the same caste and walk of life is, far from 
being a circumstance against the credibility of 
the witness in a matter of general repute, in my 
opinion, a circumstance in favour of his opinion; 
because it iB only people who belong to the same 
circle as the accused who can really give evi¬ 
dence of any value as to what be is reputed, 
to be. 

[6l When the prosecution relies mainly on the 
evidence of general repute to establish the case 
that a pereon is a habitual thief or robber, it 
seems to me absolutely necessary for the Magis¬ 
trate and the Judge to consider how far the 
general repute is justified by good grounds. It 
may very well happen that a man is arrested 
several times, put on trial and acquitted. The 
fact that he has been arrested stveral timefl 
would itself create a general repute agaiDst him. 
The mere fact that the house of a person has 
been searched several times would also be suffi¬ 
cient to create a general repute against him 
even though there may not be good ground for 
such a search and the search may be the re8 *“* 
of some party faotion or a quarrel with the 
police. For these reasons it is necessary, when 
assessing the value of the evidence of genera 
repute, for the Judge and the Magistrate to exa¬ 
mine the circumstances under which the accus 
acquired the general repute. 
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[7] In the present case the learned Judge has 
not cared to oonsidor the evidence from that 
light at all. To my mind, the judgment delivered 
by the learned Additional Sessions Judge quite 
apart from the circumstance mentioned above 
that he has wrongly passed an order against two 
persons who had been discharged by the Magis¬ 
trate is an entirely unsatisfactory one and does 
not show that he applied his judicial mind to the 
consideration of the matter at issue. 

[8] If that were all, I should be inclined to 
set aside the order passed by the learned Judge 
and send the matter for further enquiry by him. 
But there is a very much more fatal defect in 
this case. Eleven persons were dealt with to¬ 
gether in the enquiry under s. no, Criminal 
P. C. Sub-s. ( 2 ) of s. 117 provides that an en- 
quiry in proceedings under s. 110 shall be made 
as nearly as may be practicable in the manner 
prescribed for conducting trials and recording 
evidence in summons cases. There is a special 
provision in sub-s. (6) that where two or more 
persons have been associated together in the 
matter under enquiry, they may be dealt with 
in the same or separate enquiries as the Magis¬ 
trate shall think just. 

[9] There can be no doubt that in view of 
these provisions a joint enquiry against a num. 
her of persons would be fully justified in law if 
and when these persons have jointly taken part 
as habitual robbers and thieves. It is settled 
law now that it is on the basis of the accusation 
made and not on the facts finally proved on the 
evidence that the legality or the illegality of a 
joint trial depends. This has been held by the 
Privy Council in the case of Babulal Choukhani 
v. Emperor , 42 o. w. N. 621 : (a. i. r. ( 26 ) 1938 
P. 0. 130 : 39 cr. L. J. 462). 

[ 10 ] It is contended by Mr. Banerji on behalf 
of the Crown that the deoision of the Privy 
Council covers only cases of joint trials and does 
not cover cases of enquiry under 8. 110 , Criminal 
P. 0. In my opinion, there is no substance in 
this contention. Sub-section (6) of 8. 117 , Cri. 

minal P. C., whioh has been already mentioned 
runs thus : 

"Where two or more -persona have been associated 
together in the matter under enquiry, they may be 
dealt with in the same or separate enquiries as the 
Magistrate shall think just.” 

[Ill When is the Magistrate to decide whe¬ 
ther the same or separate enquiries are to be 
held ? Obviously before he starts the enquiries. 
Necessarily therefore he cannot decide whether 
to hold the same or separate enquiries before 
allegations are made before him that several 
persons have been associated together as habi¬ 
tual thieves and robbers. Curious consequences 
Will follow, if the contention of Mr. Banerji that 
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it is not necessary that an accusation that the 
persons have been associated together as habi- 
tual thieves and robbers should bo made at the 
very outset before the enquiry commences be 
accepted. It may very well happen that after a 
large number of witnesses have been examined 
the Magistrate is satisfied cn the evidence that 
the accused persons have not been associated 
together in the matter under enquiry. According 
to Mr. Banerji, he is then to scrap all the pro. 
ceedings and start afresh. That clearly in my 
opinion is not the intention of the Legislature. 
The very language used in sub s. (6) does in my 
judgment make it very clear that the Magistrate 
has to decide before the enquiry commences 
whether certain persons should be dealt with in 
the same or separate enquiries. My conclusion 
therefore is that in enquiries under s. lio, Cri¬ 
minal P. C., no less than in trials for offences 
under the Code, it is necessary before tbero can 
be a joint trial of certain persons that there 
should be an accusation which would justify a 
joint trial. It is quite clear that in tbo present 
case there was no such accusation. The neces¬ 
sary consequence that follows is that the en. 
quiry which has been held has not been held in 
accordance with the provisions of law. 

[ 12 ] In this view I do not think that it is 
possible to send the matter for any enquiry by 
the learned Judge, for as there is no accusation 
of joint activity he cannot even now hold a joint 
enquiry. 

[13] I would therefore make this rule abso- 
lute and set aside the orders passed by the 
learned Judge and the Magistrate directing these 
persons to furnish security for good behaviour. 
They are discharged from their bail bonds. 

[14] Panchu, Jnan Giri and Purna Sabu 
against whom also orders were passed by the 
learned Magistrate and the learned Judge, have 
not moved this Court in revision. In view of 
my conclusion however that the whole enquiry 
has been illegal, I would set aside the orders 
passed by the learned Magistrate and the learned 
Judge against them as well. If they are in cus¬ 
tody they should be set at liberty at once. 

Harries C. J.—I agree. 

v.R.B. Rule made absolute. 


XX A.I.R. (37) 1950 Calcutta 179 [G. N. 61.] 
Das Gupta and Guha JJ. 

Sadananda Pyne — Appellant v. Harinam 
Sha and another — Respondents. 

A. F. 0. D. No. 170 of 1948, Decided on 16th Sep. 
tember 1949, aganst decree of D. J., Hooghly, at 
Ohinsurah, D/- 13th August 1948. 

(a) Succession Act (1925), Ss. 263, 283 (1) (c) _ 
Revocation of probata _ Application for — Tres- 
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passer in possession of deceased’s property has 
no interest in it—He cannot apply for revocation. 

In order to have the locus standi to apply for revo¬ 
cation of probate, a person must have an interest in 
the estate of the deceased, supposing he had died 
intestate. Thus, the creditor of a son who would have 
been heir on intestacy has locus standi to apply for 
revocation of probate. But a person who has merely 
the possession of a trespasser has no interest in the 
estate of the deceased. He has an interest against the 
estate of the deceased. He has, therefore, no locus 
standi to file such an application. [Para 2] 

Annotation : (’46-Man.) Succession Act, S. 263 N. 2; 
S. 283 N 11 Pt. 18. 

•£*(b) Hindu law — Succession — Dayabhaga 
School — Acharyya — On failure of blood relations 
Acharyya inherits —Diksha guru is not Acharyya. 

The rule that an Acharyya of a Hindu governed by 
the Dayabhag system will inherit on the failure of the 
blood relations who are heirs is not obsolete in present- 
day India ; in these days, the person who gives the 
Upanayan will inherit as Acharyya, and a Dikshaguru 
not being the person who gives Upanayan, or any other 
preceptor whether spiritual preceptor or not, will not 
inherit'. 12 M. I. A. 418 (P. C.) and A. I. R. (1) 1914 
P. C. 1, DislingTexts and Case law discussed. 

[Para 42] 

(c) Interpretation of Statutes — Duty of Courts — 
Courts cannot make new laws or repeal existing 
ones. 

It is the legislature alone who can make new laws. 
Courts must resist the tomptatiou to change the law 
under cover of interpretation of law. If as Judges, 
the Courts use their power to interpret law, to alter 
'aws which they may not like, and to make new laws 
which they think should be made, that would be a 
corrupt use of their power. The Courts have to observe 
oonstant vigilance against such corrupt use of power by 
them. Similarly, if and when the ground on which a 
law is enacted ceases to exist, it iB the province of the 
proper legislative authority to consider the matter of 
repealing tho same The Courts cannot arrogate to 
themselves the function^ of the legislature. The Courts 
have no right to repeal alaw, because what appears to 
them to be tho reasons for which the law was enacted 
no longer exist. [Paras 24 & 29] 

Hiralal Chakravarly and Shyamadas Bhatta- 
charjya — for Appellant. 

Apurba Dhan Mukherji and Chandra Narayan 
La\k — for Respondents. 

Daa Gupta J. — The principal question for 
decision in this appeal is whether the Dikshaguru 
of a Hindu not being the person who invested 
him with the sacred thread is his heir, on failure 
of other heirs. The appeal is against the decision 
of a Probate Court, allowing an application for 
revocation of a probate that had been granted 
of a will of ono Manmatha Nath Mandal, who 
will be later referred to simply as Manmatha. 
Manmatha died in July 1933, leaving his widow 
Manada Bala Dassi hereinafter referred to as 
Manada. Manada died in 1945. Disputes arose 
over properties left by Manmatha, after the 
death of Manada, between purchasers from Pach- 
kari Bhuian who sold as a guardian of Gokul 
said to have been adopted by Manmatha and 
the purchaser from Janaki Nath Chakravarti 


who claimed to be Manmatha’s heir on the 
death of Manada, on the ground that he was 
Manmatha’s " Dikshaguru ”. On 23rd August 
1945, Panchkari Bhuian applied for Probate of 
a will said to have been left by Manmatha. He 
stated therein that there was no other heir of the 
deceased except Gokul Chandra Mandal, who 
had been taken in adoption by Manmatha. No 
special oitation was, therefore, issued, and Pro. 
bate was granted in November 1945. On the 
last May 1946, Harinam Sha filed an application 
for revocation of Probate. He stated therein 
that the will was a forged dooument, that the 
story of adoption of Gokul was false, that Man¬ 
matha had died leaving Manada as his heir, 
and on Manada’s death, as no blood relations 
who would be heirs according to Hindu law 
existed, Manmatha’s Dikshaguru Janaki Nath 
Chakravarty (who will be hereinafter referred to 
as Janaki) suoceeded to Manmatha’s estate as 
his heir, but this fact was fraudulently con¬ 
cealed in the application for probate, and pro¬ 
bate was obtained without any citation being 
issued on Janaki. It was stated that Harinam 
had purchased the properties of Manmatha from 
Janaki by registered Kobala on 2 lst June 1945. 
The main contentions of Panohkari Bhuian, in 
reply to this application were that the will was 
genuine, that Gokul was really the adopted son 
of Manmatha, and that Janaki was not Diksha¬ 
guru of Manmatha. These contentions were 
adopted by Sadananda Pyne, who was Added as 
a party. At the trial, the dispute centred round 
the question of law, whether a Dikshaguru is the 
heir of a Hindu, on failure of nearer heirs. The 
first question that was raised was whether 
Harinam Sha, as purchaser from Janaki, had 
locus standi to apply for revocation of probate, 
the other question was whether non-mention of 
Janaki as an heir was a “just cause for revo¬ 
cation of the Probate.” The decision of both 
these questions turned on the question whether 
Janaki would be Manmatha’s heir, on failure of 
nearer heirs. The learned trial Court held that 
Janaki waB an heir; under the Hindu law, and 
allowed the application for revocation. 

[2] Before entering into the question whether 
Janaki, as Dikshaguru, is an heir under the 
Hindu law, it is necessary to consider the con¬ 
tention of Mr. Apurbadhan Mukherji the learned 
advocate for the respondent that Harinam Sba, 
has locus standi to apply for revocation for 
probate, even if Janaki is not an heir, and so 
Harinam has not acquired any interest in t 6 
property by his purchase from Janaki. Mr. 
Mukherji contends that the mere faot that Hari- 
nam was in actual possession of the P E °P®?J 
gives him an interest in the property, whio 
gives him a locus standi. If Janaki was no 
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Manmatha’s heir, Harinam has aoquired no 
interest by his purchase from Janaki and Hari- 
nam’s possession is merely a trespasser’s posses, 
sion. Does possession as a trespasser amount to 
an interest which gives the locus standi to apply 
for revocation of probate ? Clearly not. In 
order to have the locus standi to apply for 
revocation of probate, a person must have an 
interest in the estate of the deceased, supposing 
he had died intestate. Thus, the creditor of a 
son who would have been heir on intestacy, has 
locus standi to apply for revocation of probate. 
But a person who has merely the possession of a 
trespasser, has no interest in the estate of the 
deceased, He has an interest against —the estate 
of the deceased. Whether the estate descends to 
the heir on intestacy, or the legatee on the will, 
can have no legal effect on the trespasser’s pos¬ 
session. If he remains in possession for the 
statutory period of twelve years, he will acquire 
a lawful title—which will be good against the 
legatee no less than against the heir on—intestacy. 
■It is clear to me that a trespasser has no interest 
in the estate of the deceased. He has therefore 
no locus standi to file an application for (revooa- 
tion of?) probate. 

[9] Mr. Mukherji relied for his proposition 
that a trespasser has locus standi to file an appli¬ 
cation for probate on the dictum in Mortimer’s 
Probate and Practice, which was accepted by 
Mukberjee J. in Earipada Sahav. Ghanesyam 
Saha, 49 0. W. N. 713, that any interest is suffi- 
cient to gives locus standi. There can be no 
doubt whatsoever that both Mortimer and 
Mukherji J. are thinking of some interest in 
law—some legal title, however remote or how¬ 
ever slight—when they say "any interest is 
sufficient . . . .” A trespasser has no interest in 
law; if he may be said to have a "possessing 
interest" it has to be remembered that the 
possession being without title, this interest is 
against ‘law’. 

[4] I have not the least hesitation in rejecting 
Mr. Mukherji’s proposition that a trespasser’s 
possession gives him locus standi to file an 
application for revocation for probate. 

[6] In order to succeed in the application for 
revocation, Harinam Sha has therefore to estab¬ 
lish that Janaki would be Manmatha’s heir, 
on failure of other heirs. That Janaki was 
Manmatha’s ‘Dikshaguru’ is not disputed now, 
nor that this Diksha was Tantrik Diksha. It is 
also not disputed that according to Dayabhag, 
the ‘Acharyya’ is a Hindu’s heir, on failure of 
blood relations who are heirs. Jagnabalkya does 
not mention "Aobaryya" as an heir; but Manu 
does. Jimutbahan accepts Manu’s text, and 
inoludes Aobaryya in his list of heirs. In fact, 
he oombines Manu’s dictum "Acharyya Sishya 


eb ba" and Jagnabalkya’s "Sishyah Sabrahma- 
oharinan'’ and states as the law that on failure 
of Sapindas, Sakulya and Samanodakas, an 
Acharyya inherits—on failure of Acharyya a 
Sishya inherits—and on failure of Sishya, a 
Sabrahmachari inherits. 

[6] Jimutbahana himscdf does not say whom 
he means by the word "Acharyya". He i3 con- 
tent to quote Manu’s text as the authority of 
his statement of the law that an Acharyya in¬ 
herits. Srikrishna Tarkalankar, who nourished 
more than two hundred years ago, does however 
in his commentary on the Dayabhag, offer an 
explanation of the word "Acharyya'’ a9 used by 
Jimutbahan here. He explains the word as "the 
teacher of the Vedas”. In his synopsis on the 
Dayabhag which he calls Daykram Sangraha, 
Srikrishna when mentioning Acharyya as the 
heir, takes pains to cite a verse (from Jagnabal 
kya) to explain who Acharyya is and says 
"Upaniya Dedadvedamsa Acharyya Udahrata- 
tha”. It is abundantly clear therefore that Sri 
krishna had no doubt in bis own mind as to 
what "Aobaryya” meant in Dayabhag. lie was 
clearly of opinion that Jimutbahan, was using 
this word to mean the Brahmin who gives the 
sacred thread, and then teaches the Vedas. To 
him clearly Acharyya did not include Diksha¬ 
guru ; or "religious preceptors” in general. 

[7] It is well to remember in this connection 
that tantrism was not less prevalent in Srikrish- 
na’s time than now; and there can be no doubt 
that "Dikshagurus” were well known to Sri- 
krishna’s time. His interpretation of "Acharyya” 
to mean only the Brahmin who gives the sacred 
thread, and then teaches the Vedas, must there¬ 
fore be taken to exclude "Dikshaguru" from the 
list of a Hindu’s heirs. 

[8l Mr. Mukherji has drawn our attention to 
Sir William Jono’s translation and Colobrooko’s 
translation of "Acharyya” as U3ed in Dayabhag, 
as "Religious preceptor”, and has asked us to 
accept the view of these learned translators in 
preference to Srikrishna’s. I have the highest 
regard for the scholarship and erudition of Sir 
William Jones, and Colebrooke ; but if it is a 
question of preference between those English 
scholars and Srikrishna, I have no hesitation in 
saying that I would prefer Srikrishna’s autho¬ 
rity. It is important to mention that neither 
Sir William Jone3, nor Oolebrooke has given 
any reasons for interpreting Acharyya as a 
generic term, meaning all kinds of religious pre- 
ceptors, in preference to Srikrishna’s interpreta¬ 
tion of it as meaning a specific class of religious 
preceptors viz., the preceptor, who gives the 
sacred thread, and then teaches the Vedas. 

[ 9 ] In The Colleotor of Madura v. Moottoo 
Ramahnga, 12 M. I. A. 397 : (l Beng. L. R. l 
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P. 0.), the Privy Council observed that the duty 
of a Judge administering Hindu law is not so 

much to inquire whether the doctrine is fairly 
deducible from the earliest authorities, as to 
ascertain whether it is one that has been reoeived 
by the particular school of Hindu law, which 
prevails in the district in which the case arises, 
with which he has to deal and whether such 
doctrine has been sanctioned by usage; as by the 
Hindu system of law, clear proof of usage will 
outweigh the written opinion of test writers. 
In the present case, there is no evidence of any 
dispute between usage and the opinion of the 
text writers. It is reasonable to think that Sri- 
krishna’s interpretation is based on his own 
experience of usage ; but whether or not that 
is so, it is I think proper, to examine Manu’s 
own writings for finding what kind of religious 
preceptor, he bad in his mind, when he laid 
down that an Acharyya would be an heir. 

[10] In Sloka 140, chap, n of his Samhifca, 
Manu gives the following definition of an 
Acharyya: 

Upaniya tu yah Sishyam Vedamadhyapayod- 
dvijah 

Sakalpam Sarakshyacha tamacharyyam praoha- 
kshate 

It has been argued by Mr. Mukherji that Manu 
is not giving his own definition of Acharyya; 
but is stating what others think the Acharyya 
to be. There can be no doubt however that 
Manu is quoting with approval this definition of 
Acharyya even if we agree that this is not a 
definition starting with Manu. Quite apart from 
this Sloka, however, a study of the second chap¬ 
ter of Manu, (which deals with Brabmaoharya- 
sram) brings before the mind’s eye a clear picture 
of the “Acharyya” as Manu saw him. The cere- 
mony of Upanayan was indeed the most impor¬ 
tant event in a Hindu’s life ; for it was this, 
which gave him his second birth. In the Upana. 
yan ceremony itself, certain verses of the Vedas 
were taught by the Brahmins who invested the 
young Hindu with the sacred thread ; it was 
with this ceremony that he entered upon the 
Brahmacharyasram. Immediately after the 
Upanayan, the Hindu had to take up his resi¬ 
dence in the house of this very Brahmin, and 
receive education in Vedas as well as other matters 
from him. Manu has sometimes used the words 
Guru and sometimes the word Acharyya in 
dealing with the Upanayan ceremony, and the 
system of studies thereafter ; but he has used 
either of these words to mean that one Brahmin 
who invested the Hindu with sacred thread, and 
then became his teacher. There was no vagueness 
in Manu’s mind as to who this person was. He 
was not thinking of a number of functionaries, 


any of whom could be an Acharyya; he was 
thinking of one and one person only. 

[11] Mention may be made only of the fol¬ 
lowing verses : 

145. Upadhyayan Dasacharyya Acharyyanam Satam 
Pita. [The “Aoharyya” is ten times more venerable than 
an Upadhay; the father a hundred times more than the 
Acharyya.] 

148. Acharyyaetasya Yajatim Bidhibadvedaparagah 
Utpadayati Sabitrya Sasatya Bajaramara. [Bnt that 
birth which the Acharyya acquainted with the whole 
Veda, in accordance with the law procures for him 
through the Savitri is real, exempt from age and death.] 

170. Tara Yadbrahmajanmasya Maunjibandhana- 
chihritam Tatrasya Mata Sabitri Pita tvacharyya 
uchyyate. [Among those three, the birth whioh is 
symbolized by the investiture with the girdle of mnnja 
grass is hig birth for the sake of the Vedas, they declare 
that in that birth Savitri (verse) in his mother and the 
Acharyya hig father.] 

171. Vedapradanadacharyam Pitaram pariohakshate 
Nahyasmin Yujyate karma Einchidamamamjiban* 
dhanat. [They oall the Acharyya father because he 
gives the Veda; for nobody can perform a sacred rite 
before the invostiture with the girdle of Munja grass.] 

226. Aoharyyo Brahmano Murtih Pita Murtih Praja- 
pateh. [The Aoharyya is the image of Brahmin, the 
father the image of Prajapati.] 

The verses 148, 170 and 171 are specially helpful 
in understanding whom Manu had in mind, 
when he used the word Acharyya. 

[12] The text on which Jimutbahana’s rule 
that an Acharyya is an heir on the failure of 
blood relations, is sloka 187 in Oh. IX Manu. 
The commentators of Manu do not try to explain 
“ Aoharyya ” as ooourring in this Sloka. The 
reason of this may very well be, that in an ear¬ 
lier part of Manu ch. v. 80, where the word 
occurs, they have already given their explana- 
tions. The Sloka runs thus: 

Triratramacharshaucham Acharyye B&msthlte sati 
Tasya putre cha patincha Dibaratramiti sthitih. [They 
deolare that when the Aoharyya has died, the impurity 
lasts three days; if the Acharyya’s son or wife is dead, 
it lasts a day and a night; that Is a settled rale.] 

[13] In Medhatithi’s commentary on this 
Sloka, we find "Acharyya Upaneta tashmin 
samsthite’’: Sarvaganarayan, another common, 
tator, says “Acharyya Upaniyadhyapake" Ragha- 
bananda says ‘‘Acharyya upanetan”. 

[14] We find thus that in this very important 
Sloka as regards Asauoha, where it is of very 
great practical importance to know which person 
is meant by Acharyya the oommentators agree 
in saying that it means the person who gives the 
upanayan. When later on, Aoharyya is enume¬ 
rated as an heir, and the commentators do not 
trouble to explain the word, it is reasonable to 
conclude that according to them the word bad 
the same connotation as in ch. v, where they 
had explained it. 
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[15] My conclusion on a study of Manu and 
his commentators therefore is that Aoharyya in 
Bl. 187, oh. IX means the person who gives upa- 
nayan and nobody else, 

Il6] It is useful to turn at this stage to the 
Jagnavalkya-Samhita and the Mitakshara, to 
disoover what meaning Jagnavalka and Vig- 
naneswara attaohed to this word. Verse 34 
Aoharadhyaya contains Jagnavalkya’s definition 
of the Acharyya. 

“Sa gururjak Kriyakkritra Vedamatmai prajaokkati 
Upaniya dadadvedam Aokaryyak Sa udakrtak" [He 
is oalled tke Gura wko after performing tke oeremonie3 
on tke okild from before bis birtk gives kirn tke Vedas; 
and he is called tke Ackaryya, wko kaving performed 
upanayan gives him tke Vedas.] 

[17J Vijnaneswara's commentary on this runs 
thus: 

“He who performing all the rite3 according to rule 
beginning with the Garbhadbana ceremony, and end¬ 
ing with the upanayan teaches tke Vedas to him tke 
Brahmachari is called a Guru; He again who only per¬ 
forming upanayan teaches tke Vedas is an Ackaryya. 

[ 18 ] When Jimutvahana (who according to 
the generally aocepted view flourished after Vij- 
naswar) wrote the Dayabhaga, he was aware of 
these definitions of the word ‘Aoharyya’ by Jag. 
navalka and Vijnaneswara’s commentary on the 
same. 

[19] If Jimutvahana had thought fit to extend 
the connotation of this word, we would have 
been bound to accept that extended connotation. 
But Jimutbahana does not do so; he simply 
quotes Manu's text and accepts it adding to the 
list of heirs—"Sabrahmachari.” The only possi- 
ble conclusion is that Jimutbahana was not 
prepared to extend the connotation of the word 
Aoharyya, and he meant this word to connote 
the same person as Manu had meant the person 
who gives upanayan. 

[ 20 ] In Manu’s time, the task of the person 
who gave Upanayan did not cease there. It wa3 
■ather merely the beginning of his task, for it wa3 
he who taught him the Vedas, and other sub- 
jeots as well. In present-day India, the person 
who gives the upanayan ends his task there. 
The Upanayan oeremony itself requires him to 
teaoh a few verses of the Vedas; but, that is all. 
In fact, the system of learning Vedas as a part 
of one's education no longer exists, and even if 
any person wants to study the Vedas, he does 
not ordinarily study it with the Brahmin who 
lave him the Upanayan. 

[Si] Two opposite theories have been sought to 
be built on this undisputed fact that in modern 
India, the person who gives the U panayan does 
not thereafter take the boy as his ‘student’ for 
teaohing Vedas and other subjects. 


[22] Mr. Hiralal Chakravarti, arguing for the 
appellant, propounded the theory that the law 
that an Acharyya would be an heir, was an in¬ 
tegral part of the system of education under which 
the studont used to live in the hou3e of the tea- 
cher, and as this system has disappeared, the law 
that an Acharyya would be an heir should no 
longer bo considered good law. lie drew our 
attention to the observation of their Lordships 
of the Privy Council in Ramchandra v. Vina- 
yak, (411. a. 290 : a. i. r. (l) 1914 p. o. l) : 

“It was urged that it is hardly likely Vijnaneawara 
would give a right of inheritance to a spiritual preceptor 
or Guru before Kinsman, however remotely connected. 
This argument appears to ignore the peouliar and in¬ 
timate relationship which their Lordships understand 
exists in the Hindu system between the pupil and the 
Guru who has to initiate him into the mysteries of the 
Vedic laws and rites, and under whose roof he has to 
pass many years of his life. It is easy to suppose that 
in such oiroumstaccea the mystical relationship between 
a spiritual preceptor and a pupil should be regarded as 
creating a far clossr tie than remote relationship of 
blood.” 

[23] Those observations, intended as they 
were to meet the argument that a religious 
preceptor could not possibly have been included 
as an heir, if certain blood relations were exclud¬ 
ed from heirship, may at mo3t be said to express 
their Lordships’ view as regards some of the 
reasons which made the author of tho Mitak- 
ehara include a religious preceptor as an heir. 
They do not in my opinion justify a conclusion 
that their Lordships considered the rule of 
inheritance in favour of a religious preoeptor 
dependant in any way on the institution of the 
student, living at the house of his teacher, to be 
initiated into Vedic laws and rites. 

[24] Assuming, however, that at tho time, 
the law was made, the ground for the same was 
this intimate relation which the teacher in those 
days had with the student, it by no means 
follows that once the ground had disappeared, 
the law also disappears. If and when the ground 
on whioh a law is enacted, ceases to exist, it is 
the province of the proper legislative authority 
to consider the matter of repealing the same; 
but the Courts cannot arrogate to themselves 
the functions of the legislature. We have no 
right to repeal a law, because what appears to us 
to be the reasons for which the law was enacted 
no longer exist. Even assuming, therefore, 
though not accepting, the theory that the rule 
that an Acharyya would be heir, first became 
law, because he had certain, intimate relations 
with the pupil. I am of opinion that this rule of 
inheritance continues to be good law, even though 
such relations no longer exist. 

[25] Mr. Apurbadhan Mukherji has on the 
other hand put forward the theory that while 
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the Acharyya continues to be an heir under the 
Hindu law, this word now connotes the Diksba- 
guru. His argument is that the person who, in 
these days, gives the sacred thread, does not 
answer the description of an Aoharyya, because 
ho does not teach the Vedas, and that the person 
who gives Tantrik Diksha, has really taken the 
place of the person who in Manu’s time gave 
Upanayan and taught the Vedas. 

[26] Mr. Mukherji has in a very learned 
discourse, tried to convince us that the Tantrik 
system is really based on the Vedas, so that the 
Guru who initiates a man into the Tantrik 
system by giving Diksha, is really giving him 
Vedic education. I do not think it necessary for 
the purpose of this oase to reach a conclusion on 
Mr. Mukkerji’s proposition that the Tantrik 
system is based on the Vedas, for I do not see 
that the truth of this proposition can justify the 
further conclusion that the person who initiates- 
a man into the Tantrik system by giving him a 
Diksha, becomes this man’s heir. In the first 
place, I am clearly of opinion that though the 
person who gives tho Upanayan in modern 
times may not possess all the characteristics of 
an 'Acharyya’ — inasmuch as he no longer tea¬ 
ches the Vedas — he retains still the principal 
characteristics and is the Acharyya, who inherits 
on failure of blood relations. Mr. Mukherji 
drew our attention to Medhatithi’s commentary 
on Manu’s definition on Acharyya in si. 140, 
ch. II, where Medhatitbi says that if one person 
gives the sacred thread, and another teaches the 
Vedas, neither can be called the Acharyya. It 
is to be noticed however, that Medhatithi him¬ 
self does not stick to this strict and literal 
interpretation of the word Acharyya. For, com¬ 
menting on Si. 80 of ch. v, Medhatithi him- 
self uses tho word Upaneta, i. e., the person who 
gives the sacred thread, to explain the word 
Acharyya. It is remembered also that the Sabi- 
tri, tho communication of which is the essential 
part of the Upanayan ceremony has had been 
said to be the essence of the Vedas. 

[27] Even in present-day India, therefore, the 
person who gives the Upanayan, does teach at 
least some important part of the Veda. It would 
be against all known canons of justice, to treat 
him, as not entitled to inherit as Acharyya , be¬ 
cause he does not teach all the Vedas. 

[28] In the second place, supposing that the 
person who gives the sacred thread is not entitl¬ 
ed to inherit in present-day India, I can see no 
reason why another person who does not give 
the sacred thread, but initiates into the Tantrik 
sya { om by giving Diksha, can be held to be the 
‘Aoharyya,’ in the list of heirs Supposing 
Mr. Mukherji is correct in saying that the Tan- 


tras are based on the Vedas, it still remains true 
that the Tantras are not the Vedas, — just as 
Buddhism which, is based on Hinduism, is cer- 
tainly not the same as Hinduism. It is absolu¬ 
tely clear that the Diksbaguru who initiates a 
person into the Tantrik system of worship by 
giving Diksha does not as such, teach any of 
the Vedas. He does not, therefore, possess either 
of the two characteristics of the Acharyya that 
Manu knew the giving of the sacred thread, and 
the giving of the Vedas. 

[29] Mr. Mukherji also argued that the Diksha- 
guru in present day India has taken the place 
of the Acharyya of the days of yore, — for it is 
the Diksbaguru who gives religious education 
now as the Acharyya did in the days of Manu, 
and should be allowed to inherit as the Aohary- 
ya. The fact that the Diksbaguru is the person 
who gives serious religious education may be a 
very good reason, for which he should he an 
heir. But it is the legislature alone, who can 
make new law making an heir. We must resist 
the temptation to change the law, under cover 
of interpretation of law. If as judges, we use our 
power to interpret law, to alter laws which we 
may not like, and to make new laws which we 
think, should be made, that would be a corrupt 
uee of our power. We have to observe constant 
vigilance against such corrupt use of power by 
ourselves. I refuse, therefore, to consider the 
question whether the Dikshaguru ought to be 
made an heir. 

[30] Mr. Mukherji’s next argument is that 
as the word Acharyya has been used in old 
treatises in a wider sense than to mean the per- 
eon who gave the Upanayan and thus taught 
the Vedas, it would be wroDg to put this limited 
interpretation on the word as used, by Jimut 
bahana, in the Dayabhaga. Mr. Mukherji refer- 
red first to two passages in the VishDupnran 
which show that Vasistha was being called 
‘Acharyya’ and also as ‘Kulaguru.’ This, in my 
judgment, does not show the use of Acharyya 
to mean anybody than the person who gave 
the sacred thread. We find in fact Valmiki him¬ 
self using the word Acharyya as well as the 
word Guru for—Vasistha, in more than one part 
of the Ramayan. Thus, in ill Canto of the 
Ayodhyakanda, Vasistha describes himself as an 
Acharyya : 

"Purusbasya hi jatasya bhavanti gnrubaatriyab 
Ackaryyasohib Kakutstha pita mata cha raghab Pita 
hyeenam janayati purusham puruabasbarva Pragnam 
dadati acharyyetashmat ea guraruchayate Sa bi to 
pituracharjyastab ebaib parantap." 

The Ramayana itself shows however, that 
Vasistha, as the Purohit of the family, gave 
Rama and his brothers Upanayan and taught 
them the Vedas. 
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[31] That the word Acharyya was used in 
old times to include persons other than the per¬ 
son who gave Upanayan is, however, clear from 
the faot that in the Mahabharat both Kripa and 
Drona are called Acharyya of the Kaurava and 
the Pandavas. Sayana, the great commentator 
of the Vedas, is generally referred to as Sayana. 
charyya. 

[32] As regards more modern times Mr. Mu- 
kherji has drawn our attention to a passage in 
Raghunandan’s Dikshatattwa where Raghunan. 
dan in quoting from another treatise called 
Mantratantra Samhita a verse in which Achary¬ 
ya is clearly used to denote a Diksbaguru. 

[33] Mention may be made in this connection 
of the Savdakalpadrum— a lexicon compiled by 
Sanekrit Scholars in Bengal in the last century 
— according to which “Acharyya” means the 
teacher of Vedas and also the commentator 
on Vedic Mantras; and Wilson’s “Glossary of 
Judicial and Revenue laws”, where we find the 
following interpretation of the word Acbaryya : 

“A religious teaoher; properly the Brahman who 
instructs the religious student of the two next castes the 
Kshatriya and the Valsya—as well as the Brahman, 
in the Veda. In modern use, it is applied to any reli¬ 
gious Instructor, and to any Brahman and religious 
mendicant professing to be qualified to give spiritual 
instruction. In the south of India it specially denotes 
the head of a religious society—the Mahant of Hindu- 
sthan and the Panda and head priest of a temple. 
Among the Maratbae, it was given to Brahmans em¬ 
ployed by respectable families as cooks. In the Tamil 
provinces, it is assumed by carpenters and other 
artisans.” 

[34] Quite clearly, therefore, uses of the word 
“Acharyya” in other senses than tbe Brahmin 
who gives the sacred thread and teaches Veda 
were not unknown in ancient India, and are 
common in modern India. Our task in this case 
is not however to investigate the many meanings 
the word Acharyya may have had, but to as. 
certain what sense it has in the list of heirs, as 
propounded by Manu, and accepted by Jimut- 
bahan. For this, we have to turn to other 
passages of Manu’s Samhita, and tbe notes of 
his commentators. These I have already men¬ 
tioned, and they show in my opinion that to 
Manu, an Acharyya was the pereon who gave 
the Upanayan and taught tbe Veda, and as I 
have already stated Jimutvahana should be 
considered to have used the word in the same 
sense as Manu. 

[36] Mr. Mukherji drew our attention to the 
fact that the Privy Council in Giridhari Lai 
v. The Bengal Government, 12 M. I. A. 448 : 
(1 Beng. L.B. 44 P.O.), while making a reference 
to the text in Mitakshara, renders the word 
Acharyya by 'preceptor'. 

[86] I find no justification for reading into 
this an expression of their Lordship’s opinion 


that Acharyya’ in the list of heirs, mc-aus 
’spiritual preceptors’ in general. Not only were 
their Lordships not considering in that case, the 
question with which we are now concerned; they 
were not even remotely concerned with the 
meaning cf the word Acharyya in Jimutbahan’e 
list of heirs. If it were justifiable, to make from 
the mere fact that the judgment contains a 
translation of the text in which Acharyya has 
been translated by the word ‘preceptor’, the 
deduction that in their Lordships’ considered 
view, Acharyya in the list of heirs moans 'spiri- 
tual preceptor’, in general, it would be even 
more justifiable to deduce from the passage in 
Ramchandra v. VinayaJc, 41 I. A. 290 : (a I.R. 
( 1 ) 1914 p- C. 1 ) quoted above, that the Privy 
Council held there that the ’spiritual preceptor' 
in the list of heirs is that person in whose house 
the man lives as a pupil and who initiates him 
into the mysteries of the Vedas. 

[S7] In my judgment, neither of these Privy- 
Council decisions, can reasonably be used for 
any light on the question which is now for 
consideration. 

[38] Nor can I find any assistance from the 
decision in Sambasiva v. Secy, of State, 44 

Mad. 704 : (A. I. R. (8) 1921 Mad. 537), on which 
reliance was placed by the learned trial Court. 
That w&3 a case where the Crown claimed the 
property of a Sudra ascetic, as escheated, on 
failure of heirs, and the defendant claimed to 
be an heir, as a ’’Sishya”. The main contention 
on behalf of the Crown was that the rule of law 
making Sishya an heir, had becorno obsolete 
Tbo High Court rejected this contention, and 
held that the defendant was entitled to inherit 
as a Sishya. It was not disputed there that the 
defendant was the Sishya of the deceased. This 
decision can clearly be of no assistance for our 
present purpose. 

[39] Nor can I derive any assistance from 
this Court’s decision in Jugdanund v. Kesub - 
nund, 1861 W. R. 146. 

[ 40 ] It was held that the priest may, in cer¬ 
tain circumstance?, inherit. It is well-known 
that the family priest is very often tbe person 
who gives Upanayan. On my interpretation oi 
the word ’Acharyya’ as the Brahmin who gives 
Upanavan, the priest will be an heir, when he 
gives Upanayan. As this decision does not say 
in what circumstances a priest may inherit, it is 
of no assistance to us. 

[ 41 ] One consequence of interpretation of 
Acharyya as tbo Brahmin who gives the 
Upanayan is that a Sudra who cannot have 
Upanayan cannot have an Acharyya in bi3 list 
of beir 3 . As the rules of inheritance in the Daya- 
bbaga are for all the four caste3—Brahman, 
Kshatriya, Vaisya and Sudra—wo should cer- 
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tainly try to interpret the rules in such a 
manner as to make them operative in the case 
of all the castes. But, for this, we have no right 
to put a meaning on a word, where it is clear 
that Jimutbahana did not use in that sense. 

[42] My conclusion is that the rule that an 
Aeharyya of a Hindu governed by the Daya- 
bhag system will inherit on the failure of the 
blood relations who are heirs is not obsolete in 
present-day India; that in these days, the person 
who gives the Upanayan will inherit as Aeharyya, 
iand a Diksbaguru not being the person who 
(gives Upanayan, or any other preceptor—whe¬ 
ther spiritual preceptor or not—will not inherit. 

[43] Consequently, I hold that Janaki was 
not Manmatha’s heir, and thus, no interest was 
acquired by Harinam Sha by his purchase from 
Janaki. Harinam Sha had, therefore, no locus 
standi, to apply for revocation of probate. 

[44] I would therefore allow this appeal, with 
costs, set aside the judgment and decree of the 
trial Court, and dismiss the application for re- 
vocation of probate, The hearing fee is assessed 
at three gold mohurs. 

Guha J—I agree. 

D.R.R. Appeal allowed. 

A. I. R. (37) 1950 Calcutta 186 [C. N. 62.] 
G. N. Das and Das Gupta JJ. 
Rameswar Das Bhiwaniwalla and another 
— Defendants — Appellants v. Byomkesh 
Samanta — Plaintiff — Respondent. 

A. F. A. D. Noa. 1773 and 1827 of 1943, Decided on 
11-11-1949, against decrees of D. J., Zillah Burdwan. 
D/- 30-4-1943. 

Bengal Land Revenue Sales Act (XI [11] of 1859), 
Ss. 13, 14 —Section 14 does not provide for closing 
of separate accounts—Contemplated sale not taking 
place—Order of Collector closing separate account 
ceases to be effective. 

Seotion 14 does not expressly provide for the olo3ing 
of separate aooounts. It merely direots that the Collec¬ 
tor will declare that the entire estate will be brought to 
sale if the cosharers do not pay up the arrears in 
respect of the defaulting shares. The closure of all 
separate accounts is done in the Colleotorate for the 
purposes of convenience, with a view to find out whether 
the estato as a whole is in default or not. If, in point 
of fact, the contemplated sale does not take plaoe or is 
set aside in a competent proceeding, the effect of the 
declaration made by the Collector loses all its force 
and the parties are restored to the position whioh they 
occupied before the declaration was made by the Collec¬ 
tor. The order of the Collector closing the separate 
acoounts ceases to be effective if the contemplated sale 
never took place. Separate account therefore survives 
the order of the Collector : A. I. R (2) 1915 P. C. 177, 
Disting.', A. I. R. (27) 1940 Cal. 115, Rd. on. 

[Para 6] 

Amarendra Nath Bose (in No. 1773), Hariprasanna 
Mukherji and Bankim Chandra Roy (in No. 1827) 

—for Appellants. 

Batdya Nath Banerjee (in No. 1827) and Dr. Na- 
vesh Chandra Sen Gupta (in No. 1773) 

—for Respondents. 


G. N. Das J. —These two appeals arise out of 
Title Suit no. 95 of 1941 of the Court of the 1st Mun- 
sif at Burdwan. Second Appeal No. 1773 of 1943 is at 
the instance of the plaintiff. 8eoond Appeal No. 1827 
of 1943 is at th9 instance of the defendant. The 
suit was for declaration of the plaintiff’s exolu- 
sive title and possession in respect of Cadastral 
Survey Dags nos. 31 and 33 of khatian No. 263 
of mouza Ichlabad. The plaintiff’s allegation is 
that the plaintiff purchased tbe residuary share 
in touzi No. 147 of the Burdwan Colleotorate in 
January 1936, the residuary share being 13 a 9 . 
6 gds. 3 karas and 2 tils, that the plaintiff 
obtained symbolical possession on 24th May 1936, 
that there was a separate account no. 16 com. 
prising 2 gds. 2 karas 2 krantis and 2 tils share 
in the aforesaid touzi, the disputed lands being 
the lands of the said separate account, that the 
defendant’s predecessor held the said separate 
account whioh was closed and later on 'the pre¬ 
vious owners of separate accounts Nos. 1 and 2 
had their own separate account reopened, the 
result being that the residuary share including 
separate account No. 16 was brought to sale and 
was purchased by the plaintiff, the plaintiff’s 
purchase taking effect under s. 28 of the Revenue 
Sale Law on 29th September 1935, that the defen¬ 
dant had failed to restore possession of the 
disputed lands and the plaintiff accordingly 
prayed for declaration of his title to the said 
dags and for possession of the same. 

[ 2 ] The defenoe to the suit was that there was no 
olosure of separate acoount No. 16 as alleged in the 
plaint either in faot or in law, that consequently 
by this revenue sale at which the plaintiff pur¬ 
chased separate account No. 16 whioh had never 
been amalgamated with the residuary share did 
not pass by the sale. 

[3] The trial Court was of the opinion that 
the effect of the order of the Colleotor dated 
31st March 1932 viz., Ex. 9 was to close all the 
separate accounts including separate aooounfc 
No. 16 and although there was no sale as con¬ 
templated by 8. 14 of the Revenue Sale Law, as 
there was no attempt to supersede the order of 
the Colleotor closing the separate aooounts, in 
proper proceedings, separate acoount No. 16 
ceased to exist and was amalgamated with the 
residuary share. The sale at which the plaintiff 
purchased therefore passed separate account 
No. 16 and the plaintiff had a good title to the 
disputed lands. In the result the trial Court 
passed a decree declaring the plaintiff’s title to 
the disputed land with the exception of the super 
structures standing thereon and direoted delivery 
of possession of the suit lands, the defendant 
being directed to remove the buildings standing 
on the disputed land. Against the decision of the 
trial Court, the defendant preferred an appeal- 


1950 


Rameswar Das v. Byomkesh Samanta (G. N. Das J.) Calcutta 187 


[4] The learned District Judge who heard the 
appeal conourred with the view of the trial 
Court as regarde the effect of the revenue sale 
with this modification that the defendant was to 
remain in occupation of the buildings on pay¬ 
ment of fair and equitable rent. As stated already 
two appeals have been taken against the deci¬ 
sion of the learned District Judge. The defendant 
in appeal raises the question whether by the 
revenue sale the plaintiff acquired a good title 
to separate account No. 16, that is, to the lands 
in suit. The plaintiff's appeal concerns that 
part of the order of the learned District Judge 
which maintains the defendant in possession of 
the superstructures on payment of fair rent. 

[6] We shall first deal with the defendant’s 
appeal, viz., Appeal No. 1627 of 1943. Dr. Sen 
Gupta appearing on behalf of the defendant has 
contended that as there was no sale of the entire 
estate after the collector had direoted separate 
accounts to be olosed in March 1932 the rights of 
the holders of separate account were not in any 
way affected by the order of the collector dated 
31st March 1932 directing the separate accounts 
to be closed. As such in the absence of any thing 
to show that there was any other valid basis for 
the alleged closing of the separate accounts, the 
effeot of the order of the collector dated Slst 
March 1932 was to maintain the existence of 
separate account No. 16 and as such the revenue 
sale at which the plaintiff purchaeed did not 
pass that share. 

[6] The question as to the effeot of an order 
made by a Collector under 8. 14, Revenue Bale 
Law (Act XI [11] of 1859) depends on the view 
to be taken of 8s. 13 and 14 of the said Act. 
Seotion 13 of Act XI [11] of 1859 states that 
after separate accounts have been opened in 
respeot of an estate, if the estate is in default 
because of non-payment of revenue in respect of 
any share the Collector shall deolare the share 
or shares of estate which are in default to bo 
put up to sale, and if at the sale the bid offered 
is not sufficient to liquidate the arrears the Col¬ 
lector will under 8. 14, Revenue Sale Law, stop 
the sale and deolare that the entire estate shall 
be brought to sale at a future date unless the 
other recorded sharer or sharers purchase the 
share in arrears within 10 days by paying the 
arrears due from the said shares. Section 14 does 
not expressly provide for the closing of eeparate 
aocounts. It merely directs that the Collector 
will declare that the entire estate will be brought 
to sale if the co-sharers do not pay up the 
arrears in respeot of the defaulting shares. The 
praotice of cloaiDg separate accounts is to be 
traoed to the deoieion in the case of Haji 
Mutsaddi Mian v. Mahomed Idris, 19 0 . w. N. 
764 •. (A. I. R. (a) 1915 P. C. 177) to which our 


attention was drawn by Mr. Bose appearing for 
the respondent. The passage which occurs at 
p. 767 of the judgment of the High Court runs 
as follows: 

“It is admitted that the Collector was bound to close 
all the separate accounts before he could soil the entire 
estate under S. 14. M 

The judgment of this Court was merely affirmed 
on appeal by the Judicial Committee. The 
practice, therefore, rested on a concession made 
by the parties before the Hon’ble High Court. 
As already indicated there is no express provi¬ 
sion in the Act itself for the closure of all 
separate accounts. This is done in the Collectorate 
for the purposes of convenience, with a view to 
find out whether the estate as a whole is in 
default or not. This view is in accord with a 
decision of this Court in the case of Narendra 
Nath Roy v. Midnapore Zemindary Co, Ltd., 
44 0. W. N. 38 : (a. I. R. (27) 1940 Oal. 116 ). At 
p. 49 Mitter J. observed thus: 

“The Act does not contain any provision for dosing 
eeparate accounts. Section 14 speaka only of a declara¬ 
tion by the Collector; makes the same a necessary pre¬ 
liminary stop for putting at a future date tho entire 
estate to sale.” 

If in point of fact, the contemplated sale does 
not take place or is set aside in a competent 
proceeding, the effect of the declaration made by] 
the Collector loses all its force and tho parties 
are restored to the position which they occupied 
before the declaration was made by the Col¬ 
lector. Assuming that there was a statutory 
justification for the closing of the separate ac¬ 
counts, for which as we have already said there 
was none, the order of the Collector dated 31st 
March 1932 closing the separate accounts ceased 
to be effective as the contemplated sale never took 
place. Separate account NO. 16 , therefore, survived 
the aforesaid order of tho Collector. It was not 
necessary for the recorded proprietors of that 
account to take any proceeding to have the 
order of tho Collector vacated, as was errone¬ 
ously thought by tho Courts below. The argu¬ 
ment in so far as it proceeded on the order of 
the Collector dated 3 1st March 1932 vide, ex. 9, 
does not support the plaintiff’s alleged title to 
separate account No. 16 . In the Courts below 
the plaintiff relied also on the entry in the 
D Register, Ex. 8 and it was urged on his behalf 
that the entry in the D Register must bo taken 
to bo prima facie correct. A reference to Ex. D 
shows that serial NO. 77 refers to separate ac¬ 
count No. 16. There is an entry ‘closed’ against 
the serial number. That entry is undated and 
no reference is made to any order of any officer 
justifying the entry. No order of any competent 
officer has also been produced. Serial No. 17 and 
a few other serial numbers against which there 
is a similar entry ‘closed’ are struck out and a 
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note is made vide serial No. 83. Serial No. 83 
states that the plaintiff is the proprietor of 13 as. 

6 gds. 3 karas 0 krant 2-tils in the touzi. 

39969 

Reference i3 made then to Mutation cases Nos. 
561 and 563 of 1936-1937. This is followed by a 
remark “in lieu of Ali Mohammad and others 
by purchase at revenue sale.” A fair inference 
to draw from these entries is that serial No. 77 
was closed at the time when serial No. 83 was 


placed on the D Register as a result of the muta¬ 
tion cases in 1936-1937 after the plaintiff’s 
purchase at the revenue sale now in question. 
This does not support the view that the closure 
of separate account No. 17 proceeded on any 
order of the Collector either under s. 14 of Act XI 
[ll] of 1859 as mentioned in the plaint or on any 
order under S. 72 or 7-1A, Land Registration 
Act (Act VII [7]BO 1876). In fact there is nothing 
on the record to show that any order was 
passed under S. 72 or 74A, Land Registration 
Act which is the only procedure for the closure 
of separate accounts. Mr. Bose appearing for 
the respondent wanted to contend that as the 
D Register shows the existence of a residuary 
share in respect of 13 as. 6 gds. 3 karas 

3G3 X 5 

0 krant 2 tils share the legal basis for 

399G9 

that entry must be presumed and the Court is 
to surmise that at some other intermediate date 
between the abortive revenue sale of 1932 and 
the present revenue sale, there had been proceed¬ 
ings legally undertaken to close separate ac¬ 
count No. 16. This is a contention which is 
opposed to the case made in the plaint and as 
stated by the plaintiff himself in cross examina¬ 
tion. In the plaint it was generally stated that 
the separate accounts were closed and thereafter 
two of the separate accounts Nos. 1 and 2 were 
reopened. The date when this was done was not 
specifically mentioned. The plaintiff in his cross 
examination stated that ‘the amalgamation of 
separate account No. 16 took place in 1932’ obvi- 
ously referring to the order of the Collector 
dated 31st March 1932, Ex. 9. It is not open to 
the plaintiff respondent to make out this case in 
this Court. As the existence of separate account 
No. 16 at an earlier date is admitted, it was for 
the plaintiff respondent to prove by evidence 
how the separate account ceased to exist. The 
result, therefore, is that by the revenue sale at 
which the plaintiff purchased, separate account 
No. 16 did not pass. 


[7] Mr. Bose at the close of his argument, 
prayed that even if the above view be taken, as 
there was nothing to show that separate ac¬ 
counts were opened under s. 10 of Act XI [ll] of 
1859 the plaintiff has admittedly an undivided 


share in the disputed land which forms a park 
of the lands comprising the touji and as such a 
declaration may be made in respeot of his un- 
divided residuary share in respect of the disput¬ 
ed land. This contention cannot be given effect 
to in view of the specific case made in the 
plaint that the disputed lands are the specific 
lands of separate account No. 16 and the prayer 
by the plaintiff for declaration of his exclusive 
title to and possession of the said lands. A 
further difficulty stands in the plaintiff's way, 
viz. that the other recorded co-sharers in the 
touzi are not before the Court. Mr. Bose prayed 
for leave to amend the plaint to raise this case 
and to add the co-sbarers as parties. In oor 
opinion such a prayer cannot be acoeded at 
this late stage and in view of the course of the 
trial in the Courts below. 

[8] The result, therefore, is that Second Ap- 
peal no. 1S27 of 1943 succeeds. The judgments 
and decrees of the Courts below are set aside 
and the plaintiff’s suit must stand dismissed 
with costs in all Courts. 

[9] Second Appeal No. 1173 of 1943 — 
As the plaintiff has been found to have no 
title to the disputed lands this appeal must 
also fail. This appeal is therefore dismissed but 
there will be no order for costs. 

Das Gupta J.—I agree. 

D.H. Order accordingly. 

I. R. (37) 1950 Calcutta 188 [C.N. 63.] 

Sen J. 

Budhu Mohan and another—Petitioners v. 
Corporation of Calcutta and another — Oppo¬ 
site Party. 

Criminal Revn. No. 889 of 1949, D/- 28-11-1949. 

Municipalities—Calcutta Municipal Act (III [3] 
oi 1923), S. 488—Trial for disobeying notice under 
Rule 4 (2) of Scb. XVIII— Question of dangerous 
condition of building and necessity to vacate cannot 
be agitated before Magistrate. 

It is quite clear from the words of Rule 4 that the 
Corporation is the authority to deoide whether the 
buildiDg is in a daDgerous condition and whether it is 
necessary to require the inmates of the building to 
vacate it. The statute gives the Corporation alone the 
power to decide this matter. Further, the statute has 
provided by S. 511 the tribunal to decide this question, 
that tribunal being the Corporation itself. In these 
circumstances, the question cannot be re-agitated before 
the Municipal Magistrate who is trying persona for dis¬ 
obeying a notice under Rule 4 (2) asking a tenant to 
vacate the premises : 11 C. W. N. 671; 26 Cal 811 and 
A. I. R. (29) 1942 Cal 142, Ref. [Para 4] 

Dcbi Prosad De —for Petitioners. 

Debabrata Mukherjee for Bircswar Chatterjee and 
Kamal Krishna Palxt— for Opposite Party Nos. 1 and 

2, respectively. 

Order. —This Rule has been obtained by the 
petitioners who have been convioted by thfr 
Municipal Magistrate and fined. The case against 
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them is that they did not oomply with a notice 
to vacate certain premises which were in a 
dangerous condition and that thereby they had 
committed an offence which was punishable 
under 8. 488, Caloutta Municipal Act. 

[2] The faots briefly are these : The peti¬ 
tioners are tenants of certain premises. It came to 
the notice of the Municipality that the premises 
were in a dangerous condition and after inspec¬ 
tion a notice was served both upon the landlord 
and- the tenants under Rule 4, sub-rule (2) of 
Sch. XVIII, Calcutta Municipal Act requiring 
the inmates of the building to vacate it The 
tenants admitted that they received this notice. 
They applied under S. 611, Calcutta Municipal 
Aot for a withdrawal of the notice. The matter 
was considered by the Administrative Officer 
and be was satisfied that the notice was neces¬ 
sary. In spite of this decision the tenants did 
not vacate the premises and they were prosecu¬ 
ted, and sentenced as stated above. 

[3] The only contention raised before this 
Court is that the Magistrate was wrong in refus- 
ing the petitioners an opportunity to adduce 
evidence to provo that the notice was not neces¬ 
sary inasmuoh as the premises were not in a 
dangerous condition. It was pointed out that tho 
learned Magistrate refused to allow tho peti¬ 
tioners to adduce evidence on this point bolding 
that the question was concluded by the decision 
of tho Corporation and that he had no jurisdic¬ 
tion to consider whether or not the building was 
in a dangerous condition. 

[4] I am of opinion that the learned Magis¬ 
trate was right in his view. Apart from the case 
law on the subject, I think the wording of the 
sections and general principles of law indicate 
unmistakably that this question cannot be in¬ 
vestigated by a Municipal Magistrate trying a 
person for disobedience of a notice issued under 
Rule 4, sub-rule (2) of sch. xviil, Calcutta Munici¬ 
pal Aot directing them to vacate tho premises on 
the ground that it was in a ruinous or dangerous 
condition. The relevant words of Rule 4 which 

need be quoted are these: 

"Rule 4, sub-rule (1) : If any wall or building, 
or anything affixed thereto, bo doomed by tbo 
Corporation to be in a ruinous state, or likely to fall, 
or to be in any way dangerous, they shall forthwith 
oause a written notice to be served . . . 

“Rule 4, sub-rule (2) : The Corporation may also, if 
it appears to them to be necessary to do so, cause a pro¬ 
per hoarding or fenoe or other means of protection to 
be put up . . . and may also, after giviog them such 
notice as the Corporation may think necessery require 
the inmates of tho building to vacate it." 

It is quite clear from tho words of this rule that 
the Corporation is the authority to decide whe¬ 
ther the building is in a dangerous condition and 
whether it is necessary to require the inmates of 
the building to vacate it. The statute gives the 


Corporation alone the power to decide this mat¬ 
ter. Further I would point out that S. 611, Cal¬ 
outta Municipal Act makes it additionally cloar, 
that this question is ono which is to bo decided 
exclusively by the Corporation. Section 511 of 
the aforesaid Act provides that if any person is 
dissatisfied or objects to the is3ue of such notice, 
his remedy lies in making an application to the 
Corporation within a certain period. The section 
also provides that the Corporation shall consider 
and decide the objection. It is thu3 clear that 
tho statute has provided the tribunal to decide 
this question, that tribunal being the Corpora¬ 
tion itself. In the circumstances I do not see 
how it can be argued that the question can be 
re-agitated before the Municipal Magistrate 
who is trying persons for disobeying a notice. 
In this connection I would refer to tho follow¬ 
ing cases : Shamul Dhone Dull v. Corpo¬ 
ration of Calcutta., 11 0. W. N. 671, F. TV. Duke 
v. Rameswar Malta, 3 c. w. N 608 : (26 cal. 
811 ) and Alul Chandra v. Corporation of Cal. 
cutta, I. L R. (1911) 2 Cal 30S : (A. I. R. (29) 
1942 cal. 142 : 43 Cr. L. J. 513). The first case 
deals with the Bengal Municipal Act and the 
second with the Calcutta Municipal Act as it 
was in 1839 The last case deals with tho pre¬ 
sent Act. Although the sections dealt with are 
different, I. am of opinion that the principal 
enunciated in these cases entirely supports the 
view that I have taken. 

[ 5 ] In my opinion, the learned Magistrate’s 
order cannot he interfered with and this Rule is 
discharged. 

D.r.r. Rule discharged. 

A. I. R. (37) 1950 Calcutta 189 [C . N. 64-.] 

G. N. Das J. 

Sree Srec Iswar Gopinath Deb Thakur and 
another — Defendants — Appellants v. Kame¬ 
swar Nath and another— Plaintiffs—Respon- 
dents. 

A F. A. D. No. 176 of 194G, Decided on 17th Novem¬ 
ber 1949. against decree of D. J. r.Iurshidabad, D/-7tb 
August 1945 

(a) Bengal Primary Education Act (7 (VII) of 
1930), S. 29 (1) —Niskar lands lying within zemin- 
dari -Zemindari assessed to payment of road and 
public works cess—Nukardar not liable to pay 
road cess-Still education cess is recoverable. 

Where the disputed lands are Ni&kar lands lying 
within the ambit of a zemmdari which itself is assessed 
to the payment of road and public works cess, it 
cannot be said that the disputed lands are such 
immovable property on which road and public works cess 
was not assessed. Section 29 (1) declares the liability of 
all immovable property on which road and public works 
cesses have been assessed, to be further assessed to the 
education ces3. Tho fact that the Ntskardar was not 
liable to pay road cess to the zemindar does not lead 
to the conclusion that the property itself wae not assess- 
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ed to road and public works cesses. lienee even though 
road cess is not payable education cess is recoverable 
from the Niskardor. [Para 5] 

(b) Bengal Primary Education Act (7 (Vll) of 

1930), S. 32—Road cess not leviable be cause of non¬ 
service of notice under S. 54, Cess Act—Still educa¬ 
tion cess is recoverable—Bengal Cess Act (9 (IX) of 
1880), S. 54. V ' 

In order to entitle the holder of an estate to recover 
primary education cess no special notice under S. 54 of 
the Cess Act is required to be served. Hence, even 
though the levy of road oes3 is not possible because of 
the non-service of the requisite notification, under S. 54 
of the Cess Act, still primary education cess is recover- 
able - [Para 6] 

(c) Bengal Cess Act (9 [IX] of 188o), S. 58—Educa¬ 
tion cess not paid though leviable—Zemindar can 
recover penalty under section. 

Where tho primary education oess is properly leviable 
but 1ms not been paid according to tho instalments fixed 
by the Act, the zemindar is entitled to recover penalty 
as stated in S. 58. [Para 7] 

Purushottam Chatterji— for Appellants. 

Judgment.— This appeal is on behalf of the 
defendants and ariees out of a suit for recovery of 
arrears of road cess for the years 1343 to 1350 B. 8. 
and education cess for the last half year of 1847 
B. s. together with the penalty provided for in 
8. 58 of the Cess Act. 


[‘ 2 j I he defence of the defendants was that 
neither the road cess nor the education cess is 
recoverable because notice under S. 54 of the Oess 
Act was not served according to law. 

[3] The trial Court dismissed the plaintiff’s 
suit in so far as it concerned the olaim for re¬ 
covery of road cess inasmuch as the service of 
notice under S. 54 of the Cess Act was not pro- 
ved. The claim for recovery of education cess was 
however deoreed. The judgment does not give us 
any indication of the reasons which led the trial 
Court to decree this part of the olaim. Against the 
decision of the trial Court, the plaintiff preferred 
an appeal in so far as the trial Court dismissed 
the claim for recovery of road cess. The defen¬ 
dants preferred a cross appeal. The appeal and 
the cross appeal were both dismissed by the lower 
appellate Court. The appeal was dismissed on the 
ground that notice under 8. 54 of the Cess Act 
was not proved to have been served. The oross 
appeal was dismissed by the lower appellate 
Court on the ground that the liability to pay educa¬ 
tion cess was determined under S 80 of the Bengal 
Primary Education Act (Aot,ViI(7) of 1930). 
The plaintiff has not preferred any appeal. The 
defendants have preferred this appeal challenging 
their liability to pay education cess as claimed in 
the plaint. 

[4] Mr. Chatterji appearing for the defendants 
appellants has oonteded in the first place that as 
no road cess is payable in the present case educa¬ 
tion cess is not recoverable in viesv of the provi¬ 
sions of s. 29 (l), Bengal Primary Education Act 


of 1930. In the second place it is contended that 
S. 32 of the said Act makes the provisions of the 
Ces3 Act applicable in th9 matter of assessment, 
levy, payment and recovery of education cess! 
As road cess is not recoverable in the present oase 
education cess is also irrecoverable. In the third 
place it is contended that the decrees of the Courts 
below imposing a penalty under S. 58, Cess Act are 
not in accordance with law on the grounds al¬ 
ready mentioned. 

[5] The first contention depends on an inter¬ 
pretation of s. 29 (i) of the said Act. The sub- 
section runs as follows: 

“In any district or part of a diatriot in which the pro¬ 
visions of this Chapter are in force all immovable 
property on which the road and public works cesses are 
assessed according to the provisions of the Cess Aot,1880, 
shall be liable to the payment of a primary edacation 
cess.” 

The disputed lands are niskar lands lying within 
the ambit of a zemindari belonging to the 
plaintiff. The Zemindari itself is assessed to the 
payment of road and public works oess. It cannot 
therefore be said that the disputed lands are auob 
immovable property on which road and publio 
works cess was not assessed. Section 29 (l) of the 
Act declares the liability of all immovable pro¬ 
perty, on which road and publio works cesses 
have been assessed, to be further assessed to the 
education cess. The fact that the niskardar was 
not liable to pay road cess to the Zemindar does 
not lead to the conclusion that the property 
itself was not assessed to road and publio works 
cesses. The first contention raised on behalf of 
the appellants must therefore be overruled. 

[6] The second contention has to be answered 
by a reference to the different seotions of the 
Bengal Primary Edacation Aot 1930 as also of 
the Cess Aot, 1880. I have already referred to 
8. 29 (l), Bengal Primary Education Aot, 19SO 
whioh makes all immovable property on which 
road and public works cesses have been assessed 
to be further subject to a liability to pay the 
primary education cess. Section 29(2) of the Aot 
prescribes the rate of levy of education cess which 
in the oase of land is fixed at 5 per cente per rupee 
on each rupee on annual value of the land. 
Section 30 of the Aot provides for the mode of 
payment of education cess by the holders of 
different grades of interests in land and for 
apportionment of the same between the holder of 
an estate or a tenure or a cultivating ratyat . 
Section 31 of the Aot provides that when primary 
education oess is levied for the first time a noti¬ 
fication and proclamation in the manner pro¬ 
vided for by 8. 41 of the Cess Aot and a notioe on 
the holder of an estate showing the amount of 
cess payable in respect of the estate and specify¬ 
ing the date from which suoh primary education 
oess will take effeot, shall be served aubjeot to 
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the proviso that defect in the service of notice 
shall not effeot the liability of any person or 
proprietor to the payment of cess. Seotion 32 of 
the Act then states : 

"Subject to the provisions of this ohapter the provi¬ 
sions of the Cess Act, 1880, shall apply so far as possible 
to the assessment, levy, payment and recovery of the 
primary education cess.” 

It is contended that as the levy of education 
(road?) cesB in the present case is not possible 
because of the non-service of the requisite 
notification under s. 54 of the Cess Act 
primary education cess is also irrecoverable. 
In order to deal with this contention we 
have to refer to S. 64 of the Cess Aot. 
Section 64 provides that in cases where a new 
valuation or re-valuation takes effect in a dis¬ 
trict or where the rate of cess is changed or where 
the dates fixed by the Board of Revenue for 
payment of cesses under 8. 67 of the Cess Aot are 
altered, the holder of the estate will cause a notice 
in the prescribed form to be published in the 
places mentioned in 8. 64. Section 68 then pro¬ 
vides that if such a notice under S. 64 is not 
published cesses cannot be recovered. In the 
present case, there is no question of a new valua¬ 
tion or re-valuation of the estate or a change in 
the rate on which cesses are payable or any 
change in the dates fixed by the Board of Revenue 
for payment of an instalment under 8. 67 of the 
Cess Act. The education cess, as I have already 
stated, is payable at certain rates on the annual 
value of land. The annual value of the land is 
defined in the Cess Aot. As such, in order to entitle 
the holder of an estate to recover primary educa¬ 
tion cess no special notice under s. 64 of the Cess 
Act was required to be served. It has been found 
that notice under 8. 62 of the Cess Act was pro- 
perly served. In this view, the defendants niskar- 
dars oannot escape liability from the payment of 
education cess as claimed in the plaint. The 
second contention on behalf of the appellants 
must therefore fail. 

[7] The third contention raised on behalf of 
the appellants relates to the imposition of a 
penalty under 8. 68 of the Cess Act. As I have 
already held that the primary education cess was 
properly leviable and as the same has not been 
paid according to the instalments fixed by tho 
Aot the plaintiff was entitled to recover penalty 
as stated in 8. 68 of the Cess Act. This contention 
must also be overruled. 

[8] The result therefore is that this appeal 
fails and must be dismissed but as there is no 
appearance on behalf of the respondent there 
will be no order for oosts. 

V.B.B. Appeal dismissed, 
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A. I. R. (37) 1930 Calcutta 191 [C. N. 65.] 

R. P. Mookerjee J. 

Harendra Nath — Creditor—Petitioner v. 
Sm. Dahlujamoni Dassi — Debtor—Opposite 
Party. 

Civil Rule No. 829 of 1919, D/- 30-11-1919. 

(a) Interpretation of Statutes—Technical legisla¬ 
tion—Language plain — Words to be construed 
according to ordinary and natural meaning in 
absence of indication to contrary. 

The elementary rule of construction is that it is tc 
be assumed that the words and phrases of a technical 
legislation are used in the ordinary meaning. If there 
is nothing appearing in the section itself either to 
modify or to alter or if there be nothing to qualify the 
language which the statute contain?, it is to be cons¬ 
trued in the ordinary and natural meaning of the 
words and sentences. If the language is not only plain, 
but admits of only one meaning, the task of interpre¬ 
tation can hardly be said to arise. It is not allowable to 
interpret what has no need of interpretation: A. I. R. 
(8) 1921 P. C. 240 and (1886) 12 A. C. 1, Itel. on. 

(Para 5] 

Annotation: —(’44-Com.) C. P. C , Pro. Noto 7. 

(b) Debt laws — Bengal Agricultural Debtors 
Act (7 [VII] of 1936), S. 44 — Words ‘decision’ or 
‘order’ in S. 44 include award — Even if not 
included, Board's jurisdiction to review its decision 
is not taken away merely because decision has 
culminated in award. 

Review as allowed under S. 44 is against any order 
or deoision parsed by the Board. The words ‘order’ and 
‘decision’ are quite clear and make no differentiation 
between certain classes of orders and others. Looking 
at it from the practical point of view, there must be 
certain orders or decisions by tbe Board beforo an award 
can be drawn up and if there bo any defoct or any 
ground on which review will be allowed, such previous 
order or decision beiDg modified on review, tho award 
also falls to the ground as a corollary. Even if it were 
taken that tho term ‘award' was not specifically inclu¬ 
ded that would not take away tho right of the Board to 
review its own decision which had ultimately culmina¬ 
ted in the award. [l'ara 6] 

(c) Debt laws—Bengal Agricultural Debtors Act 
(7 [VII] of 1936), Ss. 44 and 55 Rules under 
S. 55, R. 91 (b) —R. 91 (b) does not require previous 
tiling ol review application to Board before obtain¬ 
ing permission from Collector — Board exercising 
powers of review suo motu after receipt of order 
from Collector granting permission—Subsequent 
formal application to Board—Board cannot retuse 
it on ground of delay. 

Under R. 91(b), if a review application is to bo made 
beyond 60 days such an application cannot be dealt 
with by the Board unless permission of the Collector 
has been obtained. But there is nothing in R. 91 (b) 
which requires the previous tiling of an application for 
review in the Board and then approaching the Collector 
for permission. [Para 9] 

On an application by a debtor, the Collector allowed 
permission under R. 91 (b) for review of an award 
passed by tbe Board two years baok. On receipt of the 
order from the Collector, the Board proceeded to deal 
with the matter though there had been no application 
filed for review before the Board itself and passed vari¬ 
ous orders from time to time. Subsequently, tbe debtor 
filed a formal application for review on the direction 
of the Board. The Board, however, dismissed the appli- 
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nation on the ground of inordinate delay in filing the 
application: 

Held, that in the circumstances the Board wa3 exercis¬ 
ing its powers of review suo motu and as it had already 
taken cognizance of the proceedings, it was not open to 
it to refuse the prayer for review on the ground of 
delay on the part of the debtor. [Para 10] 

-ljoy Kumar Basu—lox Petitioner. 

Syama Charan Milter —for Opposite Party. 

Order,—This application in revision is on 
behalf of the creditor. On an application by the 
creditor, an award was made by Patepur Debt 
Settlement Board on 26 fch January 1912. In 1944 , 
an application was filed by the debtor before the 
Collector of 24 Pargauas for permission under 
R. 91 (b) read with 8. 44, Bengal Agricultural 
Debtors Act for review of the award which had 
been made in January 1912 inasmuch as more 
than CO days had expired from the making of 
the award. On 2l3t July 1944, the order passed 
by the Collector permitting review of the pre¬ 
vious award was received by the Debt Settle¬ 
ment Board. Prom the order sheet maintained 
by the Board, it appears that after the receipt of 
that intimation various orders were passed from 
time to time, sometimes directing service of 
notice on the creditor and sometimes on the 
debtor concerned. On 12th April 1946 up to 
which the proceedings were continuing before 
the Board, the latter directed the debtor to file 
a formal application for review under 8. 44 , 
Bengal Agricultural Debtors Act accompanied 
by the requisite court-fees. An application was 
accordingly filed on 14th June 1946. The Board 
however held on 8th August 1946 that there had 
been inordinate delay in filing the application 
and accordingly dismissed the prayer for review. 

[ 2 ] On an appeal being taken to the Appellate 
Officer, the order was set aside dirooting the Debt 
Conciliation Officer concerned to de*l with the 
application according to law and on the merits. 
This order was affirmed by the District Judge 
under s. 40 A, Bengal Agricultural Ddbtors Act. 

[3] On behalf of the creditor, it is contended 
that it is not competent for the Board to enter¬ 
tain the application for review after an award 
has been signed. Section 44 of the Act is in the 
following terms : 

“Subject to any rules made under this Act—(a) a 
Board may, on an application made by any person 
interested, or of its own motion review any decision or 
order passed by it and pass such order in reference 
thereto as it thinks fit.” 

Clause (b) authorises the Appellate Officer in 
similar terms. There is a proviso that no order 
shall be vp .d or reversed unless an oppor¬ 
tunity has y. given to a person interested to 
appear an : be heard in support of such order. 

[ 4 ] It is contended on behalf of the petitioner 
that the expression ‘decision’ or ‘order’ used in 
els. (a) and (b) of s. 44 does not include an award. 


Reference is, in this connection, made to the 
provisions contained in 8 . 40 of the Act where 
while dealing with the right of appeal in addition 
to the reference made to a decision or order of a 
Board, an award is referred to in the next clause. 
It is urged that had the expression ‘decision’ or 
order’ the general significance, there would not 
have been any necessity of making separate 
reference to the word ‘award*. 

[5] Before I refer to the effect of the use of 
the relevant words in S. 40 we have, in the first 
instance, to consider the effect of the words as 
appearing in S 44. The elementary rule of con- 
struction is that it is to be assumed that the 
words and phrases of a technical legisla'ion are 
used in their ordinary meaning (Corporation of 
the City of Victoria v. Bishop of Vancouver 
Island, (1921) 2 A. C. 384 : (A. I. R, (8) 1921 
P. C. 240). If there is nothing appearing in the 
section itself either to modify or to alter or if 
there be nothing to qualify the language whioh 
the statute contains, it is to be construed in the 
ordinary and natural meaning of the wordB and 
sentences. (Vestry of St. John Hampstead v. 
Cotton (1886) 12 A. 0 . 1 , 6 ) If the language is 
not only plain, but admits of only one meaning, 
it has repeatedly been held that the task of 
interpretation can hardly be said to arise. Ik is 
not allowable to interpret what has no need of 
interpretation. 

[6] The words ‘order’ and ‘decision’ are quite 
clear and make no differentiation between certain 
classes of orders and others. Looking at it from 
the practical point of view, there must be certain 
orders or-decision by the Board before an award 
can be drawn up and if there be any defeot or 
any ground on whioh review will be allowed, 
such previous order or decision being modified 
on review, the award also falls to the ground as 
a corollary. Even if it were taken that the term 
‘ award’ was not specifically included that would 
not take away the right of the Board to review 
its own deoision whioh had ultimately culmi¬ 
nated in the award. 

[7] The difference in the language used be¬ 
tween 8s. 40 and 44 may also be explained. By 
a technical and very strict interpretation; it 
may be stated that the word ‘ award ‘ is not a 
decision by the Board, but it is a formal paper, 
which records the effect of the deoision or 
order An appeal under 8 40 is allowed not only 
against the earlier order passed, but against the 
award as it stands. Review as allowed under 
S. 44 is against any order or decision passed by 
the Board and if a review is limited to the 
award itself without questioning any earlier or 
previous orders passed by the Board, it may he 
contended that review is not allowed under snob 
circumstances. But on the other hand, if any 
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earlier order or decision passed by the Board is 
questioned any review and a modification of 
such earlier order or decision, if affecting the 
award itself, will be permissible. 

[8] Merely because there has been an award 
will not take away the jurisdiction of the Board 
to review its own order or deoision. This objec¬ 
tion, therefore, must be overruled. 

[9] It is next contended that a3 there had 
been no application for review filed before the 
permission of the Collector was sought, the pro. 
ceedings now pending before the Board are 
without jurisdiction. This contention also cannot 
be supported. If an application is mado within 
60 days under R. 91 (b), that application has to 
be filed before the Board immediately. If the 
Board exercises its right to review its own order 
suo moto within 60 days that also can be done 
without any reference to the Collector. If review, 
however, of the earlier order or decision is to be 
made beyond the period of 60 days such an appli¬ 
cation cannot be dealt with by the Board unless 
'the permission of the Collector has been obtained. 
Reliance is placed upon the proviso to R. 91 (b) 
wherein it is laid down “ that no action shall 
be taken by a Board ” and it is argued that it is 
only taking some action on the application which 
is barred and not the filing of the application 
before the Board. It is further pointed out that 
there is no definite provision barring out the 
entertaining of an application before the Col- 
lector’s permission is obtained. There is no sub- 
stance in this contention. If the application itself 
cannot be dealt with by the Board before the 
permission of the Collector is obtained, there i3 
nothing in the rule which requires the previous 
filing of the application in the Board and then 
approaching the Collector for permission. As 
there is no direct provision in the rule requir¬ 
ing such previous filing of the application before 
the Board, I would not accept such a far fetched 
interpretation. 

[ 10 ] In the present case, it appears that after 
the order from the Collector was received by the 
Board, the Board proceeded to deal with the mat¬ 
ter although there had been no application filed 
for review before the Board itself. It might have 
been taken on the special facts of this particular 
oaso that the Board was exercising its powers 
to review its own order of its own accord. But 
on the subsequent filing of the application as 
required by the Board two years later, it can¬ 
not be thrown out, because there had been no 
such application at an earlier stage. My atten- 
fcion has not been drawn to any provision under 
which the application must be filed within a 
definite period. As the B >ard had already taken 
cognisance of the proceedings and had been deal¬ 
ing with the same from July 1944, till April 1946, 
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it was not open to the Board to take an objec¬ 
tion, thereafter about any supposed delay an the 
part of the debtor. 

[11] The decision by the Additional District 
Judge cannot be assailed. This Rule is accord- 
ingly discharged. 

[ 12 ] There will be no order for costs. 

K.S. Rule discharged. 

A. I. R. (37) 1950 Calcutta 193 [C. N. 60.) 
K. C. Chunder and Guha JJ. 

Mubarak Hossain and another—Petitioners 
v. The King. 

Criminal Revn. No. S10 of 1919, D/- 8th December 
1949. 

Influx from Western Pakistan (Control) Ordi¬ 
nance (XVII [17] of 1948), S. 3 — Permit System 
Rules, 1948, Rr. 12 and 16A — Applicability —Per¬ 
sons going to Lahore under temporary business 
permit and ‘returning back to Calcutta’ under 
permit valid for two months ‘pending verification’ 
— R. 16A applies — Conviction under R. 12 held 
invalid. 

The case of a person who wants to return to India 
claiming that he i3 domiciled here and was only stay¬ 
ing on a temporary visit to Pakistan is provided for in 
R. 16A which provides for the High Commissioner or 
the Deputy High Commissioner to grant him the neces¬ 
sary permit to return permanently hore, but In case 
the authority is not satisfied, he may grant a tem¬ 
porary permit which is to be for a period long enough 
for the authority to receive a report from India as to 
the desirability or otherwise of the person being allow¬ 
ed to return permanently here. If the enquiry has not 
been completed by the High Commissioner or the De¬ 
puty High Commissioner be may automatically extend 
the period under R. 16A (4). This has got nothing to 
do with the permit-holder, as under cl. (5) of the Rule 
it is the duty of the High Commissioner or the Deputy 
High Commissioner to send an intimation to the Super¬ 
intendent of Police of the district where the applicant 
is for the time being staying that his application has 
been refused and that the applicant should return to 
Pakistan on the expiry of the period of the temporary 
permit held by him : [P<ua 4] 

Where, therefore, certain persons proceeded from 
Calcutta to Delhi and from there to Lahore under a 
temporary business permit and returned to India 
under a permit which was valid for 2 months in which 
their object of return was stated to bo ’returning back 
to Calcutta, pending verification’ and they were convio- 
ted under R. 12 for over-staying in India : 

Held, that as their object was to return permanently 
toTpdia, they were entitled to claim that their caso was 
governed by R. 16A. (The conviction was set aside 
a3 this point was not gone into by tbo lower Court) 

[Paras 4 and 5] 

Nirtnal Chandra Sen — for Petitioners. 

Ajit Kumar Dutt and N. K. Sen —for the Crown. 

Order. — This Rule was issued at the ins¬ 
tance of two persons who have been convicted 
by a Presidency Magistrate of Calcutta under 
8. 4, Influx from Western Pakistan (Control) 
Ordinance, 1948, and R. 12, Permit System Rules, 
1948, framed thereunder, each being sentenced 
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to pay a fine of Rs. 200, in default to suffer rigor- 
ous imprisonment for three months. 

[2] As far as the facts are concerned, on 18 th 
October 194S, the petitioners went from Calcutta 
to Delhi and then on 23rd October 1948, they went 
to Lahore from Delhi under Temporary Business 
Permits Nos. 210 and 211 granted by the High 
Commissioner for Pakistan, in India at New 
Delhi. They wanted to return and on 2nd Novem- 
her 1948 they were granted two Temporary Per¬ 
mits being Nos. H. B. 28050 and 28651 by the 
Deputy High Commissioner for India in Pakis¬ 
tan at Lahore in which the object of the visit was 
stated to be "returning back to Calcutta: pending 
verification,” and these permits were made valid 
for two months. It is not disputed that the peti¬ 
tioners did not return to Western Pakistan 
after two months. 

[3] Various questions have been raised by 
Mr. Son appearing on behalf of the petitioners 
relating to the powers of the Governor. General 
to pass the Ordinance and also the different Or¬ 
dinance subsequently passed and the retrospec¬ 
tive operation of the different clauses, but in 
view of our decision in the present case, we do 
not intend to express any opinion whatever either 
on this point or on the actual question of facts. 
It appears that the petitioners are convicted for 
violation of the Rules framed under the Ordi- 
nance then in force or even as subsequently modi¬ 
fied so far as it relates to the case of the 
petitioners. The Rules then in force were the 
Rules published in the Gazette of India (Extra- 
ordinary), first on 14th September 1948 and then 
amended on 4th October 1948. Of the Rules 
published in the Gazette on 14th September 
1948, R. 3 speaks of three kinds of permits of 
which No. 1 is permit for temporary visits and 
under R. 12 it was laid down that no person holding 
a temporary permit shall stay in India after the 
date of expiry of such permit. Then on 4th Oc¬ 
tober 1948 (published in the Gazette of India on 
7th October 1948) Rr. 12A and 16A were added. 
Rule 12A enables a permit-holder to apply to 
the Superintendent of Police of the district to 
extend the period of the permit by suoh number 
of days not exceeding 20 days as may be neces- 
sary on account of circumstances over which the 
permit-holder has no control. This obviously in¬ 
fers to such temporary permit holders who are 
in India from .Western Pakistan for a tempo¬ 
rary purpose and not permanently to India after 
a temporary sojourn in Pakistan. In suoh a 
case, it would appear he may, if circumstances 
are such that he had no control over them, get 
an extension only for a period of 20 days from 
the Superintendent of Police. 

[ 4 ] The case of a person who wants to return 
ito India claiming that he is domiciled here and 


was only staying on a temporary visit to Pakis- 
tan was provided for in R. 16A. That Rule pro- 
vided for the High Commissioner or the Deputy 
High Commissioner to grant him the necessary 
permit to return permanently here, but in case 
the authority was not satisfied, he may grant a 
temporary permit which is to be for a period 
long enough for the authority to receive a report 
from India as to the desirability or otherwise 
of the person being allowed to return permanent¬ 
ly here. It is provided in R. 16 A ( 4 ) that if neces¬ 
sary the period of suoh temporary permit can 
be extended from time to time. This obviously 
means that if the enquiry has not been comple- 
ted by the High Commissioner or the Deputy 
High Commissioner he may automatically ex¬ 
tend the period. This has got nothing to do 
with the permit-holder, as under the next clause, 
Ol. 5 of R. 16A, it is the duty of the High 
Commissioner or the Deputy High Commissioner 
to send an intimation to the Superintendent of 
Polioe of the district where the applicant is for 
the time being staying that his application has 
been refused and that the applicant should 
return to Pakistan on the expiry of the period 
of the temporary permit held by him. It has to 
be connected, as we have Baid, with the previous 
clause, cl. 4, which shows that the High Commis¬ 
sioner or the Deputy High Commissioner must 
finish the enquiry before the expiry of the period 
of the temporary visit and should communi¬ 
cate the result and ask the person to return and in 
case this cannot be done there is this provision for 
extension as we have said, i.e., for automatically 
extending the period of the temporary permit 
and in such a case when permission permanently 
to return to India is refused, the High Com- 
missioner or the Deputy High Commissioner will 
intimate such refusal to the applicant through the 
District Superintendent of Police as also the 
extended date by which he is required to return 
to Pakistan. There is no provision for intima¬ 
tion or granting of the application. In the pre¬ 
sent case as the object of the visit is to return 
to Caloutta and no other temporary object of 
visit is shown, it is written there that this is 
pending verification, the petitioners are entitled 
to claim that their oase was under R. 16 Aana 
this point had not been gone into in the Court 
below. This is a matter whioh cannot be decid¬ 
ed without evidence and the evidence must be 
given by the prosecution before the Chief Presi¬ 
dency Magistrate as to whether the application 
was made to the High Commissioner or the. De 
puty High Commissioner for India in Pakistan 

only under cl. (12) for a temporary visit or under 

ols. (16) or (16A) for the purpose of return to 
India permanently of a person who claims to e 
domiciled in India and had been only on a tem- 
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porary visit to Pakisthan. The Court will then 
consider on the evidence how the law is to be 
applied. 

[6] The conviction and sentence are, there¬ 
fore, set aside and the Rule is made absolute 
and the case remanded to the Presidency Magis¬ 
trate for further enquiry in the light of this 
judgment. The fine, if paid, will be refunded. 

D.R.R. Rule made absolute. 


A. I. R, (37) 1950 Calcutta 195 (C. N. 67.) 

K. c. CauNDER AND Das Gupta JJ. 

Hooghly Bank Ltd., Calcutta—Appellant v. 
Mahendra Nath Mukhopadhyaya and others 
— Respondents. 

A. F. a. D. No. 1187 of 1944, D/- 2-12-1949, against 
decreo of D. J., Hooghly, D/- 24-2-1944. 

Landlord and Tenant—Putni lease -Covenant by 
putnidar to submit collection papers yearly affects 
value of land and therefore is covenant running 
with land—Covenant binds assignees from parties 
—Transfer of Property Act (1882), S. 40. 

Though a covenant in a putni leaso that tho putni¬ 
dar shall submit duly, year after year in the landlord’s 
office, the 'Jamawasil baki’ and ‘lowazima papers’ does 
not affeot the nature or quality of the land, it will cer¬ 
tainly affect the value of the land from the very mo¬ 
ment it is entered into, inasmuch as tho collection 
papers will supply requisite materials and facilitate col¬ 
lection and show the real state of affairs of the putni 
and the dues etc. from the tenants and this factor will 
weigh with the purchaser of such interest in estimating 
the money that may reasonably be paid for such pur¬ 
chase. Such a covenant runs with the land and there¬ 
fore binds the assignees from tho partiee. [Paras 2 & 4] 
Annotation : ( 45-Com.) T. P. Act, S. 10, N. 1 and 
25. 

Atul ChandraOupta, Shambhu Nath Banerji (Sr.) 

and Satya Prasad Banerjee—tor Appellants. 
Hiralal Chakravarty and Itabindra Nath Bhalta- 
charjee — tor Respondents. 

Judgment.— This is an appeal against an 
appellate decree of the District Judge of Hooghly 
affirming the decree of the Subordinate Judge, 
2nd Court of the same place. 

[2] The facts are very simple. The appellant 
is a successor.in.interest of one Prannath Chou- 
dhury of Satkhira. The defendants are the sue- 
cessors-in-interest of one Raj Krishna Mukherjee. 
Both parties are assignees. Prannath Choudhury 
gave a putni lease of his share of touzi No. 37 
of the Hooghly Collectorate to Raj Krishna 
Mukherjee, one of the terms of which was ' You 
shall submit duly year after year in my office the 
Jamawasil baki papers etc., and the Lowazima 
papers.’^ On 1st May 1942, the plaintiff, the 
Hooghly Bank Ltd., purchased also the putni 
interest and took delivery of possession on 30th 
June 1942. They found an utter absence of papers 
and as the assignees of the original creators of the 
putni they have now called upon the defen. 
dants, the assignees of the putni holder, for the 


lowazima and collection papers not submitted 
prior to the purchase by the plaintiff and within 
tho period of limitation. Both Courts have held 
that tho covenant is not which runs with tho 
land but is only a personal covenant. The Ieau- 
ned District Judge’s judgment is not very satis- 
factory as it deals with questions as to restraint 
on alienation otc., which really do not arise. The 
only question which has been urged is whether 
the covenant, we have mentioned before, is one 
which runs with the hnd and is theroforo bind- 
ing on the assignees of the original contracting 
parties. The case stood over for a long time as 
no decision actually covering the point could be 
shown, except an observation in a case by this 
Court in which tho Divisional Bench assumed 
that such a covenant may run with the land. 
It did not decide the point. Some decisions 
were cited regarding covenants to pay chout or 
1 /4th sharo of the purchase money on sale of 
occupancy tenancies. Those are clearly disting¬ 
uishable as they are creating a new right which 
as tenants the occupancy tenants did not possess 
and so conditions on the exoroise of tbe right 
could be imposed. 

[3] It is clear that in order to be a covenant 
running with the land the covenant must touch 
and concern the land, that is, it must affect the 
nature, quality or the value of it. If it runs with 
tho land then the covenant will bind not merely 
the original contracting parties, but even assig¬ 
nees provided privity is proved. In the present 
case, there is no question that there was privity 
between the assignees of the landlord’s interest 
and tho assignees of the tenant’s interest. Land 
also means interests in land. 

[i] It i3 also clear that the covenant in ques-i 
tion does net affect tho nature or quality of the! 
land. The only question, therefore, is : Does it' 
affect the value of it ? It is again clear from tho 
decided cases that the covenant, to run with tho 
land, must affect tho value from the very time 
when it is entered into. In other words, would a 
purchaser take the existence of such a covenant 
into consideration in deciding upon the money 
he would spend for the purchase of the lands or 
the interest in lands ? It i3 clear that a purcha¬ 
ser at an astam sale i. e. compulsory sale of putni 
under the Regulation or the landlord, if he be¬ 
comes the successor of the putnidar by surrender 
of the putni, would be in great difficulties as to 
collection unless ho got proper collection papers 
of the tenant putnidar. In the two instances we 
have mentioned, he would not be likely to get 
any such help from the previous putnidars. 
Therefore, whether a person is a purchaser of 
the putni interest or of the landlord’s interest, 
both will know that a duplicate set of collection 
papers submitted by the putnidar and kept in 
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jibe landlord’s sherista ■will supply requisite 
(materials and facilitate collection and show the 
real state of affairs of the putni and the dues 
I etc. a from the tenants. Thi3 factor will weigh 
jwith a purchaser of the interest in estimating 
Ithe money that may reasonably be paid in the 
purchase of such property or interest. Under 
the circumstances, it cannot but be said that a 
covenant like thi3 will affect the value of the 
land and that from the very moment it is enter¬ 
ed into. As it doe3 so, it i3 a covenant running 
with the land and therefore binds the assignees. 
The defendants were therefore liable as assignees 
of the original putuidar to submit collection 
papers to the assignees of the original landlord. 
Both tho Courts were therefore wrong in dismis¬ 
sing their claim. The case cannot be fully dig. 
posed of here as the question of damages will 
have to be fully gone into now in the trial 
Court. 

[6] The order therefore is that the appeal 
succeeds and is allowed and the decrees of the 
Courts below are set aside and the case is 
remanded for further action by the Subordinate 
Judge in the light of this judgment. The plaintiff 
appellant will have all the C03t3 incurred by him 
so far further costs being at the discretion of the 
Subordinate Judge. 

K.S. Appeal allowed . 


A. I. R. (37) 1950 Calcutta 196 [C. N. 68.) 

G. N. Das J. 

Nrisinha Kumar Sinha — Plaintiff — 
Appellant v. Shyam Sundar Debmslii and 
another — Do fendants — Respondents. 

A. F. A. D. Nob. 214 and 215 of 1916, D/- 18th 
November 1949, against decree of D. J., Birbhum, D/- 
11th August 1945. 

(a) Bengal Village Choukidari Act (6 [VI] of 
1870), S 54; Sch D, Form D — Requisition in Form 
D in Sch. D does not require specification of area 

of land. , _ _, . . , 

Requisition under Form D, under 8. 54 in respect of 

choukidari chakran lands requires that the amount in 
arrears and tho name of the person liable to pay the 
came and the village in which the lands are situate 
should be stated. The requisition does not require to 
specify the details of tho lands in respect of which 
arrears are claimed It cannot therefore be said that 
tho requisition whioh does not correctly specify the 
area of lands is not in the proper form. [Para 7] 

(b) Bengal Land Revenue Sales Act (XI [11] of 
1859), bs. 6, 33—Misdescription of land is not per 
se ground for setting aside sale—Misdescription 
when ground for setting aside sale, under S. 33, 

stated. . 

Incorrect specification of some of the details in the 
notification under S. 6 is not per se such a misdescrip¬ 
tion as would entitle the Civil Court to set aside 
a sale under S. 33. The object of a notification under 
S. 6 is obviously to apprise likely pur^iasers of exactly 
what is going to be sold and to ensure theroby 
Reasonable competition amongst bidders in order that 


the defaulter may have a fair value for the property 
which is sought to be Eold. Rules and forms which have 
been prescribed by the Board of Revenue in this behalf 
have no statutory force but are in the nature of admi¬ 
nistrative behests and mere non compliance with them 
is not sufficient to vitiate the sale. Whether the mis¬ 
description is such as would render the sale liable to be 
set aside depends on the particular facts of each case, 
the test being whether the specification of the property 
put up for sale is sufficiently definite for the purposes 
already mentioned. The Court has to see if the parti¬ 
culars given are sufficient to identify the property and 
give prospective bidders information as to what they 
was going to bid for : A. I. R. (2) 1915 P. C. 24 and 
A. I. R. (29) 1942 Cal. 173, Rel. on. (Para 7] 

Where it was merely stated who the defaulters were 
and the serial number which the choukidari chakran 
lands bore in the assessment list bad been correctly 
stated and there were no other choukidari chakran 
lands in the villages in question, the identity of lands 
was beyond question and the description of the pro¬ 
perty eold in the notification under S. 6 was not such 
as to vitiate the sale. [Para 7] 

(c) Bengal Village Choukidari Act (VI [6] of 
1870), Ss. 55, 6 — Sale of choukidari chakran land 
by Collectors for non-payment of arrears of assess¬ 
ment—Notification under S. 5, Bengal Land Reve¬ 
nue Sales Act (XI [11] of 1859) is not necessary. 

Sections 50, 52, 53 to 55 of the Choukidari Aot read 
with 8. 30 of the Act, have the effect of empowering 
th9 Collector to sell choukidari ohakran lands in res¬ 
pect of whioh a requisition ha3 been made under S. 54, 
under the provisions of the Bengal Land Revenue 
Sales Aot, 1859, after the service of a notification under 
S. 6, Bengal Land Revenue Sales Act, 1859. [Para 18] 

In regard to sales of choukidari chakran lands under 
the provisions of S. 55, Village Choukidari Act, the 
service of a notification under S. 5, Bengal Land Reve¬ 
nue Sales Act, 1859, is not necessary. [Paras 23 & 25] 

Purushottam Chaltarjce—lot Appellant. 

Ilan Prasanna Mulchirjee —for Respondents. 

Judgment_This appeal is by the plaintiff. 

The plaintiff’s case is that the disputed lands 
are the choukidari chakran lands situate in 
mouja Jamuni and Kanaipur appertaining to 
touji No. 1101 of the Birbhum Oollectorate. The 
previous number of the touji was no. 139 of the 
Mursbidabad Oollectorate. On 29th June 1939 a 
requisition for payment of dues under the Village 
Choukidari Act was issued under S.59 of the said 
Act. Thereafter without serving a notice under 
8. 5, Bengal Land Revenue Sales Act, 1859 , the 
said ohoukidari chakran lands were advertised 
for sale after the issue of a notice under S. 6, 
Bengal Land Revenue Sales Act 1859. The sale 
took place on 19th September 1939 and the disputed 
lands were purchased by defendant 1, at the 
highest bid. Tho plaintiff who owned 4 as. 8p. 
share in the disputed lands instituted this suit for 
setting aside the sale and for recovery of posses¬ 
sion. There was an alternative prayer for recon¬ 
veyance if the prayer for setting aside the sale 
could not be entertained. In view of the findings 
arrived at by the Courts below the alternative 
prayer has not been pressed in this Court and no 
reference need be made to the allegations on 
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whioh the alternative prayer was founded. The 
validity of the sale was attaoked on two grounds: 

(1) That the notice under the provisions of S. 5, 
Bengal Land Revenue Sales Aot, 1859, was neither 
issued nor published and ( 2 ) that in the requisi¬ 
tion under S. 54 of the said Act the disputed lands 
were not properly described. The same misdes- 
cription attached to the notification under s. 6, 
Bengal Land Revenue Sales Act, 1859 and that 
in consequence of misdescription the disputed 
lands were sold at an under valuation. 

[2] The defence of the contesting defendant 
was (l) that the suit was bound to fail on account 
of non-joinder of the other co-sharers of the 
plaintiff: (2) that the service of a notice under 
8. 5, Bengal Land Revenue Sales Act, 1859 was 
not necessary in order to bring to sale chouki- 
dari chakran lands under the special provisions 
of the Village Ohoukidari Act, 1870; (3) that there 
was no misdescription of the lands sold and even 
if there was any the misdescription was not Euch 
as to justify a reversal of the sale. 

[3] The trial Court dismissed the plaintiff’s 
suit and the judgment of the trial Court was 
affirmed on appeal. The findings of the lower 
appellate Court are (l) that there was no defect 
in the frame of the suit because of the non-joinder 
of the other co-sharers of the plaintiff ; ( 2 ) that 
the misdescription was not sufficient to justify a 
setting aside of the sale and (3) that notice under 
8. 5, Bengal Land Revenue Sales Act, 1859, was 
not necessary. 

[ 4 ] As I have already stated, this appeal is at 
the instance of the plaintiff. Mr. Purushottam 
Chatterjeo appearing on behalf of the plaintiff 
appellant has contended in the first place that 
there was misdescription both in the requisition 
under 8. 64, Village Choukidari Act 1870 and in 
the notification under S. 6, Bengal Land Re¬ 
venue Sales Act, 1859, and the misdescription was 
Euch as to justify the plaintiffs’ prayer for a 
reversal of the sale. In the second place, it is con- 
tended that the service of a notice under 8. 5, 
Bengal Land Revenue Sales Act, 1859, was an 
essential prerequisite to a sale of the choukidari 
chakran lands under the provisions of S. 55, 
Village Choukidari Act. 

[6] The first contention turns on the provi¬ 
sions of 8. 64, Village Ohoukidari Act, 1870, and 
S3. 6 and 13, Bengal Land Revenue Sales Act. 

[6l Section 54, Village Choukidari Act, 1870. 
states that whenever an assessment has teen 
made in respect of a choukidari chakran land 
and if the assessment is in arrears for a space of 
15 days after it has become payable, the collect* 
ing member of the Panchayet shall forward to 
the Collector of the district in which the lands 
are situate: 


“a notice of the amount of such arrears and the name 
of the person liable to pay such assessment in the Form 
in Schedule D annexed to the Act.” 

[ 7 ] Turning to Form D the form requires 
that the amount in arrears and the name of the 
person liable to pay the same and the village in 
which the lands are situate should be stated.i 

_ I 

The requisition does not require to specify tho 
details of the lands in respect of which arrears 
are claimed. It cannot therefore be said that the 
requisition which did not correctly specify the 
area of lands, was not in proper form. The 
defects in the notification under S. G, Bengal 
Land Revenue Sale3 Act, 1859, are stated to be 
that the areas of tbo choukidari chakran lands in 
the two moujas have been grossly misstated and 
the names of the transferees of the original 
holders of these lands have not been specified. It 
is merely stated that the defaulters are Rajendra 
Chandra Pal and others. It is, however, to be 
noted that the serial number which tho chouki- 
dari cbakran lands bear in the assessment list 
baa been correctly stated and that there are no 
other choukidari chakran lands in the two villages 
in question. Both the Courts below have found 
that the identity of the disputed lands was beyond 1 
question. Incorrect specification of some of the 
details in the notification under S. G, Bengal 
Land Revenue Sales Act is not per so such a 
misdescription as would entitle tho civil Court 
to set aside a sale under S. 33, Bengal Land 
Revenue Sales Act, 1869. The object of a noti- 
fication under S. G, Bengal Land Revenue Sales 
Act is obviously to apprise likely purchasers of 
exactly what is going to be sold and to ensure 
thereby reasonable competition amongst bidders 
in order that the defaulter may have a fair value 
for the property which is sought to be sold. Tho 
rules and forms which have been prescribed by 
the Board of Revenue in thi3 behalf have no 
statutory force but are in the nature of adminis¬ 
trative behests and mere non-compliance with 
them is not sufficient to vitiate the sale. "Whe¬ 
ther the misdescription is such as would render 
the sale liable to be set aside depends on the 
particular facts of each case, the test being who 
ther tbo specification of the property put up for 
sale is sufficiently definite for the purposes 
already mentioned. The Court has to see if the 
particulars given are sufficient to identify the 
property and give prospective bidders informa, 
tion as to what they were going to bid for. The 
above view is supported by the decisions in the 
cases of Raveneshwar Prasad Singh v. Baijnath 
Ram Goenk*, 42 I. a. 79 : (a. I. R. (2) 1916 r. 0. 
24) and Sakina Khatoon v. Khirod Chandra, 
4G C. w. N. 73: (A.* I. R. (29) 1912 Cal 173). 
Judged by the above principles it cannot be said 
that the description of the property sold in the 
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.notification under 8. 6, Bengal Land Revenue 
(Sales Act, 1859, was such as to vitiate th9 sale. 
The first contention raised on behalf of the ap. 
pellant mu9t therefore fail. 

[8l The second contention raised on behalf of 
the appellant requires careful consideration. In 
order to deal with this contention it i9 necessary 
to advert to certain provisions of the Village 
Ohoukidari Aot, 1870. 

[9] Section 48, Village Choukidari Act pro¬ 
vides for transfer of choukidari chakran lands 
to the zemindars of the estate or tenure within 
which such lands are situate. 

[ 10 ] Section 49 of tho said Act then states 
that all lands transferred should be subject to 
assessment at half of the annual value of such 
lands made by the village panchayat. 

[11] Section 50 empowers the Collector to 
approve of the assessment so made and to trans¬ 
fer such lauds to zemindars in Form C subject 
to tho assessment approved by him. 

[ 12 ] Section 62 lays down that the assessment 
is to be a permanent yearly charge on the lands 
transferred and is to be payable to the collecting 
member of the Pancbayafc ‘ yearly in advance 
on the 1st day of the year current in the village.” 

[18] Section 53 then provides that auoh assess¬ 
ment shall be deemed to be "a demand to be 
realised in the manner herein after provided.” 

[14] I have already quoted S. 51. 

[15] Section 55 runs as follows : 

“Immediately after tho receipt of such notice the 

Collector . . . shall proceed, without preliminary notioe 
for payment, to issue notification for sale under S. 6, 
Bengal Laud Revenue Sales Act, 1859, and unless the 
arrears b9 paid withiu the time mentioned in such 
notification, shall sell such lands acoordiDg to the pro¬ 
visions of suoh law, as if such land was an estate with¬ 
in tho meaning of the Bengal Land Revenue Sales Act, 
1868.” 

[ 16 ] Act Vli b. c. of 1863 was enacted to 
amend and extend the law for the realistion of 
arrears of land revenue and of public demands 
recoverable as arrears of land revenue. 

[17] Section 30 of this Act states that the Act 
is to be read with and as part of Act XI [ll] of 
1859 as amended by Aot III B c. of 1862. 

[18] The above provisions have the effect of 
empowering the Colleotor to sell choukidari 
ohakran lands in respect of which a requisition 
has been made under s. 64, under the provisions 
of the Bengal Land Revenue Sales Aot, 1859, after 
the service of a notification under s. 6, Bengal 
Land Revenue Sales Act, 1859. There is no dis. 
pute that tho notification under S. 6, Bengal 
Land Revenue Sales Aot was published in the 
present case. Mr. Chatterjee ingeniously contends 
that the use of the words, 

“according to the provisions of such law as if such 
land was an estate withiD the meaning of the Bengal 
Land Revenue Sale3 Act, 1868” 


makes all the provisions of the Bengal Land 
Revenue Sales Act, 1859, applicable; in particular 
S. 5, Bengal Land Revenue Sales Act, 1859 , is 
attracted and a sale cf the choukidari chakran 
lands cannot take place unless the collector pro. 
ceeds to serve the notification mentioned in S. 6, 
Bengal Land Revenue Sales Act, 1859. 

[19] In order to test this contention we have 
to bear in mind the definition of an arrear of 
revenue as contained in 8. 2, Bengal Land 
Revenue Sales Act which lays down that if an 
instalment of revenue according to the kists, 
remains unpaid on the 1st day of the month 
following that in which the kist is payable the 
unpaid kist3 shall be deemed to be an arrear of 
revenue. Section 3, Bengal Land Revenue Sales 
Act empowers the Board of Revenue to fix the 
latest date of payment of the arrears of revenue 
and it is well known that such dates have been 
fixed by the Board of Revenue. 

[ 20 ] Section 5, Bengal Land Revenue Sales 
Act provides that notifications in the manner 
prescribed in the section shall be issued when 
the arrears or demands are of the four descrip¬ 
tions stated in the section, the fourth category 
being wide enough to include dues in respeot of 
choukidari chakran lands. Section 5 further pro¬ 
vides that the notification mentioned in that 
section shall specify the “nature and amount of 
arrear or demand and the latest date on which 
payment thereof shall be received.” The noti¬ 
fication ha3 to be affixed in the places mention¬ 
ed in the section for not less than 16 clear days 
preceding the date fixed for payment under S. 3 
of the Act. Section 6 therefore requires the 
Collector in the cases specified in the section to 
i33ue notifications prior to the latest date for 
payment of revenue and the sale is not to be 
advertised until such notification has been publish¬ 
ed. Notification under S. 5 differs from notifica¬ 
tion under 8. 6 in that the notification under 
S. 5 has to be issued before the sale can be 

advertised. Section 6 notification,however, follows 

the expiry of the latest date of payment. It may 
be stated that the non-service of a notification 
under S. 5 is an illegality within the meaning of 
8. 33, Bengal Land Revenue Sale3 Act : vide 
Monindra Deb Boy v. Sree Sreo Hanseswart 
Thakurani, 40 C. W. N. 271. If such a notifica¬ 
tion under 8. 5 was an essential prerequisite 
before the Collector could issue a notification 
under 8. 6 for the sale of the choukidari ohakran 
lands the result would be that the dates mention¬ 
ed in Ss. 54 and 55, Village Choukidari Aot would 
have to be varied. The service of such a notifica¬ 
tion would also be contrary to the express terms 
of 8. 65 which empowers the Collector to prooeed 
to issue a notification under S. 6 immediately 
after the assessment which is to be paid in respect 


Caloutta 199 


1980 Nrisinha Kumar v. Shyam Sundar ( G . N . Das J.) 


of the ohoukidari chakran lands has become 
payable. The following words used in 8. 55, 
Village Choukidari Act namely "without preli¬ 
minary notice for payment” in my opinion 
obviously refer to any notification which calls 
upon the defaulter to pay the arrears of demand 
payable in respect of the choukidari chakran 
lands. As such the said words would, in my 
opinion, exclude the issue of a notificationfindor 
3. 6, Bengal Land Revenue Sales Act which is a 
publio call to the defaulter to pay the arrears 
within a certain time. In my opinion, quite 
apart from this consideration, the scheme men¬ 
tioned in the Village Choukidari Act, 1870, is such 
as to exclude by necessary implication the service 
of any notice prior to the service of a notifica¬ 
tion under S. 6, Bengal Land Revenue Sales Act. 
Again S. 5, Bengal Laud Revenue Sales Act is a 
proviso to S3. 2 and 3 of tbe said Act. As Ss. 2 
and 3, Bengal Land Revenue Sales Act have no 
application to the case of a sale for non-payment 
of the assessment under the Village Choukidari 
Act necessarily 8. 5 can have no application to 
such sales. 

[ 21 ] Mr. Chatterjoe was fully alive to the 
difficulty because of the presence of the words 
"without preliminary notice for payment” in 
9. 55, Village Choukidari Act. He therefore argu¬ 
ed that these words refer to a notice which is 
envisaged in 8. 6 of Aot VII B. C. of 18G9. 
Section 6 of Act VII of 18G3 enables tbe Local 
Government (now the Provincial Government) 
by an order published in the Calcutta Gazette 
(now official Gazette) to empower Collectors if 
they so think fit, to cause notices to be served 
on any proprietor before proceeding under Act 
XI of 1859 to realise from such proprietor any 
arrear of revenue that may be due from such 
property. It may be noted that before tho passing 
of the Publio Demands Recovery Act, 18 S 0 , the 
words "or any demand” followed tho words 
“any arrears of revenue" in the aforesaid 8. 6. 
This contention raised by Mr. Chatterji cannot 
be aocepted for two reasons. In the first place 
the notice under S. G was not a compulsory 
notice. It is not known whether the Lt. Gover¬ 
nor has made any notification under 8. 6. More, 
over, even if the Lt. Governor has made such a 
notification a discretion is left with the Collectors 
to issue notices under B. 6 only in appropriate 
cases. In the second place, the words "any 
demand” occurring in the latter part of S 6 
were omitted, as I have said, by the Public 
Demands Recovery Act, 1880. As such a notice 
under 8. 6 will not thereafter be eerved upon a 
proprietor in cases of demands other than arrears 
of revenue. The retention of the words "without 
preliminary notioe for payment” in 8.65, Village 
Ohoukidari Aot even after the amendment of 


S. G, Public Demands Recovery Act, 1880, clear¬ 
ly indicates that notice under 8. G of the Act, VII 
B. C. of 18GS, was not tbe notice which was 
evisaged in s. 55, Village Choukidari Act. 

[22] Mr. Chatterjee further contends that the 
words "unless the arrears bo paid within tho 
time mentioned in such notification” occurring 
in 8. 55, Village Choukidari Act clearly show 
that S. 55 contemplates a notification which 
calls upon a defaulter to pay within a certain 
time, and this must be a notification other than 
a notification under S. 6, Land Revonue Sales 
Act. It is true that the notification under 8. 6, 
Land Revonue Sales Act does not specify that 
the defaulter has to pay the arrears within cer¬ 
tain time. On the contrary the last paragraph 
of s. 6 states that no payment or tender of pay- 
ment after the sunset of the latest date of pay¬ 
ment can bar or interfere with the sale, and the 
defaulting proprietor is not entitled to stop the 
sale by payment or tender of paymont of the 
arrears duo after the sunset of the latest date of 
payment. This is quite truo but as wa3 pointed 
out in the case of Gobind Chundra Gango- 
padhya v. Sherajunnessa Dili, 13 C. L. R. 1, a 
practice had grown up at the time, on accep¬ 
tance of arrears of revenue oven after the sunset 
of tho latest date of payment before tho actual 
sale takes place ; the Collectors in those days 
generally exeroised their powers under s. 18, 
Bengal Land Revenue Salo3 Act of exempting 
tbe estates from sales even whero payment was 
made after tho latest date. It may be mentioned 
that the practice which was referred to in 
Gobinda Chandra's case (13 c. L. R. 1) wa3 the 
foundation for the observation of Loch J., in the 
case of Raghub Cliunder Banerjce v. Brojonath 
Koondoo, 11 \Y. R. 489. (9 Bong. L. R- Gin), to 
the effect that the object of 8. G notice is to give 
information to the defaulter that unles3 the 
amount be paid by 13 certain dato tho property 
will be sold. The aforeeaid words relied on by 
Mr. Chatterjee may have, in this view, referred 

to tbe notification under 8. G. 

[23] In my opinion, tbe clear term3 of the 
Village Ohoukidari Act justify the Collectors in 
bringing to sale choukidari chakran lands for 
non-payment of arrears of assessment under the 
Village Choukidari Act without serving a notifi¬ 
cation under 8. 5, Bengal Land Revenue bales 

Act, 1859. , 

[ 24 ] I may point out that it is a matter of 

some doubt whether S. 5, Bengal Land Revonue 
Sales Act has any application at the present day 
to sales for arrears of demands which are re¬ 
coverable as arrears of land revenue. The Bengal 
Land Revenue Sales Act does not contain any 
direction as to how such sile3 for arrears of 
demands which are not arrears of revenue may 
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be dealt with. Moreover, in case the arrears due 
are not realised by tbe sale in such cases, the 
right to sell other properties of the defaulter was 
extremely problematical after the repeal of Act 
viii [8j of 1835. In order to get round this diffi¬ 
culty Bengal Act vii [7] of 1868 was passed. 
This Act provided for sales of estates for arrears 
of revenue and also sales of estates and tenures 
for recovery of demands other than arrears of 
revenue but which are realisable as arrears of 
revenue, but that part of Act viii which dealt 
with latter class of cases was, however, repealed 
in 1880 when the Public Demands Recovery Act 
(Act vii b. c. 1860 ) was passed, the latter Act 
providing for a speedy mode of realisation of 
such demands. 

[25] The result of the above discussion leads 
me to hold that in regaid to sales of choukidari 
cbakran lands under the provisions of 8. 55, 
Village Choukidari Act, 1870, the service of a noti¬ 
fication under 8. 5, Bengal Land Revenue Sales 
Act, 1869, is not necessary. The second conten- 
tion raised on behalf of tbe appellant must also 
therefore be overruled. 

[ 26 ] In the result, the appeals fail and must be 
dismissed with one set of costs for the two 
appeals. 

R.G.D. Appeal dismissed. 

A. I. R. (37) 1950 Calcutta 200 [C . N. 69.] 
Harries C. J. and Lahiri J. 

Gajendra Duary and others — Accused — 
Petitioners v. The King. 

Criminal Itevn. No. 500 of 1949, D/- 15th Novem¬ 
ber 1949. 

Criminal P C. (1893), S. 107 — Bond for keeping 
peace pending enquiry. 

An order cancelling bail of the person being prose¬ 
cuted under S. 110, Criminal P. C., and directing him 
to execute a bond for keeping the peace until conclusion 
of the enquiry cannot be made on hearsay evidence. It 
can bo made only upon eome material amounting to 
proof, presented to the Magistrate in the proper 
manner. [Para 4] 

Annotation : (’49-Com.) Criminal P. O., S. 107, 

N. 13, 14. 

Sudhangsn Sekhar Muhhcrjee—tor Petitioners. 

N. K. Sen — for the Crown. 

Harries C. J. — This is a petition for revi¬ 
sion of an order of a learned Magistrate direct¬ 
ing certain accused persons to execute a bond in 
the sum of rs. 500 with two sureties of like 
amount for keeping the peace until the conclu¬ 
sion of a certain enquiry. 

[2] Tbe petitioners were being prosecuted 
under S. no, Criminal P. C. The learned Magis¬ 
trate was hearing the case in camp. Whilst the 
case was proceeding there was an outcry that 
there was a fire in a neighbouring house and 
everybody seems to have run out including the 


learned Magistrate. The learned Magistrate in 
his judgment says that he learnt from some man 
and two females who were inmates of a hut 
which was burning that they had Been one Tari 
running out from behind the hut as soon as it 
was on fire. Tari, it was said, was a sister of 
three of the petitioners and either the landlord 
or the paramour of the fourth petitioner. The 
hut which was burning belonged to two persons, 
Srinath Roy and Debendra Roy, who were pro¬ 
secution witnesses in the case. The learned 
Magistratej=aid that he inspected the fencing 
which had been broken down in order to obtain 
access to the rear of the hut, and then he went 
out with the police in search of the woman. 
They failed to find the woman and then return- 
ed to continue hearing the case. Apparently fire 
again broke out in this hut or huts and there 
was another outcry and people ran about. 

[3] The police appear to have applied to the 
learned Magistrate praying that he should cancel 
the bail of the four accused persons and direct 
that they should enter into bonds. The learned 
Magistrate admits that there were no witnesses 
whom he could examine. Nevertheless, he came 
to the conclusion that there was not the slightest 
doubt that public tranquillity had been badly 
disturbed by the action of an agent of the ac¬ 
cused persons and that there was ground for 
public apprehension. Unless action was immedi¬ 
ately taken further mischief might be engineer¬ 
ed by them against the witnesses. 

[ 4 ] The only basis for this finding is a state- 
ment made to the Magistrate outside the Court 
by some man and two women that they had seen 
Tari running away from behind the hut. Whe- 
ther Tari set fire to these huts or not is im¬ 
possible to say, but the learned Magistrate 
appears to have overlooked entirely that he was 
a judicial officer who could only act judicially. 
Cancelling bail and demanding bonds are matters 
which cannot be decided on hearsay, but could 
only be decided upon proper material presented 
to the learned Magistrate in the proper manner. 
He cannot act on hearsay and tittle-tattle, and 

it appears to me that there was no material at 

all here upon whioh the order could have been 
made. The most that can be said was that there 
was a suspicion that Tari was connected with 
this fire, but it in no way follows that Tari was 
the agent of the accused, though of course she 
might have been. But before an order of this 
sort would have been made some material should 
have been before the Magistrate which would 
have amounted to proof. There was no material 
of any kind and the learned Magistrate aoted 
on the suggestion of the police immediately. 

[ 5 ] In my view, this order cannot possibly be 
sustained and must be set aside, and the accused 
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must be released on their original bail im¬ 
mediately. 

[6] The rule is made absolute and disposed 
of accordingly. 

Lahiri J. — I agree. 

d.h. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 201 [C. N. 70.] 
Amarendra Nath Sen J. 

The Municipal Commissioners of Howrah , 
Municipal Office, Howrah —Plaintiffs — 
Petitioners v. Jagabandhu Banerjee—Opposite 
Party. 

Civil Rule No. 1036 oi 1949, D/- 5-12-1949. 

(a) Municipalities — Calcutta Municipal Act 

(III [3] oi 1923), S. 4 — Scope _ Assessment oi 
area as bustee without formal decision by the 
Commissioners to that effect is not prohibited by 
S. 4. [Para GJ 

(b) Provincial Small Cause Courts Act (1887), 
S. 25 — Finding of fact based on misappreciation 
of evidence — High Court would interfere. 

[Para 8] 

Annotation : (’46 Man.) Provincial Small Cause 
Courts Act, S. 25, N. 11. 

Bliolanath Roy and Satya Char an Pain — 

for Petitioners. 

Binayah Nath Banerjce and Sushil Kumar Biswas 

—for Opposite Party. 

Order _This Rule has been obtained by the 

Municipal Commissioners of Howrah against an 
order passed by the Munsif, 3rd Court, Howrah, 
acting as a Judge of the Court of Small Causes, 
Howrab, dismissing the plaintiffs’ suit for the 
recovery of certain rates on the footing that the 
subject-matter of the rates was a bustee. 

[ 2 ] The learned Munsif has held that the sub¬ 
ject matter with respect to which the claim has 
been made is not a bustee and on this ground 
he has dismissed the suit. 

[3l The principal question for decision is 
whether the learned Munsif’s judgment on tho 
question whether the subject-matter is a bustee 
or not is in accordance with law. The learned 
Munsif has based his decision on two grounds. 
First he says, that upon the evidence before him 
he is satisfied that the area is not a buBtee with¬ 
in the meaning of 8. 3 (10) read with S. 3 (36), 
Calcutta Municipal Aot, as extended to Iiowrab. 
His second ground is that the Municipality of 
Howrah was bound to decide whether the area 
was a bustee or not before it could levy tho rates 
claimed and that as there has been no such 
deoieion by the Municipality of Howrah, the 
claim is not Eustainable. For this purpose he 
relies upon 8. 4, Calcutta Municipal Act as 
extended to Howrab. 

[4] Learned Advocate appearing in support 
of the Rule contends that the learned Munsif 
has erred in law in coming to bis conclusion 


upon the evidence that the land i3 not a bustee 
beoause he has drawn an unwarranted inference 
regarding some of the plaintiffs’ witnesses—an 
inference which is not based on the evidence. 
He argues that the question whether the area is 
a bu3tee or not should be re-heard upon both 
parties giving fresh evidence on the point. As 
regards the second point, his argument is that it 
is not necessary for the Howrah Municipality 
to come to a formal decision that a particular 
area is a bustee before it can realise rates on 
that area on that basis. IIi3 view is that 3. J 
abovementioned does not lay down any such 
principle as i3 laid down by the learned Munsif 
in his judgment. 

[5l Learned advocate appearing in opposition 
to the Rule supports the findings of the learned 
Munsif both on law and on fact. Ho contends 
further that no notice was served upon the 
assesses a3 is required by the provisions of 
S. 138 of the aforesaid Act a3 extended to 
Howrab. 

[6] I shall Grst deal with the question whe¬ 
ther the Municipality is debarred from assessing 
an area as a bustee until there is a formal 
decision of the question by the Commissioners 
at a meeting. Section 4 is in the following terms: 

“The Corporation may decide whether any particular 
area is or is not a , bu£tee’ as defined in 8. 3 and their 
decision shall he final.” 

So far as the Howrah Municipality is concerned 
the word 'Corporation' means tho Commissioners 
at a meeting. It is argued by learned advocate 
opposing to the Rule that unless the Commis¬ 
sioners at a meeting formally decided this ques¬ 
tion, there can bo no assessment of a bustee. On 
tbo other hind, it is argued by learned advocate 
in support of the Rule that this section would 
come into operation only when there is a dispute 
before the Municipality a3 to whether or not a 
certain area ebould be declared a bustee and 
that where there is no such dispute there is no 
necessity for a formal decision by tho Cornmis- 
sioners at a meeting. In my opinion, S. 4 of the 
aforesaid Act does not lay down the rule that an 
area cannot be assessed as a bustee until there 
has been a formal decision to that effect by the 
Commissioners at a meeting. Section 4 in my 
opinion is an empowering section. It gives 
power to the Corporation to decido whether an 
area is a bustee or not. Nowhero in tho Act is 
it laid down specifically that before assessment 
there must be a formal decision, The Act defines 
what a bustee i3 and if an assessment is made 
on an area which conforms to this definition the 
assessment would, in my opinion, be a good 
one although no formal decision has been made 
on the question whether tho area is a bustee or 
not by the Commissioners at a meeting. All that 
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S. 4 mean3 i3 this. If there is any dispute or 
doubt a3 to whether an area is a bustee or not, 
the Corporation is empowered to decide that 
dispute or resolve that doubt and its decision on 
the question shall be final. It does not in my 
opinion make the decision of the Commissioners 
at a meeting a sine qua non for the assessment 
of an area as a bustee. I hold, therefore, that the 
learned Judge was wrong in coming to this con- 
elusion. In arriving at this view, I am relying 
on the use of the word ‘may.’ I am aware of the 
•principle that the word ‘may’ in certain circum. 
stances should be construed as 'shall,' but it 
doe3 not follow that in construing this section 
one must hold that "may” should always be 
construed as "shall.” In my opinion, the word 

may” has been used for the following reasons 
viz., there may be no dispute or doubt regard¬ 
ing the question whether an area is a bustee or 
not, on the other hand, such a dispute or doubt 
may arise, when such a dispute or doubt does 
arise the Municipality must decide the question, 
when such a dispute or doubt does not arise no 
auch decision need be made. The use of the word 
may' indicates that the Municipality is not 
bound to decide the question unless the contin¬ 
gency abovementioned occurs. If the legislature 
intended that in all circumstances the Munici¬ 
pality was bound to decide this question it would 
have used the word 'shall' and not "may.” As 
stated before the section is ossGntially an em. 
powering section and not per se a directive or 
mandatory ono. 

[7] On the question of notice I am of opinion 
that tbo learned Judge is wrong. The notice has 
been placed before me and it clearly shows that 
it was served on one Jagabandhu who is describ- 
od in the notice as the grandson of Stn. Ushan- 
gini Debi the owner of the bustee. It is true that 
a witness in his deposition says that the notice 
was served on the grandeon of Jagabandhu. 
This is clearly an error. The notice itself shows 
that it wa3 served on Jagabandhu as the grand¬ 
son of the owner. The person giving evidence 
had no personal knowledge of service and he 
misread the notice and much capital has been 
made of this misreading by th9 learned Judge 
and by learned advocate opposing the rule. I 
hold, therefore, that there is no error in the 
service of the notice because the Act psrmits 
service of notice on an adult member of the 
owner if the owner cannot be found. Admittedly, 
bm. Ushangini Debi was the owner by virtue of 
the fact that she was the executrix of the late 
owner and admittedly Jagabandhu is her grand¬ 
son and stands now in the place of Sm. Ushan¬ 
gini Debi. 

[8] There remains the last point as to whe¬ 
ther the learned Judge’s decision on the ques- 
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tion whether the land i3 a bu3tee or not is in 
accordance with law. Learned advocate who 
appeared in opposition to the rule says that 
this i3 a pure finding of fact and that under 
S. 25, Provincial Small Cause Courts Act I 
should not interfere. It is quite true that under' 
S. 25 of the last mentioned Act this Court should 
not interfere with pure findings of fact, but 
where the finding is based upon an obvious error 
in the appraisement of the evidence, then -it 
cannot be described as a finding in accordance 
with law. If the Judge had merely believed one 
witness and disbelieved another. I would not be 
right in interfering with the learned Judge’s 
decision on findings of fact. But here the learned 
Judge has made a seriou3 error. Two witnesses 
for the plaintiffs namely witness No. 1 Anukual 
Chandra Chatterji and witness no. 3 Bishnupada 
B036 both describe the land as bustee. They 
wore not cross-examined on this point. They 
were not asked whether or not they had been on 
the land. The learned Judge, however, says that 
the witnesses for the plaintiffs "have no personal 
knowledge about the condition of the huts on 
suit land.” There is no justification for this 
finding so far as the witnesses I have named are 
concerned. It is true that there is positive evi¬ 
dence given on bahalf of the defendant that the 
erections on the land consist of walls which are 
either masonry or half masonry and that they 
have corrugated iron roofs. If this evidence be 
true, then the constructions cannot be described 
as huts and, therefore, the land would not be a 
bustee. On the other hand, there is the evidence 
of the witnesses for the plaintiffs which has been 
mi3appreciated. 

[9] I am of opinion, therefore, that the case 
should be sent back to the learned Munsif who 
shall allow the parties to adduce further evidence 
on the question of the structures on the land 
and on the question whether the land is a bustee 
or not within the meaning of the Calcutta 
Municipal Act as extended to Howrah. After 
hearing such evidence, the learned Munsif shall 
decide the matter in accordance with law in the 
light of the observations made above. . 

[ 10 ] The evidence already on the record shall 
be evidence in the matter. 

[11] The costs will abide the result. 

k.s. Case remanded. 

A. I. R. (37) 1950 Calcutta 202 [C. N. 71.] 

HARRIE3 C. J. AND DAB GUPTA J. 

Khorshed Ali and others — Accused — Peti‘ 
tioners v. The King. 

Criminal Revn. Nos. 716 and 717 of 1949, D/- 2nd 
December 1949. 
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Essential Supplies (Temporary Powers) Act 
(1946), Ss. 1 (3), 7, 8 — Resolutions passed by Con¬ 
stituent Assembly on 25th February 1948 and 23rd 
March 1949 had eiiect oi delaying expiry oi period 
mentioned in S. 4, India (Central Government and 
Legislature) Act 1946, beyond 31st March 1948 to 
31st March 1950 — For validity of resolutions no 
assent of Governor-General was required—Conse¬ 
quential effect is that up to that date Act XXIV 
[24] of 1946 is in force—For acts committed before 
31st March 1950 Act XXIV [24] of 1946 continues 
-0 operate indefinitely after 31st March 1950. 

[Paras 10, 11, 16, 17,18 and 19] 

Sudhansu Sekhar Mukharjceand AmareshChandra 
Roy — for Petitioners. 

Sir S. il. Bose and N. E. Sen — for the Crown. 

Das Gupta J. — These two applications are 
3gainst two orders of conviction and sentence 
under S. 7 of Act XXIV [24] of 1946, read with 8. 8 
of the same Act, in two different cases. In both 
the cases the petitioners were sentenced to 
rigorous imprisonment for two and a half 
months, and the paddy was forfeited. 

[ 2 ] They were heard together, as both of them 
raise the same question of law—the question whe¬ 
ther on the alleged date of contravention of 
orders for which the petitioners have been con¬ 
victed, 23rd September 1948—Act XXIV [24] of 
1946 was in force. Mr. Mukherjee who has argued 
the cases for all the petitioners has contended 
that Act XXIV [24] of 1946 ceased to be in force 
after 31st March 1948. If this contention be 
correct, it must be held that the conviction of 
the petitioners for acts committed on 23rd 
September 1948, would be unsustainable. 

[3] Admittedly, Act XXIV [24] of 1946 is, or 
was a temporary Act. As the preamble states, 
it was enacted to provide for the continuance 
of certain powers during a limited period. It 
was therefore necessary to define in the Act itself 
the period during which it would be in operation. 
This has been done in sub-s. (3) of 8. 1, by 
aaying when the Act will cease to operate. The 

eub-section is in theso words : 

“It shall cease to bavo effect on tbc expiration of the 
period mentioned in S. 4, India (Central Government 
and Legislature) Act, 1946, except as respects things done 
or omitted to be done before tbo expiration thereof ...” 

[4] To find out therefore whether this Act is 
in operation in any case, we havo to ascertain 
first the date of expiration of the period mention¬ 
ed in S. 4, India (Central Government and Legis¬ 
lature) Act, 1946. If the act or omission complained 
of was done after that date, Act xxiv [24] of 1946 
has no operation, if the act or omission was done 
before that date, Act XXIV [24] of 1946 has opera¬ 
tion. 

[5] Turning now to the India (Central Govern¬ 
ment and Legislature) Act, 1946, we find that was 
originally enaoted “by the King’s most Excellent 
Majesty by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons” 


assembled in the British Parliament, and “by 
the authority of the same” this Act had six section 
of which S. 1 repealed a provision in the Govern¬ 
ment of India Act as regards qualifications of 
Executive Councillors; S. 2 provided that not¬ 
withstanding anything in the Government of 
India Act, 1935, the Indian Legislature should 
during the period mentioned in section 4 of the 
Act have power to make laws with respect to 
certain matters; S. 3 provided that notwithstand¬ 
ing anything in the Government of India Act, 
1935, the powers of the Indian Legislature to 
make laws shall extend to the making of laws 
providing for continuance of certain powers until 
not later than the end of the period mentioned 
in section 4 of the Act. The provisions of 3s. 5 
and 6 of the Act are not relevant for our present 
purpose; but it is necessary to set out in full 8. 4 
of the Act, as originally enacted. It is in these 
words : 

“Tbo period mentioned in tbo two last preceding 
sections is tbo period of one year beginning with the 
date on which tbo proclamation oi emergency in force 
at the passing of this Act ceases to operate, or, if the 
Governor-General by public notification so directs, the 
period of two years beginning with that date : 

Provided that if and so often as a resolution approv¬ 
ing the extension oi the said period is passed by both 
Houses of Parliament, the said period shall be extended 
for a further period of twelve months from the date 
on which it would otherwise expire so, however, that it 
does not in any case continue for more iban five years 
from the date on which the proclamation of emergency 
ceases to operate.” 

[6] It is not disputed that the proclamation 
of emergency mentioned in S. 4 ceased to be in 
forco after 3lst March 1946. It is also undisputed 
that before 31st March 1917, the Governor-General 
had by public notification directed the period 
mentioned in 3. 4 to bo the period of two years 
beginning with the date on which the proclama¬ 
tion of emergency ceased to bo in force. The 
position on 14th August 1917, therefore, was that 
the period montioned in 8. 4, India (Central 
Government and Legislature) Act, 1946 was due 
to expire on Slat March 1918, unless there was 
further extension under the proviso, by a resolu¬ 
tion passed by both Houses of the British Parlia¬ 
ment. If, on 14th August 1917, or on- an earlier 
date, the two Houses of British Parliament had 
passed a resolution, approving the extension 
of the period for a further period of twelve 
months, the period mentioned in S. 4 would have 
been extended up to 3lst march 1949. Petitioners’ 
advocate does not dispute the fact that the two 
Houses of Parliament could have passed such a 
resolution and that if they had passed such a 
resolution, the effect would have been as mon¬ 
tioned above. 

[ 7 ] The British Parliament did not, however, 
pa 39 aDy such resolution. On 18 th July 1947, the 
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British Parliament enacted the Indian Indepen¬ 
dence Act, under which India became an In¬ 
dependent Dominion as from 15th August 1947. 
Consequently, the British Parliament lost all 
legislative authority over India, so that the 
Houses of Parliament could not, I think, pass 
any resolution under the provision (proviso?) to 
S. 4, India (Central Government and Legislature) 
Act, 194G, on or after 15th August 1947, even if 
this Act had remained unalteied. But it did not 
remain unaltered. On 14th August 1947, the 
Governor-General of India made an order in 
exercise of powers conferred by S. 9 read with 
S. 19, sub-s. ( 4 ), Indian Independence Act, by 
which, he directed substitution for “both Houses 
of Parliament,” the words "the Dominion Legis¬ 
lature” in S. 4 and the insertion of a new 8. 4A. 
There was no modification, in Ss. 2 and 3 mate- 
rial for our present purpose. The position, after 
this order had been made by the GoVernor- 
General, therefore, was that Ss. 2 and 3 
remained unaltered except in matters which are 
not relevant for our present purpose, while S3. 4 
and 4 a stood thus : 

“4. Tbo period mentioned in the two last preceding 
sections is the period of one year beginning with the 
date on which the proclamation of emergency in force 
at the passing of this Act ceases to operate or, if the 
Governor-General by public notification so directs, the 
period of two years beginning with that date : 

Provided that if and so often as a resolution approv¬ 
ing the extension of the said period is passed by the 
Dominion Legislature, the said period shall be extended 
for a further period of twelve months from the date on 
which it would otherwise expire eo, however, that it 
does not in any case continue for more than five years 
from the date on which the Proclamation of Emergency 
ceases to operate. 

4 A. Powers of the Dominion Legislature tobepoicers 
of the Constituent Assembly—The powers of the Domi¬ 
nion Legislature, under this Act shall, until other 
provision is made by or in accordance with a law made 
by the Constituent Assembly under sub-a (1) of S. 8 , 
Indian Independence Act, 1947, be exercisable by that 
Assembly, and accordingly reference in this Act to the 
Dominion Legislature shall be construed as references 
to the Constituent Assembly.” 

[8j It cannot be seriously disputed that the 

Governor General had full legal authority to 

make the order mentioned above, if in fact S. 9 

read with S. 19 ( 4 ), Independence Act conferred 

on him the power to make it. The relevant 

portion of s. 9 is in these words : 

“The Governor-General shall by order make such 

provision as appears to him to be necessary or expedient. 

* * * * • 

for making omissions from, additions to, and adaptations 
and modifications of, the Government of India Act, 
1935 _” 

Section 19 (4) i3 in these word3 : 

“In this Act, except so far as the context otherwise 
requires. 

References to the Government of India Act, 1935, 
include references to any enactments amending or 
supplementing that Aot, and, In particular, references 


to the India (Central Government and Legislature) 
Act, 1946.” 

[9J Quite clearly, therefore, these provisions of 
the Indian Independence Act gave the Governor. 
General the power to make “omissions from, , 
additions to, and adaptations and modifications” 
of the India (Central Government and Legi3- 
lature) Act, 1946. The order made by the 
Governor-Goneral making the additions and 
alterations in the India (Central Government 
and Legislature) Act, 1946, was therefore a 
good and valid order, and not ultra vires the 
Governor-General, as was, rather faintly sug¬ 
gested by Mr. Mukherjee at one stage of his 
argument. 

[10] The position from 15th August 1947, on- 
wards, therefore, was that the period mentioned 
in S. 4, India (Central Government and Legis- 
lature) Act, 1946, would expire on 31st March 
1948, unless the Constituent Assembly, exercising 
the powers of the Dominion Legislature, passed 
a resolution approving the further extension of 
the period under the proviso to 8. 4. On 25th 
February 1948, the Constituent Assembly did 
pass the following resolution : 

“In pursuance of the proviso to S. 4, India 
(Central Government and Legislature) Act, 1946 as 
adapted by the India (Provisional Constitution) Order, 
1947, this Assembly hereby approves the extension of 
the period mentioned in Ss. 2 and 3 of the said Aot for 
a further period of twelve months commencing on 1 st 
day of April 1948.” 

Again, on 23rd March 1949, the Constituent) 
Assembly passed the following resolution : 

“In pursuance of the provi-ro to 8 . 4, India (Central 
Government and Legislature) Aot, 1946 as adapted by 
the India (Provisional Constitution) Order, 1947, this 
Assembly hereby approves the extension of the period 
mentioned in 83 . 2 and 3 of tbe said Act for a futher 
period of twelve months commencing on 1 st of day 
April 1949.” 

[11] The question for decision is whetheri 
these resolutions had the effect of delaying the 
expiry of the period mentioned in S. 4, India) 
(Central Government and Legislature) Act, 
1946, beyond 31st Maroh 1948. 

[12] Mr. Mukherjee’s main argument is that 
these resolutions had no legal effect whatsoever, 
as they did not receive the Governor-General's 
assent. He found this argument on S. 32, 
Government of India Act, 1935, which after 
adaptation by the India (Provisional Constitu¬ 
tion) Order, 1947, runs thus : 

“When a Bill ha 3 beeD passed by the Dominion 
Legislature it shall be presented to the Governor-Gene¬ 
ral, and the Governor-General shall declare either that 
he assents in His Majesty’s name to the Bill, or that 
he withholds assent therefrom : 

Provided that the Governor-General may return the 
Bill to the Legislature with a message requesting that 
they will reconsider the Bill or any specified provisions 
thereof, and in particular, will consider the desirability 
of introducing any 6 uch amendments as he may 
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recommeud in Lis message, and the Legislature shall 
reconsider the Bill accordingly.” 

[13] This provision of the Government of 
India Act, the argument procaeds, puts a limit 
to the power of the Legislature of the Dominion 
and so, stands in the way of the Dominion Legis. 
lature legislating by a resolution without obtaining 
the assent of the Governor-General. In this con¬ 
nection, Mr. Mukherjee ha3 drawn our attention 
to sub-s. (3) of S. 8, Iodiau Independence Act, 
which is in these words : 

“Any provisions of the Government of India Act, 
1935. which, as applied to either of the now Dominions 
by sub-s. (2) of this section and the orders therein re¬ 
ferred to, operate to limit the power of the legislature 
of that Dominion shall, unless and until other provi¬ 
sion i3 made by or in accordance with a law mido by 
the Constituent Assembly of the Dominion in accord¬ 
ance with the provisions of sub-s. (1) of this section, 
have the like effect a3 a law of the Legislature of the 
Dominion limiting for the future the powers of that 
Legislature.” 

[14] It is difficult to sec how the provision of 
8. 32, Government of Iniia Act operates to 
limit the power of the Legislature. It puts no 
restriction on the power of the Legislature either 
to consider any matter, or topas3 any resolution, 
or any Bill. In fact, it does not deal with the 
power of the Legislature at all; but merely pro¬ 
vides that when the Legislature has exercised 
its power by passing a Bill, it should be placed 
before the Governor.General for his assent. 

[15] In my judgment, there is no scope for 
the operation of S. 8 (3), Indian Independence 
Act in this case. Quite apart from that however 
it seems clear to me that the provisions of 8. 32, 
Government of India Act continue to be applica¬ 
ble to the Constituent Assembly, exercising the 
powers of the Dominion Legislature. Theso 
provisions, however, apply only to Bills passed 
by the Legislature. The section does not provide 
that a resolution passed by the Legislature will 
have to be placed before the Governor-General 
for his assont. There is no justification for 
reading into the soction the words "resolution 
passed by the Dominion Legislature” when they 
do not occur there. It must be held therefore 
that 8. 82 , Government of India Act does not 
require that a resolution passed by the Dominion 
Legislature should be placed before the Governor. 
General for his assent. 

. [16] Mr. Mukherjee next argued in a general 

way that as all legislation by the Dominion 
Legislature requires for its validity the assent of 
the Governor-General the passing of a resolution 
under the proviso to s. 4, India (Central Gov- 
ernment and Legislature) Act, 1916, which is 
also "legislation” requires for its validity the 
assent of the Governor-General. It is not correct 
to say however that all legislation by the 
Dominion Legislature requires the assent of 


the Governor-General. The principal mode of 
legislation by the Dominion Legislature is 
by passing bills. Indec-d the passing of a 
Bill incorporating the provisions is the only 
mode in which the Dominion Legislature can 
legislate uules3 an Act of a legislature with 
plenary powers has conferred on it—the Domi¬ 
nion Legislature— the power to legislate in a 
certain matter in some other way viz., by passing 
a resolution. But there can be such conferment 
of powers, and when there has been such confer¬ 
ment, as under the proviso to S 4, India 
(Central Government and Legislature) Act, 1946, 
it is clear the Dominion Legislature can legislate 
by passing resolution. Such legislation does not 
come within the operation of S. 32, Government 
of India Act, and so, does not require for its 
validity the assent of the Goveror-General. My, 
conclusion is that the resolutions mentioned 
above that were passed by the Constituent 
Assembly functioning as the Dominion Legisla¬ 
ture did not require for their validity the assent 
of the Governor-General. 

[17] Mr. Mukherjee contented, however, that 
even if the resolutions passed by the Constituent 
Assembly be legally valid, the resolutions as 
worded have not the effect of extending the 
period of operation of Act XXIV [21] of 194G. 'I he 
only effect of the resolutions, according to Mr. 
Mukherjee, i3 that the Dominion Legislature 
can during the extended period exercise certain 
pow-ers, which it otherwise would not have; that 
it could have enacted legislation extending the 
period of operation of Act xxiv [24] of lOiG.but 
as this has not been done, the act expired on 31st 
March 1918. Thi3 argument is in my judgment 
entirely misconceived. As we have seen sub- 
s. (3) of 3. 1 of Act XXIV [21] of 1916 fixe3 the 
period of operation of the Act to bo the poriod 
mentioned in S. 4, India (Central Government 
and Legislature) Act, 191G. If the resolutions 
have produced tho effect of extending the period 
mentioned in S 4, India (Central Government 
and Legislature) Act, 191G, to a certain date, 1 
the consequential effect is that up to that date, 
Act XXIV [24] of 194G is in force. The question 
of enacting fresh legislation to extend Act XXIV 
[ 2 i] of 19lG does not arise at all. If the period 
mentioned in 8. 4, India (Central Government 
and Legislature) Act, 134G, had not been ex¬ 
tended, the Dominion Legislature could still 
have passed an Act with tho assent of the 
Governor-General amending sub s. (3) of S. l of 
Act XXIV [24l of 1916, in order to extend the 
period of it3 operation. 

[18] The resolutions mentioned above appro¬ 
ved of the extension of the period mentioned in 
g3 a and 3, India (Central Government and 
Legislature) Act, 194G. The necessary conse 
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quence under the proviso to S. 4 of the game Act, gapukur about one and a half mile from the 

is that the period mentioned in that section was Malda border. The most striking circumstance 

[extended for a period of twelve months from is that D. w. 1 who claims to have given the 

>3lst March 1948, by the first resolution dated 25th paddy on loan did not say anything to the police 

'February 1948; and for another period of twelve that night or the following morning though the 

months from 3lst March 1949 by the second seizure is said to have taken place just when the 

resolution. paddy was being loaded into a boat near his 

C19] The period mentioned in 8. 4, India house. That is not the conduct of a person who 

(Central Government and Legislature) Act, 1946, knows that he is going to lose fifty maunds of 

did not therefore expire on 3lst March 1948, but paddy, as a result of police high handedness, 
at the present moment, stands extended to 3lst [24] The learned Magistrate who had the 
March 1950. Act xxiv [24] of 1946 did not there- opportunity of seeing the witnesses believed 
fore cease Jo be of effect after 31st March 1948, the prosecution witnesses, and found the defence 
but will cease to have effect unless there is witnesses unworthy of credit. Not a single 
further extension of the period mentioned in circumstance has been mentioned by the learned 
8 . 4 , India (Central Government and Legisla- defence Advocate, why the assessment of evi- 
ture) Act, 1946 only after 31st March 1950 as dence made by the Magistrate should not be 
regards acts or omissions after that date. As accepted. On a consideration of probabilities, 
regards acts omitted or committed before 31st and the ordinary course of human conduct, I 
March 1950, Act XXIV [24] of 1946 will continue agree with the learned Magistrate, and the Court 
to operate indefinitely after 31st March 1950. of appeal below, that the prosecution witnesses 

[ 20 ] The alleged date of the acts in both the told the truth in 3aying that the boat, with tbeso 

applications is 23rd September 1949. Act XXIV petitioners, and twenty bags of paddy on board, 

[ 24 ] of 1916 is therefore inforce as regards these, was caught about a rashi from the Malda border, 

[ 21 ] The legal objection raised by Mr. Mu- when moving towards that border. Admittedly 

kherjee therefore fails. they had no permit for this attempted move- 

[ 22 ] As regards merits, it is necessary to ment of the paddy into Malda. They have there- 

consider the two applications separately. fore been rightly convicted, in my opinion 

[23] The petitioners in Revision Case No. 716 under 8. 7 read with S. 8 of Act XXIV [24] of 
of 1949 were convicted for attempt to move 1946. The sentence in my opinion is not too 
twenty five maunds of paddy from West Dinaj- severe. 

pur District into Malda District, without permit. [25] The petitioners in Revision Case no. 717 
It is not disputed that such movement would of 1949 were convicted under 8. 7 of Aot XXIV 
contravene the West Bengal Government noti- [2i] of 1946 read with S. 8 of the same Act for 
fication dated 17th September 1947. The question attempting to move twenty^ bags containing 
for the decision of the Courts below was whether twenty-five maunds of paddy from West Dinaj- 
the prosecution had been able to prove that the pur Distriot into Malda District, 
accused persons were attempting to move such [26] The prosecution case was that on 23ra 
paddy from West Dinajpur District to Malda September 1948, the patrolmen on duty in Was 
D istrict. The prosecution case was that on the Dinajpur near the West Dinajpur Malda border 
night of 23rd September 1948, a boat with twenty found a boat with these petitioners and 20 bags 
bags of paddy containing twenty.five maunds, of paddy on boat moving down the stream, 
was caught, when moving down a river, towards about a rashi from the Malda border, and arrest- 
the Malda border, about a rashi from the border, ed the men, and seized the boat and the paddy. 
The defence story was that when these persons The defence story was that they were caught 
were loading paddy into a boat about one and a when they were loading paddy which they had 
half miles from the border, they were arrested, borrowed from one Abdul Hossain Beg, near his 
and the boat with the paddy seized. Evidence house, about one mile and a half from the 
that they were caught, about a rashi from the border. 

border from the boat, when it was moving to- [27] Evidence that these petitioners were 
wards the border, with these petitioners and caught on the boat whioh had in it twenty bags 
twenty bags of paddy on board, has been given of paddy, about a rashi from the Malda border, 
by an Assistant Sub-Inspector of Police and two when the boat was moving towards the Malda 
other persons, who were on duty there. The border has been given by an Assistant SuD-ins- 
defence story sought to be proved by the evidence pector of Police, and two other persons, wn 
of one witness who says that he gave a loan of were on patrol duty near the West Dinajpur 
fifty maunds of paddy to the petitioners, and Malda border. The learned Magistrate who ha 
there other witnesses who say that the petitioners the opportunity of seeing the witnesses believe 
were arrested and the paddy seized, near Ran- the testimony of these prosecution witnesses, an 
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considered the defence witnesses who had given 
evidence that the men and the boat with the 
paddy w'ere caught one and a half mile away, 
unworthy of credit. Abdul Hossain Beg who 
gave evidence that he had given fifty maunds 
of paddy on loan to these petitioners, admitted 
that though he was informed immediately that 
the paddy he had lent and the men to whom he 
had lent it had been seized near his house, he 
took no action whatsoever. That is not normal 
human conduct. On a consideration of probabi¬ 
lities, and the ordinary course of human conduct 
I think the learned Magistrate rightly rejected 
the defence evidence, as unworthy and believed 
the prosecution oase that these petitioners were 
caught in a boat, with twenty bags of paddy, 
about a rashi from the Malda border when the 
boat was moving towards the Malda border. 
Admittedly they had no permit for the move¬ 
ment of the paddy from West Dinajpur into 
Malda. They were, therefore, rightly convicted 
under 8 . 7 of Act xxiv [24] of 1916, read with 
S. 8 of the same Act. 

[28] The sentence is not in my opinion too 
severe and the order of forfeiture was rightly 

made. 

[29] I would, therefore, discharge the rules. 
The petitioners should surrender to their bail to 
serve out their sentence. 

[30] Certificate under 8. 205, Government of 
India Act, 1935, is grarfted. 

Harries C. J—I agree. 

d.h. Bale discharged. 

- ) 

A. I. R. (37) 1950 Calcutta 207 [C. N. 72.] 

Harries C. J. and Banerjee J. 
Dominion of India — Defendant—Petitioner 
v. Mis. B. C. K. G. Nath and Co., Khulna — 
Plaintiff—Opposite Party. 

Civil Rule No. 802 of 1919, D/- 5-12 1949 from 
order of Muneiff, 1st Court, Sealdab, D/- 23-3 1949. 

(a) Civil P. C. (1908), Ss. 20,80 -Suit for damages 
for short delivery against Government -Cause of 
action wholly outside jurisdiction of Court-Juris¬ 
diction over suit on ground of defendant’s residence 
or carrying on business, etc.—Notification of E. 1. 
R. Administration published on 27-5-1948 — 
Construction. 

The Court has no jurisdiction to entertain a suit 
brought against the Dominion of India where the cause 
of action has arisen wholly outside the ordinary origi¬ 
nal jurisdiction of that Court, on the sole ground that 
the Government of India dwelt or carried on business 
or personally worked for gain within the local limits of 
that Court. 40 Cal. 308, Rel. on. [Para 10] 

The plaintiff sued the Dominion of India for damages 
for short delivery of goods entrusted to the Railway Admi¬ 
nistration for carriage from Aligarh (U. P.) to Khulna, 
whioh is now within the Dominion of Pakistan. The 
Bull was instituted at Sealdab. The Munsif held that 
the Court had jurisdiction to try the suit relying upon 
the Notification of the E. I. R. Administration pub¬ 


lished on 27th May 1918 according to which the plaintiff 
was asked to submit his claim at the Accounts Office 
at Sealdab: 

Held (i) that Sealdab Court could not assume juris¬ 
diction over the suit on the ground of defendant’s resi 
donee or their carrying on business or their personally 
working for gain within the jurisdiction of the Sealdab 
Court; [Para 11J 

(ii) that no part of the cause of action was furnished 
by the Notification. By reason of tho Notification the 
Railway Administration did not undertake to make the 
payment to the plaintiff within the jurisdiction el* 
Sealdah Court and so no part of the cause of action arose 
within that jurisdiction. Nor did it arise in Sealdah 
merely by reason of tho fact that plaintiff was asked to 
submit his claim at the Accounts Office at Sealdab; 
A. I. R. (30) 1943 Cal. 199, Disting. 

[Paras 18, 19, 20, 22 & 23] 

Annotation:—(’44-Com.) Civil P. C., S. 20, N. 10- 
S.79 N.7. 

(b) Civil P. C. (1908), S. 20 -Cause of action must 
be complete belore suit can be filed. [Para 20J 

Annotation:—(’44-Com.) Civil P. C., S. 20 N. 14. 

Bhabish Narayan Bose— for Totitioner. 

Manindra Nath Ghose and Sacliindra Chandra 

Dass Gupta —for Opposite Party 

Banerjee J.—This is an application on be¬ 
half of the defendant Dominion of India asking 
for a revision, under 8. 115, Civil P. C., of an 
order made by tbe learned First Munsiff at 
Sealdab. By that order, he held that the Sealdab 
Court had territorial jurisdiction to try the suit. 

[2] The fact3 of the case aro very simple and 
may be shortly stated : Tho plaintiff sued the 
Governor.General of India in-Council for dam¬ 
ages for short delivery of goods which, he alleges, 
he entrusted to the Railway Administration for 
carriage from Aligarh (U P.) to Khulna Railway 
station, which is now within tho Dominion ok 
Pakistan. 

[3] After due notice under S. 80, Civil P. C 
the plaintiff filed the suit on 7th December 19(5: 
in the Munsiff’s Court at Khulna. 

[i] On 15th August 1947, two Dominions were 
set up in what previously was British India. 
One was tho Dominion of India and tbe other 
the Dominion of Pakistan. There is a Governor 
General for the Dominion of India and there 13 a 
Governor.Genoral for the Dominion of Pakistan. 

[6] After that date, the plaintiff amended his 
plaint by substituting the two Governor-Generals 
in place and stead of then defondant the Gover¬ 
nor-General of India in-Counoil. 

[G] On 19th July 1948, the Khulna Court held 
that it bad no jurisdiction to try tho suit and 
returned the plaint for presentation to tho proper 
Court. We are not concerned in this application 
with the correctness or otherwise of tho decision 
of the Khulna Court. No legal proceeding has 
been taken to challenge its correctness. 

[ 7 ] On 23rd August 1948 , the plaintiff opposite 
party filed tbe plaint in the Court of the First 
Munsif at Sealdah, and amended the cause title 
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of the plaint, by substituting the petitioner the 
Dominion of India for the Governor-General of 
India, by striking out the name of the Governor. 
General of Pakistan and by adding the General 
Manager, East Indian Railway as defendant 
2 and the Chief Commercial Manager, of that 
Railway as defendant 3. 

[8] The plaint was farther amended by aver, 
ments made in the body of it to show how and 
when the cause of action arose. The amendments 
were allowed after notice to the defendant. 

[9] The petitioner entered appearance. Various 
issues were framed. One of them was whether the 
Sealdah Court had territorial jurisdiction to try 
the suit. On the prayer of the petitioner, this 
issue was taken first and decided as a preliminary 
i33U9, and the learned Munsif has held that the 
Court has jurisdiction to try the suit. Against 
this decision, this application ba3 been made. 

[I0l Defendants 2 and 3 do not resido or 
carry on business or personally work for gain 
within the local limits of the jurisdiction of the 
Sealdah Court. So far a3 defendant 1, the 
Dominion of India is concerned, I think, the same 
principle applies, which was applicable in suits 
against the Secretary of Stato for India in 
Council. That principle, as stated in Rodricks 
v. Secy of State, 40 cal. 30S : (21 1 C. l) is this: 

“The Court has no jurisdiction to entertain a suit 
brought against tho Secretary of Stato for India in 
!Council, where the cause of action has arisen wholly 
jout-ide the ordinary original jurisdiction of that Court, 
ion the sole ground that tho Secretary of State for India 
in Council dwelt or carried on business or personally 
worked for gain within the local limits of that Court.” 

[11] Therefore, the Sealdah Court could not 
assume jurisdiction over this suit on the ground 
of defendants’ residence or their carrying on 
business or their personally workiug for gain 
within tho jurisdiction of the Sealdah Court. 

[ 12 ] The question, therefore, is whether the 
cause of action or any part of it arose within the 
jurisdiction of the Sealdah Court? . 

[13] In this case, the cause of action obviously 
is (l) emrustment of the goods to the Railway 
Administration and (2) short delivery. 

[u] If the plaintiff succeeds in proving these 
two facts, the Railway Administration or for the 
matter of that defendant 1, who now repre¬ 
sents the Railway Administration would be liable 
unless it can show circumstances which exempt 
it from liability. 

[15] It is clear, therefore, that no part of the 
cause of action arose within the jurisdiction of the 
Sealdah Court. 

[ 1 G] But the learned Munsif has taken the 
view that a part of the cause of action arose 
within that jurisdiction by reason of a certain 
notification of the East Indian Railway Admini¬ 


stration published on 27fch May 1918. It is headed 
“Re: Partition of claims against the late Bengal 
Assam Railway”. It says: 

“All claims for work done or services rendered to the 
late Bengal Assam Railway up to 14th August, 1947 
and other miscellaneous claims outstanding on that 
date, should be submitted for registration with the 
Account? Department of tho East Indian Railway, Cal¬ 
cutta. A separate section to deal with these claims will 
bo formed soon; for the present, public and ex-employees 
are requested to register their claims as quickly as 
possible and at the latest within the 1st July 1948, 
with tho Divisional Accounts Officer, East Indian Rail¬ 
way, Sealdah. On receipt of these claims arrangements 
will be made for their verification with the East Bengal 
Railway'Administration, where necessary, and payments 
will be made thereafter.” 

[17] It is not necessary to Bet out the other 
portions of the notification. 

[ 18 ] Relying upon this notification, the learn¬ 
ed Munsif has taken tho view that ths Railway 
Administration undertook to make the payment 
to the plaintiff within the jurisdiction of the 
Sealdah Court. We are unable to take that view. 
There is nothing in the notification to show that 
the Railway Administration undertook so to do. 
All that the notification says is that persons con- 
cerued should put in their claims before the 
Divisional Aocounts Officer, East Indian Rail¬ 
way at Sealdah, which, after verification with 
the proper authorities, would be paid. But it is 
not said that it would be payable or paid at the 
Accounts Officer’s office at Sealdah or any other 
place at Sealdah. Therefore, the opinion of the 
learned Munsif is olearly wrong. 

[19] And indeed counsel for the respondent 
has not sought to support the judgment on that 
view of the learned Munsif. He has contended 
that a part of the cause of action arose within 
the jurisdiction of the Sealdah Court by reason 
of the faot that the plaintiff was asked to submit 
his claim at the Accounts Office at Sealdah. 

[ 20 ] There are two difficulties in the way of 
the respondent’s counsel; first, if the suit be 
treated as a suit as filed in the Khulna Court the 
plaint of which was returned and then presented 
to the Sealdah Court, nothing in the notification 
can form a part of the cause of action as it was 
published after the institution of the suit at 
Khulna. A cause of action must be complete 
before a suit can be filed. Secondly, if the suit 
be treated as a new suit filed on 23rd August 
1948, no fresh court-fee was paid and there may 
be the question of limitation. And assuming that 
we treat it as a new suit filed in the Sealdah 
Court on that day, it is clear that the filing of 
tho claim by the plaintiff in the office of the 
Accounts Officer, Sealdah, cannot be a part of 
the cause of aofcion. The cause of aofcion, as I 
have said, is entrustment of the goods and short 
delivery thereof. 
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[21] The test ig this; Suppose the plaintiff does 
not file the claim before the Offioer, or filing the 
olaim he does not allege that in the plaint, can 
the suit be dismissed? I think not. It is not 
incumbent on the plaintiff to file the claim before 
that Officer. That notification has not the force 
of a statute or any rule or order having the force 
of a Statute whioh compels the plaintiff to file 
the claim jn that office and default of which 
entails dismissal of the suit. 

[ 22 ] We are therefore of the opinion that no 
part of the oause of action was furnished by tho 
notification. 

[23] Consequently, we are unable to hold that 
any part of the cause of action arose within the 
local limits of the Sealdah Court. 

[24] Counsel for the respondent referred us to 
the case of Peoples Insurance Co. Ltd. v. 
Benoy Bhusan, 47 0. w. N. 292: (a. I. R. (30) 1913 
cal. 199). That was a case for the recovery of 
certain insurance money. The death of the insu¬ 
red took place at Dacca, where the Insurance 
Co., had a branch office. It was held that 

“tho cau90 of action in this case arose within the 
jurisdiction of tho Dacca Court and a3 tho company has 
a branch offioe in that place, tho suit could bo institu¬ 
ted at Dacca, under Explanation 2 to S. 20, Civil P. C." 

[25] There cannot be any doubt about this 
proposition. Explanation 2 of 3. 20 , puts the matter 
beyond doubt. That section says that a Corpo¬ 
ration shall be deemed to carry on business 
at its sole or principal office in British India or, 
in respect of any cause of action arising at any 
place where it has also a subordinate office, at 
such place. 

[2G] The Insurance Co., had a subordinate 
office at Dacca and the death of the insured took 
place at Dacca. Therefore, the suit could be ins¬ 
tituted within the jurisdiction of the Dacca 
Court. 

[27] In this case, the petitioner, Dominion of 
India, is not a Corporation and secondly no part 
of tho cause of action arose within the local 
limits of the Sealdah Court. This case, therefore, 
is of no assistance to the respondent opposite 
party. 

[ 28 ] We are, therefore, unable to accept the 
view taken by the learned Munsif. Tho order 
made by him is dearly wrong and it mu3t bo 
set aside. 

[29] We make the rule absolute with costs. 

[30] In conclusion, we may add that otb&r 
points were argued by oounsel in this case, viz., 
(1) whether the Khulna Court was right in re. 
jeoting the plaint, ( 2 ) what is the effect of the 
order of Khulna Court in the light of sub-r. 3 of 
R. 4, Indian Independence (Legal Proceedings) 
Order 1947, whereby in certain circumstances 
stated in that rule an order made by a Court 
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within Pakistan becomes equivalent to an order 
made by a competent Court of the Dominion of 
Iudia aud (3) whether the suit is barred by 
limitation. 

[31] We have not considered these matters as 
they are not necessary to be considered in this 
application. We do not, therefore, express any 
view on these points. 

[32] The only question that we have decided 
is that no part of tho cause of action arose within 
the jurisdiction of the Sealdah Court, and as 
such, it has no territorial jurisdiction to try the 
suit. 

Harries C. J—I agree. 

D.H. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 209 [C. N. 73.] 

Da 3 GurTA and Mitra JJ. 

Subodh Chandra Muhherjce —Petitioner v. 
Sudhir Kumar Basu and others — Opposite 
Party. 

Civil Revn. Case No. 1216 of 1918, D/- 16th March 
1949, from order of Munsif, 1st Court, Baruipore, 
D/- 12th June 1948. 

(a) Civil P. C. (1908), S. 151 - Change in presid¬ 
ing officer of Court—Whether succeeding officer 
will interfere under S. 151 with orders passed by 
his predecessor depends upon facts of each case¬ 
in suitable case such officer is entitled to interfere — 
Fact of change not to come in his way. 

Tho fact that ono oflicor has ceased to preside over a 
Court and is succeeded by another gentleman does not 
mean that tho Court has ceased to ex?st, or that the 
Court is another Court. It i3 the Court which, in tho 
exercise of its inherent power, can, and where necessary 
should, make orders for the ends of justioo. Whethor 
a succeeding presiding officer can interfere with an 
order passed by his predecessor in office or not doponds 
entirely on the circumstances of each case. Tho case 
may not be a suitable case for the exercise of powers 
under S. 151 at all; but if it is a suitable case tho fact 
that there has been a change in the officer presiding 
over the Court would create no difficulty in his way : 
A. I. R. (11) 1924 Pat. 13G, Distinj. [Paras 8 and 11J 

Annotation : (44-Corn.) Civil P. C. S. 151 N. 1. 

(b) Civil P. C. (1908), S. 151— Application under 
S. 174 (3), Bengal Tenancy Act (VIII (8J of 1835) — 
Application adjourned to 23th April 1947 for orders 
awaiting receipt of record — Record received and 
put up on 14th March 1947 before Court in absence 
of parties — Court directing applicant to take step 
for service on opposite party by 19th March 1947— 
Case dismissed for default on 19th March 1947- 
Application under S. 151 for setting aside dismissal 
— Court, held, was justified in allowing application. 

A person applied on 1st March 1947 under 8. 17 4 (3), 
Bengal Tenancy Act. Tho hearing wa3 adjourned to 
28th April 19 47 for orders awaiting receipt of tho record 
from the appellate Court. But the record on being 
received was put boforo tbo Court on 14th March 1947 
in the absence of tbo parties. Tho Court passed order 
directing the applicant to take necessary stops for 
eorvice of fresh notice upon tho opposite party by 19th 
March 1947. The record was put up on 19th March 1947 
and tbo Court dismissed tbo case for default as its 
orders were not complied with by tbo applicant. Sub¬ 
sequently the applicant applied under S. 151 for setting 
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aside the order of dismissal and the Court allowed the 
application : 

Held that though an appeal lay under S. 174 (5) 
against the order dismissing the application under 
s" 174 (3) and though ordinarily the Court would not 
interfere under S. 151, Civil P. C., with order against 
which the party had other redress in law, in the peculiar 
circumstances of the case the Court was justified in 
interfering under S. 151. It was really the mistake of 
the Court itself to take up a case for hearing on a date 
other than the date it had fixed in the presence of the 
parties and dismiss the case on the mistaken view that 
the party had not taken proper steps which he ought to 
have taken. Hence it was not only right but the daty 
of the Court to correct its mistake. [Para 13] 

Annotation : (44-Com.) Civil P. C., S. 151, N. 4, 
l’t, 23. 

(c) Tenancy laws—Bengal Tenancy Act(VIII[8] 
oi 1885), S. 174 _ Application under S. 174 (3) dis¬ 
missed for default—Appeal lies under S. 174 (5). 

An order dismissing an application under S. 174 (3) 
for setting aside a sale for default amounts to an order 
refusing to set aside a sale and so an appeal lies under 
S. 174 (5). 42 C. W. N. 128 and A. I. R. (25) 1938 
Cal. 454, Bel. on. [Para 12) 

Provat Kumar Sen Gupta—lor Petitioner. 

Earideb Chatterjee —for Opposite Party. 

Das Gupta J. — This application is direct, 
ed against an order setting aside under 8. 161, 
Civil P. 0., an order of dismissal of an applica. 
tion under S. 174 (3) of the Bengal Tenanoy 
Act. 

[ 2 ] It appears that the application for setting 
aside the sale was put up before the Munsif on 
1 st March 1947, and on that date, hearing was 
adjourned to 28th April 1947, "for orders await- 
ing reciept of the record from the appellate Court.’ ’ 
The case was, however, never put up on 28th 
April because on an earlier date it was dismissed 
for default. The circumstances under which it 
was dismissed for default are peculiar. It appears 
that after the Court had, on 1st March 1947, ad¬ 
journed the case to 28th April 1947, the records 
on being received from the High Court were put 
up before the Munsif on 14th March 1947. On that 
date, apparently in the absence of either party, 

the Munsif passed the following orders: 

“Applicants are directed to take necessary steps for 
service of fresh notice upon opposite parties Nos. 4 and 
9 by 19-3-47- Put up on that date for further orders. 
Inform.” 

[3] Accordingly, on 19th March 1947, the re- 
cord was put up before the Munsif and the 

following order was passed: 

"No further steps taken by the applicants and the 
Order No. 10 of 14-3-47 has not been complied with. 
Ordered that the Miscellaneous Case be dismissed for 
default." 

[ 4 ] It was in these circumstances that an 
application under s. 151, Civil P. C., was filed 
by the applicant praying for restoration of the 
miscellaneous case, that is to say, the case started 
on the application under s. 174 (3) of the Bengal 
Tenancy Act, after vacating the order passed on 
19th March 1947. 


[5] On 12th June 1948, this application for re¬ 
storation was allowed by the learned Munsif and 
as stated above the dismissal order passed on 
19th March 1947, was set aside. 

[6] In support of the present application, it ie 
argued, in the first place, that an appeal lay 
under the provisions of s. 174 (6), Bengal 
Tenancy Act against the order of dismissal for 
default and consequently the Court acted illegal- 
ly in the exercise of jurisdiction in allowing the 
application under 8. 151, Civil P. C. Secondly.it 
is argued that the Munsif, who passed the order of 
dismissal for default, having ceased to be the 
presiding officer of the Court, his successor in 
office was not entitled in law to give any relief 
under the provisions of S. 151, Civil P. 0. 

[7l Taking the second point first, we are 
unable to agree that any such limitation, as sug. 
gested by the learned Advocate, can be placed in 
the way of the Court making orders under B. 161 , 

Civil P. C. What this seotion lays down is this: 

"Nothing in this Code shall be deemed to limit or 
otherwise affect the inherent power of the Court to 
make such orders as may be necessary for the ends of 
justice, or to prevent abuse of the process of the 
Court.” 

[8l The fact that one officer has ceased to 
preside over a Court and i3 succeeded by another 
gentleman does not mean that the Court has 
ceased to exist, or that the Court is another 
Court. It is the Court, which in the exercise of 
its inherent power, can, and where necessaryi 
should, make orders for the ends of justice.' 
There seems no reason why we should limit this 
power given by the Legislature to the Court by 
laying down that it is only when the samo 
presiding officer continues that an order already 
passed can be altered. Reliance was placed by 
the learned advocate on the decision of the Patna 
High Court in the case of Bisheshwar Pratap 
Narain Sahi v. Asarfi Singh, 74 1 .C. 110: (A. I. R- 
(ll) 1924 Pat. 136). In that case a decree had 
been passed declaring that the plaintiffs were 
entitled to, among other things, profits with res¬ 
pect to properties of schedule IV, but subject to 
the decision of the Privy Council, for three years 
before suit and for subsequent period until deli¬ 
very of possession, or three years after the decree 
whatever event first occurred. The application 
for execution of the deoree having been made 
before the Judge who actually passed the deoree, 
the learned Judge allowed execution in respect 
of the properties of schedule IV, also, on an appli¬ 
cation under 8. 144, Civil P. C., having been 
made by the opposite party, the presiding officer, 
who was not the Judge who had passed the 
decree and dealt with the execution application 
in the first stage, passed an order, purporting to 
Act under 8. 151, Civil P. C., for the restoration 
of these properties to the opposite party on the 
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ground that in his opinion “possesion over these (a. I. R. (25) 1938 cal. d5i). I respectfully agree 


properties could not be delivered before the deci¬ 
sion of the Privy Council.” 

[9] The learned Judges of the Patna High 
Court held that this order of the learned Sub¬ 
ordinate Judge could not be supported and that 
S. 151, Civil P. C., gave him no power whatever 
to recall an order which had been passed by his 
predecessor in office. 

[101 I am unable to agree that this observa¬ 
tion is intended to lay down, or does lay down 
any general proposition that whenever there has 
been a ohange in the presiding officer of the 
Court, the succeeding officer cannot pas3 any 
order in exercise of powers under 8. 151, Civil 
P. 0. if suoh orders would have the effect of 
altering some decision of his predecessor. Quite 
clearly in the case before the Patna High Court, 
the succeeding officer was of opinion that his 
predecessor had made a mistake in law in order¬ 
ing delivery of possession of certain properties 
and he thought that under 8. 151, Civil P. C. he 
was competent to pass another order setting 
aside his predecessor’s order in order to correct 
the mistake of law. In this way, the Subordinate 
Judge was really sitting in appeal over bis 
predecessor which he in law was certainly not 
entitled to do. It was in these oircumsfcances, 
that the Patna High Court in substance, held 
that by calling his order an order under 8. 161, 
Civil P. 0. the learned Subordinate Judge could 
not act in a way which really amounted to 
sitting in appeal over his predecessor. 

[Ill In our opinion, whether a succeeding 
presiding officer can interfere with an order 
passed by his predecessor in office or not depends 
entirely on the circumstances of each case. The 
oase may not be a suitable case for the exercise 
of powers under 8. 151, Civil P. C. at all; but if 
it is a suitable case the fact that there has been 
a change in the officer presiding over the Court 
would create no difficulty in his way. For, as we 
have already stated, the Court remains the same 
Court, though the presiding officer changes. 

[ 12 ] The other contention pressed by the 
learned advocate is that when an appeal lay 
against the dismissal order, the Court acted 
wrongly in restoring the case under 8. 161, Civil 
P. C. Sub-section (5) of 8.174, Bengal Tenancy 
Act provides for an appeal against an order 
setting aside or refusing to set aside a sale. It 
has been held more than once by this Court 
that, an order dismissing an application for 
setting aside a sale for default amounts to an 
order refusing to set aside a sale and so an 
appeal lay. Vide the cases of Debendra Nath 
v. Gopal Chandra Das, 42 0 . w. N. 128, and 
Naji Mohammad Kazibulla Mondal v. 
Humayun Reza Choudhury, 42 0 . w. n. 612 : 


with these decisions, and with the learned advo¬ 
cate that an appeal did lie against the order of 
dismissal passed by the Munsif on 19th March 
1947. 

[13] It is also correct to 3ay that ordinarily 
speaking the Court should not interfere under 
the provisions of S. 151, Civil P. C. with orders 
against which the parties have other redress in 
law. Ordinarily, the oxercise of inherent jurisdic-; 
tion under 8. 151, Civil P. C. should be limitedf 
only to cases where the parties have no other 
redress in law. The circumstances in this case 
are, however, very peculiar. Though the order 
dated 19th March 1917, purports to bo an order 
of dismissal for default, what really happened 
was that the case was taken up by the Munsif 
on a date other than the date which had been 
fixed by him in the presence of tho parties for 
the hearing of the case. It was really the mistake 
of the Court itself and a very serious mistake to 
take up a case for hearing on a date other than 
the date it has fixed in the presence of the 1 
parties. This can only be done where the altera-j 
tion of the date is made with the knowledge and 
consent of the parties concerned. That was 
obviously not done in this case. It seems to mo 
that in circumstances of this nature it is not only 
the right but the duty of tho Court to try to 
correct it3 own mistake. That mistake consisted 
in taking up the case for hearing on a date other 
than the date fixed and dismissing the case on 
the mistaken view that tho parties had not taken 
steps which they ought to havo taken. Tho only 
way to correct that mistake was to set aside tho 
order passed under this misapprehension by 
taking up the case on a wrong date and that was 
the order which was actually passed, under 
8. 151, Civil P. C. I think this a proper uso of 
powers under 8. 151, Civil P. C. 

[ 14 ] Even supposing that as an appeal lay 
againet tho order of dismissal for default, this 
was an unorthodox use of the powers under 
8. 151, Civil P. C. I am of opinion that in the 
ciroumstances of this case it would bo an impro¬ 
per use of our discretionary jurideiction, to inter¬ 
fere with tho order passed by tho learned Munsif 
restoring the oase. 

[ 15 ] For all these reasons I would dismiss 
this application and discharge the rule. Parties 
will bear their own costs. 

P. N. Mitra J-—I agree 

n.p. Rule discharged. 
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Roxburgh J. 

Dominion of India and another — Peti¬ 
tioners v. Ashutosh Das and others — Opposite- 
Party. 

Civil Rule No. 1820 of 1949, D/- 4-1-1950, from 
order of Munsif.'lst Court, Burdwan, D/- 25-8-1949 
and 4-11-1949, Respectively. 

Civil P. C. (1908), O. 40, R. 1 — Receiver in exe¬ 
cution proceedings—Judgment-debtor in service — 
Provident fund money—Appointment of Receiver 
—Civil P. C (1908), Ss. 51 and 60 (k) — Provident 
Funds Act (1925), S. 3 (1). 

The appointment of a Receiver in execution proceed¬ 
ings ha3 beon described as a form of equitable relief 
which is granted on the ground that there is no effec¬ 
tive remedy by execution at law. Surely it is an 
improper use of that equitable remedy to employ it to 
avoid a very definite bar created by statute law to 
achieving the very objeot for which the Receiver is 
appointed. Hence, where the decree-holder is unable 
to attach the provident fund money of the judgment- 
debtor as he at the time is still in service, the Court 
should refuse to direot the appointment of a recoivec 
as the only object of such appointment is to avoid the 
bar created by S. 00 (k) of the Code of Civil Procedure 
and S. 3(1), Provident Funds Act. [Paras 2, 3 and 5] 

Annotation: (’44-Com) Civil 1\C., S. 51, N. 6; 8. 00 
N. 18; O. 40 R. 1 N. 19. 

lihabesh Narayan Dose —for Petitioners. 

Amarendra Narain Dagchi — for Opposite Party. 

Order. — This is a Rule obtained at the in. 
stance of the Dominion of India representing 
the East Indian Railway Administration and 
the Divisional Accounts Officer, E. I. Rly., Asan- 
sol, against an order of a Munsif of Burdwan, 
dated, 25th August 1949, appointing a Receiver 

in the following terms: 

“In view of the ciroumstauce3 it is considered just 
and proper that the entire provident fuod money of 
tho judgment-debtor lying in the hand of the Divi¬ 
sional Accounts Officer, Asansol, do vest in the Recei¬ 
ver. The Receiver shall deposit the entire'sum in 
Court. The judgment-dobtor shall got the balanoe of 
tho money after deduction of the decretal dues and 
costs, receiver’s fee3 and incidentals." 

[2] The circumstances of course were that 
the docree-holder was unable to attach the pro- 
vident fund money in question as the judg¬ 
ment debtor at the time was still in service. 

'Under s. 3 (l), Provident Funds Act No. xix 
[19] of 1925, 

“a compulsory deposit in any Government or Railway 
Provident Fund shall not in any way bo capable of 
being assigned or charged and shall not ba liable to 
attachment under nny decree or order of any Civil, 
Revenue or Criminal Court in respect of any debt or 
liability incurred by tho subscriber or depositor, and 
neither tho Official Assignee nor any Receiver appoint¬ 
ed under the Provincial Insolvency Act, 1920, ehall 
be entitled to, or have any claim on, any such com¬ 
pulsory deposit." 

[3] The learned Munsif, however, thought 
that it was just and proper (following the terms 
of O. 40, R. l) that these circumstances should 
be avoided by the simple device of appointing a 
Receiver so that instead of the Court sending its 


own order of attachment to the authorities, the 
Receiver would write a letter to them to pay the 
money in question to him and he was then to 
deposit it in Court. Manifestly it was mo 3 t 
unjust and improper in the circumstances in 
my opinion to appoint a Receiver for that pur- 
pose. The appointment of a Receiver in exe¬ 
cution proceedings has been described a 3 a form 
of equitable relief which is granted on the ground 
that there is no effective remedy by execution at 
law. Surely it is an improper use of that equi- 
able remedy to employ it to avoid a very defi. 
nite bar created by statute law to achieving the 
very object for which the Receiver is appointed. 

[i] My attention has been drawn to two 
cases arising out of the same suit, Baramdeo 
Pandey v. Mrs. F. Smith, 44 C. W. N. 636 and 
637, in which it was held that there was no bar 
to the appointment of a Receiver in respeot of 
the provident fund money. The money in that 
case wa3 the provident fund money of a deceased 
person and was in the funds of the Caloutta 
Tramways Company Limited. There were ape- 
cial features in the case in that the rules of the 
fund were not such as to bring in the operation 
of S. 3 ( 2 ) and S. 5 (l), Provident Funds Act. 
In the latter case reference was made by Mo. 
Nair J. to the case of Rajindra Narain Singh 
v. Mt. Sunder Bibi, 30 C. w. N. 818 : (A. I. R. 
(12) 1925 P. C. 176), as an authority for the pro- 
position that a Receiver might be appointed in 
respect of a right to future maintenance, although 
attachment of that right was barred under 
S. 60 (n), Civil P. 0. That case has been dis¬ 
cussed by Beaumont, C. J., as he then was, in 
the case of the Secretary of State for India in 
Council v. Bai Somi, (a. I. B. (20) 1933 Bom. 
350), in which he held that even if the decision 
in question did amount to a decision that there 
could be jurisdiction to appoint a Receiver in 
the particular oase, this ought not be done in 
the particular circumstances. He also pointed 
out, what is sufficiently obvious, that many pay¬ 
ments in addition to future maintenance are 
exempted from attachment under S. 60, Civil 
P. C. and if these could be reached in execution 
by the appointment of a Receiver the protection 
afforded by the section is to a great extent lost. 

[5] In my opinion, therefore, in the present 
case, the trial Court should have refused to 
direct the appointment of a receiver, as the only 
objeot of such appointment was to avoid the bat 
created by S. 60 (k), Civil P. C., and S. 3 (l). 
Provident Funds Act, 1925. 

[6l The Rule is accordingly made absolute 
and the order appointing'the Receiver is set aside. 

[7] The petitioners will have costs of this 
Rule. 

v.r.b. Rule made absolute. 
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A. I. R. (37) 1950 Calcutta 213 [C. N. 75.] 

Roxburgh J. 

Jyotindra Nath Sanyal, Defendant No. 2 — 
Petitioner v. Sm. Taradasi Ghose w/o Satish 
Chandra Ghose, Plaintiff and others — Defen • 
dants—Opposite Party. 

Civil Revn. No. 1109 of 1949, D/- 11-1-1950, from 
order of Addl. Court of Munsif, Sealdah, D/-30-6-1949. 

Houses and Rents—West Bengal Premises Rent 
Control (Temproary Provisions) Act, (XXXVIII 
[38] of 1948), S. 45 (2)— Calcutta House Rent Con¬ 
trol Order (1943), Cl. 9 A —Absence of permission — 
Effect. 

Section 45 (2), West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act, 1948, does not dispense 
with permission required by Cl. 9A, Calcutta Houso 
Rent Control Order (1943) in case of suit for eviction 
on the ground of bona fide requirements of the land¬ 
lord which was filed under the latter Order and which 
was pending when the Act came into force. A. I. R. 
(36) 1949 Cal. 674, Approv 'd, 83 Cal. L. J. 278, Disltng. 

[Para 3] 

Nalini Kumar Mulcherjee—tox Petitioner. 

Sarat Chandra Jana—lot Opposite Party. 

Order. — This is a rule against an order of 
the Additional Court of the Munsif at Sealdab 
refusing the defendants’ prayer that a pliint in 
an ejectment suit be returned under o. 7, R. 11, 
Civil P.C. Thesuit in question was brought in 1945, 
under the provisions of the Calcutta Rent Control 
Order, 1943. At the time when it was brought the 
amendment made by the insertion of cl. 9A, in 
the order which took effect on 22nd May 1944, 
was in force; in other words, the permission of 
the Rent Controller was necessary in respect of 
a suit filed on the ground mentioned in cl. 9 (1) 
(c) of the Order which may be briefly roforrod to 
as the ground of bona fide requirement by the 
landlord. The plaint here includes a cause of 
action on this ground of bona fide requirement 
and also one on the ground of default in payment 
of rent. 

[ 2 ] On 1st October 1946, the Rent Control 
Ordinance replaced the order and on 1st December 
1948 the West Bengal Premises Rent Control 
Act replaced the Ordinance. Tho plaintiff had 
not obtained the permission of the Rent Con¬ 
troller as required under the provisions of cl. 9A 
of the Order. In fact, he had applied for permi- 
sion and it had been refused. 

[3] The learned Munsif has disposed of the 
•matter by referring to 8. 45 ( 2 ), Rent Control 

Act of 1948 holding that as permission is now no 
longer required in such cases the absence of per¬ 
mission at the time when it was required is im¬ 
material. I have no doubt that the learned Munsif 
is in error in this view and the reference to S. 45 
(2) certainly does not in any way help in arriving 
at that view. A similar question was considered 
in the case of Tarini Gupta v. Manmatha Nath, 
68 0. W. N. 866 I (A. I. B. (36) 1949 Qftl. 674). 


That was a case filed under the Ordinance, 9. 13 
(Oof which,required permission of the Rent Con¬ 
troller in the case of a suit for ejectment on the 
ground of bona fide requirement by the landlord. 
The suit was pending after the Ordinance was 
replaced by the Act and it was held that the 
absence of permission as required under the 
Ordinance was fatal to the suit. A contrary view 
appears to have been taken in Ilari Mohan 
Dutt v. G. K. Sen & Co. Ltd., 83 c. L. j. 278. It 
would appear that in fact the present question 
really was never in issue there because the suit 
in question was not based on the ground of bona 
fide requirement by tho landlord. It appears to 
have been assumed therein however, that in tho 
particular case permission of tho Rent Controller 
was necessary for the suit, when it was filed and 
it was held that subsequent amendments had 
rendered this unnecessary. My own view is that 
the decision in tho first mentioned case is clearly 
correct. I may point out that a similar problem 
arose, as it was on the obverse side, when cl. 9 a 
was introduced in the Rent Control Order. Tho 
question arose then as to what should be tho 
law as regards pending cases when an amend¬ 
ment was being made requiring the sanotion of 
the Rent Controller for tho entertainment of 
certain suits. The problem then was specifically 
dealt with both as regards pending suits and in- 
deed as regards suits disposed of but still pen- 
diDg in execution. If that specific provision 
had not been made, there can be no doubt that 
it would have been held that suits instituted at 
a time when no permission was necessary would 
be good and would not be barred by the amend- 
ment which would clearly only apply to suits 
instituted after the amendment came into force. 
The same principle clearly applies, in my opinion, 
where the requirement of permission has been 
removed, the position which we are now consi- 
dering in tho present case. 

[ 4 ] The ground therefore given by the learned 
Munsif for rejecting the application of the defen¬ 
dants cannot be supported, but Mr. Jana rightly 
contends that as his other cause of action on the 
ground of default in payment of rent is not in 
any way hit by the requirement for permission, 
his suit so far as that cause of action is con¬ 
cerned is good and therefore the plaint ought 
not to be rejected under O. 7, R. 11, Civil P. C. 
The suit will continue on that cause of action. 
It cannot be entertained on the other cause of 
action in the absence of the permission of the 
Rent Controller. 

[6] The result is that the present rule must 
be discharged. There will be no order as to costs. 

d.r.r. Rule discharged. 
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G. N. Das and Laiiiri JJ. 

Dawoo Doyal Kothari — Petitioner v. 
Giridhari Laha—Opposite Party. 

Civil Rule No. 1185 of 19-17, D/- 22-3-1949, from 
order of Sm. C. C. J., Calcutta, D/- 6-12-1946. 

Houses and Rents—Calcutta House Rent Control 
Order (1943), S. 9B (as amended in 1946)— Consent 
decree for possession in favour of landlord — 
Proceeding under S. 9B by tenant for setting aside 
decree started before expiry of Control Order— 
Effect of S. 102 (4), Government of India Act 
was to continue proceeding even after expiry of 
Control Order—Government of India Act (1935), 
S. 102 (4). 

Though the General Clauses Act does not apply to a 
temporary statute like the Defence of India Act and 
though tho language of the saving clause in S. 102 (1), 
Government of India Act is elliptical and less compre¬ 
hensive than tho language of S. 2 of the Defence of 
India (Second Amendment) Ordinance of 1946, it is 
wido enough to authorise tho continuation of the pro¬ 
ceeding for setting aside a consent decree in favour of 
the landlord for possession started by an application 
made by the tenant under S. 9B, Calcutta House Rent 
Control Order before the expiry of the Order. Section 9B 
remained alive for the purposes of a proceeding com¬ 
menced under it before the date of its expiry although 
it was dead for all other purposes. Though the Order 
was issued by tho Governor, the ultimate source of the 
authority of the Govornor to issue tho Control Order 
is S. 102 of tho Government of India Act and the 
effect of the expiry of the Control Order must be deter¬ 
mined by reference to the provisions of S. 102. 51 
C.W.N.,148 Dissent. (1947)jA. C. 362, 62T.L. R.674 
and A. I. R. (34) 1947 F.C.38, liel on. [Paras 9 & 11] 

Annotation—(’46-Man.) Government of India Act 
S. 102 N. 1. 

Hcmanta Kumar Bose—lor Petitioner. 

Panchanon Ohose, Probodh Kumar Shomo and 
Benoy Kumar Ohose—lot Opposite Party. 

Lahiri J. —Thia Rule was obtained by the 
plaintiff landlord in a proceeding under S. 41, 
Presidency Small Cause Court Act for the 
recovery of possession of room no. 27 of pre¬ 
mises No. 57 Clive Street of which the opposite 
party was a monthly tenant at a rent of R3. 75 per 
month. The facts of the case, which are undis. 
puted, are a3 follows: the present proceeding 
was started on 7th March 1945, inter alia, on the 
ground of default in payment of rent after 
service of a notice to quit and on 27th July 1945 
it was decreed on consent in favour of the land¬ 
lord. On 29th August 1945, the Calcutta House 
Rent Control Order was amended by the inser¬ 
tion of para. 9B which inter alia provided 
by sub-para. (3) that where any decree or 
order for reoevery of possession had been made 
before 29th August 1945 on the ground of default 
in payment or deposit of rent but possession 
had not been recovered, the proceeding for re- 
covery of possession in execution of the decree 
or order shall be stayed till 29th September 1945 
and if during that period the tenant made an 
application for setting aside the decree or order 
and deposited all arrears of rent and costs within 


such period as might be allowed by the Court, the 
Court which made the decree shall set it aside. On 
1st October 1946 the opposite party applied for 
relief under Para. 9B as it then stood and it was 
allowed by the Presidency Small Cause Court 
Judge; but on revision this Court set aside the 
order of the Small Cause Court Judge on 10th 
June 1946 on the ground that Para. 9B (3) as it 
then stood did not apply to consent decrees. 

[2] On 15th June 1946, Para. 9B was fur¬ 
ther amended by making it expressly applicable 
to consent decrees and orders and the time gran¬ 
ted for filing an application for setting aside a 
consent decree or order was one calendar month 
expiring on 15th July 1916. On 12th July 1946 
the opposite party filed a second application 
under the amended para. 9B for getting the 
reliefs contemplated by that paragraph and 
before thi3 application was finally decided the 
Calcutta House Rent Control Order expired on 
30th September 1916 and was replaced by the 
Calcutta Rent Ordinance (Bengal Ordinance No. 
V [ 5 ] of 1946) which came into operation on 1st 
October 1946. In spite of that, the learned Small 
Cause of Court Judge proceeded to decide the 
application and set aside the consent decree on 
6th December 1946 in exercise of powers confer¬ 
red by para. 9B (3), Calcutta House Rent Control 
Order. 

[3] The principal question that has arisen in 
this oase therefore is whether in spite of the 
expiry of the Calcutta House Rent Control 
Order the Small Cause Court Judge had juris- 
diction to continue the proceeding under para. 
9B (3) started by the application dated 12th 
July 1946. 

[ 4 ] Mr. Bose appearing for the petitioner has 
argued that after the expiry of the Calcutta 
House Rent Control Order there was no provision 
in law under which the proceeding oould be 
continued; because para. 9B (3) of the Control 
Order was not reproduced or re-enacted by the 
Calcutta Rent Ordinance. Mr. Bose has argued 
that S. 26 of the Rent Ordinance keeps alive 
only those proceedings under the Control Order 
for which there is a counter part in the Ordi¬ 
nance and a3 there is no provision in the ReQ“ 
Ordinance corresponding to Para. 9B (3) of the 
Control Order the proceeding under that para¬ 
graph cannot be continued under the Ordinance- 
This argument is of great force. The nearest 
approach in the Rent Ordinance to the provisions 
of para. 9B (3) of the Control Order is to 
be found in 8. 17; but that section does not 
reproduce all the provisions of para. 9BJ »° c 
example, it does not give the tenant an option 
to have the decree for ejectment set aside as 

a matter of right, on payment of arrears of rent 

and costs. In the case of Maninira Nat 
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Banerjee v. A. K. Fazlul Huq, 51 o. w. N. 
148 Khundkar J. took the view that an applica. 
tion under para. 9B filed on 15th July 1946 
could be continued, if at all, only under s. 17 
of the Rent Ordinance and as the provisions of 
S. 17 (unlike the provisions of para. 9B of the Con- 
trol Order) were not mandatory the tenant had 
no right to have the deoree set aside as a matter 
of right. With regard to the effect of the expira¬ 
tion of a temporary statute Mr. Bose has relied 
upon Craies on Statute Law (4th Edn.) P. 347 

where the learned author states as follows: 

“Uolo33 it contains soma special provision to the 
contrary, after a temporary statute has expired no 
proceedings can be taken upon it and it ceases to have 
any further efleot. Therefore offences committed against 
temporary Acts must be prosecuted and punished before 
the Act expires and as soon as the Act expires any pro¬ 
ceedings which are being taken against a person will 
ipso facto terminate.” 

Similar observations are also to be found in 
Halabury’s Laws of England ( 2 nd Edn.) 
vol. 31 Art. 666 where the following passage 
appears: 

“After the expiration of a Statute, in the absence of 
provision to the contrary, no proceedings can be taken 
on it and proceedings already commenced ipso facto 
determine.” 

The argument of the petitioner is that the 
Calcutta House Rent Control Order having the 
force of a temporary Statute the proceeding 
under para. 9B initiated by the application filed 
on 12th July 1946 ipso facto terminated on 30th 
September 1946 on which date the statute 
expired. 

[5l If the preeent case wore to be decided by 
reference to tho provisions of the Calcutta House 
Rent Control Order and the Rent Ordinance 
only we would be bound to give effect to the 
contention of the petitioner. Mr. Gbo3e appear¬ 
ing for the opposite party has however relied 
upon s. 102 (4), Government of India Act and 
also upon the language of S. 2, Defence of India 
(Second Amendment) Ordinance (ordinance XII 
[12] of 1946) which came into effect on 30th March 
1946. Section 2 of ordinance Xil [12] of 1916 
inter alia provides that tho expiry of the 
Defence of India Act shall not affect any right, 
privilege, obligation or liability acquired,accrued 
or incurred under the Defence of India Act or any 
rule made thereunder or any order made under 
auch rule or any investigation or legal proceeding 
or remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punish- 
ment as aforesaid. 

[6] The Calcutta House Rent Control Order 
was passed by the Governor of Bengal under 
R. 81 (2) (bb), Defenoe of India Ru!e3 which 
again were framed under s. 2 , Defence of India 
Act. The Defence of India Act itself was enacted 
under S. 102 , Government of India Act under 


which the Central Legislature wa3 given power 
to legislate on provincial subjects after a Pro- 
clamation of Emergency had been made. By 
sub-s. ( 4 ) of s. 102 a3 amended by S. 5, India 
(Central Government and Legislative) Act, 1946 
(9 and 10 Geo. VI ch. 39), it was provided that an 
emergency legislation on a provincial subject by 
the Central L°gislature shall to the extent of 
the incompetency ceaso to have effect on tho 
expiration of six months after the Proclamation 
of Emergency has ceased to operate, ‘‘except as 
respects things done or omitted to be done before 
the expiration of the said period.” If we are to 
read the Calcutta House Rent Control Order as 
a part of the Defence of India Act, as we must, 
we are bound to bold that on 30th September 
1946 the Calcutta House Rent Control Order 
ceased to have effect except as respects things 
done or omitted to be done before the said date. 

[ 7 ] The ultimate question that we have to 
decide in the present case, therefore is whether 
tho application filed by the opposite party on 
12th July 1916 for the reliefs contemplated by 
para. 9B (3), Calcutta House Rent Control 
Order come under the saving clause of S. 102 
( 4 ), Government of India Act. The effect of a 
saving clause liko tho present one upon expiring 
statutes ba3 been considered in several cases two 
of which deservo special mention. 

[s] In Wicks v. Director of Public Prosecu¬ 
tions, (1047) * C. 362 : (1947-1 ALL E. It. 205) 
the House of Lords had to consider the effect of 
a saving clause the language of which very 
nearly corresponds to tlio language of 3. 102 (4). 
Section ll (3), English Statute named tho Emer¬ 
gency Powers (Dafenco) Act, 1939, runs as 
follows: 

“Tbe expiry of thi3 Act shall not affect tho operation 
thereof as respects things previously done or omitted to 
be done.” 

The parent Act expired ou 2 ith February 1946 
and the defendant Wicks was arrested in March, 
1946 for acting in contravention of a Regulation 
framed under tho Act on various dates between 
April 1913 and January 1914. On 27th May 1946, 
the defendant was found guilty and sentenced 
to four years' penal servitude. The validity of 
the prosecution was challenged on the ground 
that it took place after the expiry of the parent 
Act and the Regulation; but the challenge 
was held to be untenable ou tho ground that 
the presence of sub-3. (3) preserved the right 
to prosecute after tho date of the expiry. It was 
pointod by Viscount Simon in his speech that 
though S. 39, Interpretation Act (1899) doe3 not 
apply to a statute which expires by effluxion of 
time, S. ll (3), Emergency Powers (Defence) 
Act has the same effect. In the judgment of 
Lord Goddard which was affirmed by the 
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House of Lords and which is reported in (1946) 
62 T. L. R. 674 : (1946) A. E. R. 629 there is good 
deal of discussion on the language of S. 11 (3) 
and it was pointed out though the language of 
that sub-section is somewhat elliptical and less 
comprehensive than the language of 8. 38, Inter- 
pretation Act it was wide enough to allow the 
expiring Act to operate in respect of a thing 
done or omitted to be done before the expiry. In 
J . K. Gas Plant Manufacturing Co. v. Emperor, 

62 C. W. N. (F. C. R.) 25: (A. I. R. (34) 1947 F. 0. 
38) the Federal Court of India had to consider 
the effect of the saving clause in s. 102 ( 4 ), 
Government of India Act in considering the 
question of the validity of a prosecution for the 
violation of the Indian Iron and Steel (Control 
of Production and Distribution) Order, 1941 , after 
the expiry of the Defence of India Act. Spens 
C. J., held that though the Defence of India Act 
expired on 30th September 1946 the saving clause 
in S. 102 (4), Government of India Act authori- 
sed a continuation of the prosecution. It was 
also pointed out that the general rule to the 
effect that after a temporary statute ha 9 expired 
no proceeding can be taken upon it is modified 
by the express insertion of the saving clause in 
s. 102 ( 4 ) and reliance was placed upon the 
observations of Viscount Simon in Wick’s case : 
(1947 A. C. 362 : 1947-1 ALL E. R. 205). 

[9] Applying the above principles to the 
circumstances of the present cask we have come 
to the conclusion that though the provisions of 
the General Clauses Act (which corresponds to 
the English Interpretation Act, 1889 ) do not 
apply to a temporary Statute like the Defence 
of India Act and though the language of the 
saving clause in 8 .102 ( 4 ), Government of India 
Act is elliptical and less comprehensive than the 
language of s. 2 of Ordinance XII [12] of 1946, 
it is wide enough to authorise the continuation 
of the proceeding for setting aside the consent 
decree which was started by the application 
filed by the opposite party on 12th July 1946 
before the expiry of the Calcutta House Rent 
Control Order. Mr. Bo3e has argued that the 
provisions of the Government of India Act can- 
ndt be invoked for considering the effect of the 
expiry of the Control Order which was issued by 
the Governor of the Province. Both upon prin¬ 
ciple and upon the authority of the judgment of 
the Federal Court referred to above we cannot 
accept this argument. The ultimate source of the 
authority of the Governor to issue the Control 
Order is s. 102 , Government of India Act and 
the effect of the expiry of the Control Order 
must be determined by reference to the provisions 
of s. 102. 

[ 10 ] The above decision on the scope of S. 102 
( 4 ), Government of India Act is sufficient for the 


disposal of the Rule; but we have to place it on 
record that Mr. Bose for the petitioner objected 
to the application of Ordinance xii [ 12 ] of 1946 
to the facts of the case on the ground that the 
Ordinance ceased to have effect on a provincial 
subject after 30th September 1946 under the pro- 
visions of 8. 102 ( 4 ) as amended by 8. 6, India 
(Central Government and Legislative) Act of 
1946 (9 and 10 Geo. VI ch. 39). Mr. Ghose on the 
other hand contended for the opposite party that 
the promulgation of the Ordinance being a "thing 
done” within the meaning of the saving provision 
in 8. 102 ( 4 ) the Ordinance is alive even with 
regard to 'Provincial Subjects.’ In view of our 
decision as to the scope and effect of the saving 
provision in s. 102 , Constitution Act it is not 
necessary for us to decide this question. 

[ll] With regard to the decision of Kbundkar 
J., in the case of Manindra Nath Banerjee v. 
A K. Fazlul Hug, reported in 51 0 . w. N. 148 , 
it is to be noticed that it consists of two parts. 
The first part decides that after the expiry of 
the Control Order on 30th September 1946 a pro- 
ceeding under para. 9B of the Control Order could 
be continued only under 8. 17 of the Rent Ordi- 
nance (v [ 5 ] of 1946) and the second part deci- 
des that the relief under S. 17 of the Ordinance 
is discretionary and not mandatory. From what 
we have stated above as to the soope and effect 
of 8. 102 ( 4 ), Constitution Act as interpreted by 
the Federal Court in the cas9 of J. K . Gas 
Plant Manufacturing Co. v. Emperor, 52 
0. W. N. (f. 0. R.) 25 : (A. I. R. (34) 1947 F. C. 
38), it will appear that para. 9B of the Control! 
Order remains alive for the purposes of a pro¬ 
ceeding commenced under it before the date of 
expiry although it is dead for all other purposes. 
We therefore respectfully differ from the first 
part of the decision of Khundkar J., in the afore¬ 
said case and express no opinion on the eecond 
part. 

[12] The result of our decision is that in spite 
of the expiry of the Control Order on 30th Sep¬ 
tember 1946 the Small Cause Court Judge had 
jurisdiction to decide the application filed by the 
opposite party on 12 th July 1946 and that Para. 
9B of the Control Ordinance remained alive for 
the purposes of this proceeding. 

[13] As all the points raised by the petitioner 
fail the Rule must be discharged; with regard to 
costs it appears that the case was kept pending 
in this Court for an unnecessarily long period 
at the instance of the opposite party. There will 
therefore be no order as to costs. 

[14] Certificate is granted under 8. 205, Gov¬ 
ernment of India Act as this case involves the 
qucjtion of construction of S. 102 of the said Act. 

G. N. Das J.—I agree. 

d.h. Rule discharged. 
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A. I. R. (37) 1950 Calcutta 217 [C. N. 77.] 

P. B. Mukharji J. 

Debendra Nath Dutt—Applicant v. Sm. 
Satyabala Dasi and others — Respondents. 

Suit No. 18G5 of 1948, D/- 21st September 1949, 

(a) Calcutta High Court Rules (Original Side), 
Chaps. 8 and 9—“Enter appearance” — Party not 
entering appearance—Consequences of — Right to 
appear at hearing. 

There is nothing under the Rules on the Original 
Side which can be said to prevent the party from 
appearing when a suit is called on for hearing even 
though he has not “entered appearance.” The words 
“enter appearance” are technical words used in 
the Rules and must not be given any meaning save 
that the Rules attribute. There are two consequences 
of not entering appearance under the Rule?. One is 
that the suit i3 liable to be heard ex parte and the 
other is that no written statement can be filed. There¬ 
fore, a party subject to these handicaps imposed by the 
Rules can still appear under the Civil Procedure Code 
when the suit is called on for hearing from the un¬ 
defended list, not only to cross-examine the witnesses 
of the plaintiff and demolish in such manner the plain¬ 
tiff's case on evidence that the Court will not pass 
any decree in tho plaintiff's favour but also to make 
suoh arguments and submissions on law and on such 
evidence as the plaintiff may have brought to the 
Court. These are valuable rights under the Code which 
are not taken away by Rules of the Original Side. 

[Para 15] 

(b) Limitation Act (1908), Art. 163—Applicability 
to Original Side of High Court. 

Article 163 is not confined only to applications made 
under Civil Procedure Code. The language of tho 
Article is such that it covers any application by the 
plaintiff for an order to set aside any dismissal for 
default of appearance and there is nothing in the Limi¬ 
tation Act either to exclude from its operation, or to 
give special privilege to, an application on the Original 
Side by the plaintiff to set aside a dismissal for default. 

[Paras 22 and 23] 
Annotation: (’42-Com.) Limitation Act, Art. 163 N.2. 

(c) Calcutta High Court Rules (Original Side), 
Chap. 10, R. 36—Order of dismissal signed—Juris¬ 
diction to vary order. 

Where the order of dismissal has not only been 
drawn up, completed and filed but is also sigued, a 
Judge sitting in the Original Side cannot recall or vary 
any order that be may have passed before such order 
is drawn up or completed or signed and filed. 

[Para 28] 

(d) Civil P.C. (1908), S. 151—Principle of section. 
Seotion 151 does not formulate any new doctrine 

but is only a legislative recognition of the well-known 
prinoiple that every Court ha9 inherent power to act 
ex debito justitice and to do that real justice for the 
administration of wbioh alone it exists. (Para 29] 
Annotation :('44-Com.) Civil P.C., S.151 N. lPt. 14. 

(e) Civil P. C. (1908), S. 151—“Ends of justice,” 

The words ‘ends of justice' in S. 151 do not permit 
the Court to take a step or a procedure which defeats 
a statutory provision or the law of the land. 

[Para 29] 

Annotation : (’44-Com.) Civil P. C., S. 151, N. 1 
P. 19. 

(f) Civil P. C. (1908), O. 9, Rr. 8 and 9—Applica¬ 
bility to Original Side of High Court. 

Orcfer 9, R. 8 and O. 9, R. 9 are applicable to the 
Original Side of the Calcutta High Court. The words 


‘appear’ in O. 9, R. 8 and “his non-appearance” in 
0. 9, R. 9 are not such as would indicate that these 
rules in terms do not apply to the Original Side. The 
words must be read and construed so as to mean and 
include not merely appearance by tho party himself but 
also appearance through recognised agents and solicitors 
on the Original Side who hold power of attorney.. 
These words should be read and interpreted in accord¬ 
ance with the meaning of the word “appearance” as 
provided by R. 1 and It. 2 of 0. 3 of the Code. 

[Para 30] 

Annotation : (’44-Com) Civil P. C., 0. 9, R, 8 N. 1; 
O. 9. R. 9 N. 1. 

(g) Limitation Act (1908), Art. 162 — Starting 
point. 

An application for review of a judgment of the Origi¬ 
nal Side of the High Court must be made within ‘2C 
days from the date of tho decree or order and not from 
the date of the knowledge of the decree or order. 

[Para 32] 

Annotation : (’42-Com.) Limitation Act, Art. 162, 

N.6. 

(h) Limitation Act (1908), S. 5, Art. 163-Appli¬ 
cation under O. 9, R. 9, Civil P. C. — Extension of 
period of limitation. 

When an application is made by the plaintiff under 
the provisions of 0. 9, R. 9, Civil P. C., after the exp ry 
of the period of limitation prescribed under Art. 163, 
Limitation Act, the Court is not entitled to extend the 
period of limitation by taking into consideration cir¬ 
cumstances which appear to operate harshly against the 
plaintiff. [Para 33] 

Annotation : (’42 Com.) Limitation Act, S. 5 N. 3 ; 
Art. 163 N. 12 Pt. 1. 

P. P. Ghosh— for Applicant. 

S. Sinha —for Respondents. 

Judgment. —This is an application made by 
a notice of motion. The notice of motion is 
taken out by tho attorney for the plaintiff and 
is dated 19th August 1949- By special leave the 
notice of motion was made returnable for 22nd 
August 1919. The notice of motion asks for tho 
following reliefs : 

‘ 1. Order setting aside the order of dismissal dated 
5th May 1949. 

2. Restoration of the suit for hearing. 

3. If necessary, extension of time for making this 
application.” 

[2] On tho day when special leave was asked 
from tbo Court to make the notice of motion 
returnable on 22nd August 1919 the application 
was not noted as made on that date when tho 
application came on the list on22nd August 1919 
the plaintiff did not have the application noted as 
made even on that date. On 22nd August 1949 
directions were obtained from this Court for 
filing affidavits. Time was taken to file affidavit 
in opposition by Tuesday week i. e., 30th August 
1919 and to file affidavit in reply by the follow¬ 
ing Monday, i. e., 5th September 1949 and the 
application remained adjourned for hearing till 
6th September 1919 when adjournment was aeked 
for and granted till the following Tuesday i. e. 
13th September 1949. Even on 6th September 
when the motion was on the list tho applicant 
did not have the motion noted as made on that 
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date. When the motion appeared on the list on 
13th September, it wa9 again adjourned at the 
instance of the parties till the following Friday, 
iGtb September 1949, The application was heard 
on 16th September 1949. I have stated in detail 
tho career of this motion because an important 
point of limitation has been raised in defence to 
to this application. 

f3] The facts giving rise to this application 
may be stated briefly. 

[4] This is a liquidated claim and the suit 
was instituted by the plaintiff on 1st December 
1916. Plaintiff claimed in the suit the recovery 
of the sum of its. 2,570-1.6 alleged to be due on 
a hatchita. The hatchita wa3 executed by the father 
of defendant l Kartick Chandra Nayak Saha as 
early as 9th January 1938. The drawer of the 
promissory note died in June 1946. The plaintiff 
filed the suit against the widow and tho other 
minor sons of the deceased drawer. The suit 
appeared in the prospective list from 11 th 
March 1948 and continued in the Prosective List 
for over a year till 30th April 1949. Under 
chap. io, R. 7 of the Original Side Rules of this 
Court a suit is placed on the prospective list 
when it is ready to be heard, which, in my opin- 
jon, means when inspection, discovery and 
translation of documents have all been completed. 

[5] On 4th May 1949, the suit appeared in the 
warning list of liquidated claims of Sinba J. 
On 6th May 1949, the suit appeared in my daily 
list of liquidated claims for disposal. It was 
callod on twice. On the first call no one appeared 
for the plaintiff when it was passed over. On 
the second call also, nobody appeared for the 
plaintiff. On both these occasions defendant 1 
and his counsel were present. On the second call 
when no one appeared Mr. S. Sinba learned 
advocate for defendant l asked for the dismissal 
of the suit. Tho suit was accordingly dismissed 
and I consider the provision of O. 9, R. 8, Civil 
P- C , to be mandatory. 

[6] On behalf of the plaintiff, this application 
■is now made to set aside that order of dismissal 
which was made on 5th May 1949. In support of 
the notice of motion the only ground used is an 
affidavit of one Kanai Lai Chatterjee affirmed 
on 19th August 1949. The said Kanailal Chatter, 
jee is a court clerk of the attorney for the plain¬ 
tiff. Tho case made in his said affidavit may be 
summarised as follows : 

(i) He did not know that tho suit had been 
dismissed for default on 5th May 1949. Tho 
Court closed for the summer holidays after 14th 
May 1949 aud re-opened on 15th June 1949. 

(ii) Between 4th May 1949 when he saw 
the suit appearing on the warning list of 
Sinba J. and until 14th May 1949 when the 
Court closed for the summer holidays apparent¬ 


ly no interest was taken in this suit. It is stated 
in para. 6 of the said affidavit the suit did not 
appear on the warning list or the prospective 
list of Sinha J. 

(iii) After the Court reopened on 15 th June 
1949, he thought that the omission of the suit 
from the list was due to some reason or other 
and that the same would reappear on the warning 
list in due course and it is stated in para 3 . 7 and 
9 of his affidavit that he was under the "impres- 
sion” that the suit went out of the list through 
mistake or inadvertence. No reason or cause is 
given as to why he should have that impossible 
“impression”. 

(iv) That after tho Court reopened on 16 th 
June 1949 he gave requisition to the Registrar 
for translation of three vernacular documents 
which the plaintiff had disclosed in his affidavit 
of documents. 

(v) On 8tb August 1949, the plaintiffs’ younger 
brother Babu Ballav Dutt called at the office of 
the attorney for the plaintiff and made enquiries 
as to when the suit was expected to be heard, 
although there is no supporting affidavit from 
Dutt. Thereafter be went to make enquiries at 
the court-office to put the suit in the warning 
list when he came to learn from the department 
of this Court that the suit had been dismissed for 
default on 5th May 1949. This enquiry according 
to para. 11 of his affidavit was made on 11 th 
August 1919 so that the knowledge of the dismis¬ 
sal of the suit on 6th May 1949 was gathered on 
11th August 1949, 

(vi) It is said in para. 13 of his affidavit that 
although the names of the parties and the cause 
title in the suit were correctly set out the regis¬ 
tered number of the suit and the respective 
names of the solicitors were not correctly set 
out in the daily li3t of 5th May 1949. 

(vii) The notice of motion was taken out as 
I have said before on 19th August 1949. 

[7] Mr. S. Sinba, learned advocate appearing 
for the respondent, has urged before me that the 
application is out of time and barred by 
Art. 163, Limitation Act, and should therefore 
be dismissed. His argument is that the dismissal 
of the suit for default of the plaintiffs’ appear¬ 
ance made on 5th May 1949, was under 0. 9, 
R. 8, Civil P. C., when a 3uit is so dismissed 
under o. 9 K, 8 the Code provides by specific 
provision how the suit is to be restored. That 
provision is contained in o. 9, R. 9 of the Coda 
which gives the plaintiff the right to apply f° r 
an order to set the dismissal aside on sufficient 
cause being shown for his non-appearance. 
According to Mr. Sinha this application is and 
must be treated under O. 9, R. 9 of the Code 
and Art. 163, Limitation Act provides that such 
an application should be made within 30 days 
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from the date of dismissal. Unlike Art. 164, 
Limitation Aot, Art. 163, Limitation Act, in my 
opinion, makes it clear that the starting point 
of limitation is the date of dismissal and not 
the date when the applicant ha3 knowledge of 
the dismissal. The dismissal having taken place 
on 5th May 1949 and the notice of motion being 
dated 19th August 1949 the applicant is clearly 
out of time. 

[8] Mr. Sinha’s further argument is that even 
assuming that time run3 from the date of 
knowledge of the dismissal which is stated in 
the affidavit to be 11th August 1949 this applica- 
tion not having been aotually “moved" before 
16th September 1949 and it not having been 
“noted" as made on any date within 30 days 
from llth August 1949, is in any event barred 
by limitation. 

[9] Mr. P. P. Ghose, learned counsel for the 
applicant, has submitted before me that Rr. 8 
and 9 of 0.9, Civil P. C., are not applicable to the 
original side of this Court. He has relied on the 
well known deoision of the Court of appeal of 
this Court S. N. Banerjee v. S. Surhawardy, 
reported in 32 C. W, N. 10 ; 55 cal. 473 : 
(A. I. R. (15) 1928 Cal. 772), where learned Chief 
Justice Rankin holds that 0. 9, R. 13, Civil 
P. C., is couched in a language which indicates 
that a practice different from that which obtains 
from the original side of the High Court was in 
the contemplation of O. 9, R. 13. Although thi3 
case does not turn on the interpretation of 0. 9, • 
r. 13, Mr. Ghose has argued on a parity of 
reasoning that for the same reasons I should 
hold R. 8 and R. 9 of 0. 9 of the Code are not 
applicable to the original side. 

[10] His next submission is that it is open to 
me to treat this application for restoration as 
within the inherent jurisdiction of this Court 
and suoh application should be treated as one 
under 8. 151 of the Code. In that event Mr. 
Gho 3 e argues that Art. 163, Limitation Act, does 
not apply. 

[Ill Both these arguments of Mr. Ghosh 
require careful consideration. 

[12] The decision in S. N. Binnerjee v. U. 
S. Suhrawardy, 32 c. w. N. 10 : 55 cal. 473 : 
(A. l. R. (16) 1928 cal. 772), being a decision of 
the Court of Appeal is binding on me on the 
point it deoides. But unfortunately for the appli¬ 
cant, that is not a decision on O. 9, R. 8 or R. 9 
and it does not deal with or decide the question 
of Art. 163, Limitation Act. This decision is 
therefore distinguishable from the present case. 
The Court of appeal in that case was concerned 
with O. 9, R. 13 and with an application by the 
defendant and not by the plaintiff. The question 
therefore before me in the present application is 
not concluded by the decision of the Court of 


appeal. Although at the bar attention was drawn 
to o. 49, R. 3 of the Code S. N. Banerjee v. 
II. S. Suhrawardy, 32 c. \v. N. 10 at p. 13 and 55 
cal. 473 at p. 475 : (A. I. R. (15) 1928 Cal. 772), it 
is unfortunate that the decision of the Court of 
appeal contains no discussion as to how that point 
is met in the judgment. The judgment of the Court 
of appeal as reported in the authorised report 
does not state the reason why inspite of 0. 49, 
R. 3 of the Code it was held that 0 . 9, R. 13 of 
the Code did not apply to the original side. 

[13] It has been observed in that judgment 
that 0. 9, R. 13 “is directed in terms to a dif¬ 
ferent practice from that which obtains on the 
original side of the High Court because of the 
words “appearing when the suit was called for 
hearing” in 0 9, R. 13. But there again it 
appears from the judgment that the provisions 
of Rr. 1 and 2 of o. 3, Civil P. C., which provide 
for appearance under the Code through agents 
and solicitors holding power of attorney escaped 
the notice of the Court of appeal. 

[ 14 ] This judgment proceeds to deal with the 
difference between the mode of appearance in 
the Districts (moffusil) and the original side of 
this Court and the decision thero arrived at that 
O. 9 R. 13 of the Code does not in terms apply 
to the original side appears to have been reached 
inter alia on account of that difference. It is 
necessary however to observe that in the case 
before the Appeal Court no appearance was 
entered unlike the present case beforo me where 
not only appearance has been ontered but also 
written statement has been filed. On that ground 
also, this present case is distinguishable and 
therefore it would still remain to be decided in 
future whether in such a case the terms of 0. 9 
R. 13 of the Code would apply to the original side. 

[ 15 ] At the same time, I find nothing under 
the Rules on the original side which can be said 
to prevent the party from appearing when a 
suit is called on for hearing even though he has 
not “entered appearance". The words “enter 
appearance” are technical words used in the 
Rules of the original side of this Court I hey 
must not bo given any meaning save that the 
Rule 3 attribute. And what are the Rules? rhey 
are contained in Chaps. VIII and IX of the 
Original Side Rules of this Court. Forms 4 and 
5 under chap. 8 of the Rules give the standard 
forms in which an “appearance is entered" 
which run a3 follows: 

“To 

The Registrar, , . , , . , 

Please enter an appearance for the defendant tor 

me) to the plaint in \he above suit. 

Signature of the Attorney or, of 
the defendant in person.” 

They materially follow and imitate the forms 
and procedure under 0. 12 of the Rules of the 
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Supreme Court of London. Chapter 8 R. 6 of 
our Rules provides that if such appearance is 
not entered "the suit is liable to be heard ex 
; parte ”, while ch. 9 R. 2 of our Rules provides 
tliat no written statement will be allowed to be 
filed if no appearance has been entered. Thus 
then there are two consequences of not entering 
appearance under the Rules. One is that the 
suit is liable to be heard ex parte and the other 
is that no written statement can be filed. In 
that contest, I am not inclined to impose more 
punishment than those two so esplicitly stated 
by the Rules. Therefore I am of the opinion 
that a party subject to these handicaps imposed 
by the Rules can etill appear under the Civil 
Procedure Code when the suit is called on for 
hearing from the undefended list, not only to 
cross-examine the witnesses of the plaintiff and 
demolish in such manner the plaintiff’s case on 
evidence that the Court will not pass any decree 
in the plaintiff’s favour but also to make such 
arguments and submissions on law and on such 
evidence as the plaintiff may have brought to 
the Court. These are, in my opinion, valuable 
rights under the Codo which are not taken away 
by any Rules of the original side. If that be so 
I fail to see why in such a case the terms of O. 9 
Br. 8 and 9 of the Code cannot be made applicable 
to the original side of this Court notwithstanding 
the technicalities of "entering appearance” as 
introduced by the Rules of the original side 
practice. It may be that when because of the 
default in "entering appearance” the suit is liable 
to be heard ex parte, the defendant may not 
know or have notice when the suit is going to be 
heard. But that is immaterial and that is a risk 
to which such a defendant makes himself open 
by such default. But should he by any means 
whatever know that the suit is being heard from 
the undefended list he can nevertheless appear 
at such hearing and exercise the rights I have 
mentioned. Rankin C. J. in the Court of appeal 
Bees the possibility of cross-examination in such 
a case by the defendant of plaintiff’s witnesses. 
The learned Chief Justice observes as follows at 
p. 477 of that Report: 

“If be does not enter appearance within the time 
limited the case will go into what is called the undefend¬ 
ed list and when the case is on the undefended list It 
is not possible for the defendant without obtaining 
leave to enter appearance. He has a limited right to 
cross-examine witnesses adduced on behalf of the 
;plaintiff if he appears at the time when the undefend - 
ed case is down for hearing , but his position is that of a 
man who for not entering appearance»in time is preclud¬ 
ed from defending the suit whether he appears at the 
hearing or does not appear at the hearing.” 

[16] I have not been able to pursuade myself 
to take the view that a suit can only be defend¬ 
ed by filing a written statement or by ‘‘entering 
appearance” under the Rules. In my opinion 


filing of written statement is not the only way 
of defending a suit. A defendant in my judg¬ 
ment may ably and successfully defend a suit 
against him by cross-examination and arguments. 
The confusion that should be avoided in this 
context is that the expression "entering of 
appearance” under the original side Rules is not 
co-extensive in its signification and import with 
the word "appears” or "appearance” of 0. 9, 
Civil P. C. Rules of the original side do not say 
that a defendant who has not "entered appear¬ 
ance” cannot in any way "defend” the suit. 
They punish default of entering appearance only 
in two ways that I have mentioned, and in no 
other. 

[17] This judgment in S. N. Banerjee v. 
3. S. Suhrawardy, 32 0. w. N. 10 : 65 cal. 
473 : A. i. R. (15) 1928 Cal. 772), not only binds 
me but ba3 acquired all the veneration of a 
stare decisis and has been regarded and follow¬ 
ed as u well-known authority on the original 
side of this Court. It may perhaps be necessary 
in future for a Full Bench of this High Court to 
reconsider the grounds and limits of this decision. 
I will only be content here to say as I have said 
before that this deoision does not conclude the 
point that has been raised before me, and is dis¬ 
tinguishable from the present case in the manner 
I have already indicated. 

[ 18 ] Reliance has been placed by Mr. Ghosb 
on three other decisions. The first decision is 
Lalta Prasad v. Ramkaran, 34 ALL. 426 : (14 

I. o. 187), where the Court held that notwith¬ 
standing the provision contained in O. 9 B- 9 of 
the Code it has inherent powers of passing orders 
necessary for the ends of justice. At page 428 of 

that Report the following observation appears: 

"Nothing in the Code of Civil Procedure can limit or 
otherwise affect such power under which in our opinion 
a Court can restore such a case as this on grounds other 
than sufficient cau6e for non-appearance. Order 9 R. = 
makes it compulsory on a Court to set aside a dismissal 
under 0. 9 R. 8 where the plaintifi satisfies the Court 
that there was sufficient cause for non-appearance, 
however cannot take away the Court’s power to restore 
the case for any other valid reason.” 

This case however was not concerned with the 
question of limitation. Morover I find it difficult 
to imagine a case where the Court finds that 
there is no "sufficient cause” for non-appearance 
and yet can hold that there i3 a "valid reason 
for such non-appearance under its inherent 
jurisdiction. A Division Bench of the appellate 
side of this High Court presided over by Sir 
Ashutosh Mukherjee J. sitting with Beaohcrof 

J. in Gharu Chandra v. Chandi Charan, 19 
C. W. N. 25 : (A. I. B. (2) 1916 Cal. 539), did not 
follow this Allahabad decision and made the 

following observations at p. 27 of that R e P or “*’ . 

"Reliance however baa been placed upon the caa 
Somayya v. Subamma, 26 Mad. 599 and Lalta trr 
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V. Ramkaran, 34 All. 426 : (14 I. C. 187), in which an 
attempt was made to draw a distinction between 
“sufficient cause” and “valid reason” for non-appear¬ 
ance. We are not impressed by the distinction suggest¬ 
ed.” 

I am in respectful agreement with the views 
expressed by the Division Bench of the appellate 
side of this High Court and I respectfully dissent 
from the Allahabad decision. 

[ 12 ] The eecond deoision is Bilasrai Laxmi- 

narayan v. C7trsondas Damodardas, 44 Bom. 
92 : (a. i. R. (7) 1920 Bom. 337). Sir Norman 
McLeod C. J. delivering judgment relied on 
the observation in the Allahabad decision and 
exercised the inherent jurisdiction of the Court 
for ends of justice independently of the fact 
whether under 0. 9, B. 9, Civil P. C. there was 
or was not sufficient cause for such restora¬ 
tion. ' 

[13] The third decision i3 to the same effect 
and reported in Saw Mg. v. Ma Bwin Byu, 
4 Rang. 18 : (A. I. R. (13) 1926 Rang. 109). 

[14] Neither the Bombay nor the Rangoon 
deoision is an authority on the point of limita¬ 
tion and no question of limitation arose for deci¬ 
sion in any one of those cases, and both these 
cases are based on the Allahabad decision which 
I am not able to follow for reasons I have 
given above. 

[ 16 ] I propose to refer to certain decisions of 
of this Court which in my opinion are binding 
on me and which I regard as authorities dealing 
with the point that is raised on this appli. 
cation. In Bisruanath v. Gostabehari, 44 C. w. 
67G Panckridge J., one of the most experienced 
Judges on the original side of this Court, made 

the following observations at p. 677 : 

“If the suit was dismissed under tbo circumstances 
contemplated by 0. 9, R. 8, Civil P. C., tbo plaintiff 
wa3 entitled as of right to apply to have tbis dismissal 
set aside under 0. 9, R. 9 and the Coart was bound to 
3et aside, if satisfied, that there was sufficient cause for 
plaintiff's non-appearance. On the other bund, if the 
ciroumstanco3 in which the suit was dismissed did not 
fall within tbo purview of R. 8 the only romedy would 
be by way of an appeal.” 

[ 16 ] Tbis decision implies that there is no in¬ 
herent jurisdiction of this Court to restore the 
suit which has been dismissed and which dis¬ 
missal does not come within the purview of 
O. 9, R. 8 and appeal is the only remedy accord¬ 
ing to Panckridge J. It is needless for me to say 
that the learned Judge was dealing with an 
application on the original side of this Court. 

[17] The other decision is one of the Court 
of appeal from the original eide of this Court 
and is the oase of Surendra Nath v. Hrishi - 
lctsh, 46 0. w. N. 260 there it was held that an 
application to have an ex parte decree passed 
on the original side of the High Court set aside 
•s covered by Art. 164, Limitation Act and must 


be made within 30 days from tho date of the 
decree or the date of the applicant’s knowledge. 
An application to set aside an ex parte decree 
is provided in o. 9, R. 13 of the Codo. If accord¬ 
ing to the decision of the Court of appeal in 
S. N. Banerjee v. II. S. Suhrawardy, (32 
c. w. N. 10 : 55 cal. 473 : a. i. r. ( 15 ) 1928 cal. 
772) such an application on tho original side 
cannot be made under 0. 9 , r. 13 and is only 
made under the iuherent jurisdiction of this 
Court under S. 151 of the Code then the decision 
of the Court of appeal in S. N. Boy v. Ilrishi- 
kesh Saha. (46 c. w. N. 2 S 0 ) can only be re- 
conciled by saying that even an application 
under the inherent jurisdiction of the Court to 
set aside an ex parte decree of the original side 
is also governed by Art. 164, Limitation Act. 
Derbyshire C. J. in delivering judgment in 
S. N Roy v. Urishikesh Saha, in 46 C. w. n. 
280 and 2 S 1 says as follows : 

“I 8ee no reason why the matter should not bo 
governed by Art. 164, Limitation Act which provides 
that au application for an order to set aside a decree 
passed ex parte should be made not later than 30 days 
from the date of tbo decree or whoro the summons were 
not duly served when tbe applicant bad knowledge of 
the decree. 

“It baa been suggested that tbis Court is not bound 
by tho provision of tbe Art IGi, Limitation Act. I 
would say with regard to that contention that if it wore 
oorrect then there is every reason why the Court if it 
is indeod free to decide after what period it may eet 
aside cx parte decree should bo guided by tbe provision 
of Art. 164. It would be unfortunate if tbe length of 
time which would be a bar to an application of tbis 
kind would bo different from one side of tbe circular 
road from tbo other.” 

[18] While delivering this judgment Derby, 
shire C. J. referred to aud passed by tho deci¬ 
sion of Rankin C. J. in the case of S. N. 
Banerjee v. II. S. Suhrawardy, (32 c. w. n. 
10 : 65 Cftl. 473 : A. I. R. (16) 1928 Cal. 772) 
without any comment. Tho case of S . N . 
Banerjee v. II, S. Suhratvardy, (32 c. w. n. 
10 : 65 cal. 473 : a. I. it. (16) 1928 cal. 772) was 
concerned with au application by tbe dofendunt 
and not by tho plaintiff but does deal with tho 
question of limitation. 

[19] There is, however, another pronounce, 
moot of the Court of appeal whero a suit on the 
original side of the High Court was dismissed 
for default and on an application being made to 
set aside such dismissal it was hold that such 
application must he moved within the period of 
limitation prescribed by Art. 163, Limitation 
Act. That is the well-known decision of Sri - 
chand Daga v. Sohanlal Daga, 1. l. r. (1943) 

2 Cal. 227 : 47 C. W. N. 450 : (A. I. R. (30) 1913 
cal. 257). From the arguments in that C1130 it 
will appear at p. 230 of the report that the 
learned Advocate-General distinguished tbe de- 
cision of tbe Court of appeal in S. N. Banerjee 
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v. H. S. Suhrawardy, (32 c. w. N. 10 : 55 cal. 
473 : A. I. R. (15) 1928 Cal. 772) by stating that 
that decision did not deal with the question of 
limitation but was only considering the grounds 
on which ex parte decree could be set aside. At 
p. 240 of the report Derbyshire C. J. comes to 
the following conclusion : 

“Therefore Art. 163, Limitation Act ia part of the 
general law of land and in my view it applies on the 
original side of this Court. Article 163 is framed to 
meet all cases where steps are to be taken to aside dis¬ 
missal of suits for default.” 

[ 20 ] This decision is binding on me. It is also 
a decision on 0. 9, R. 9 and on o. 9, R. 8 of the 
Code and on Art. 163 Limitation Act. The same 
argument was made there as will appear from 
the report of the argument at pp. 229-30. The 
argument was this : 

“Thirdly this is not an application under 0. 9, R. 9, 
Civil P. C. The High Court in its original side can 
vacate any order before it is drawn up and it is an 
application to the High Court in the exercise of Its 
inherent jurisdiction to restore the suit by vacating 
the original order. See S. N. Banerjee v. U. 8. 
Suhrawardy, 55 Cal 473:(A. I. R. (15) 1928 Cal 772); 
Padmabati Dassi v. Rasililal Dhar , 37 Cal. 259 (6 
I. C. 666) and Sarupchand Huhumchand v. Madho- 
ram, 28 C. W. N. 755 : (A. I. R. (12) 1925 Cal. 83) 
which follows the English authority like ex parte 
Brown, In re Suffield <£ Watt, (1888) 36 W. R. (Eng.) 
303 : (29 Q. B. D. 693). There is no time limit to such 
an application and the Limitation Act does not apply.” 

[21] That argument did not find favour with 
tho Court of appeal and was overruled. The 
argument that is made before me is on the same 
lines and I feel I am bound by the decision of 
the Court of appeal in Srichand Daga v. 
Sohznlal Daga reported in 1943 (2) Gal. 227 : 
(A. I. R. (30) 1943 Cal- 257) and I am bound to 
• hold that such argument cannot prevail. 

[22] The language of Art. 163, Limitation 
Act is in my opinion such that it covers any 
application by the plaintiff for an order to set 
aside any dismissal for default of appearance 
and I find nothing in the Limitation Act either 
to exclude from its operation, or to give special 
privilege to, an application on the original side 
by the plaintiff to set aside a dismissal for de- 
fault. I find nothing in the language of the 
Limitation Act on which to hold that the limi- 
tation of 30 days from the date of dismissal 
which is provided for in Art. 163, Limitation 
Act does not apply to an application by the 
plaintiff on the original side of this Court to set 
aside a dismissal for default of appearance. 
That in my view is the proper interpretation 
and construction of Art. 163, Limitation Act. 

[23] In my judgment Art. 163, Limitation 
| Act is not confined only to applications made 
'under Civil Procedure Cole. Article 163, Limi¬ 
tation Act occurs in the 3rd Division of 
Sch. l, Limitation Act. The 3rd Division begins 


with Art. 158 and ends with Art. 183. Wherever 
applications under the Civil Procedure Code aro 
intended under the 3rd Division the Legislature- 
has said so expressly as for instance Arts. 159, 
165, 166, 171, 172, 174, 176, 177, 178, 179, 181, 182. 
The 3rd Division refers to many miscellaneous 
applications not all of which are under Civil 
Procedure Code as all, e. g.. Art. 158 as now 
amended which provides for application under 
the Arbitration Act 1940 and Art. 161. 

[24] The facts in thi3 case are clear enough. 
It is clear beyond doubt that from 15th June- 
1949 until 19th August 1949 although the plain- 
tiff knew that the suit was not on the list neither 
he nor his attorney took any steps to find out. 
where it was and whether it ha3 been disposed 
of. If any enquiry had been made then it could 
have been found out on 15th June 1949 when 
the Court reopened that the suit bad already 
been dismissed for default. The affidavit of the 
attorney’s court-clerk that he was under the 
“impression” that the suit had been .omitted 
from the list through mistake or inadvertence 
is groundless and he had no reason to cherish 
that impression. Although the suit had appeared 
in the warning list the plaintiff had taken no 
steps to make the suit ready for hearing and the 
clerk now comes forward with an affidavit that 
he gave requisition for translation of three 
vernacular documents although that requisition 
has not been producted before me. I have the 
gravest suspicion about the bona fides of such 
a statement. If such requisition was given it 
appears to me it was given to make out a case 
that there was no knowledge of the dismissal of 
the suit on 5th May 1949. 

[25] Even assuming every fact in favour of 

the applicant there remains an insuperable diffi¬ 
culty on his way on the applicants own showing 
the knowledge of the dismissal of the suit dated 
from llth August 1949. The application was not 
"made” to the Court until 16th September I9i9, 
which is more than a month after the date o 
the knowledge of the dismissal. , 

[26] It is true that the notice of motion is date 

19th August 1949 and it is also true that by 
special leave it was made returnable on^ 22 nd 
August 1949. But the application was not made 
to the Court” within the language of the notice 
of motion until 16th September 1949. The.appl** 
oant could have this application “noted as made 
either on 19th August 1949 when the notice of 
motion was taken out or on 22nd August 194 . 
when the notice of motion was made returns 
and when being on the list the application wa 
adjourned at the instance of the parties for 1 ° 
their affidavits or even on 6th September 1 • 

when it appeared on the list for disposal. 1 
application was made noted on any one of 
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days it might have been argued that at any rate 
limitation ceased to run as from the day of suoh 
noting. After the deoision of Srichand Daga v. 
Sohanlal Daga , (i. L. R. (1943) 2 cal. 227 : 47 
0. W. N. 450*. A. I. R. (30) 1943 Cal. 257 it can no 
longer be contended that taking out of a notice 
of motion, per se, operates to save limitation. It 
is now settled law that the application has to be 
moved and made to the Court. That not having 
been done, the decision of the Court of appeal in 
Daga's case: (i. L. R. (1943) 2 cal 227 : 47 
c. w. N. 450: a. I. r (30) 1943 cal. 257) is clear 
and I must hold that even if the limitation 
operated from the date of the knowledge of the 
dismissal, even then this application is barred 
by time. I am however of the opinion that it is 
incontestable that the time from which limitation 
runs under Art. 163, Limitation Act is not from 
the date of the knowledge but from the date of 
the dismissal. 

[27l Sale J. who had large experience of 
the practice and procedure on the original side 
of this Court took the same view in Uinga 
Bibee v. Manna Bibee, 8 o. w. N. 97 : (31 cal. 
150). It is also a decision which holds that an 
application by the plaintiff on the original side 
of the Court to set aside a dismissal for default 
must be made within 30 days (Art. 163, Limita¬ 
tion Act) of the date of dismissal. 

[28] Incidentally I must observe that the order 
of dismissal made on 5th May 1949, has nob only 
been drawn up, completed and filed but was also 
signed on 14th July 1919, so that I cannot even 
exercise the jurisdiction that I have as a Judge 
sitting in the original side to recall or vary any 
order that I may have passed before such order 
is drawn up or completed or signed and filed, on 
the principles laid down in Sarupchand Ilukum- 
chand v. Mardhoram, 28 0. W. N. 755 : (a. i. r. 
(12) 1926 oal. 83) and In re Steel Construction 
Co. Ltd., 39 c. W. N. 1259. 

[29] Section 151, Civil P. C., does not formu¬ 
late any new doctrine but is only a legislative 
recognition of the well-known principle that 
every Court has inherent power to act ex debito 
justitia and to do that real justice for the 
administration of which alone it exists. “Ends 
of justice” are solemn words and no mere polite 
expression in juristic methodology and here 
seoreted in the solemn words is the aspiration 
that justioe is the pursuit and end of all law. 
But the words ends of justice" wide as they are 
do not, however, mean vague and indeterminate 
notions of justice, but justice according to the 
statutes and laws of the land. They cannot mean 
that express provisions of the statute can be 
overriden at the dictates of' what one might by 
private emotion or arbitrary preference call or 
conceive to be justice between the parties. There 


is a wholesome temptation to which the Courts 
willingly succumb when a suit is dismissed with¬ 
out being beard for default of appearance of the 
plaintiff to restore such suit with a view to grant 
the defaulting party an opportunity to have his 
case heard and decided on merits and the judi¬ 
cial conscience is set at rest by ordering payment 
of costs against the defaulting party. Costs are 
the sovereign palliative for the judicial cons¬ 
cience and I must confess at one stage I felt in 
dined to apply that palliative and restore this 
suit. On a closer consideration and reflection, li 
have however come to this opinion that thej 
words “ends of justice” in s. 151, Civil P. C.. 
do not permit the Court to take a step or a pro¬ 
cedure which defeats a statutory provision orj 
the law of the land, when tho plaintiff does not* 
appear and the defendant only appears 0. 9, R. 8, 
Civil P. C., makes the clear and mandatory 
provision that tho Court shall dismiss the suit. 
Where there is such clear provision for such a 
case it is not open in my judgment to treat the 
order of dismissal as one under the inherent 
jurisdiction of the Court. When again o. 9, R. C 
of the Code lays down a particular procedure by 
which the dismissal could be set aside I am of 
the opinion it is net open to the Court to say 
that nevertheless the defaulting party may choose 
not to adopt that procedure and yet ask the 
Court to set asido tho dismissal by invoking the 
inherent jurisdiction of tbi3 Court. It is well 
established law that there is no room for the 
application of the inherent power where there 
is an express provision in the Civil Procedure 
Code. 

[30] In my judgment 0. 9, R. 8 and 0. 9, R,9, 
Civil P. C-, are applicable to the original side ol: 
this Court. I am fortified in that view by the; 
decision of the Court of appeal in Srichand 
Daga v. Sohan Lai Daga, I. L. R. 1943-2 Cal. 
227 : (A. I. R. (30) 1943 Cal. 257) and by tho deci 
sions of Sale and Panckridgo JJ. two very- 
experienced Judges of tho original side of this 
Court. I do not consider that the words “appear”! 
in 0. 9. R. 8 and ‘‘his non-appearance” in o. 9,j 
R. 9, are such as would indicate that these rules in 
terms do not apply to tho original side. I consider 1 
that the words “appear” and "non-appparance”i 
mu3t be read and construed so as to mean and 
include not merely appearance by tho party 1 
himself but also appearance through recognised 1 
agents and solicitors on tho original side who 
hold power of attorney. These words in R. 8 and 
R. 9 of 0. 9 of the Code should, in my opinion, be 
read and interpreted in accordance with the mean- 
ingof the word ‘‘appearance” as provided by R. i 
and R. 2 of 0 . 3 of the Code. Whip saying this I am 
not unmindful of the observations made by Ran. 
kin 0. J-, in S. N. Banerjee v. II. S. Sulirawardy , 
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32 C. W, N. 10 at p. 15: 55 Cal. 473: (A. I. R. (15) 1923 
Cal. 772) where the learned Chief Justice discusses 
the case when the defendant need not “person- 
ally” attend in some of the cases on the original 
3ide of this High Court and y6t his case need not 
go ex parte. That is quite true. It is unfortu- 
nate however that the word “personally’’ creeps 
into the judgment of the learned Chief Justice. 
That i3 a word which does not appear under 
o. 9, It. 13, which the learned Chief Justice was 
considering in that case. Appearance of a plain¬ 
tiff under the provisions of 0. 9 of the Code does 
not necessarily mean appearance “personally” by 
that party but must include appearance through 
agents and solicitors within the meaning of 
Rr. 1 and 2 of O. 3 of the Code. If that view i3 
taken, there is no difficulty in applying the terms 
of O. 9 of the Code to the original side of this 
Court. This, in my view, adds fresh reasoning to 
iho conclusion that I have arrived at quite 
apart from the provisions of o. 49, R. 3, which 
does not exclude 0. 9 of the Code from the origi¬ 
nal side of this Court. Had the present applica¬ 
tion been one under o. 9, R. 13,1 should have held 
myself bound by the decision of the Court of 
appeal in <S. N. Baiterjee v. II. S. Suhrawardy, 
(32 0 . W. N. 10) : 55 Cal. 173 : A. I. R. (15) 1928 
cal. 772), notwithstanding my own opinion on 
the point. As the present case, however, is one 
under Rr. 8 and 9 of o. 9 of the Code and as this 
was the point decided also by the Court of 
Appeal in Srichand Daga v. Sohanlal Daga, 
L. L. R. 1943 (2) Cal. 227: (A. I. R. (30) 1943 Cal. 
257) 1 consider it is not only open to me to fol¬ 
low that decision but also that decision is 
binding on me. 

[31] I am al30 of the view that it is not per- 
missible for this Court to invoke the inherent 
jurisdiction under S. 161, Civil P. C., to avoid 
the provisions of the Limitation Act. As I have 
3aid before 8. 151, Civil P. C., should not be 
interpreted to mean that the Court has any 
power in the name of its inherent jurisdiction to 
suspend or dispense with the statutory provisions 
or the laws of the land. It is said that no limi- 
tation is provided for in an application under 
3 . 151 , Civil P. C., But if an application is of the 
nature which i3 before me i.e., an application by 
the plaintiff to set aside the order of dismissal 
then Art. 163, Limitation Act, must be given effect, 
to. It will not help the plaintiff applicant in such 
a case to say that the Court should invoke its 
inherent jurisdiction. One short answer to 
that is that even then it has to be regarded as an 
application under 8. 151, Civil P. C. and if it is 
an application under the Code then there is no 
O3oape from Art. 163, Limitation Act. As I have 
said before however that the language of Art. 163 
is not such which says that it must be an appli¬ 
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cation under the Code at all. In that view of the 
matter whether the present application ie treated 
as one under the Code or not it is in my judg. 
ment in any event barred by Art. 163, Limita¬ 
tion Act. 

[32] As a last resort Mr. Ghosh for the appli- 
cant asked me to treat this application as one 
for review under 0. 47 R. 1 of the Code and Mr. 
Ghosh submitted that the application can come 
under the words “any other sufficient reason" 
occurring therein. In support of this proposition 
he relies on the judgment of Sir Ashutosh Mu- 
kherjee and Chotzner JJ. in Gopika Raman 
Roy v. Meher AH, 39 c. L. J. 247: (A. I. R. ( 11 ) 
1924 cal. 872). He has also relied on the case 
Rajnarain v. Anaiuja Mohan , 26 cal. 698. Ido 
not see how these authorities help the applicant. 
These decisions do not deal with any question of 
limitation. There is a shorter period of limita¬ 
tion for review of judgments of the original side 
of thi3 Court. Artiole 162 , Limitation Act, provides 
that an application for review of such a judg¬ 
ment of this Court must be made within 20 days 
from the date of the decree or order and not from 
the date of the knowledge of the decree or order. 
Even if it were regarded as an application for 
review then also it will be barred by limitation 
on the facts of this case. 

[33] In the notice of motion, extension of the 
period of limitation for making this application 
has been asked but not pressed in the argument 
by learned counsel for the applicant. Suoh ex¬ 
tension is asked obviously under S. 6, Limita¬ 
tion Act. In order to obtain suoh extension, the 
party asking for such extension must satisfy the 
Court that there was "sufficient cause” for not 
making this application within the time pres¬ 
cribed by the Limitation Act. In my opinion the 
affidavit of the court olerk of the applicants 
attorney doe3 not disclose sufficient cause on the 
facts of the case. He has disclosed no reason or 
pause why nothing was done from 15th June 1949 
till 19th August 1949, when the notice of motion 
was taken out. No reason or cause is disclosed 
why be should wait for months under the Re¬ 
pression” that the suit was not appearing in ffi 0 
list through some mistake or inadvertence, ( I &ni 
therefore unable to hold that there was som- 
cient cause” on the facts of this case for not 
making this application within time. So far for 
the faot 3 on this point. On the law I only ob¬ 
serve that Panck ridge J. sitting on the origins 
eide of this Court and deciding the case o 
Madhoram v. Mt. Tapoo Rubhani, 52 0. &• 

23: (A. i. R. (18) 1931 cal. 319) held that when an 
application was made by the plaintiff under a 
provisions of 0- 9, R. 9, Civil P. 0., after the ex 
piry of the period of limitation prescribed under 
Art. 163, Limitation Act, the Court was not 
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entitled to extend the period of limitation by 
taking into consideration certain oircumstauoes 
'whioh appeared to operate harshly against the 
plaintiff.) 

[34l The application, therefore, fails and is 
dismissed with costs. 

V.R.B. Application dismissed. 

A. I. R. (37) 1950 Caloutta 228 [G. N. 78.] 

P. B- Mokharji J. 

Sm. Gangamoyee Dey—Plaintiff v. Manin¬ 
dra Chandra Nundy — Defendant. 

.'Suit No. 2003 of 1917, Decided on 10th Muck 1919. 

(a) Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII [38] of 1948), S. 11 (1), Proviso (b) (i)_ 
Oral contract to sub-let—If protects tenant. 

The protection of the tenant under S. 11 (1), Proviso 

(b) (i) can only be claimed in case there is a contract in 
writing expressly permitting sub-lotting. [Para 5] 

The words “in writing” do not qualify the word 
“authority” only but also the word ‘contract” in 
S. 11 (1), Proviso (b) (i), Rent Aot. [Para 5] 

Any contract to sublet is a kind of authority given 
to the tenant by the landlord anl the words “contract” 
and “authority” aro to be read as ejusdem generis in 

this section. [Para 5] 

Under this section, an authority in writing from 
which it might follow by implication a permission of 
sub letting will nit protect the tenant. The Legislature 
intended to exclude cases of implied as opposed .to 
express permission of sub-letting. [Para 5] 

A mere oral or verbal contraot to sub-let will not 
protect the tenant. [Para 5] 

(b) Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act(XXXVIII 
[38] of 1948), S. 11 (1), Proviso (b)(i)_ Six months 1 
«ub-letting without landlord's permission commenc¬ 
ing prior to Act and continuing thereafter— Six 
months not elapsing since Act came into force — 
Tenant is disentitled to protection. 

Under proviso (b) (i), S. 11 (1), any period of sub¬ 
letting prior to and continuingon or after 1st December 
1948 disentitles a tenant from any protection under 
S. 11 (1) if euch sub-letting has bson for more thin six 
consecutive months for the whole or a major portion of 
the promises without a contract in writing expressly 
permitting such sub-letting. In this view the fact that 
six months have not elapsed since the commencement 
of the Act is immaterial : A. I. R. (34) 1947 Cal. 401; 
A.I.R. (36) 1919 Cal. 61; 52 C.W.N. 693 and Suit No. 
733 of 1918 (Cal.), Ref. [Para 20] 

(Consideration of the principle that a statute should 
not be given a retrospective effect so as to affect vested 
right held inappropriate : (1911) 2 Ch. D. 1, Ref.) 

[Para 15] 

(e) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (XXXVIII 
[38] of 1918), S. 11—Notice to quit-Notice to quit 
conforming with T. P. Act-Sufficiency _T. P. Act 
(1882), S. 106. 

Seotion 11 has nothing to do with notice to quit and 
it is not neoessary that the notioe to quit should be in 
any particular form except as required by Transfer of 
Property Act. 

A notice to quit does not need to state any ground 

ft • * [Para 221 

Annotation : C45-Oom.) T. P. Aot, 8. 106 N 43. 

Ri-mr °. USe , 8 ^ nd RcntS “ West Ben 8 al Premises 
«ent Control(Temporary Provisions) Act (XXXVIII 
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[38] of 1948), S. 11—Offensive sub-letting brought 

to notice ioi Court on evidence or otherwise _ 

Jurisdiction to pass decree for recovery of posses¬ 
sion. 

Section 11, Rent Act does not put a fettor or the 
passing of any decree or order for recovery of PQiieg s l 0l i 
if while passing 0 tichi]oor^j( is brought, to (h 0 notice 

of Court on the evidence or otherwise that there has 
been an offensive sub-letting within the meaning of 
proviso (b) (i) of S. 11 (1) so as to deprive the tenant of 
his immunity under that section. [Para 22] 

(c) Interpretation of Statutes-Section should be 
construed as a whole —Section should not be con¬ 
strued without reference to proviso. [Para 14] 

Annotation : (’46-Mau.) Interpretation of Statutes 

N. 12. 

A. K. Sen and S. Roy — for Plaintiff. 

J. C. Qupta and D. K. De— for Defendant. 

Judgment. —This is a suit for possession of 
premises No. 3A, Anukul Mukherjee Road. 
Calcutta, for arrears of rent for the two months 
of Jaistba and Aswar 1354 B. s. corresponding to 
16th May to 17th July 1947 amounting to Rs. 202 
and for mesne profits and other reliefs. The 
plaintiff’s case is that she is the owner of the said 
premises and that the defendant was a monthly 
tenant under her at a rent of Rs. 101 per month. 
The plaintiff gave a notice of ejectment through 
her Solicitors Messrs. Mittor & Bural on 29 fcb 
May 1947 calling upon the defondant to quit and 
vacate on the expiry of the month of Aswar 1354 
B. S. corresponding to 17th July 1947. The plain- 
tiff alleged that the defendant sub let the premi¬ 
ses without her consent. This suit was filed on 
2lst July 1947. 

[ 2 ] The defendant filed his written statement 
admitting the receipt of notice to quit. He also 
admits sub-letting but states in bis written state, 
ment that it was a condition of tho tenancy that 
he should sub.let portions of the premises. Tho 
defendant states also that at tho time when he 
took over the said premises as a tenant there 
were existing sub-tenants on the promises. lie 
claims protection under the Calcutta Rene Ordi- 
nance, 1946, and pleads deposit of all rents with' 
the Rent Controller. 

[3] On behalf of the defendant tho following 
Issues were raised: (l) Wa3 there any agreement 
as alleged in para 2 of the written statement? 

(2) Has the defendant sublet the major portion 
of tho said premises for more than six consecu- 
tive months without the plaintiff’s consent? Even 
if so, if such subletting wa3 not for six months 
from 1st December 1943, can such subletting be a 
ground of ejectment? (3) Has the defendant de- 
posited all rents under the Rent Ordinance Act 
up to date? (4) Is the notice to quit bad in law 
under the new Rent Act? (6) To what reliefs, if 
any, is the plaintiff entitled? 

[ 4 ] Issue No. I —The agreement pleaded in 
para. 2 of the written statement is that the plain¬ 
tiff let the premises to the defendant on oondi- 
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tion that the defendant would take it subject to 
the eub-tenancies then existing and to be entitled 
to sub let portion thereof not required for his 
own purpose. [After discussing the evidence, his 
Lordship proceeded:] On these facts I have no 
hesitation in holding that there was no agreement 
as stated in para 2 of the written statement and 
answering issue No. l in the negative, 

[ 5 ] Issue No. 2 .—[After diecussing the evi¬ 
dence, his Lordship proceeded:] I hold therefore 
on the evidence that the defendant sublet the 
major portion of the said premises for more than 
six months, without consent in writing of the 
plaintiff. It will be proper at this stage to deal 
with a point of law raised by Mr. J. C. Gupta 
and which is concerned with the interprets 
tion of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1948. Mr. Gupta 
1 has argued first that the words “in writing’’ 
qualify the word “authority” only and not the 
word “contract” in S. 11. Proviso (b) (i), Rent 
Act. On an anxious consideration of this argu¬ 
ment I find I cannot accept this construction, 
jin my judgment any contract to sub-let is a 
kind of authority given to the tenant by the 
dandlord and the words "contract” and “autho¬ 
rity” are to be read as ejusdem generis in 
[this section. That is why the word “other” 
is used in that part of the statute under consi¬ 
deration. If the words"contract” and "authority” 
were not to be read ejusdem generis then the 
word “other” would be meaningless. Besides the 
use of the word "expressly” in my opinion indi¬ 
cates that the Legislature intended that the con- 
tract must be expressed, The word "expressly” 
qualifies also "in writing”. In other words an 
authority in writing from whioh it might follow 
by implication a permission of aub-Ietting will 
not protect the tenant. The Legislature therefore 
intended to exclude cases of implied as opposed 
to express permission of sub-letting. If in the 
case of even an authority in writing the permis¬ 
sion has to be expressly stated and not implied 
I fail to see why an interpretation should be put 
upon this section so as to mean that a mere oral 
or verbal contraot to sub-let will protect the 
tenant. There is no sensible reason in being severe 
on “authority in writing” as opposed to contract 
to sub-let. No logical principle of interpretation 
of statute or common 6ense oan justify such 
difference being made between a contract and an 
authority. The absence of the word “authority” 
in Proviso (b) (ii) of that seotion does not help 
Mr. Gupta because in that sub-section a prohi¬ 
bition is dealt with and a prohibition is an inter¬ 
dict and can never be regarded as an authority. 
If Mr. Gupta’s argument were to prevail then it 
■would have meant that while the prohibition on 
Bub-letting has always to be in writing the per¬ 


mission to sub-let by contract could be oral. I 
see no justification for making such a difference 
between prohibition and permission. Mr. Gupta 
has argued on the policy of the Act contending 
that the Act was indulgent to sub-letting on the 
ground of dearth of accommodation in Calcutta 
and therefore the Aot required no writing in the 
contract to sub-let but the Act did not favour 
prohibition on subletting on the same ground of 
dearth of accommodation and therefore requires 
the prohibition to be in writing. The policy of 
the Act is to be gathered from the language uBed 
in the different sections read in the light of the 
object of the Aot as set out in the preamble. On 
such a consideration, I cannot accept Mr. Gupta’s 
unqualified and sweeping suggestion that such 
policy was indulgent to sub letting in any and 
every case because if that were eo proviso (b) (i) 
need not have been enacted at all. In my opinion 
therefore the protection of the tenant, can only 
be claimed in case there is a contract in writing 
expressly permitting sub-letting. There is in this 
case no such express contract in writing permit¬ 
ting such subletting. The contracts in this case 
were recorded by the defendant in writing 
dated 22nd March 1943 and 29th May 1947 and 
the defendant has not "expressly" or "in writing” 
said there that the defendant can sub-let. 

[6] The next point argued by Mr. Gupta iB 
that the subletting for six consecutive months 
which disentitles the tenant to the protection 
given by s. 11, Rent Act, 1948, must be subletting 
under Rent Act, 1948, and therefore it must be six 
months’ subletting since 1st December 1948 when 
the Act oame into operation. According to him 
no matter for how long more than six months* 
the tenant may have sublet prior to 1st December 
1948 all that period of subletting even though for 
more than six months is of no avail as that was 
not offensive subletting under the Rent Aot, 1948, 
As six months have not elapsed since 1 st E* 06 ™* 
ber 1948 in this case even now the plaintiff 
according to Mr. Gupta cannot avail of proviso 
(b) (i) of 8. 11 of the Act. 

[ 7 ] This argument requires careful considera¬ 
tion and raises a very important question. There 
are three decisions on somewhat similar point 
raised under the Calcutta Rent Ordinance, 1946 
(Bengal Ordinance V [6] of 1946). The first deci¬ 
sion is of Sen J. on 1st Maroh 1948 in Atul v. 
Gayiesh reported in 62 0. w. N. 379. There the 
learned Judge considered proviso (b) to B. 18 
(l) of the Ordinance 1946 which also disentitles* 
tenant to the protection under S. 12 of the Ordi¬ 
nance if he sub-let the premises without the 
consent in writing of the landlord. In that case 
the learned Judge interpreted Calcutta R®° 
Ordinance and came to the conclusion that bud* 
letting prior to the Ordinance was also affected 
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with the result that the tenant lost the immunity 
conferred by s. 12 of the Ordinance even though 
he sub let prior to the Ordinance. At p. 381 the 
learned Judge notices the well-known principle 
that the Act should . ; not be given retrospective 
effect unless the words of the Act expressly or 
impliedly indicate that such effect is to be given 
and the Court should construe an Act as having 
effect only from the date on which it comes into 
force unless by express words or by necessary 
implications it is given a retrospective operation. 
The learned Judge followed the decision of 
Purushottam v. Mt. Hawi Bai reported in 
A. I. R. (34) 1947 Cal. 401 : (83 C. L. J. 173). 

[8] The second decision is of Biswas J. which 
came a month later on 9th April 1948 in Guru, 
pada Haidar v. Arjundas reported in 52 
0. W. N. 604 : (A. I. R. (36) 1949 Cal. 61). That 
was also a deoision under the Calcutta Rent 
Ordinance, 1946 and the learned Judge came to 
the conclusion that the tenant who sublet the 
premises without the consent of the landlord lost 
the protection given by 8 .12 (l) of the Ordinance 
and was hit by ol. (b) of the proviso of that 
section even though the subletting was done 
before the Ordinance came into force. There the 
subletting continued after the Ordinance came 
into force. In the other case decided by Sen J. 
there also the subletting continued after the 
Ordinance of 1946 had come into force. 

[9] The third decision is of Clough J. on 24tb 
June 1947 (earliest in point of time but last to be 
reported) in Sk. Mohammed Omer v. T. B. 
Timms reported in 52 o. W. N. 693. That also 
was a decision under the Calcutta Rent Ordi¬ 
nance, 1946 and the learned Judge came to the 
same conclusion as in the other two decisions 
I have mentioned. In addition to what was 
stated by Sen and Biswas JJ. the learned Judge 
in this case decided that the question of con- 
struction of that section of the Ordinance was 
not to be approached as if it was one that 
deprived person referred to in it i. e., tenants of 
any right. The learned Judge also construed and 
emphasised the word “has” in the expression 
has sublet. 

[10] There is one decision under the Rent 
Aot, 1948 of Banerjee J. in Suit No. 733 of 1948 
Sm. Santilata Ghose v. Sk. Ibrahim delivered 
on 4th January 1949 whioh is unreported and to 
whioh my attention has been drawn. The learn¬ 
ed Judge there has held following the two deci. 
eions of Clough J. and Biswas J. which I have 
quoted above and one other unreported decision 
that the faot of subletting before the Act makes 
no difference to the tenant. The learned Jndge 
has given no further reasons. 

[11] The provisions of the Rent Act are not 
exactly similar to the provisions of the Calcutta 


Rent Ordinance 1946 and they are different in 
two material particulars. First thero is no pro- 
vision in that Ordinance that sub-letting has to 
be for more than six months as under the Rent 
Act of 1918. Secondly there was also no provi¬ 
sion in Rent Ordinance of 1946 similar to that 
contained in 9. 13, Rent Act. The question, 
therefore, for determination is whether these two 
special provisions make any difference and whe¬ 
ther the principles laid down in three cases 
decided by Biswas J., Sen J. and Clough J. 
under the Calcutta Rent Ordinance 1946 are ap¬ 
plicable to the Rent Aot of 1948. 

[12] Mr. D. K. Dey who followed Mr. Gupta 
in argument on this point has submitted that 
these two factors do make a difference. Accord¬ 
ing to him as no period of subletting was specified 
under the Rent Ordinance 1946, if the sub¬ 
letting continued a day after the Ordinance came 
into force that was enough to throw out the 
tenant from the protection of S. 12 of the Ordi¬ 
nance. He ba3 drawn my particular attention to 
the observation of Biswas J. in Gurupada Hai¬ 
dar v. Arjundas , 52 0. W. N. 604 at p. 607 : 
(A. I. R. (36) 1949 cal. 6l) which are in these 
terms: 

"It may be that at the inception of the tenancy there 
was no question of obtaining the consent of the land¬ 
lord in writing before the tenant could sublet. All the 
same the tenancy subsisted at the date of the Ordinance 
and continued during its currency.” 

[13] On that ground Mr. Dey distinguished 
the decision of Biswas, Sen and Clough JJ. 
who held that subletting prior to the Ordinance 
was sufficient to disentitle the tenant to the pro- 
tection offered by 9. 12 of the Ordinance. 

[14] In my judgment S. 11 (l), Rent Act should 
be construed as a whole. Sub-section (l) of that 
section should be construed and read along with 
the proviso that follows. While sub-s. (l) says that 
that no order or decree for recovery of posses¬ 
sion should be made it also says in the same 
instance by way of a proviso that this embargo 
on the making of a decree will not operate in 
the case where the tenant ‘ has sublet” for more 
than six consecutive months without landlord’s 
consent. In Jennings v. Kelly, 1940 A. c. 20 G : 
(109 L. J. p. 0 . 38) the House of Lords say 
that there is no rule that the first or enacting 
part is to be construed without reference to the 
proviso. The proper course is to apply the broad 
general rule of construction whioh is that a 
section or enactment must be construed a3 a 
whole each portion throwing light if need be on 
the rest. Viscount Maugham in his speech ati 
p. 219 says: 

"The principle is equally applicable In the caee of 
different parts of a single section and none the less that 
the latter part is introduced by the words "provided 
that" or like words. There can I think be no doubt 
that the view expressed In Kent's Commentaries on 
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American Law (Cited with approval in Maxwell 8th 
Edn. p. 140) i3 correct. The true principle undoubtedly 
is, that the sound interpretation and meaning of the 
Statute on a view of the enacting clause, saving clause 
and proviso, taken and construed together, is to prevail.” 

[15] The point of time is the time when the 
decree is going to be made and at that point of 
time the words “has sublet” have to be given a 
meaning. The only consistent possible and 
natural meaning will be to look to a period 
anterior to the point of time when the decree is 
being made and when once that construction is 
followed any prior period of six months will 
necessarily come in. No question of disturbing 
or affecting vested rights is involved by adop- 
ting this interpretation. Trior to the Rent Act 
1948 the tenant had no vested or any right to 
resist a suit for ejectmeut after notice to quit 
under the general law of the Transfer of Pro. 
petty Act on the ground that he has not sublet 
for more than six months. Indeed under the law 
previous to the Rent Act, 1948, even a day’s sub- 
letting without permission was enough to turn 
out the tenant of protection under the Ordinance 
of 1946. Therefore, the consideration of the prin. 
ciplo that a statute should not be giveu a rotro3- 
pective effect so as to affect vested right 
(Maxwell, Interpretation of Statutes 9th Edn. 
pp. 222-23) is inappropriate in such context. In 
faot the construction which I put on this section 
and which affects subletting prior to 1st Decem¬ 
ber 1948 doe3 not disturb vested rights and 
instead of doing violence to the rights of the 
subject under the general law is in consonance 
therewith. 

[ 1 G] In my opinion, the question is as to the 
ambit and scope of the Rent Act and not as to 
the date from which the new law as enacted by 
the Act is to be taken to have been the law. 
Similar considerations and arguments were con¬ 
sidered in West v. Gwynne, (1911) 2 Cb. D. l : 
(80 L. J. oh. 578), where the question was if S 3, 
Conveyancing and Law of Property Act, 1892 
engrafting a proviso on all leases containing a 
covenant against subletting without consent of 
the landlord to the effect that no sura of money 
shall be payable in respect of such consent, was 
applicable to leases before the Act. The question 
arose whether such a provision would apply to 
a lease executed before the Act came into opera¬ 
tion but continued during the currency oi the 
Act when the Act did not use any express 
language of retrospective operation. At pp. 11 
and 12 of that Report, Buckley L. J. says: 

“During the argument the words “retrospective" and 
“retroactive” have been repeatedly used and the ques¬ 
tion has been stated'whether.S. 3, Conveyanoing Act 
1892 is retrospective. To my mind the word “retros¬ 
pective” is inappropriate and the question is not whe¬ 
ther the Section is retrospective. Retrospective operation 
is one matter. Interference with existing rights i3 


another. If an Act provides that as at a past date the 
law Bhall be taken to have been that whioh it was not, 
that Act I understand to be retrospective. That is not 
this case. The question here is whether a certain pro¬ 
vision as to the contents of leases is addressed to the 
case of all leases or only of some, namely, leases execu¬ 
ted after the passing of the Act. The question is as 
to the ambit and scope of the Act and not as to the 
date from which the new Law as enacted by the Act 
is to be taken to have been the Law.” 

[17] If this were not the construction, then it 
will mean suspending the operation of this parti¬ 
cular statutory provision for six months from 
1st December 1948 in respect of the ground of 
subletting although the Act says it shall come 
into operation under S. 1 (2) of the Act on Buoh 
date as the Provincial Government may by 
notification appoint, and the date so appointed 
is 1st December 1948. Reading therefore 8.11 
(l) of the Rent Act with the provisos that fol¬ 
low and with a view to give effect to th9 entire 
section along with the proviso and with a view 
to avoid suspending operation of the Statute 
and making it applicable in different parts to 
different points of time, a result which is always 
whenever possible to be avoided the proper 
construction in my opinion is to give a mean- 
ing to the words “ha3 sublet” as capable of 
affecting a period of time anterior to the opera¬ 
tion of the Act. 

[18] The next consideration is whether S. 13 
of the Rent Act makes any difference. It is 
argued on the basis of this section that the 
Legislature has made the special provision 
where a tenant has sublet in whole or in part 
any premises let to him for a period of not less 
than seven years and such period expires on or 
after the 1st day of October 1946 the tenant shall 
not be entitled to the benefit of 8. 11 of the Act 
date 1st October 1946, was the date on which 
the Rent Ordinance of 1946 came into operation. 
The argument therefore is that where the legis¬ 
lature thought fit to affect subletting anterior to 
the date when the Act came into operation i. e., 
1st December 1948, it has said so expressly and 
the only anterior subletfciug which js affeoted by 
the Act is therefore that olass of subtenancy 
which lasted for at least seven years expiring on 
or after 1st October 1946, and not any other 
subletting prior to the Act for a period less than 
seven years. If a subletting for more than six 
consecutive months prior to the date of coming 
into operation of the Aot was to come within 
proviso (b) (i) of S. 11 then it is argued S. 13 of 
the Act, is redundant. 

[ 18 a] On a careful consideration of this argu¬ 
ment I am unable to accept it. I do not consider 
that s. 13 of the Act, will be redundant if by 
proviso (b) (i) of S. 11 subletting for more than _9ix 
months prior to 1st December 1948, is hit. The 
purpose of s. 13 is clear enough from the words 
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"notwithstanding anything contained in this 
Act.” This according to my interpretation means 
that even where the tenant has express permis¬ 
sion in writing for subletting from his landlord 
that is no protection for him if he has sublet for 
a period not les3 than seven years expiring on 
or after 1st October 1946. The purpose of s. 13 of 
the Act, i3 to make a special provision where 
the sub-tenancy i3 for not less than seven years 
and the legislature has thought fit that in such 
a case a tenant does not need to retain his ten- 
ancy and he is deprived of the protection under 
S. 11 of the Act. In that case therefore the 
further provision is made which follows from 
the words of S. 13 that the subtenants with such 
long duration of not less than seven years will 
be deemed to bo tenants directly under the 
landlord. 

[19] In my judgment on a proper construe- 
tion of s. 11 and s. 13 of the Aot, I am of the 
opinion that under proviso (b) (i) of 8. 11 of the 
Rent Act, any period of subletting prior to and 
continuing on or after i3t December 1949, dis¬ 
entitles a tenant from any protection under 
8. 11 (l) of the Act, if such subletting has been 
for more than six oonsecutive months for the 
whole or a major portion of the premises with¬ 
out a contract in writing expressly permitting 
such subletting. 

[20] Accordingly I answer the issue 2 in the 
affirmative. 

[21] Issue 3 — [After discussing the evidence 
his Lordship answered issue 3 in the negative.] 

[22] Issue I _The notice to quit is dated 

90th May 1947. A notice to quit in my opinion 
does not need to state any ground at all. In this 
case the ground however was stated and that 
was subletting without the knowledge and con. 
sent of the plaintff. Mr. Gupta has argued that 
under S. 11 of the Rent Act, the notice must 
Btate subletting not merely without the consent 
of the landlord but also for a period for more 

( than six consecutive months and he has submitted 
that on this ground the notice is bad under the 
Rent Act. The argument in my opiuion is 
unsound. Section 11 of the Rent Act, has nothing 
to do with notice to quit and it is not necessary 
that the notice to quit should bo in any parti¬ 
cular form except as required by the Transfer of 
Property Act. Section 11 of the Rent Act, does 
not put a fetter on the passing of any decree or 
order for recovery of possession if while passing 
such deoree it is brought to the notice of the 
Court on the evidence or otherwise that there 
has been an offensive subletting within the 
meaning of proviso (b) (i) of 8. n so as to deprive 
|the tenant of his immunity under that section. 
That however does not mean that the notice to 
quit is bad. Beeides that notice to quit was given 


Krishna (Harries G . J .) 

under the Transfer of Propterty Act as it must 
be and at a time before the Rent Act came into 
operation. 

[23] I therefore hold that the notice is not bad 
and accordingly answer this Issue in the negative. 

[24] Issue 5. — It follows from my findings 
on the other issues that the plaintiff is entitled 
to the reliefs he has claimed in the plaint. 

[26] There will accordingly be judgment for 
the plaintiff’ for possession, forarrears of rent 
amounting to its. 202 , for mesne profits as claim¬ 
ed in prayers (a), (b) and (c) of the plaint. L’he 
defendant will pay the costs of the suit to the 
plaintiff. Certified for two counsel. No order is 
asked for and I make no order in respect of the 
subtenants. 

v.ij.b. Suit decreed. 

A. I. R. (37) 1950 Calcutta 229 [C . xV. 79.J 

II ARRIF/S C. J. AND BANERJEE J. 

Bipin Behari Ray and others—Petitioners 
v. llakhal Krishna I! azraaiid others —Opposite 

Party . 

Application for leave to Appeal to the Federal Court 
No. 17 of 1919, D/-20 12-1919. 

Civil P. C. (1908), O. 45, R. 7—Extension oi time — 
Privy Council Rules, 1920, R.9 -The time lor mak¬ 
ing the deposit required under O. 45, R. 7, cannot 
be extended. [Paras 4 ^and 5] 

Annotation: (’41-Coin.) C. P. C., O. 43, R. >. N. 7. 

Manxndra Krishna Ohose —for Petitioners. 

Eiralal Ghakravarty. Saral Chandra Janah. Binode 
Behari Haidar and Bmanta Kumar Panda 

— for Opposite Party. 

Harries C. J.— This is an application for 
extension of time to make the necessary deposit 
uuder the provisions of o. 45 , R. 7, Civil P. C. 

[ 2 ] Admittedly the payments were not made 
in time and the question arises whether this 
Court has jurisdiction to extend the time. 

[ 3 l Other High Courts have held that by reason 
of the Rules governing Appeals to Ilia Majesty 
in Council the High Court has jurisdiction to 
extend the time and 1 am party to ono of those 
decisions whilst sitting in the High Court at 
Patna. This Court however has consistently held 
that the time for making the deposit under o.45, 
R. 7, cannot be extended and that the Court has 
no jurisdiction to grant an application such as 
the present. 

[• 4 ] This matter was considered by a Jjonoti ot 
this Court iu Itaj Kumar Govind Ndrain 
Singh v. Shamlal Singh, 39 C. W. N. 65L. There 
an application was made to cancel a certificate 
on the ground that the deposit had cot been made 
in time in accordance with the provisions of 0.45, 
r. 7 , Civil P. C. It was urged that the Court hadj 
a discretion to extend the time under R 9 of; 
Appendix II of the Privy Council Rules of| 
February 9, 1920. The Court was asked to refuse 
the application for cancellation on the ground 
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that in its discretion the Court could extend the 
time. At p. 652, o£ the report Rankin, C. J., who 
delivered the judgment of the Bench observed; 

“This is a question of jurisdicition. It does not seem 
to me possible to maintain that the Court, in its discre¬ 
tion under Rule 9 of the order, made on 9th day of 
[February 1920, could refuse the application made by 
the respondent. 

In my judgment the only order which it is open to 
us to make is that the certificate for the admission 
of the appeal dated 2nd August 1926, should be 
cancelled.'’ 

[6] This decision has been consistently follow¬ 
ed. For example on 17th June 1940, a Bench of 
this Court consisting of Derbyshire C. J., and 
Mukherjea J. held in the case of Akimuddin v. 
Fateh Cliand (unreported p. o. A. 16 of 1939), 
that time could not be extended. The same view 
has been taken by Benches of which I have been 
a member, an example being a case decided on 
■29th November 1948 (f. c. a. nos. 5 to 10 of 1948.) 
No Bench has taken a contrary view in this 
Court and that being so we are bound to follow 
our own decisions and to hold that time cannot 
be extended for making the deposit required under 
0 . 45. R. 7, Civil P. C. 

[C] It has been suggested that the matter 
should be referred to a Full Bench. But it appears 
to me that the authorities of this Court are so 
consistent and are so muob at variance with 
authorities of other Courts that this is a point 
that must eventually be decided by a superior 
tribunal. A Full Bench deoision affirming a long 
line of decisions of this Court would only make 
matters worse. 

[7] In the result therefore this application fails 
and it is dismissed with oosts hearing fee being 
assessed at two gold mohurs. 

[8] The certificate granting leave to appeal 
wili be cancelled. The money which was deposit¬ 
ed out of time must be returned by the Court to 
the proposed appellant. 

Banerjee J.— I agree. 

v.B.B. Application dismissed. 

A I. R. (37) 1950 Calcutta 230 [ C . N. 80.] 

P. B. Mukharji J. 

Murari M. Mukherjes and others — Plain¬ 
tiffs v. Prokash Ch. Chatterjee — Defendant . 

Suit No. 2010 of 1947, D/- 10-3 1949. 

Tenancy laws—Calcutta Thika Tenancy Act (II 
[2] of 1949), S. 2 (5)— Thika tenant—Who is—Proof 
—Person to prove system referred to in S. 2 (5)—It 
is not matter of legal interpretation but question of 
fact in every case. 

Before a person oan be oalled a thika tenant within 
the meaning of S. 2 (5) it is essential for him to prove 
and establish the system referred to in S. 2 (5). It may 
be the system which has the well-known names men¬ 
tioned in the seotion. It may also be a similar system. 
But the faot of having a system under which a tenant 
holds has to be established. It is a matter of proof and 
evidence in every case. It is not a matter of legal In¬ 
terpretation or construction but is a question of fact in 
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every case to be decided on the materials available in 
such a case: A. I. R. (9) 1922 Cal. 123 and A. I. R 
(6) 1919 Cal. 482, Ref. [P ara 7 ] 

Anil Chandra Oanguly— for Plaintiffs. 

Gouri Mitter —for Defendant. 

Judgment.— This is a suit by the plaintiffs 
for the reoovery of a vacant plot of land being 
the northern portion of premises No. 236/1, 
Bowbazar Street, Calcutta, more particularly 
described in the sohedule to the plaint. Acoor- 
ding to the plaintiffs, the defendant was a tenant 
in respeot of the said plot of land for a term of 
15 years ending on 30th June 1947 at a rent of 
Rs. 20 per month. By a letter dated 25th April 
1947, the plaintiffs called upon the defendant to 
give vaoant possession on the expiry of the 
month of June 1947. It is also alleged in the 
plaint that a sum of Rs. 60 was due and payable 
by the defendant on account of rent for three 
months from April to June 1947. 

[ 2 ] The defendant filed his written statement 
and he took a number of points in defence. Mr. 
Gouri Mitter who appeared for the defendant 
ha3 abandoned all these points taken in the 
written statement and has argued only one 
point before me and that is a point arising under 
the Calcutta Thika Tenancy Act, 1949, to which 
I will refer later or in the judgment. 

[3] On behalf of the defendant he has admit¬ 
ted the lease dated 1st July 1932, between the 
plaintiffs and the defendant and the letter, 
dated 25th April 1947. These two documents are to 
be found in the admitted brief of correspondence 
which has been marked by consent as Ex. A in 
this suit. For purposes of this suit Mr. Gouri 
Mitter for the defendant has admitted the faota 
stated in the plaint. 

[4] Mr. Mitter contends that the defendant 
comes within the scope of the Caloutta Thika 
Tenanoy Act, 1949 and this Court has no juris¬ 
diction to determine this suit having regard to 
s. 29 of that Act. He relies on S. 2 (5) of the Act 

whioh defines thika tenant in the following terms: 

“Thika tenant” means any person who under the 
system commonly known as ‘ Thika", “Thika masik 
uttandi,” “Thika masik”, "Thika bastu" or under 
any other like system holds, whether under a written 
lease or otherwise, or has been recorded in any reoora- 
of-right3 as holding, under the title ’’dakhal basalkar 
or other like appellation, land under another person 
and is, or but lor a special contract would be liable to 
pay rent, at a monthly or at any other periodical rate, 
for that land to such other person and has ereoted any 
structure on suoh land for a residential, manufacturing 
or business purpose and includes the successors in inte¬ 
rest of suoh person. 

[5] Mr. Mitfcer’s argument is based on the 
two expressions "or under any other like system 
and “whether under a written lease or other¬ 
wise”. It is not his contention that the defendant 
is a thika tenant in the sense that he could be 
called as "thika” or “thika masik utbandi” or 
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^thika raasik’’ or "thika bastu” what he oontends 
ia this that having held over after the expiry of 
the lease which I have mentioned, the defendant 
should be treated as holding the land within the 
meaning of the expression “under any other like 
system.” He further points out that the fact of 
there having been a written lease does not alter 
the situation because of the words “whether 
under a written lease or otherwise.” 

[6] Mr. Mitter contends that so far as the 
definition of "thika tenant” is concerned the 
Ordinance and the Aofc are more or less in simi¬ 
lar terms, and that his construction of the defi. 
uition section should be accepted. 

[ 7 ] I cannot accept his construction of 8. 2 
( 5 ), Caloutta Thika Tenancy Aot, l94STor S. 2 , 
iOaloutta Thika Tenancy Ordinance 1948. It seems 
jto me that a tenant can only be called a thika 
tenant under any particular system. It may be 
the system which has the well-known names 
mentioned in the statute, namely, “thika”, “thika 
masik utbandi”, “thika masik” or “thika bastu.” 
It may also be a similar system. But the fact 
of having a system under which a tenant holds 
ha a to be established. Mr. Mitter has frankly 
aonoedefl that he has no evidence on the point. 
In the absence of evidence, I am not'prepared to 
hold that as a matter of faot the defendant is a 
tenant under any system whioh oan be called 
the system of a thika tenant. Mr. Mitter con¬ 
tends that it should follow as a matter of legal 
sonstruction and interpretation of Oaloutta Thika 
Tenancy Act or ordinance and the definition as 
provided under 8. 2 (5), of that Act or 8. 2 of 
the ordinance. In my judgment, it is not a mat¬ 
ter of legal interpretation or construction, but is 
a question of faot in every case to be decided on 
the materials available in such case. But it is 
essential in my view for any defendant to prove 
and establish the system referred to in s. 2 of 
the ordinance or 8. 2 (5) of the Aot before he 
oan be called a thika tenant under the Ordinance 
or the Act. It is a matter of proof and evidence 
in every case. 

[8l In this particular suit the fact is that there 
was a lease, dated 1st July 1932. That lease was 
of the northern portion of the plot of land situa¬ 
ted at premises no. 236/l, Bowbazar Street, Cal¬ 
outta. It is not in evidence that the system 
mentioned in 8. 2 of the ordinance or 8. 2 (5) of 
the Aot prevails in the Bowbazar Street locality 
of the town of Calcutta. Then it was a lease for 
at first a fixed period of 10 years with option 
thereafter on the part of the lessee to extend the 
lease for a further period of 6 years. It gave 
leave to the lessee to construct and erect any 
atruotare on the land and under the terms of the 
lease the lessee was obliged to remove the struc¬ 
tures so ereoted before the expiry of the period 


mentioned in the lease. Analysing the different 
clauses in the alleged lease I do not consider that 
the present defendant can be called a thika 
tenant within the meaning of the Calcutta Thika 
Tenancy Ordinance, 1948 or the Calcutta Thika 
Tenancy Act, 1949. 

[9] Mr. Mitter has referred me to two deci¬ 
sions. One is a decision of Rishikesh Law v. 
Satishchandra, a. I. R. (9) 1922 cal. 123: (64 
i. c. 774). That was a deoision under the Bengal 
Tenancy Act. It was concerned with the inter¬ 
pretation of a Uriya document where the words 
"thika mokrar” were used and the nature of 
the land could be gathered from the fact that the 
tenant had to pay at so may annas per bigha for 
jalkar rent. There the learned Judges held that 
the word “thika” was used to indicate the crea- 
tion of a tenancy and the word “mokrar” written 
in Uriya was in reality intended to mean mok- 
rari indicating that the rent was fixed in perpe¬ 
tuity. I do not think that these considerations 
are germane to the construction now put before 
me. There are many kinds of tenures described 
in the Bengal Tenancy Aot and current in diffe¬ 
rent parts of the province. 

[10] The other decision to which my attention 
has been drawn by Mr. Mitter is Manmotha 
Nath v. Anath Bandu. 23 C. w. N. 201: (A. I. R. 
(6) 1919 Cal. 482) Mr. Mitter has referred me to 
p. 213 of that report. That again was a case 
under the Bengal Tenancy Act and it is not con¬ 
cerned with the question of construction that I 
have before me in this suit. 

[11] In that view of the matter I hold that 
there is nothing in this case to suggest or to show 
that the defendant is a thika tenant within the 
meaning of the Calcutta Thika Tenancy Ordi¬ 
nance, 1948 or the Calcutta Thika Tenancy Act, 


149. 

[12] There will accordingly be judgment for 
le plaintiff in terms of prayers l, 2, 3 and 5 of 
le plaint. The mesne profits would be at the 
kte of Rs. 2 per day until delivery of possession. 

[13] Mr. Mitter on behalf of the defendant 
as asked for some time to vacate on the V6ry 
Dod ground that bis client has got structures on 
le land whioh he had built. I think he is entifc- 
id to have some time. Mr. Mitter a3ks for six 
lonths’ time which I do not consider to be long 
avin* regard to the fact that he has beon there 
>r the last 15 years. The execution of this order 
jr vaoating possession will be stayed for six 
aonths within which time the defendant must 
acate. This indulgence of time for six months 
, given to the defendant on the defendant’s 
ndertaking not to prefer an appeal from this 

idgment. „ , , 

D H Suit decreed. 
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A. I. R. (37) 1950 Calcutta 232 [ C . N. 81.] 

P. B. Mukharji J. 

Benode Behary Roy — Plaintiff v. The 
General Assurance Society Ltd. — Defendant. 

Suit No. 1502 of 1942, Decided on 5th July 1949. 

Contract Act (1872), S. 62 — Contract of service 
—Alteration of terms at employee’s will—Unilateral 
alteration of'contract — Master and servant. 

There is nothing repugnant to the law of contract to 
have as one of the express terms of the contract itself 
that it will be alterable at the instance of one party 
alone. (Para 14] 

When an employee of a company, by the very terms 
of his contract of service, is to act according to the bye¬ 
laws of the company, and one of such bye-laws is that 
the byo laws can bo added to or altered at any time by 
the company, then the employee is bound by any 
alteration or addition of the bye-laws that may duly be 
made by the company even though such addition or 
alteration is made after the contract of service. This 
is so even if it means that tho employee thereby loses 
any vested right i. e. any right acquired by him before 
such alteration or addition. The problem is never met 
by raising in tbe abstract the principle of sanctity of 
contract or the doctrine of vested rights. The problem 
is always a problem of construction and interpretation 
of the true meaning and eflect of the terms of a parti¬ 
cular contract of service or employment and of the 
scope of tho relevant bye laws in relation]thereto. In 
such a case it is not appropriate to invoke tbe prsoe- 
denis to show that a company cannot alter its Articles 
of Association to commit a breach of contraot. (1900) 
1 Ch. 656 and (1915) 2 Ch. 186, Expl. and Disting.; 
(1898) 1 Q. 13. D. 71 and 1947-2 All. E. R.;28, Foil. 
(1864) 6 B and S. 840; (1910) 2 Ch. 248 and 1940 
A. C. 701, Discussed. [Paras 16, 18] 

( Held on a construction of the contract that the plain¬ 
tiff had lo3t his right to claim gratuity by cancellation 
of this relevant bye-law by the defendant company.) 

P. C. Mullich — for Plaintiff. 

O. K. Mitler — for Defendant. 

Judgment.—Tbe plaintiff sues tbe defendant 
company for tbe recovery of the sum of Rs. 6,134 
as being the gratuity alleged to be earned by the 
plaintiff as an employee of tbe defendant com¬ 
pany. Tbe defendant company resists tbe plain¬ 
tiff’s claim on the ground that the bye laws 
which entitled the plaintiff at one stage of his 
service to claim the gratuity had been altered 
before the termination of tbe plaintiff’s services. 
The vexed question as to how far a company by 
altering its bye-laws can prejudicially affect an 
employee’s contract of service ha3 been raised 
in this suit. 

[ 2 ] The facts may be stated very briefly. The 
plaintiff was appointed Secretary of the Com¬ 
pany in October 1924 at a salary of Rs. 150 per 
month and it is the pleading of the plaintiff that 
such appointment was subject to and in term3 
of tho regulations contained in the then bye¬ 
laws of the defendant company. He thereafter 
rose to the position of the Officiating General 
Manager of the Company in 1932-33. His services 
were terminated in December 1939 and he was 
admittedly paid his Provident Fund. 


[3] When be joined service of the defendant 
company as its secretary the bye-laws of the 
company at the time did not entitle him to any 
gratuity because his salary wa3 below Rs. 300 
per month. Gratuity at that time under the bye¬ 
laws was payable only to employees of the 
superior service of the company drawing a 
salary of Rs. 300 per month and over (Bye-law 54) 
and such gratuity was payable in lieu of pension 
(Bye-law 94 under Chap. 12 which Chapter deals 
with superior service only). The employees 
of the subordinate service of the company were 
given only Provident Fund for which provision 
wa3 made under chap. 13 of the bye-laws. The 
differed between the superior service and the 
subordinate service will appear under bye law 54. 
These bye-laws were published in 1923. The 
plaintiff reached the grade of Rs. 300 per month 
on 1st January 1929. Bye-law that governed 
grant of gratuity at that time is contained in 
Cl. 94 of the bye-laws published in 1923. That 

bye-law is in the following terms: 

‘‘94, Gratuities at the rate of a month’s pay for 
every year of service rendered are paid to employees 
on retirement in lieu of pension provided tbe following 
conditions are fulfilled: 

1. Service must be continuous, good, efficient and 
faithful. 

2. In the event of voluntary retirement before 
attaining the age of 55 years an employee must have 
rendered 15 years service. 

3. In the event of compulsory retirement by the 
Society for medical unfitness. 

4. No gratuities are granted to members of the 
Subordinate Staff. ’ 

[4] It was clear that when the plaintiff joined 
the service he did not come under the bye-law 
granting gratuity but when he reached the grade 
of Rs. 300 per month on 1st January 1929 he 
became eligible to come under the bye-law 
governing gratuity. Before his services were 
terminated in 1939 by the Board, Resolution 
no. 3 of the Directors dated 12th October 1935 
the bye-law granting gratuity was cancelled. 

[5] Mr. G. K. Mitter learned counsel appear- 
ing for the defendant company gave up all points 
of defence taken in the written statement except 
the defence that the amendment of the bye-laws 
cancelling provision for gratuity as depriving 
the plaintiff of his right. He has confined him¬ 
self to one issue whioh he has raised and that 

issue is: , 

“Does the alteration of the Bye-law by the Board 
Resolution No. 3 dated 12th Ootobei 1935 cancelling 
provision for gratuity deprive the plaintiff of hia rign 
to olaim any gratuity"? 

[6] On that basis no evidence has been called 
on either side. It is admitted on both sides that 
when the plaintiff joined the service as secretary, 
under the bye-laws published in 1923 the plain¬ 
tiff had no claim to be eligible to any gratuity. 
It is also admitted that when from 1st January 
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1929 the plaintiff reaohed the grade of R3. 300 
per month Bye-law 94 became-operative on him 
but that such bye-law was cancelled in 1935 
before the plaintiff’s service was terminated in 
1939. It is also admitted that such cancellation 
was duly made and in accordance with the 
power given by the bye-laws themselves. What 
however has been contended on behalf of the 
plaintiff is that by such cancellation the plain¬ 
tiff’s right has not been loBt. There is an 
admitted brief of correspondence and documents 
which has been marked as Ex. ‘a’ in this suit. 
The records of the plaintiffs service as well as 
all material facts will appear from such exhibit. 

[7] Before I notice the arguments in this case 
it will be necessary to refer to bye-law 4 which 
remained all the time without amendment and 
which was continued although bye-laws were 
amended from time to time. In my judgment 
the decision in this case will depend on a con¬ 
sideration of the effect of that bye-law on the 
construction ot the contract of service. Bye¬ 
law 4 runs in the following terms: 

“4. The Board of Director* reserve to themselves 
the right of altering or addiDg to at any time, the 
rules contained in these Bye-lawa.” 

[8] This bye-law 4 was in the bye-laws of 
1923 and was there at the time when the Board 
Resolution of 12 th October 1935, was passed. It 
was an operative bye-law at all material time. 

[9] The argument for the defendant company 
is this. Bye-law 4 gives the Board of Directors 
of the Company the right of altering or adding 
to at any time the Rules contained in the bye. 
laws. The relevant contract of appointment of 
the plaintiff is contained in letter dated 28 th 

September 1924. The letter provides 
"you aro to act according to our instructions and 
orders issued to you from time to time and the Bye- 
laws, a copy thereof is supplied herewith and deduc¬ 
tions towards Provident Fund contributions and 
seourity deposit shall have to be made out of your 
monthly dues as usual." 

That letter of appointment does not make 
gratuity an express term in the contract of 
service. The claim for gratuity therefore can 
only be based on the bye-laws. The company 
has a right to alter the bye-laws providing for 
gratuity at any time by reason of bye-law 4. 
As the bye-law was cancelled as a result of the 
Resolution of the Board of Directors dated 12 th 
OOtober 1935 the plaintiff has no claim. That in 
brief is the contention of the company. 

[10] Mr. P. C. Mullick appearing for the 
plaintiff has ably put forward his case. His 
first argument is that although bye-law 4 i3 in 
very wide terms it does not permit the company 
to alter the provision for gratuity in such a 
manner as to deprive the plaintiff from earning 
the gratuity granted by the previous bye-law of 


1929 he having oueo come under its operation. 
In support of this submission Mr. Mullick 
has relied on the observation of Lindley 
M. R. in Alien v. Gold Iieefs of T Vest 
Africa , Ltd., (1900) l cb. 650 at pp. 071 to 071: 
(69 L. J cb. 2G0) and on the judgment of 
Sargant J.iu British Syndicate Ltd. v. Al per ton 
"Rubber Co. Ltd., (1915) 2 cb. lfcO : (81 L. J. cb 
665) which followed and adopted at p. 193 of 
that Report the observation of Bindley M. R. 
Both ibese case-s however are cases concerning 
the rights of a member and shareholder of a 
company as against the company. They are nol 
cases as between an employee of the coin pan j 
and the company. It may be observed tbat they 
are cases where the statutory right of alteration 
of Articles of a Company under the Company 
Law was one of the considerations. No ques 
tions of Company Law or of the statutory rights 
of the Company to alter Articles arise in ibis 
case. 

[ 11 ] Special emphasis was laid by Mr, Mullick 
on the following passage in the judgment of 
Lindley M. R. in Allen v. Gold Beefs of West 
Africa Ltd., (1000) 1 Cb. 656 at p. 671: (69 L. J 
Ch. 266) : 

"the power thus couferred on companies to alter the 
regulations contained in their articles is limited only 
by the provisions contained in tho statute and the con¬ 
ditions contained In the Company’s Memorandum of 
Association. Wide however as the language of S. 50 is 
the power conferred by it must like all other powers be 
exercised subject to those general principles of law and 
equity which are applicable to all powers conferred on 
tho majority aud enabling them to bind minority. It 
must be exercised not only in the manner required by 
lau> but also bona fide for the benefit of th company 
as a whole and it must not be exceeded. These condi¬ 
tions are always implied and are seldom U over ex¬ 
pressed.’’ 

Mr. Mullick invokes tbat passage in the judg¬ 
ment of the Master of the Rolls and asks me to 
construe tho wide powers of bye-law 4 as 
"subject to those general principles of law and 
equity.” In my opinion, the general principles of 
law aud equity which the Master of the Rolls con¬ 
sidered in that case were, (l) that the power must 
be exercised in ft manner "required by the law 
and (2) bona fide for the benefit of the company 
and not in breach of the principle that the majo¬ 
rity should not oppress the minority. No scope 
of the application of the first principle exists m 
the present case as the amendment is not 
suggested to have been made illegally or in a 
manner not justified by law. Indeed Mr. Mullick 
for the plaintiff has conceded that the cancella¬ 
tion has been duly and lawfully made according 
to bye-law 4. The second principle that in com¬ 
pany law the majority cannot oppress the mino. 
rity has no concern with the facts of the present 
case. If that be so I cannot put any fetter on 
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the unrestricted right of altering or adding to at 
any time the Rules contained in the Bye-laws 
t,nd which right is conferred under bye-law 4 . 
Indeed, the Master of the Rolls in the passage that 
follows the observations on which Mr. Mullick 
relies says this 

' but if they (the two principles I have referred to 
ibove) are complied with I can discover no ground for 
judicilly putting any other restriction on the power.” 

[12] In my opinion I feel the same way and 
I consider that I cannot judicially put any restric¬ 
tion on the right conferred under bye-law 4 . 

[13] In the recent decision of the House of 
Lords, Southern Foundries Ltd. v. Shirlaio 
reported in 1940 A. c. 701 : (1940-2 ALL E. R. 
Re) « very groat divergence of judicial opinion 
is expressed. In that case the contract of appoint¬ 
ment of the Managing Directors was "for ten 
years from 1st December 1933.” Article 91 of the 
Company whose Managing Director the plaintiff 
was, provided that the Managing Director 

'ahall be subject to tho provisions of any contract 
between him and the company but subject to the same 
provision as to resignation or removal as the other 
Direotore of the company and if he ceased to hold the 
ofTioo of the Director ho shall ipso facto and immedia¬ 
tely ‘‘cease to bo a Director.” 

By an amendment of the article, th6 plaintiff 
was removed under the amended article before 
the period of ten years expired. The plaintiff 
daimed damages for wrongful repudiation of the 
contract and before the trial Judge succeeded in 
obtaining a decree for damages. The Court of 
appeal affirmed the deoree for damages although 
Sir Wilfred Greene M. R. dissented. The com¬ 
pany appealed to the House of Lords and the 
appeal was dismissed by the majority of the 
members although here again both Viscount 
Maugham and Lord Romer dissented. That case 
does not assist the plaintiff here. There the con¬ 
tract was expressly for ten years and the articles 
relating to the removal of the Managing Direc¬ 
tor were expressly "subject” to the contract. 
Here the letter of appointment does not expressly 
include any term in the contract regarding 
payment of gratuity to the plaintiff, and the 
Bye-laws were not made subject to the contract 
of appointment. On the contrary it expressly 
incorporates the bye-laws in the terms of the 
contract. It is only in the bye-laws that the 
provision for gratuity had been made and such 
bye-laws also provided expressly that they could 
be altered or added to at any time by the Board 
of Directors. The question therefore resolves to 
a question of construction of the particular con¬ 
tract of service. 

[Id] The principle laid down by Cockburn 
0. J., in William Stirling v. Maitland (1864) 

5 B. & s. 840 at p. 852 : (34 L. J. Q. B. l) that 
if a party enters into an arrangement which can 


only take effect by the continuance of such an 
existing state of circumstances there is an implied 
engagement on his part that he shall do nothing 
of his own motion to put an end to that state of 
circumstance under which alone the arrange¬ 
ment can be operative and the prinoiple laid 
down by Kennedy L. J. in Measures Bros. 
L'd. v. Measures , (1910) 2 ch. 248 at p. 258 : 
(79 L. J. ch. 707), that it is elementary justice that 
one of the parties to a contract shall not get rid 
of his responsibilities thereunder by disabling the 
other contractor from fulfilling his part of the 
bargain are well established. But before these 
principles can be applied, the more fundamental 
question is what is the contract between the 
parties. If the contract is that the very Bye-laws 
under which gratuity can be claimed and paid 
are subject to alterations or additions at any 
time then such a question resolves itself in my 
opinion into one of true construction of the 
agreement or contract of service. There is in, 
ray judgment nothing repugnant to the law of 
contraot to have as one of the express terms of 
the contraot itself that it will be alterable at the 
instance of one party alone. If one contracting 
party gives to the other contracting party the 
right to alter the terms of the contract between 
them the Court is not justified in my view to 
apply the principles of Cockburn 0. J. and 
Kennedy L. J. which were approved by the 
House of Lords in Southern Foundries Ltd. v. 
Shirlaio , 1940 A. 0. 701: (1940-2 ALL E. R. 446). 
In the majority opinion of the House of Lords 
the reference to these principles are made by 
Lord Atkin and Lord Porter. But the speeoh of 
neither of these two learned Lords discusses the 
context in whioh the principles are to be 
applied. It is only in the dissenting speeoh of 
Viscount Maugham that a reference is made to 
such a consideration. Indeed at p. 712 of that 
Report, Viscount Maugham observes on the 
principle laid down in the statement of Cook- 
burn 0. J. : 

‘‘This is not a rigid rule. It is oapable of qualification 
in any particular oase. And it is a rule the application 
of which depends on the true construction of the 
agreement." 

There is nothing in the majority opinion whioh 
oan be said to dissent from this statement of 
Viscount Maugham on this particular point. 
The principle that Courts should uphold the 
sanctity of a contract makes it all the more 
necessary in my opinion for the Courts to exa¬ 
mine with care the terms and true construction 
of such contraot or else there is the risk or 
danger of misdirected righteousness in the name 
of sanctity of contract. 

[16] From the point of view of conetraotion 
the contract in the particular case before the 
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House of Lords was different from the contract 

that is before me. As Lord Atkin pointed out 

at p. 721 of that Report: 

“Artiole 91 was thus expressly subjeot to the provi¬ 
sion of the agreement so far or rather if in any event it 
should eonfliot with the provisions of the agreement 
■such as the ten years’ term of engagement.” 

Secondly, Lord Atkin also observed at p. 723 of 
that Report that the articles in that case gave 
the Directors “power to dismiss but the power 
to dismiss is to be distinguished from the right to 
dismiss.” Neither of these considerations is ap- 
plioable to the present case before me. Bye-law 
4 in expressed terms gives "the right" to alter 
or add to the Rules contained in the Bye-laws. 
Secondly, the letter of appointment doe3 not 
make it any express term of the contract of 
service that the plaintiff should receive any 
gratuity or that the Bye-laws are to be subject 
to the contract of service. Nor indeed the plain- 
fsiff could come under that provision a3 at the 
time of appointment his salary was not of the 
grade which could come under the operation of 
the Bye-law providing gratuity. 

[16] In my judgment the true construction 
of the plaintiff’s contract of service with the 
defendant company is that the contract of the 
plaintiff was "to act according to the instructions 
and orders issued from time to time aud the 
Bye-laws.” The result is that the contract of 
service incorporated the Bye laws. Consequently, 
one of the terms of the contract is that the 
plaintiff gave to the Board of Directors the right 
to alter or add to at any time the Rules contain¬ 
ed in the Bye-laws by virtue of bye-law 4. As 
gratuity could only be claimed under bye-law 94 
it was a term of the contract according to my 
construction that bye law 94 providing for 
gratuity could be altered at any time. If, there¬ 
fore, it has been cancelled as a result of the 
Board Resolution No. 3 dated 12th October 1935 
that was by virtue of the terms of the contraot 
and was not in breach thereof. It is therefore 
not appropriate in my view to invoke the pre¬ 
cedents to show that a Company cannot alter its 
Articles of Association to commit a breach of 
contract. 

[17] The next argument of Mr. Mullick for 
the plaintiff is that even if bye-law 4 justifies 
alteration, no alteration could be made which 
affects a vested right and the plaintiff according 
to him had acquired a vested right. I do not 
consider that on 12th October 1935 when the 
Resolution of the Board of Directors cancelled 
bye-law 94 providing for gratuity the plaintiff 
had any vested right in fact or in law to the 
gratuity. The right to claim gratuity is by terms 
of bye-law 94 could only arise "on retirement ’. 
But the plaintiff was in service on that date and 


had not retired he being retired four years there¬ 
after in 1939. There is therefore no question of 
vested right. Again whether a vested right in 
particular circumstances can be altered is in my 
view a question of construction of the contract 
with reforence to the Bye-laws in a particular 
case. A somewhat similar argument was ad¬ 
vanced in Smith v. Galloway, (1S98) l Q. B. D. 
71 at p. 75 by the learned counsel for the plain¬ 
tiff and I can do no better than quote the 
observation of Wright J. in that case at p. 77 of 
the Report and which observations I respectfully 
follow: 

‘‘Then the second point made by the plaintiff was 
that if the plaintiff did by joining the Society assent to 
a subsequent alteration of the Rules he did so subject 
to this limitation, that the alteration should not affect 
a vested interest and should not deprive him of any 
benefit to which he has already become entitled at the 
time of alteration made. But I can see no ground for 
introducing any such limitation into his contract. It is 
a matter of every day occurrence for the Society such 
as this to make alterations in the Rules. Where the 
only contract between the Society and tho member in the 
original contract under which he bc:ame a member 
and that as is the case here, provides for alterations of 
the Rules he is bound by any subsequent alterations 
that may be made within the power of alteration, 
whatever (he extent of that alteration may be.” 

Kennedy J. agreed with the observations of 
Wright J. in that case. In that view of the matter 
the second argument of the learned counsel 
for the plaintiff cannot also iu my opinion 
succeed. I also find support for the conclusion 
to which I have arrived from the judgmont of 
Sellers J. in Yeo v. Stewart, reported iu (1947) 
2 ALL E. R. 28 : (177 L. T. 428) and particularly 
the observations of that learned Judge at pp. 33 
and 34 oi that Report. As tbe learned Judge 
there says at p. 33 of that report relying on tbe 
observations of Rowlatt J. iu Page v. Liverpool 
Victoria Friendly Society, (1926) 42 T. L. r. 712: 

‘ - the rulea here incorpcrated into this contract do pro- 
vido their own terms of amendment aud alteration and 
therefore tho plaintiff fail on his contention with regard 
to the contract, assumin'/ of course, that tho Rules hr.vo 
been properly amended as required by the Rules them¬ 
selves." . , 

[ 18 ] I have como to the conclusion that when 
an employee of a company, by the very terms 
of his contract of service is to act according to 
the Bye-laws of the Company, and one of such 
Bye-laws is that the Bye-laws can be added to 
or altered at any time by tbe Company, then 
the employee is bound by any alteration or 
addition of tho Bye-laws that may duly bo made 
by the Company even though such addition or 
alteration was made after the contract of service. 
Thi 3 i3 so even if it moans that the employee 
thereby loses any vested right i. e. any right 
acquired by him before such alteration or addi- 
tion. The problem is never met by raising in 
the abstract the principle of sanctity of contraot 
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jor the doctrine of ve3ted rights. The problem in 
my opinion is always a problem of construction 
and interpretation of the true meaning and effect 
of the terms of a particular contract of service or 
employment and of the scope of the relevant Bye¬ 
laws in relation thereto. Accordingly I answer 
the issue in the affirmative. 

Uy] This disposes of all the arguments of 
Mr* Mullick advanced on behalf of the plaintiff. 
Mr. Mullick has not contended that the altera- 
tion of the Rules by cancelling the provision for 
gratuity has not been lawfully made. It is neces¬ 
sary here to observe further that Mr. G. K. Mitter 
for the Company makes it quite clear that if auy 
argument was going to be made on behalf of 
the plaintiff' that the Bye-law relating to gratuity 
has not been properly or lawfully cancelled 
under bye-law 4 then Mr. Mitter will raise the 
plea of estoppel a3 raised in para. 11 of the 
written statement. It is not necessary for me to 
deal with this point as Mr. Mullick has accepted 
the position that he does not coutest the pro¬ 
position that bye-law 94 has been properly and 
duly cancelled under bye-law 4 and it is on that 
basis that Mr. Mitter’s concession on the point 
of estoppel ha3 been made. It is therefore not 
necessary for me to decide whether bye-law 94 
was duly and properly cancelled by virtue of 
bye-law 4. I need observe that the plea of 
estoppel which Mr. Mitter gave up was based on 
the contention that the service of the plaintiff 
was non-pensionable and was suoh that it did 
not attract auy pension or gratuity at all. In 
fact as the plaintiff admits in para. 12 of the 
plaint he was duly paid the Provident Fund 
which is admitted at the bar to be a sum of 
Its. 12,911-1-0 when he wa3 retired in the year 
1939. The defendant’s contention on the ground 
of estoppel is that having taken benefit of pay¬ 
ment of Provident Fund which according to the 
defendant the plaintiff wa3 entitled to by nature 
of his service the plaintiff could not claim the 
double benefit of both the Provident Fund and 
the gratuity. Indeed under ch. XII of the Bye 
laws the distinction was clearly made between 
the superior service which alone was pensionable 
and entitled to gratuity, and the upper and 
lower subordinate staff which was non-pension¬ 
able under ch.xill of the Bye-laws and entitled 
only to Provident Fund. I need therefore only 
record the fact in the judgment that Mr. G. K. 
Mitter learned counsel for the defendant has 
given up the point of estoppel only on tbe basis 
that Mr. Mullick on behalf of the plaintiff con¬ 
cedes that bye-laws 85 and 94 could be lawfully 
cancelled under bye-law 4. 

[20] In tbe circumstances tbe suit fails and is 
dismissed. Tbe defendant would have been enti- 
tied to costs. But Mr. Mullick submits that the 


plaintiff may be relieved from costs. Mr. G. K. 
Mitter consents to give up costs. Having regard 
to such consent I make no order as to costs in 
tbis suit. 

[ 21 ] I direct the two printed books containing 
the bye-laws ono published in 1923 and the other 
published in 1929 with amendment slips be made 
exhibits in tbis suit, as both the learned counsel 
on either sido have relied on them in their argu¬ 
ment. 

K.S. Suit dismissed. 
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Harries G. J. and Chatterjee J. 

Rameswarlal Bagla and others—Plaintiffs 
— Appellants v. Bezonji Barjorji Nadad- 
walla and another — Defendants — Respondents > 

A.F.O. D. No. 101 of 1948, D/- 7-4-1949, from 
judgment and decree of Clough J., D/- 14-7-1948. 

(a) Limitation Act (1908), S. 22 — Partners ot 
firm on record either as plaintiff or defendant — 
Civil P. C. (1908), O. 1, O. 30, R. 9. 

Where A, one of tho two partners A and B of firm 
X, sues B and C who are partners of firm Z, the suit 
is properly constituted and the addition of firm X as 
plaintiff is not neoessary as all the partners of the 
firm X are on record either as plaintiff or S3 defendant 
and the Court will adjust the rights of tho partners by 
giving a declaration that A and B as partners of firm 
X will be entitled to the relief in proportion to their 
shares in the firm. Order 30, R. 9, Civil P. C. does not 
prevent the Court from making an order so as to give 
appropriate relief when all the necessary parties are 
before it. [Paras 19, 26, 28} 

Annotation : (’44-Com.) C. P. C., O. 1 (Gen.) N. 2, 
Pts. 5, 6 ; O. 30, R. 9, N. 1; Lim. Act, 8. 22, N. 6. 

(b) Contract Act (1872), Ss. 39, 64, 72 — Money 
received under contract subsequently varied. 

Where under the original oontract one party has 
advanced some money to the other and the contract is- 
subsequently varied by consent of parties the latter 
must, In tho absence of any agreement to that effect, 
return the sum to the former, call it money had and 
received or money held by one to the use of the other 
or money due ou fai'.uro of consideration. To such a. 
case S 39 or S. 64 is not applicable. [Para 15] 

Annotation : ('46-Man.) Contract Aot, S. 72, N. 2- 

G. P. Kar — for Appellant. 

F. S. Sunila — for Respondent. 

Chatterji J —This is an appeal from a judg - - 
ment and decree of Clough J. dated 14th July 
1948, whereby he dismissed the plaintiffs’ suit 
with costs. 

[2] Three persons, viz ., Radhakissen Bagla, 
Ramniwas Bagla and B. B. Nadodwala, carried 
on business under the name and style of “Bagla 
Minerals Company”. The said Mr. Nadodwala 
and one Mr. Haq carried on business in part¬ 
nership under the name and style of “ Behar 
Mining Company.” They were also owners of a 
colliery known as East Chasnalla Colliery. 

[3] According to the plaintiffs on 12th Decem¬ 
ber 1942, the Bagla Minerals Company (herein¬ 
after called the plaintiff firm) agreed to buy 
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•and the defendants in their firm of Behar Min- 
ing Company (hereinafter called the defendant 
firm) agreed to sell 2,600 tons of coal on the 
following terms: (a) 600 tons of coal lying at 
Ea3t Chasnalla Colliery at Rs. 12 per ton f. o. r., 
Jharia; (b) 2,000 tons Golukhadih Steam Coal 
which had been bought from another concern 
of Nadadwala called the Bengal Transmarine 
Company at Rs. ll per ton f. o. r., Jharia; (c) 
Delivery of 2,600 tons was to be given by 3lst 
March 1943 and the goods were to be loaded in 
wagons provided by the East Chasnalla Colliery 
out of their own allotment to the extent of 
GO wagons per month; (d) The plaintiff firm was 
to pay to the defendant firm the full value of 
600 tons in advance. They were also to deposit 
Rs. 4,000 with the defendant firm against the 
value of 2,000 tons of coal a3 and by way of an 
advance. 

[ 4 ] The plaintiff firm in pursuance of the con¬ 
tract paid a sum of Rs. 7,200 to tho defendant 
firm for the total value of 600 tons in advance 
and on the next day they paid a further sum of 
Rs. 4,000 to the defendant firm being the advance 
against the said 2,000 tons. 

[6l According to the plaintiff firm there was 
subsequent variation of the term3 of the con- 
tract and it was agreed that (a) the defendant 
firm would sell only GOO ton3 of steam coal 
lying at East Chasnalla Colliery for and on 
account of the plaintiff firm, (b) the defendant 
firm would supply soft coke in place of steam 
coal and (c) the defendant firm would pay the 
sale proceeds of 600 tons to the plaintiff firm 
after deducting loading charges and other ex¬ 
penses. 

[6] The plaintiff firm were supplied from time 
to time only 130 tons of soft coke out of 600 tons 
of steam coal. The plaintiff firm were paid 
altogether B8. 2571 10-9. The defendant firm fail¬ 
ed and neglected to sell the remaining quantity. 
Alternatively, there was a claim for damages for 
conversion of that coal. The defendant firm 
failed and neglected to give delivery of tho 
2,000 tons or any portion thereof. 

[7] The suit was instituted originally by 
only two plaintiffs, viz., Radhakisson Bagla and 
Ramniwas Bagla against Nadadwala and Huq 
who were described as carrying on business 
in partnership under the name and style of 
Behar Mining Company. There was a claim for 
account in respect of the sale of 600 tons of 
steam coal and for delivery of the coal still un 
delivered or the value thereof and for damages. 
There was also a claim for the refund of the 
sum of Rs. 4,000 which had been advanced as 
aforesaid by the plaintiff firm to the defendant 
firm. 


[8] The defenoe was principally directed 
against the subsequent agreement as pleaded by 
the Baglas. The defendants, however, admitted 
that there was some kind of variation in 1943 
but according to the defendants tho terms set¬ 
tled were different and the terms as arranged 
were set out in para. 10 of the written statement. 

[9] On the main issue of this case, namely, 
issue fi, as to the variation of tho original con- 
tract of 12th December 1942, my learned brother 
Clough J. did not accept the evidence adduced 
by the plaintiffs. His finding is that the plain¬ 
tiffs failed to prove that there was any agree¬ 
ment of the kind allsged by them, lie also held 
that what really happened was that the original 
contract was varied by consent. The total quan- 
tity was reduced to 500 tons and the price was 
also reduced to Rs. .11-8-0 per ton. But the 
learned Judge did not accept the evidence of 
Nadawala that it was agreed between the parties 
that the plaintiffs would not be entitled to 
refund of Rs. 11,200 which had been already 
paid by them. In his careful judgment, the learn¬ 
ed Judge pointed out, and in our opinion cor¬ 
rectly, that no such term was mentioned in 
the correspondence and was inconsistent with 
tho bill dated 21th May 1943 which had been sub- 
mitted by the defendant firm to tho plaintiff 
firm and that it was not referred to at all in the 
written statement. 

[10] The learned Judge also held that Behar 
Mining Company was ready and willing to per¬ 
form their part of the new agreement but it was 
the Bagla Minerals Company which failed to 
perform tho eoutract either in its original form 
so long as it existed, or, as it was subsequently 
varied. 

[ill Tho plaintiffs failed to establish tho 
case made by them in the plaint that the defen¬ 
dants had sold some of the coal and misappro¬ 
priated the sale proceeds and the relevant issues 
were answered by the learned Judge in favour 
of the defendants. The defendants raised a ploa 
of limitation which was negatived by tho learned 
Judge. On his findings on tho relevant issues the 
learned Judge dismissed the suit with costs, and 
refused to grant any' relief to the plaintiffs. 

[12] The suit as originally framed was insti¬ 
tuted on 19 th May 1945 by tho two Baglas men- 
tioned above. It was contended that they wore 
not competent to maintain the suit in the 
absence of Nadadwala who was the third partner 
of the firm of Bagla Minerals Co. More than 
three years later, the plaint was amended on the 
application of the plaintiffs and tho firm of 
Bagla Minerals Co., was added as a plaintiff 3. 
During the pendency of tho suit, Radhakissen 
Bagla died and in his place Rameshwarlal Bagla 
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was substituted. The plaint was actually amend- 
ed and re-verified on 12th July 1948. 


[3 3] Learned counsel for the plaintiffs appel- 
lants, Mr. G. P. Kar, accepted the findings of 
the learned Judge and contended with consider- 
able force that in any event his clients were 
entitled to the refund of Rs. 8G28-5-3 being the 
difference between Rs. 11,200 which had been 
paid or advanced by the plaintiff firm and 
Rs. 2571-10-9 which is the total price of the coke 
supplied by the defendant firm. We are inclined 
to accept the contentions of Mr. Kar on this 
point, although the plaintiff’s did not claim 
specifically in the plaint the refund of both the 
sums of Rs. 4000 and Rs. 7200. Mr. Arun Sen for 
the respondents urged that in view of the absence 
of a specific prayer in the plaint no refund 
should be allowed. We cannot accede to this 
submission as it would mean pushing technicality 
to absurd limits. The learned Judge, Clough J. 
was referred to Ss. 39, 64 and 75, Contract 
Act and also to a judgment of the Judicial 
Committee in Muralidhar Chatter jee v. Inter, 
national Film Co. Ltd ., 70 I. a. 35: 47 C. W. N. 
497: (A. I. R. (30) 1943 P. O. 34). 

[14] that case is an authority for the pro¬ 
position that a contraot which may be "put an 
end to” under s. 39, Contract Act, is voidable 
and 8. 64 of the Act applies to cases of rescission 
under S. 39. The right to recover damages in 
cases where the contract has been rendered 
voidable’ by the wrongful act of a party thereto 
and has been rescinded by the other party is a 
right expressly conferred by the statute. In 
Muralidhar’s case, (70 I. A. 35: 47 O. w. n. 497: 
A. I. R. (30) 1943 P. 0. 84), the appellant had 
wrongfully refused to perform his part of a con- 
tract entered into with the respondents, and the 
latter had rightfully put an end to the contract 
under S. 39 and they were held to be liable 
under S. 64 to restore to the appellant thejbenefit 
received from him under the contract. The 
learned Judge was right when he observed that 
Muralidhar's case , (70 I. A. 35: 47 0 . w. N. 497: 
a.I.r. ( 30 ) 1943 P. c. 34), had no application to the 
facts of the present case. Clough J. pointed out 
that "the plaintiff’s pleading does not justify 
the making of a decree on the basis of a con¬ 
tract whioh has been rescinded resulting in right 
to a refund.” All that the Judicial Committee 
decided in that case was that where a party to a 
contract had elected to put an end to the con¬ 
tract under S. 39, he is bound to return or restore 
any benefit or advantage that he had received 
under the contract although he can olaim damages 
for the breach of the contract. A liability to 
make restitution attaches to the party who res¬ 
cinds or puts an end to a contraot under s. 39. 


[15] In this case there is no room for the in-l 
vocation of S. 39 or S. 64 , Contract Act. This igt 
not a case where one party had become entitled 
by reason of the other party’s default to put 
an end to the contract, nor is it a case where a 
contract has become voidable at the option of 
one party under s. 64. But that is no reason 
why the plaintiff firm should not get back the 
moneys which they had advanced when accord- 
to the learned Judge’s finding a variation was 
agreed upon between the parties as aforesaid. 
There was no agreement that the defendant firm 
would be entitled to retain or to forfeit any part 
of Rs. 11,200 which had been advanced or paid 
by the plaintiff firm. In this state of things it 
would be contrary to equity and justice to refuse 
any relief to the plaintiff firm. Clearly they 
would be entitled to get back rs. 11,200 less the 
price of coal or coke which had been supplied to 
them. Call it money bad and received or money 
held by the defendant firm to the use of the 
plaintiff firm or money due on failure of con¬ 
sideration, the defendant firm must repay the 
difference, viz. rs. 8628-5-3 to the plaintiff firm, 
unless the suit is barred by the law of limitation. 
But the equities between the members of the 
plaintiff firm have got to be worked out in any 
event as described hereinafter. 

[16l Mr. Arun Sen contended that the learned 
Judge’s judgment was not correct on the ques¬ 
tion of limitation. In our opinion, Clough J. took 
the correct view on this question and the suit 
was not barred by limitation under 3. 22 , Limi¬ 
tation Act. That section reads as follows : 

"22 (1) Where, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the suit 
shall, as regards him, be deemed to have been insti¬ 
tuted when he was so made a party. 

(2) Nothing in sub-s (1) shall apply to a oase where 
a party is added or substituted owing to an assignment 
or devolution of any interest during the pendency of a 
suit or where a plaintiff is made a defendant or a defen¬ 
dant is made a plaintiff.” 

[17] All persons who have a joint cause of 
aofcion must be impleaded before the period of 
limitation prescribed by the Act. When a suit 
is instituted within time by some of the persons 
who have a joint cause of action and other per¬ 
sons are added as plaintiffs after the period of 
limitation, then the whole suit is barred as the 
original plaintiffs could only enforce their claims 
in conjunction with the added plaintiffs. Bam • 
sebukv.Bam Lai Koondoo, 6 Cal. 816: (8C.L.B. 
457). Mir Tapurah v. Gopi Narayan, 7 0 . L. J. 
261. 

[is] It sometimes happens that a suit is in¬ 
stituted by some persons and later on it appears 
that other persons who were necessary parties 
must be joined. In such a case additional parties 
may be impleaded but with regard to the parties 
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subsequently added the suit is to bo treated as if 
it was instituted on the day when they were 
aotually made parties. It is a just rule, because 
a person who may have a clear right against 
another by lapse of time should not be made to 
lose such rights for no fault of his. Section 22 
was enacted with a view to safeguard such a 
right. 

[19] Here the suit had been properly consti¬ 
tuted at the date of its institution, because all 
the necessary parties had been impleaded. Really 
the addition of the plaintiff firm was not neces¬ 
sary as all the members of that firm were on 
the record either as plaintiffs or as defendants. 

[20] In our opinion this case is covered by 
Rustomji Aspandyarji Sethna v. Sheth Pur - 
s hottamdas Chaturdas, 25 Bom. 606 : (3 Bom. 

L. R. 227), where Jenkins C. J. passed a decree 
in somewhat similar oircumstancee. A Division 
Bench of this High Court has held that the rule 
that the same man cannot be the plaintiff and 
the defendant in the same suit loses much of its 
force in India where the Courts are Courts of 
Equity and when all the parties are before the 
Court and their rights can be determined and ad- 
justed: Mahomed Faiz Chowdhury v. Upendra 
Lai Singh Roy, 2 I. 0 . 597 (cal.). 

[21] In the Bombay oase the plaintiff, one 
Purshottamdas Chaturdas, describing himself as 
the owner of the firm of Gordbandas Bhagwan- 
das, instituted a suit against his son Nagindas 
and bis co-partners who carried on (business in 
partnership in the name of Pathak Bhanghavi 
& Co. Nagindas along with his father Purshot¬ 
tamdas were members of a joint Hindu family 
and were equally interested in the firm of Gor- 
dhandas Bhagwandas. The trial Court passed a 
decree for the amount olaimed by Purshottam¬ 
das against the defendants in respect of advances 
made by the firm of Gordbandas Bhagwandas to 
the firm of Pathak Shanghavi & Co. Two of the 
defendants appealed. Pending the appeal the 
plaintiff died and his son the defendant Nagin- 
das was substituted in his place. Thus, Nagindas 
was interested both as a creditor and debtor. 
Jenkins C. J. held that as all the parties inte- 
rested were before the Court either as plaintiffs 
or as defendants, the Court should adjust and 
determine their rights in accordance with justice, 
equity and good oonsoience. 

[22] Purshottamdas and Nagindas had equal 
shares in the firm of Gordbandas Bhagwandas 
and the learned Chief Justice held that the trial 
Court should have made a declaration that they 
were entitled to the amount advanced in equal 
Bhares and that it ought to have passed a decree 
that one moiety thereof should be paid to Pur- 
ehottamdas and the other moiety treated as an 


item to the credit of Nagindas in the account 
of the partnership of Pathak Shanghavi & Co. 

[23] The situation became complicated because 
on Purshottamdas’ death pending the appeal 
Nagindas as his heir had become the sole plain¬ 
tiff. The Court of appeal did not pass a decree 
in his favour even in respect of the half share of 
Purshottamdas, but only declared that for this 
amount also Nagindas was entitled to credit in 
the partnership accounts aforesaid. 

[ 24 ] Jenkins C. J. followed Bosanquet v 
Wray, (1816) 6 Tauntan 597 : (16 R. R. 677) and 
pointed out that where an individual is a 
common partner in two houses of trade, no 
action can be brought by one house agaiu3t the 
other house upon any transaction between them 
while such individual is a common partner. The 
learned Chief Justice observed as follows: 

‘•This doctrine is founded on the elementary rule of 
procedure, too often disregarded in this country, that 
the same individual, even in different capacities, can 
not be both a plaintiff and a defendant to one and the 
same action. While, however, at Common Law this rule 
led to the result wo have indicated, the Courts of Equity 
surmounted this difficulty. Though they observed 
strictly the rule that a man canuot be both plaintiff 
and defendant, they did not allow it to stand in the 
way of doing justice between the parties; for, provided 
all interested were before the Court either as plaintiffs 
or as defendants, they adjusted and determined their 
rights. Thi 3 is aptly exemplified in Luke v. South Ken¬ 
sington Hotel Company, (1879) 11 Cb. D. 121 : (48 L. 
J. Ch. 361). 

"Similarly, we think the fact that Nagindas was in¬ 
terested both as creditor and debtor cannot stand iD 
the way of our adjusting the rights of the parties In 
accordance with the enjoined rule of justice, equity 
and good conscience. To learn the goal to whioh that 
guiding principle should direct our steps it will be well 
to consider separately what the rights first of Purshot- 
tamdaE, and then of Nagindas, would have been bad 
the money advanced been in each case his alone. Now 
if Purshottamdas had been the solo creditor, be clearly 
could have recovered the amounts in a suit properly 
framed for that purpose : had the advance been out o' 
Nagindas’ separate moneys, a suit to recover that 
monev would not have lain; for one partner cannot 
sue for money lent by him to a firm of whioh he is r. 
member, as the advance would be but an item in the 
partnership account. 

"This we think gives a clue to the proper equitable 
principle to be applied here. First, wo must determine 
the shares in which Purshottamdas and Nagindas were 
interested in the firm of Gordbandas Bhagwandas. In 
some cases this might be a matter of considerable 
difficulty, but not In the present instance; for it is not 
auestioned that the two were equally interested in tbit 
ffrm, and we think we are entitled to take that as the 

basis of adjustment. . . 

"That it is within the power of the Court to adminis¬ 
ter equity on these lines is. we think, to be inferred from 
Piercy v. Fynney, (1871) 12 Eq. 69 : (40 L. J. Ch. 
404). Therefore, we think there should in the lower 
Court have been a declaration that Purshottamdas and 
Nagindas were entitled to the amount advanced lo 
equal shares and a decree, that one moiety thereof 
should be paid to Purihottamdas, and the other moiety 
treated as an item to the credit of Nagindas in the 
partnership accounts." 
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[25] In our view it is within thepower of 
this Court to administer equity between the 
parties on the lines suggested by Jenkins C. J. 
in the above case. There is a recent judgment of 
the Judicial Committee in Monghibai v. Coo. 
verji, 6G I A. 210 : (43 C. W. N. 869 : A. I. R. (26) 
1939 p. c. 170), where some of the partners sued 
as plaintiffs and others were joined a? defen. 
ctants. As all the parties interested were before 
the Court, judgment was given in favour of all 
the partners. 

[ 26 ] The tv.’o Bagla plaintiffs have each 4 as. 

3 pies share in the plaintiff firm and Nadad. 
wala has 7 as. 6 pies share therein. These shares 
[are undisputed. There would be a declaration 
that the two plaintiffs and Nadad wala as part, 
ners of the firm of Bagla Minerals Co. are entit¬ 
led to Rs. 8.628-5 3 in the above shares. Out of 
this amount Rs. 4,582.12-9 being eight annas six' 
pies’ share thereof, should be paid by the defen- • 
dants to the Bagla plaintiffs and the balance 
being Rs. 4015-8-6 should be treated as an item 
to the credit of Nadadwala in the partnership 
account of the defendant firm of Bebar Mining Co. 

[27] It was contended by Mr. Sen that the 
judgment of Jenkins C. J. in the Bombay case 
is no longer good law in view of o. 30, R. 9, in 
the Civil P. C. of 1906 . That rule reads a3 
follows : 

"This order abnll apply to suits between a firm and 
one or more ot the partners therein and to suits bet¬ 
ween Grins having one or more partners in common; 
but no execution shall be issued in such suits except 
by leave of the Court, and, on an application for leave 
to issue such execution, all such accounts and inquiries 
may be directed to be taken and made and directions 
given ns may be just.” 

[ 28 ] In our view, this Rule does not in any 
way affect the soundness of the judgment of the 
learned Chief Justice in the Bombay case. 
Rule 9 of O. 30 reproduces R. 10 of O. 48-A of 
the Rules of the Supreme Court in Eugland. It 
simply provides that suits between a firm and 
one of its members or suits between two firms 
with common partners can be instituted in the 
firm name provided the firms carry on business 
in British India. But no execution will be levied 
in such a suit except by leave of the Court. 

In our opinion, the safeguard introduced against 
execution of decree in a suit coming within the 
scope of R. 9 is meant to secure an equitable 
adjustment of the rights and liabilities of the 
partners inter se as indicated by Jenkins C. J. 
in the above case. In the "Yearly Practice” it is 
pointed out that this rule did not alter the sub- 
stautivo law as it existed before the enactment 
of the rule. We agree with this view and in our 
opinion nothing in R. 9 prevents the Court from 
making an order bo as to give appropriate relief 
when all the necessary parties are before it. 


[29] One of the original plaintiffs Radhakiasen 
Bagla is dead and it is conceded that his eon 
Rameshwarlal who has beeD substituted in his 
place is not entitled to his share of the decretal 
amount except on the production of a Succes. 
eion Certificate. The appeal is allowed and the 
decree of Clough J. is set aside. There will 
be a decree for Rs. 2291-6-4^ in favour of Ram. 
nivas Bagla. There will be a further decree for 
the said sum in favour of RameshwarLal Bagla, 
but he must produce a Succession Certificate 
before the decree is finally completed. The 
defendant Nadadwala will be entitled to credit 
for the sum of Rs. 4045-8-6 in the partnership 
accounts of Behar Mining Co. 

[30] It is conceded by Mr. Ear that Bagla 
Minerals Co. which was added as plaintiff 3 
in the year 1948 need not have been made a 
party as all the persons interested in that firm 
were already impleaded in this suit and were 
before the Court. If that firm was a necessary 
party on the date of the institution of the suit, 
then the suit would have been barred under 
S. 22 , Limitation Act. But Mr. Ivar concedes 
that the addition of the firm was superfluous 
and be has proceeded on the footing that the 
firm need not have been made a party. There, 
fore, there will he no decree in favour of that 
firm. 

[31] The appellants will be entitled to one 
half of the costs of the lower Court and one 
half of the costs of this appeal. Certified for two 
counsel. 

Harries C. J.— I agree. 

d.h. Appeal allowed. 
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Harries C. J. and Chattebjee J. . 

In the matter of Tripura Modern Bank 
Ltd.; Her Highness Maharani Regent Moha- 
debi of Tripura and others — Appellants . 

A. F. 0. 0. No. 42 of 1949, D/- 26th April 1949, 
from judgment of Sarkar J., D/- 1st Maroh 1949. 

(a) Interpretation of Statutes — Restrictions in 
heading. 

The natural meaning of the clear words of an enact¬ 
ment should not ba cut down by reading into the same 
any restrictions derived from the heading. [Para 6] 

Annotation : ('44-Com.) Civil P. 0., Pre. N. 10. 

(b) Interpretation of Statutes — Retrospective 
efiect — Vested rights should not be affected by 
giving such effect — Enactment dealing with pro¬ 
cedure applies to pending actions — Appellate 
Court can give effect to remedies introduced by 
statutes pending appeals. 

It ia a well settled rule of oonstruotion that a te*- 
trospective operation is not to be given to a statute so 
as to impair an existing right or obligation. But the 
law is different with regard to matters of procedare 
and enactments dealing with procedure apply to pend¬ 
ing actions unless a contrary intention is expressed or 
clearly implied. [Para 14] 
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Thereforo an appellate Court Is entitled to give 
effect to remedies introduced by enactments passed 
pending appeal. But it must give effect to the same 
law regarding vested rights a3 that which was in force 
at the time the Court of first instance dealt wi'h the 
matter. [Para 11] 

Annotation : (’44-Com.) Civil P. C., Pre. N. 3. 

(c) Banking Companies Act (1949), S. 45 — 

Banking Companies (Control) Ordinance (1948), 
Cl. 12 — Scope and applicability — Section 45 of 
Banking Companies Act, 1949, is retrospective 

Either S 45, Banking Companies Act, 1949 or 
Cl. 12, Banking Companies (Control) Ordinance, 1918 
does not affect vested rights or substantive law, but 
deal with the mode and method in which persons who 
want a Bcheme to be approved by the Court have to 
approach the company Judge in order to obtain the 
appropriate order. Therefore provisions either with 
regard to certificate or report from a bank or any other 
authority are merely auxiliary to the substantive right 
which had been conferred by S. 153, Companies Act 
and in that view S. 45, Banking Companies Act, 1949 
would be rostrospective. [Para 13a] 

Therefore where a creditors’ application under 
S. 153, Companies Act for the consideration of a 
scheme for a banking company was dismissed on the 
ground that it was not accompanied by a certificate of 
the Reserve Bank as requirod under Cl. 19, Banking 
Companies (Control) Ordinance of 1918, the appellate 
Court before which the appeal against that order was 
pending, when the Banking Companies Act, 1949, which 
dispensed with the necessity for suoh a certificate as a 
condition precedent to the application came into force, 
can give effect to it and hold that the application was 
properly instituted: Case law referred. [Paras 13a, 15] 

Sarat C. Dose and R. Chmdhur\j — for Appellants. 
H. N. Sanyal — for Respondents. 

Chatterjee J. — Thi9 is an appeal from a 
judgment of Sarkar J., dated 1 st March 1949, 
whereby he dismissed an application presented 
by a number of creditors of the Tripura Modern 
Bank Ltd., under 8.153, Companies Act. 

[2] This Bank had a subscribed capital of 
Rs. 22,50,000 and a paid up capital of Rs. 15,54.000, 
It was made a scheduled bank in the year 
1945, but it got into difficulties thereafter. In the 
petition it was stated that by reason of various 
difficulties and the change in the political situa¬ 
tion the business of the company was affected 
and it had to meet liabilities to the extent of over 
two croreB of rupees. Owing to the suspension 
of business of a number of banks in Calcutta 
which were also scheduled banks, the company 
was unable to meet heavy demands and it was 
not possible for the bank to make further pay- 
ments without realising its investments. 

[3] The petition discloses that the situation 
is really serious. The liability of the Bank on 
the date of the presentation of the petition was 
over two crores and three lacs of rupees and it 
says that it has assets valued over two crores 
and fifteen lacs of rupees. But these facts have 
got to be ascertained on proper materials. Its 
cash balanoe is practioally exhausted and it had 
therefore to approach the Court with an applica¬ 
nt C/31 & 32 


Caloutta 241 

tion for a moratorium under S. 277 (n), Companies 
Act. The Court admitted the petition and ad¬ 
journed the same till 24th January when a petition 
for winding up of the bauk was fixed for bearing. 

[ll Ou2itb January tbe Court made an order 
for winding up and ap,.oiuted a membtr of the 
Bar as liquidator. Thereafter the present petition 
under 8 . 153 was put forward for the considera¬ 
tion of a scheme by Her Highness Mabarani 
Regent of Tripura and sixty-seven other Creditors 
whose total claims amounted to over ten lacs of 
rupees. 

[5l The main difficulty in the way of the 
petitioner was Cl. 12 Banking Companies 
(Control) Ordinance, i9iS (Ordiuanco No. XXV 
[25] of 1948 ). Uodnr cl. 12 *. 

‘‘Notwilfiat indiug anytbmg contained in any law for 
tbe time being n force —(a) no Court shall entertain 
an application for sanctioning a compromise or arrange¬ 
ment between a Daukmg company and its creditors .... 
unless tlio application m>ido in respect thoivof is 
accompanied by a report of the Reserve Bank certifying 
that such compromise or arrangement is not detr mental 
to the interests of tbo depositors of such company.” 

Sarkar J. in a very careful judgment 
dealt with the arguments put forward by Mr. 
S. C. Bose in support of tbe application. Mr. 
Bose contended that on a proper construction 
Cl. 12 waB restricted to an application for 
sanctioning a achemo or compromise resulting 
in an amalgamation and to amalgamations by 
banking companies outside Court. Thero was 
some justification for nutting forward this argu¬ 
ment on the part of Mr. Bose, because Cl. 12 bad 
a heading which was in the following terms : 
“Restrictions on amalgamation.” 

[ 6 J After considering the relevant authorities 
cited before him Sarkar J. bold, and in my 
opinion rightly, that tho heading was somewhat 
misleading and he refused to cut down the 
natural rneaumg of the clear words of the enact- 
meat by reading into the same any restrictions 
derived from the heading. The learned Judge 
pointed out with considerable force that if the 
Court was to accolo to Mr. Bose’s contention, 
it would make cl. 12 practically nugatory. In 
our opinion Sarkar J. was justified in refusing 
the application as be did, in view of tho Ordin. 
an;e then in force. 

[ 7 ] On appeal, it was contended by Mr. 
8 . C. B jse on behalf of tbo appellants that in 
view of tho chaDge in the law the Court of appeal 
is entitled to take into consideration the legisla¬ 
tive changes effected after the decision given by 
Sarkar J. Pending appeal the law on tho point 
has been changed and now an application under 
B 153 can be entertained by the Court without 
any report or certificate of tbe Reserve Bank of 
India. Tbe alteration in the law was effected by 
the Banking Companies Act, 1949 (Act x [ 10 ] of 
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1949) which received the assent of the Governor. 
General on loth March 1949. According to its 
preamble it is an Act to consolidate and amend 
the law relating to banking companies. Under 
a. 45 of this Act 

“Notwithstanding anything contained in any law for 
the time being in force — (a) no Court shall sanction 
a compromise or arrangement between a banking 

company and its creditors.unless the compromise 

or arrangement is certified by the Reserve Dank as not 
being detrimental to the interests of the depositor of 
such company.” 

[8] In support of his contention Mr. Bose 
referred to a judgment of the Federal Court 
in Laohmeshwar Prasad v. Keshwar Lai 
1940 F. C. R. 84 : A. I. R. (28) 1941 F. C. 5. 
In that case the Patna High Court had dec. 
lared S. 11, Bihar Money-lenders Act (Act ill 
[3] of 1938) to be ultra vires. An appeal was-pre- 
ferred to the Federal Court. During the pendency 
of the appeal in the Federal Court, the Bihar 
Moneylenders Act (III [3] of 193S) was repealed 
and re-enacted as Act Vli [7] of 1939. The ap¬ 
pellants before the Federal Court sought to claim 
the benefit of the change in the legislation, that 
is, S. 7 of the Act of 1939. The learned Advocate- 
General of India, Sir Brojendra Mitter, urged 
that the Federal Court ought not to take any 
notice of the legislative changes which had 
supervened since the decision on appeal was 
given; but the Federal Court declined to accede 
to bis argument and took into consideration the 
subsequent legislative alteration. The learned 
Judges pointed out that the hearing of an appeal 
under the procedural law of India is in the nature 
of a re-hearing and therefore in moulding the 
relief to be granted in a case on appeal the ap. 
pellate Court is entitled to take into account 
facts and events which have come into existence 
after the decree appealed against. An appellate 
Court is competent therefore to take into account 
legislative changes since the decision in appeal 
and its powers are not confined only to see 
whether the lower Court’s decision was correct 
according to the law as it stood when its decision 
was given Accordingly the Federal Court gave 
effect to 8. 7 of the Act of 1939 and the appel¬ 
lants were given the benefit of that section. It 
is to be observed, however, that the latter Bihdr 
Act had in terms been made retrospective and 
therefore the Federal Court was in a position to 
give effect to the law as enacted by the later 
statute. 

[9] Mr. H. N. Sanyal, learned counsel for the 
liquidator. has pointed out with considerable force 
that the position is different when the later enact¬ 
ment is not made retrospective. He referred us to a 
judgment of Lord Wright in In re a Debtor (no. 
490 of 1935), (1936): Ch. 237 : (105 L. J. Oh. 129). In 
that case the argument rested upon & construction 


of the Bankruptcy statutes. Under s. 126, sub- 
8. (1), Bankruptcy Act of 1914 : 

‘Every married woman who carries on a trade or 
business, whether separately from her husband or not. 
shall be subject to the bankruptcy laws as if she were a 
feme sole." 

A married woman entered into a large num- 
ber of speculative Stock Exchange transac¬ 
tions with the petitioning creditors and wa3 
indebted to a very large extent. The creditors 
obtained judgment against her. The creditors 
then petitioned for a receiving order. The debtor 
disputed the petition on the ground that she was 
a married woman who was not carrying on a 
trade or business within the meaning of S. 125 of 
the Act of 1914. The Registrartion held that the 
transactions in which the debtor had been engaged 
constituted the carrying on by her of a business 
within the meaning of S 125 and made a receiv- 
ing order against her. Then an appeal was pre¬ 
ferred. During the pendency of the appeal, the 
Law Reform (Married Women and Tortfeasors) 
Aot, 1935 was passed. It was provided by S. 1 (d) 
of the Act of 1935 that a married woman shall be 
“subject to the law relating to bankruptcy in all 
respects as if she were a feme sole ". By sch. II 
of that Act S. 125, Bankruptcy Act of 1914 was 
repealed and by S. 4, sub.s. (1) it was provided as 
follows : 


“Nothing in this Part of this Act shall .... enable 
iny judgment or order against a married woman in res¬ 
pect of a contract entered into or debt or obligation 
ncurred before the passing of this Act, to be enforced 
n bankruptcy . . .” 

[ 10 ] The Court of Appeal held that the Regis¬ 
trar was right in holding that the transactions 
in question constituted the carrying on by the 
debtor of a business within S. 125 (l) of the Act 
if 1914. An argument was advanced be'ore the 
Court of Appeal on the basis of the new legisla¬ 
tion which altered the law. Lord Wright in 
negativing that argument observed as follows: 

•'The eame reasoning would, I think, justify th® 
[Jourt in proceeding under S. 125, Bankruptcy Ac , 
L914, even though the bankruptcy proceedings were no 
:ommenced until after the Act of 1935 came in 
operation so long as the act of bankruptcy was at l, „ 
l .o that Act. Counsel for the debtor relied on Q ui fj 6r ' 
Maple son. (18S2) 9 Q. B D. 672 : (52 L. J. Q B. 44). 
That. however, was a case merely dealing with ma 
of procedure or remedies to which a different rule ap¬ 
plies. It is not necessary to quote any authority for ‘ 
distinction save what was t-aid by Jessel M **• in ^ 
Joseph Suche & Co., (1875) 1 Ch D. 4S : (45 L. J. wu 
12) 'It i3 a general rule that wheD the Le S'® lftt 
alters the rights of parties by taking away or conferring 
any right of action, its enactments, unles in exp 
terms they apply to pending actions do not affect ■ 
It is said that there is one exception to that rn , 
namely, that where enactments merely affect Pr° ce ““ 
and do not extend to rights of action, they have_ 
held to apply to existing rights, and it is sugg» 
here that the alteration made by this section (• ■> 
S. 10. Judicature Act, 1875) Is within that exception, 
am of opinion that it is not. This is an altera 
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merely in proeed-sre, but in the right to prove for a 
debt which is not distinguishable in substance from a 
right of action before winding up, being simply a legal 
proceeding to recover a debt against a company in 
liquidation. . . .’ 

“Thus while an Appellate Court is able, and bound, 
to give effect to new remedies which have been intro¬ 
duced by enactments passed after the order appealed 
from was made by the Court of First Instance, yet with 
regard to substantive rights it is well established that 
the Appellate Court must give effect to the same law as 
that which was in force at the date of the earlier pro¬ 
ceeding." 

[ 11 ] With great respect we agree with what 
Lord Wright said in the above case. An appel¬ 
late Court is entitled to give effect to remedies 
introduced by enactments passed pending appeal, 
but it must give effect to the same law regard¬ 
ing vested rights as that which was in force at 
the time the Court of first instance dealt with 
the matter. 

[ 12 ] Mr. Bose conceded that the views ex¬ 
pressed by Lord Wright were applicable to tho 
interpretation of Indian statutes. The real ques¬ 
tion we have got to decide is whether thi3 is a 
matter of procedure or remedy or a matter 
affectiDg the substantive rights of parties. Learn- 
ed counsel for the Liquidator. Mr. Sanyal, urged 
that on a proper construction of Cl. 12 of the 
Ordinance of 1948, tho jurisdiction of the Court 
was taken away and this Court had no power 
or authority to entertain any application for 
sanctioning a compromise and that the certificate 
of the Reserve Bank was a condition precedent 
to the accrual of the right on the part of the 
company or the creditors concerned to approach 
the Court with an application for sanctioning a 
scheme or an arrangement. Mr. Bose on the 
other hand argues that it is really a question of 
procedure or remedies and the appellate Court 
is able and bound, in the words of Lord Wright, 
to give effect to the new remedies which have 
been introduced by the later legislation passed 
in 1949 which really removed the fetter whereby 
a certificate of the Reserve Bank was made a 
condition precedent to tho Court’s entertaining 
a petition for sanctioning a compromise or an 
arrangement. 

[181 In my view, the correct law was laid 
down in a judgment of the Judge ordinary in 
Watton v. Watton, (18G6) L. R. 1 p. 227:(85 L. J. 
Mat. 95). There the learned Judge observed as 
follows: 

“And although a suitor may have a vested right to a 
decree, tho mode and method in which he is to ap¬ 
proach the Court in order to obtain it, and tho time 
within which that or any other step in the cause is 
to be taken, are merely auxiliary to that right, and 
may be changed, either by the legislature or by the 
rules and orders of the Court, without any infringe¬ 
ment of the right Itself." 

[18a] In that case the learned Judge observed 
(that the later statute applied to pending actions 
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as it really dealt with the mode and method in 
which a litigant was to approach tho Court. In 
my view the relevant sections of the abovei 
statutes do not affect vested rights or substan¬ 
tive law, but deal with the mode and method im 
which persons who wanted a scheme to be ap¬ 
proved by the Court had to approach the 
company Judge in order to obtain the appro¬ 
priate order. Therefore provisions either with 1 
regard to certificate or report from a bank or 
any other authority were merely auxiliary to tho, 
substantive right which had been conferred by 
S. 153, Companies Act. In that view the later 
legislation would be retrospective. 

[14] The rule of construction is well settled.) 
Retrospective operation is not to be given to a' 
statute so as to impair an existing right or obli-j 
gation. But the law is different with regard to 
matters of procedure. In re Athlumney, ( 1398 ) 
2 Q. B. 547 : (G7 L. j. Q. b. 936). No person has 
a vested right in procedure and if tho Legislature 
alters tho mode of procedure a litigant has to 
proceed according to the altered mcde. Enact¬ 
ments dealing with procedure apply to pending 
actions unless a contrary intention is expressed 
or clearly implied. 

[15] In this case no existing rights or obli¬ 
gations are beiDg impaired. With a view to 
meeting the emergency caused by a series of 
bank crises the Ordinance was enacted so as to 
help the Court with some pnma facie evidence 
in the form of a certificate recommending tbo 
favourable consideration of a scheme. But that 
report or certificate was not binding on tho 
Court. In my opinion the later statute which 
dispenses with such certificate at the initial stage 
does not impair or abrogate any substantive 
right but deals with the method or manner of 
invoking the Court’s jurisdiction under S. 153 . 
Companies Act. Braund J. in tbe case o! 
Benares Bank Ltd. v. Shri Sri Prakasha 
Bliagawan Das, A. I. R. (33) 1946 ALL 2G9 : 
(I.L.R. (194G) ALL. 46l) had to consider tho effect 
of the amendment of S. 235 (l). Companies Act by 
Act XXII [221 of 193G. The learned Judge observ¬ 
ed that the real question was whether there was 
an alteration of substantive law a3 opposed to a 
mere law of procedure, that i3, whether there was 
an intention adversely to affect the subject in tho 
sense of depriving him of some accrued right or 
interest. If it is a more alteration of procedure, 
then the statute i3 retrospective. But if it is a 
question of taking away the accrued right or 
interest of tbe subject, then the statute should 
not be given retrospective effect. 

[16l In nay view the later statute of 1949 has 
not abrogated or taken away any vested or 
accrued right. It has only regulated procedure 
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and there is no alteration of the substantive law 
on the subject affecting the rights of parties. 

[ 17 ] I would refer to a judgment of Sir 
Charles Sargent C J. and Candy J. in Bal. 
krishna Pandharmath v. Bapu Yesaji, 19 B mi. 
201 Under b. 254, Civil P. C. of 1882 uncertified 
adjustments could not be recognised by any Court. 
That section was altered by a. 27, Amending Act 
of 1888 by which uncertified adjustments could be 
recogoised by Courts other than the Court execut¬ 
ing the decree. The question was whether the later 
statute was applicable to adjustments previous to 
tho Amending Act. The learned Chief Justice 
held that the effect of that section was to alter 
the practice or procedure of the Code. The ordi¬ 
nary rule is that changes in matters of procedure 
are retrospective. The same principle is appli- 
cable boro and as tha rights of parties are not 
being takon away or impaired, it i3 our duty to 
give effect to the subsequent change in the law 
relating to procedure and the appellants should 
be given tho benefit of S. 45 of Act X tlO] of 1949. 

[ 18 ] The order of Sarkar J. is set aside and 
this case will go back to the learned company 
Judge, Sinha J., who will give the appropriate 
directions with regard to tho necessary adver- 
tisHments and the summoning of tho requisite 
meetings. 

Liyj The Official Liquidator will be entitled 
to the costs of this appeal as between attorney 
and client. Mr. Bose’s clients will bear their own 
costs of this appeal. Certified for two counsel. 

[20] An order for stay was granted by this 
Court which only asked tho liquidator not to 
distribute the assets nor to sell any furniture. 
But otherwise the liquidator was to function as 
Buch. There is a question as to whether advertise- 
raents with regard to winding up should be 
forthwith published or not. Necessary directions 
will be obtained from Sinha J. in that behalf. 

Harries C. J. — I agree. 

M.K.S. Order accordingly- 


* A. I. R. (37) 1950 Calcutta 244 [ G. N. 84.] 

Roxburgh J. 

Rajani Kanto Das — Petitioner v. Dayal 
Chand De and others—Opposite Party. 

Civil Rule No. 1260 of 1919, D/- 13 1-1950, from 
order of Sm. C. C. J., Calcutta, (Before the Registrar's 
Bench) D/- 4-8-1919. 

(a) Presidency Small Cause Courts Act (1882), 
S. 41 — Proceedings under Chap. VII, are not a 
suit. [Para 6] 

Annotation : (’46 Man.) Pres. Sm. Cause Courts 
Act, S. 41 N. 1. 

*(b) Presidency Small Cause Courts Act (>882), 
S. 48 — Decree for ejectment against tenant — 
Remedy of sub-tenant claiming under S. 11 (3), 
West Bengal Act XXXVIII [38] of 1948—Procedure 


—Civil P. C (1908), S. 141—Houses and Rents_ 

West Bengal Premises Rent Control (Temporary 
Provisions) Act (XXXVIII [38] of 1943), S. 11 (3). 

Where, in a proceeliog under Chap. VII, for recovery 
of prssession, a decree for ejectment ia passed against a 
tenant a -ub tenant, who considers that by virtue of 
S. 11 |3), West Bengal Premieea Rent Control (Tempo¬ 
rary Provisions) Act (1948) he ia in no way bound by 
tho order, cannot apply for rescinding or varying the 
deoree under S 11 (3) and S 8, West Bengal Act and 
for staying of tho execution. The orrect procedure for 
the sub tenant to follow is to come to the Court under 
the ^pprop-iate provision* of O 21, Civil P. C„ which 
provisions are automatically brought into operation by 
S. 48. [Para 10] 

Annotation : ('44-Com) Civil P. C., S. 141 N. 2. 
("46-Man.) Pres. Small Causes Court’s Aot, S. 48 
N. 1. 

Sarat Chandra Jana and Binodlal Ohosh 

— for Petitioner. 

Apurbhadhan Mukherjee Narcndra Nath Banerjea 
and Suahtl Kumar Banerjce—lot Opposite Party. 

Order—This is a Rule obtained against an 
order of the Registrar of the Court of Small 
Causes, Calcutta, rejecting an application before 
him by a sub-tenant. There was a proceeding 
by Dayal Chand Dey and Murari Mohan Dey 
under chap. VII, Presidency Small Cause Courts 
Aot, 1882 , against Baidynath Seal, in which an 
order was parsed on 13th July 1949, thus : "By 
consent the suit is decreed with costs.’’ 

[2] The petitioner claims to be the sub-tenant 
of BaidyaDath Seal and considers that in effect 
he cannot be removed from the part of the pre¬ 
mises which he holds as a sub-tenant under 
Baidyanatb Seal in view of the provisions of 
S. 11 (3), West Bengal Premises Rent Control 
Act, 1948. He also in his application made some 
reference to S. 18 of that Aot (which appears to 
me to have no bearing on the present question 
at all) and made a number of somewhat strange 
prayers which it is not necessary to set out; but 
his principal prayer was that a notice be issued 
on the opposite party, namely, the plaintiffs and 

defendant in the proceeding under Chap, vil 
“to show cause why the applicant, the lawful sub tenant 
under tho defendant, should not be deemed to be a 
tenant direot under tho plaintiffs and the decree passed 
without the knowledge of the applicant be rescinded 
or varied under S. 11, cl (3) and S. 8, WeBt Bengal 
Premises Rent Control Act, 1948 and in the meantime 
all further proceedings and execution be stayed in the 
meantime.” 

[3J The learnd Registrar has remarked in bis 
order ; 

“As there is no special provision that the substantive 
right granted to a sub-tenant under S. 11 (3). West 
Bengal Premises Rent Control Aot, 1948 can be enforced 
by an application in this Court, the Small Cause Court 
cannot entertain the matter." 

[ 4 ] He has stated further that "the applicant 
has, therefore, to bring a regular suit in the 
Hon’ble High Court and obtain an order staying 
delivery of possession .. He granted a short 
stay to give the applicant time to file his suit. 
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[5] It would seem that perhaps through some 
misunderstanding of the effect of the provisions 
of 8. 16, West Bengal Premises Rent Control 
Act, the Registrar has come to believe that some 
alteration has been made in the provisions of the 
Act so that the Court now has a power to try a 
a suit for ejectment; otherwise it is not easy to 
understand why the order is passed in the form 
quoted above that the suit was deoreed by con. 
sent. The position has been discussed in the 
case of Amulya Ratanv. Meghviala Dutt, 63 
C. W. N. 474. Tbe proceedings under chap. VII, 
are not a suit and indeed, 8 14 of the Act, under 
whose provisions power can he conferred on the 
Registrar to deal with such proceedings, specially 
provides that for the purpose of that section 
only that shall be deemed to be a suit. The 
point is of eome importance in considering whe- 
ther the learned Registrar is correct in eaymg 
that there is no provision that rights of the sub. 
tenant under S. 11 (3), West Bengal Premises 
Rent Control Act can be enforced by an applica- 
tion in the Court of Small Causes. 

[6] In my opinion, the matter is provided fo r 
in 8. 48, Presidency Small Cause Court? Act. 
which lays down that in all proceedings under 
Ohap. VII, tbe Small Cause Court shall 

“as far aa may be and except as herein otherwise pro¬ 
vided follow the procedure prescribed for a Court of 
first Instance by the Code of Civil Procedure.” 

Ordinarily, the Small Cause Court by virtue of 
the provisions of S. 19 (d) of the Act, which bars 
the Court’s jurisdiction in suits for recovery of 
immovable property, has nothing to do with 
immovable property either in suits or in execu- 
tion. But there are some special provisions in 
the Act which do result in the Court having 
some jurisdiction in respect of immovable pro. 
perty. One provision is 8. 28 dealing with a 
matter of structures attached to immoveable 
property and other provisions are in chap. VII. 
Chapter VIII also relating to distresses gives 
special procedure for the recovery of rent due 
whiob, at any rate, brings the Court in its pro. 
ceediDg in the samo relation with immovable 
property. It seems to be a fundamental necessity 
of natural justice that the party who is not 
bound by the proceeding in a Court should not 
be deprived of his posaeseion of property by any 
act of that Court Aa a corollary it is natural to 
find provision that any person who considers 
that he is not so hound will have an opportunity, 
if he finis he is affected by the orders of the 
Court, to come before tbs Court and at least to 
aic his objection. 

[7] If the order of the learned Registrar, as 
given in the present form, is correct, then the 
provisions of the law relating to the procedure 
of the Presidency Small Cause Court are such 


that the sub-tenant, although he contends that he 
is in no way bound by the order of the C< urt, 
cannot be heard by the Court. In my opinion, 
the view of the Registrar is not correct. 

[81 The provisions of the Presidency Small 
Cause Courts Act as regards the procedure arc 
unfortunately id a somewhat jumbled condition. 
Some attempt has heen made to clarify matters 
by the issue in January last year by this Court 
of Rules of practice and procedure and tbo like 
mane under the appropriate provisions of the 
Presidency Small Cause Courts Act and the 
Code of Civil Procedure. In the case of tbe 
ordinary Courts, a person in the position of the 
present applicant would come before the Court 
with an application under 0 21 R 97 or rather 
98, or R. 100 and his objection would bo heard. 
It is probable, as Mr. Mukberjee points out, that 
ordinarily id tbe case ot sub-tenaots the result 
would be that hiB application would fail on the 
ground that it would be held that he was bound 
in any case by the decree against his lessor, but 
at any rate there is a procedure provided by 
which he at least can have bis objection beard 
by the Court to the order which, if enforced, 
will dispossess him. In tbe rules framed under 
S. 9, Presidency Small Cause Ccu ts Act, there 
is provision for such a procedure i 1 the specific 
case of a claimant to structures n«ulr, with under 
8 . 28. I refer to the rules in chap. XX.I under tbo 
be*diDg ' Resistance to delivery to purchaser”-- 
Rule 69 under the heading specifically referring 
to property mentioned in 8 . 28 of the Act, and 
Rr 71 and 73 giving power to tbe Cuurt to pass 
an order either in favour of or againBt the 
objector. 

[ 9 ] In the case of distresses under chap. VHI, 
the Act itself provides a procedure in S. 61 for 
adjudication of claim cases in eucn matters bv a 
Judge of tbe Small Cause Court. Incidentally, 
the Act itself in that section makes provision 
that tbo procedure of the Small Cauao Court in 
cases under 8. 61 is to conform so far as may bo 
to tbo procedure in an ordinary suit in such 
Courts. 

[ 1 OI Are we then to say that in the case of a 
proceeding for recovery of possession under 
Cbap. Vil of the Act the person claiming to be 
iD no way bound by the Court a order has no 
remedy because there is no procedure providing 
for him to be beard ? In my opinion, tbo answer 
is clearly, no, and the reason why no specific 
rules have been framed under 8. 9 of tbe Act tor 
such a procedure are that such rules could not be 
framed because of tbe provisions of 8. 48 in 
Cbap. Vil iteolf which I have already referred to. 
The Act itsblf provides that tbe procedure in tho ( 
Small Causes Court in these matters under; 
Chap. VII is to be the same as that prescribed in, 
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'what may be called a mofussil Court by the 
jCivil Procedure Code. In my opinion, this 
automatically brings into operation the provi. 
sions of chap. (Order?) XXI and in particular 
the rules relating to the procedure for hearing 
■claims. This is recognised in the form of s. 141, 
'Civil P. C., as applied to the Calcutta Courts of 
Small Causes by this Court in exercise of its 
powers under S. 8, Civil P. C., itself. The sec¬ 
tion as adapted for those Courts i3 as follows: 

“The procedure provided in this Code and in the 
Presidency Small Cause Courts Act, 1S82, in regard to 
suits shall, as far as it can bo made applicable and except 
as therein otherwise provided be followed in all pro¬ 
ceedings . in the Court of Small Causes of Cal¬ 

cutta." 

The words "and except as therein otherwise pro¬ 
vided” have reference to provisions in the Small 
Causes Court Act such as those of S. 48. 

[11] Apart from the provisions of S. 48, this 
would make applicable, to all proceedings other 
than suits, in the Courts, the procedure ordinari- 
ly applicable to suits, as is done in 8. 141, Civil 
P. C., itself. But the adapted section recognises 
that as a special provision with regard to proce¬ 
dure for matters under chap, vii has been laid 
down in s. 48 of the Act itself, this Court by 
adaptation of 3. 141 under 8. 8, Civil P. C., could 
not alter that provision. I may add as my own opin¬ 
ion that matters could be much simplified if the 
Presidency Small Cause Courts Act were amend¬ 
ed so that all the procedure could be provided 
for in one place as it were instead of being scatter¬ 
ed about as it is, partly in the Act by reference 
in sections like Ss. 4S and 61 and partly by ad¬ 
aptation of the Code and partly by rules made 
under S. 9. That is, however, purely a personal 
opinion. I merely mention it because it seems 
that owing to those difficulties the actual pro¬ 
vision applicable in the present case seems to 
have been lost sight of. In my opinion, therefore, 
the appropriate order that the learned Registrar 
Bhould have made was merely to point out that 
the application in the form in which it stood 
could not be dealt with, but that the applicant, 
if he considered he had a grievance and a right, 
and if and when the order of the Court was 
sought to be enforced so as to affect bis right, 
could come to the Court under the appropriate 
provision under 0 . 21 of the Code and he would 
be heard. 

[ 12 ] I wish to make it clear that in what I am 
saying I am not in any way suggesting anything 
as to what w T ould be the actual result of suoh an 
application, or what exaotly are the rights of the 
sub-tenant under s. li (3), West Bengal Pre¬ 
mises Rent Control Act, or what would be proper 
order for the Court to pass in view' of the altera¬ 
tion in the law made by those provisions. The 
point in this matter arises mainly from the fact 


&. I. B. 

that the learned Registrar’s order, as it stands, 
is based on a wrong view of the position with 
regard to procedure and partly from the fact 
that my attention has been drawn to several cases 
in which various applications of various kinds to 
enforce the right under 8.11 (3), West Bengal Pre¬ 
mises Rent Control Act had been made and the 
parties have simply been told that that particular 
method of applying is a wrong one. I have not 
seen in any case anywhere any suggestion as to 
what is the correct procedure for the sub-tenant 
to follow. 

[13] The result in any case is that the rule is 
discharged. I make no order as to costs. 

v.b.b. Rule discharged. 

A. I. R. (37) 1950 Calcutta 2*6 [0. N. 85.] 

Harrieb C. J. 

Pacha alias Naran Naskar and others — 
Accused—Petitioners v. The King. 

Criminal Revn. No. 635 of 1949, D/-7-11-1949. 

Criminal P. C. (1898), Ss. 156 (3), 190 — Com¬ 
plaint to Magistrate—Magistrate forwarding com¬ 
plaint to police. 

If a Magistrate, on a complaint being made to him, 
does not take cognizance but merely forwards the com¬ 
plaint to the police for investigation and for taking 
cognizance ho acts under S. 156 (3) and proceedings 
based on a charge sheet submitted by the police are 
valid. [Para 5] 

Annotation : (’49-Com.) Criminal P. C., 8. 156, 
N. 5 ; S. 190, N. 22. 

Binod Bchari Haidar —for Petitioners. 

S. S. MuJcherjec-tor Opposite Party. 

Sambhu Nath Banc-jee (Sr.)— for the Crown. 

HarrieB C. J_This is a petition for revision 

of an order of a learned Magistrate whereby he 
declined to hold that certain proceedings were 
void ah initio. 

[ 2 ] A complaint was made to a learned 
Magistrate by one Khagendra Nath Haidar 
alleging that the present petitioner had set fire 
to a stack of straw on 18th December 1948, and 
that they were guilty of offences under the Penal 
Code. It is clear from the order sheet that the 
Magistrate took no action at all except to send 
the complaint to the Officer-in-charge of tbs 
Mandirbazar Police Station for taking cogni¬ 
zance. In fact that is the allegation made in 
para. 2 of the petition. 

[3] The Police investigated and eventually 
framed a charge sheet and the case proceeded m 
Court based on the charge sheet. Later it was 
suggested that the whole of the proceedings 
were void ah initio because the Magistrate had 
acted wrongly and reliance was placed on ® 
number of authorities including a very reoen 
authority of this Court to which I am a party. 
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[4] It is quite clear that a Magistrate may 
order an investigation by the police and it ap- 
pears to me that that was all the Magistrate did 
in this case. Section 156 (3) expressly provides 
that any Magistrate empowered under S. 190 
may order such an investigation as mentioned 
in the preceding sub-sections of that section. 

[ 5 ] The Magistrate of course can also take 
cognizance of the offenoe, examine the com- 
plainant and if necessary send the complaint to 
the police for investigation and report. If as a 
result of such an order the police submit a charge 
3 heet and proceedings are based thereon, such 
proceedings, according to the recent authorities, 
would bo wholly without jurisdiction. However, 
if the Magistrate does not take cognizance, but 
merely forwards the complaint to the police for 
investigation and for taking cognizance he act3 
under 8. 156 (3), Criminal P. C , and a charge- 
sheet can be submitted by the police and 
proceedings based thereon. 

[Cl The view of the learned Magistrate in 
this case cannot possibly be assailed and accord¬ 
ingly the petition fail3 and is dismissed. The 
Rule is discharged. 

d.h. Rule discharged. 


A. I. R. (37) 1950 Calcutta 247 [C. N. 86.] 

Harries C. J. and Sabkar J. 

Dominion of India—Petitioner v. Gosto 
Behary Kundu — Decree-holder — Opposite 
Party. 

Civil Rule No. 1125 of 1919, D/- 19-1-1950, from 
order ofSm C. C. J., Calcutta, D/- 28-1-1949. 

Civil P. C. (1908), S. 82 — Non-coinpliance with 
section — Effect. 

The words “suohact as aforesaid” in S. 82 refer to 
the acts mentioned in the earlier seotions and the 
section governs a decree against the Diminion of India 
for breach of contract or negligence of a railway. Con¬ 
sequently, where no time is Btated in the decree within 
which it is to be satisfied it cannot be executed. Further 
oven if there is on the face of the decree a Ifme limit 
fbr its satisfaction the decree cannot be executed until a 
report of its non-satisfaction within the time specified 
has been sent to the Provincial Government. [Para 15] 
Annotation : (’44-Com.) Civil P. C., S. 82, N. 1. 

Jihabesh Narayan Bose — for Petitioner. 

Bhabesh Chandra Milter — for Opposite Party. 

HarrieB C. J_ This is a petition for revi- 

3ion of an order of a learned Judge of the 
Presidency Small Cause Court, Calcutta, dis¬ 
allowing the objection of the Dominion of India 
to a certain execution. 

[2] On 12th August 1947, the opposite party 
instituted a suit in the Small Cause Court at 
Barisal against the Indian General Navigation 
Company, River Steamship Navigation Com¬ 
pany, Bengal and Assam Railway and the 
Governor-General in Council representing Ben¬ 


gal and Assam Railway. The claim was for 
short delivery of certain chillies which had been 
booked from the steamer station of Ibrabimpur 
in East Bengal for delivery at Forbesganj in 
Bihar. 

[3] The first two defendants entered appear¬ 
ance, but it appears that the Bengal and Assam 
Railway and the Governor.General in Council 
did not enter appearance. However on 6th 
February 1948, the plaintiff obtained a decree 
in the Small Cause Court at Barisal against 
defendants 3 and 4, that is, the Bengal and 
Assam Railway and the Governor.General as 
representing that railway. 

[ 4 ] Later application was made to the Bari¬ 
sal Court for a certificate of non-satisfaction of 
the decree. The Court gave the certificate in 
June 1948 and it is said that written on the 
certificate were the words that the decree is 
executable against the East Indian Railway as 
it had undertaken to pay the liabilities of the 
Bengal and Assam Railway and therefore had 
become liablo to pay the decretal amount. 

[ 5 ] The Barisal Court sent the certificate of 
non satisfaction and the decree at the instance 
of the plaintitf to the Presidency Small Cause 
Court at Calcutta for execution. 

[6] On 28 th July 1948, the Presidency Small 
Cause Court wrote to the East Indian Railway 
informing them that the plaintift’-decreo-holder 
had prayed for attachment of certain movable 
properties belonging to the railway. Objection 
was immediately filed on behalf of the Domi¬ 
nion of India objecting to this execution as it 
was the execution of a decree of a foreign Court. 
Eventually the Small Cause Court overruled the 
objection and allowed execution to proceed. It 
i 3 for revision of that order that the present 
petition has been preferred to this Court. 

[ 7 ] It is common ground that the Court of 
Barisal is now a Court in Eastern Pakistan and 
is not within the jurisdiction of this Court and 
is not within the Dominion of India. It is now 
a Court in a foreign country and it seems to 
have been suggested earlier in these proceedings 
that a foreign Court could not possibly transfer 
a decree to a Court in the Dominion of India 
for execution. Quite clearly the Code of Civil 
Procedure does not govern any decrees made by 
a foreign Court and would not allow that foreign 
Court to transfer such decrees to a Court in 
the Dominion of India for execution. 

[8] On behalf of the opposite party, however, 
reliance is placed on certain orders which were 
made in August 1947 when the Dominions of 
India and Pakistan were created. These orders 
were intended to deal with the rights and liabili¬ 
ties of the two new Dominions and with pending 
legal proceedings. 
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[9l As this suit was instituted on 1 2th Augnefe 
1947, it wag pending in tbe Cuurcof Barisal when 
the two Dominions beo^me independent and 
were partitioned on 15tb august 1947. It has 
been urged on behalf of the opp -site party that 
after partition the Barisal Court has jurisdiction 
to proceed with this case as if the partition bad 
never occurred. Reliance is placed on the Indian 
Independence (Legal Proceedings) Order, 1947, 
\rt. 4 (i) ard (3) That Article provides; 

“Notwithstanding the creation of certain new Pro¬ 
vinces and tbo transfer ot cenaio territories from the 
Province of Assam to th^ Province of Eitt BcDgal by 
the Indian Independence Act, 1947, 

il) ad proceedings pending immediately before the 
appointed day in any civil or crmioul Court (other 
than a H'gh Court) in the P ovmco of Bengal, the 
Punjab or A seam shall bo continued in th>»i Court as if 
tbo said Act bad not be»-n parsed, and tbai Couri 6ball 
continue to have for ibe purpose of ibo said proceedings 
all tbe jurisdiction au<i powers wh.ch it had immediate* 
Iy before tbe appointed day; 

* * » 9 m 

(з) effeofc shall bo given within the territories of either 
of tbo tw > Dominions to any judgment, decree, order 
or sentenco of any such C*»urt in ih» said proceedings, 
as if it had been p-insed by a Court of competent juris¬ 
diction within that Dominion/ 1 

[lo] Tbe argument is that as this suit was 
pendmg at Baneai tbe Court at Barisal bad tbe 
same jurisdiction over it as if no partition had 
ever takeu place aod further that tbe decree 
which it passed could be giveD effeotto in either 
Dominion, as if n bad heen passed by a Court 
of Competent jurisdiction in either of the two 
Dominions. Wnat is said is that this decree though 
made by a Court at Barisal must be treated as 
a decree made by a Court of competent jurisdic¬ 
tion in India and therefore the provisions as to 
the transfer of decrees apply aod tbe decree could 
be transferred to the Small Cause Court at 
Calcutta. 

[и] It was urged on behalf of tbe petitioner 
that these proceedings could not possibly bo 
continued against tbeG tvernor General of India 
Or the Dominion of India in Barisal. But it is 
pointed out by the learned Advocate for the op¬ 
posite party that the case is expressly covered by 
Art. 12 (l), Indian Independence (Rights, Pro¬ 
perty and Liabilities) Order, 1947 which deals 
with the question of Governor General id Council 
or the Dominion of India being party to legal 
proceedings in respect of any property, rights or 
liabilities transferred by that Order. It seems to 
me that by reason of arts. 8 ond 9 of this 
Ordor it is immaterial whether the cause of aotion 
in this case was contractual or tortious as in 
either case the Governor General of India did not 
oease to be liable by reason of tbe partition. That 
being so proceedings could be carried on against 
him in the Barisal Court. 


[ 12 ] It is unnecessary to come to any definite 
conclusion upon these contentions because even 
assuming that the Barisal Court can be treated 
as a Court in the Dominion of India and can 
transfer the decree to any other Court in the 
Dominion of India for execution, nevertheless 
Small Cause Court in Calcutta could not exeoute 
this decree. 

[ 3j It the Barisal Courtcould transfer the decree 

for execution it could only do so under the pro. 
visions of these various orders and the Civil Pro. 
cedure Code. If the Civil Procedure Code applied 
to the transfer of this decree for execution the 
Code would apply to tbe decree itself, and it is 
pointed out that the decree as it stands is in¬ 
executable by reason of 8. 82 of the Code, 

[14] That section reads as follows: 

“(1) Whore the decree is against the Dominion of 
India or a Province or against a publioofficer in respect 
of any 1 -ucb act as aforesaid, a time shall be speoified In 
the deoree within which it shall be satisfied; and, if 
the decree is not satisfied within the time so specified, 
tbe Court 6hall report the case for the orders of the 
Provincial Government. 

(2) Execution shall not be issued on any such decree 
unless it remains unsatisfied for the period of three 
monthB computed from the date of such report.” 

[16] Tne words “such act as aforesaid” refer 
to the acts mentioned in the earlier sections and 
there can be no doubt that this section would 
govern a decree against the Dominion of India 
for breach of a contract or negligence of a rail- 
way. That being so, the section requires that the, 1 
decree should have on the face of it a time limit; 
for its satisfaction. Learned Advocate for the 
opposite party contended that we must presume 
that the Court at Barisal did everything properly; 
but no presum ption can be madejin this case because 
the decree is actually on the record and no time 
is stated in the decree within which it was to be 
satisfied. That being so this decree as it stands 
cannot be executed. Further even if there was od 
the face of the decree a time limit for its satisfac¬ 
tion the decree could not be executed until a report 
of its non-satisfaotion within the time specified 
had been sent to the Provincial Government.) 
Before execution could prooeed three months 
must elapso from the date of the report. No re¬ 
port of course was made in this oase because no 
time was fixed in the decree for satisfaction and 
therefore the Court could not execute the decree. 

(IGj It was contended that even if the decree 
did not comply with 8. 82 it was not void. It is 
unnecessary to decide whether the deoree ia void 
or not. But one thing is quite clear that it is 
not executable in its present form and that is 
enough to dispose of this case. That is quite dear 
from the case of Governor General in Counci 
v Piramal, A.I.B (35) 1948 Pat. 179. Whether 
this decree can be made executable is not ft 
matter upon which this Court can offer any opin- 
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ion. All that this Court is asked to hold in this 
petition is that the decree as it stands is not exe¬ 
cutable and therefore the order of the the learned 
Judge of the Small Cause Court was erroneous. 

[l7l In my view the learned Judge of the Small 
Cause Court, Calcutta, should not have ordered 
execution of this decree and his order permitting 
execution must be sot aside. 

[18] The Rule is therefore made absolute with 
costs. 

Sarkar J.—I agree. 

d.r. Rule made absolute. 

A. I. B (37) 1930 Calcutta 249 [C. N. 87.] 

P. B. Mokharji J. 

Basant Lal Saha — Plaintiff v. P. C. 
Chakarvarty — Defendant. 

Suit No. 2278 of 1948, D/- 10th August 1949. 

(a) Houses am! Rents - West Bengal Premises 
RentControl (Temporary Provision) Act(XXXVIfI 
[38] of 1948). S. 11 (1) Proviso (1) - Ejection of 
tenant—Conditions to be satisfied by landlord stated. 

A landlord who files an application under S. 11 (1)> 
Proviso (f) should satisfy the Court on three points 
(1) that ho ‘‘requires" the premises, (2) that such 
requirement i6 for hie "own occupation” and (3) that 
this requirement is "bona fide.” [Para 23] 

The word ‘requires” involves something more than 
a mere wish and it involves an element of need to some 
extent at least : 26 C. W. N. 499, Rel. on. [Para 14] 
Therefore the landlord in order to show that ho 
requires the premises must also show certain circum¬ 
stances or facts proving eome need or some necessity, 
though it need not be an absolute need or un absolute 
requirement in the sense that the landlord will not havo 
any aocommodation of any description and that ho 
must actually bo in the streets before he can domaud 
his own house for bis own occupation. [Para 14] 
What is " bona fide” under tho statute is always a 
question of fact and the Court with a view to find out 
whether tho requirement of the landlord is bona fide 
is entitled to loolrto every relevant factor circumstance 
affeoting the landlord RDd his position, such as the 
nature and character of the landlord’s temporary accom¬ 
modation at the time when he is asking for the decree 
for possession, the insecurity or otherwise of tho tenuro 
that ho might bo holding at the time, the fact that ho 
himself is under a notico to quit and the scope, size and 
character of his requirement. But tho hardship which 
might be caused io the tenant by granting the decree 
for possession or the fact that tenant on the facts of tho 
case does not need tho promises is not a proper or rele¬ 
vant consideration for deciding the question of bona 
fide. [I’aras 18, 19 4 20] 

Gross unreasonableness of tho landlord may in pro¬ 
per circumstances lead the Court to tho conclusion that 
the landlord’s requirement is not bona fide. ll-»w much 
unreasonableness will be regarded by the Court as 
evidence of mala fides on the part of the landlord will 
depend on the facts and circumstances of each case : 
A. I. It. (8) 1921 Bom 34 ; A. I. R. (11) 1924 Cal. 57 
and 1921-1 Ch. 401, Ref. (Para 17] 

(fc) Houses and Rents — West Bengal Premises 
RentControl (Temporary Provision) Act (XXXVIII 
[38] of 1948), S. 11 (1) Proviso (f) -Object. 

A Statute like the West Bengal Premises Rent Con¬ 
trol (Temporary Provisions) Act, 1948, Is designed to 


meet the fugitivo exigencies of tho hour and in doinj., 
so the L-gisUiure in its wisdom has still left tho land¬ 
lord with that remnant of his right which is an inc : 
dent of ownorsbip. to ho able to evict a tenant, when ho 
bona fide requires his property for his own occupation 
which the Court will bo loath to confiscate without 
express statutory provision. [Para 20] 

S. Dult -lor Plaintiff. 

D K. Sen -for Defendant. 

Judgment — This is a suit by tbo plaintiff 
for tho rooovery of possession of premises no. 26G 
Amherst Row. Calcutta and for * decree for the 
sum of R8. 705 alleged to be due in respect oi 
arrears of reDt trom April 19a7 to Juno 1948 ana 
for mesne profits aud oosts. 

[2J The case of too plaintiff is that the defen¬ 
dant was a monthly tenant under tho plaintifi 
in respect of premiss No. 26C Amherst Row at 
the rent of Rs 47 per month. A notice to quit 
was given oo 26tb May 1948 calling upon the 
defendant to vacate the oremises by the end of 
June 1948. Tbo plaintiff also uleads that bo re¬ 
quires this hou-e for his own ojcuuatioo. Ho 
obtained permission from tho Rent Controller 
on 17th December 1947. Tho suit was instituted 
on 12tb July 1948. 

[3] Toe defendant Sled Ins written statement. 
The default in the payment of rents is deniod. 
The defendant also denies the validity of the 
notice to quit. Tbo defendant denies that there 
is any bona fide requirement by the plaintiff. 

[ll In tho written statement the defendant. 
ba 9 gone furthor to say that the plaintiff owns 
and possesses many other properties in Calcutta 
and does not require the premises in suit for his 
own occupation. The defendant has imputed a 
motivo to the plaintiff for filing this suit by tho 
plea in para. 7 of the written statement that thG 
plaintiff wanted to increase tho rent and because 
the defendant did not accept tiie proposal for 
increase of rent set out in that paragraph the 
plam'iff wants to turn out aud evict the 
defendant. 

[6] Air Dilip Kumar Sen who appears for 
the de'endant confined himself only to the issue 
to bona fide requirement. Tho only issuo he 
raises is “Does the plaintiff bona fide require the 
houso for bis own occupation” ? 

[63 Mr. den does not rai-e any issue with 
regard to the notice to quit. Nor dots Mr. S. Dutt 
who appears for the plaintiff raise any with 
regard to tbo arrears of rent. Tho position with 
regard to tho arrears of rent is this that the 
defendant has gono on depositing all the rents 
with the Rent Controller ud to the late when an 
order was made on an application und»r oh ISA 
in this suit; since that order the payments are 
being made to the plaintiff’s solicitors. Mr. Dutt 
admits that payments up to date havo been 
made in this way. 
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[7-11] The plaintiff has given evidence in this 
suit. [After going through the evidence of the 
plaintiff, his Lordshipconfcinued.] 

[12] In the circumstances, the point for deci¬ 
sion is, does the plaintiff bona fide require the 
house for hi3 own occupation, within the mean¬ 
ing of proviso (f) of S. ll (l), Rent Control Act, 
1919? On the facts I have no hesitation in hold¬ 
ing that the plaintiff bona fide requires premises 
No. 26C, Amherst Row for his own occupation. 

[13] In my opinion a landlord under the 
West Bengal Premises (Temporary Provision) 
Rent Control Act, 19-18 is to satisfy the Court on 
three points, (l) that he “requires” the premises, 
(2) that such requirement is for his "own 
occupation" and (3) that his requirement is "bona 
fide" 

[ll] The word “require" was construed by 
Buckland J. in Rekhab Chand v. D'Cruz, 26 
G. W. N. 499 : (A. I. R. (10) 1923 Cal. 223), while 
dealing with a similar provision in the Calcutta 
Rent Act, 1920, and the construction that the 
learned Judge put upon the word "require" is 
this : 

" I' he word in the Act is not ‘<le3irc’ but ‘require.’ 
This in my opinion involves something more than a 
mere wish and it involves an element of nsed to some 
extent at least.” 

I respectfully follow the same meaning and 
construction of the word “require" in constru¬ 
ing that word in the West Bengal Premises 
Rent Control Act, 1948. Mere wish or con¬ 
venience or whim or fancy of the landlord will 
not in my view be enough to show that the 
landlord “requires” the premises. The landlord 
must 9how certain circumstances or facts prov¬ 
ing some need or some necessity for the land¬ 
lord. At the same time the Statute does not say 
that it must be an absolute need or an absolute 
requirement in the sense that the landlord will 
not have any accommodation of any description 
and that he must actually be in the streets 
Ibefore he can demand hi3 own house for his 
own occupation. This in my opinion will be 
taking the most unreasonable and impossible 
view of the Statute and I do not consider such 
was its intention. 

[15] Counsel for the defendant has argued 
that the plaintiff and his wife have already got 
an accommodation where they are living with 
their family. Therefore, he submits that the 
plaintiff oannot be said to “require" No. 2GO, 
Amherst Row. In my judgment the landlord is 
not bound to continue his residence at rented 
premises with all the uncertainties of that tenure. 
Although he may have a rented and tenanted ac¬ 
commodation, such accommodation in my view of 
he construction of the Statute, does not prevent 
the owner of a house from requiring his own 


house for his own-occupation. The fact that the 
landlord owing to the refusal of the tenant to 
give up possession has to live in other premises 
temporarily or in a precarious condition of 
tenure at some place at the time of hearing is 
no reason in my view for holding that the 
landlord does not require the dwelling house for 
himself. 

[ 16 ] Sir Norman Maoleod, the learned Chief 
Justice of the Bombay High Court observed in 
Rustomji Dmshaw v. Dosibai Rustomji, 45 
Bom. 1236 at p. 1240 : (A. I. R. (8) 1921 Bom. 34) 
that the landlord was not bound to accept such 
precarious existence and the fact that he had 
such precarious accommodation does not mean 
that ho cannot require his own bouse for his own 
occupation. Mr. Sen tried to distinguish the 
Bombay case by his argument that the words of 
the Bombay Act are both ‘bona fide' and 
‘reasonably ’ The word ’reasonably* does not 
appear in proviso (f) of s. 11 (i), West Bengal 
Premises Rent Control Act, 1943. But I do not 
think that this argument helps Mr. Sen at all. 
On the oontrary, it goes very much against his 
contention. With both the words 'bona fide' and 
‘reasonably* in the Statute, the Chief Justice of 
the Bombay High Court came to the decision 
that the landlord was not bound to continue 
residing in the rented premises and his demand 
of his own house for his own occupation where 
he can live will be considered to be ‘reasonable’ 
within the meaning of the Statute. Even in such 
a case and under such a Statute- the landlord’s 
demand or requirement was not held to be 
unreasonable. The word ‘reasonably’ finds ex¬ 
pression also in the English Statute although 
word ‘bona fide' is not there. Even under the 
English Statute, Peterson J. in Neville v. 
Hardy , (1921) l ch. 404 : (9d L. J. oh. 158), 
holds that the temporary residence of a landlord 
because the tenant refused to deliver him posses¬ 
sion of his own house is never a reason for 
holding that the landlord cannot require his 
own dwelling house for his own occupation. 

[17l It is not necessary for me to decide if 
there is any difference and if so what between 
our Act and the English and the Bombay Acts. 
It is also not necessary for me to deoide whether 
the meaning of S. ll (l) proviso (f), Rent Con¬ 
trol Act, 1948 would be different and, if so, to 
what extent, if the word ‘reasonably* occurred 
in the Statute? That will be dealing with a 
hypothetical statute and a hypothetical, case. 
It is common learning that in construing a 
statute no extra word should ordinarily be im¬ 
ported. A31 understand, the word ‘require 1 
am content to accept the view and the construc¬ 
tion of that word which Buckland J. expressed 
on the point. This construction came up before 
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the Court of Appeal in Saleh Abraham v. 
Manekji Gowasji, 60 cal. 491 : (a. I. R. (li) 
1924 Cal. 57) for consideration but neither 
Sanderson C. J. nor Richardson J. decided the 
point. Although the word ‘reasonably’ does not 
appear in the Statute questions of reasonable¬ 
ness may come in for consideration in deciding 
ithe 'bona f ides' of the landlord. Gross unreason¬ 
ableness of the landlord may in proper circum- 
stances lead the Court to the conclusion that the 
landlord’s requirement is not bona fide. How 
much unreasonableness will be regarded by the 
Court as evidence of mala fides on the part of 
the landlord will depend on the facts and 
circumstances of each case. Richardson J. in 
the Court of Appeal in the decision to which I 
have jast referred expressed at p. 505 of 50 cal. 
491 : (A. I. R. (11) 1924 Cal. 67) the same view 
dealing with almost similar expression used in 
the Calcutta Rent Act, 1920 when he observes : 

“I agree that a landlord is not acting bona fid 
under the Act unless be reasonably requires the house 
for his own occupation although there also the Statute 
did not use the word ‘reasonably.’ ” 

[181 A 3 to what is ''bona fide" under the 
Statute, it is always in my opinion a question of 
fact. The Court in this context and with a view 
to find out whether tho requirement of the land- 
jlord is bona fide , is entitled to look to every 
relevant fact or circumstance affecting the land- 
'lord and his position. The nature and character 
'of the landlord’s temporary accommodation at 
ithe time when he is asking for the decree for 
^possession, tho insecurity or otherwise of the 
tenure that he might bo holding at the time, the 
fact that he himself is under a notice to quit, 
tho scope, size and character of his requirement 
are all relevant factors that the Court might 
consider in this context. 

[19] Mr. Sen with considerable force had 
argued about the hardship of the tenant that 
may arise in this case. In considering the que3 
tion as to whether the landlord bona fide 
requires the house for his own occupation, my 
view is that tho hardship which might be caused 
to the tenant by granting the decree for posses¬ 
sion is not a proper or relevant consideration 
under proviso (f) of 8. 11 (l). Rent Act, 1948. 
The tenant is always entitled to draw the atten¬ 
tion of the Court to any factor bearing on the 
question of bona fide requirement or on the 
need of the landlord. But any possible hardship 
of the tenant that might be entailed by the pas- 
sing of the decree for ejectment is not in my 
judgment a proper or a relevant consideration 
under provieo (f) of 8. 11 (l), Rent Act, 1918. 

[ 20 ] Mr. Sen has argued that the defendant 
is a lawyer Magistrate who has been in Govern¬ 
ment service and still is and whose family 


members reside in this house. Tho defendant is 
a Sub-divisional Relief and Rehabilitation Officer 
of the Government of West Bengal. At present 
be says he is at Siliguri and he will remain 
there until October this year. lie has his wife 
and two children, one is aged 9 years and the 
other is 13 years who live at 26C, Amherst Row, 
Calcutta and from where they attend Scottish 
Churches Collegiate School. In 1943 he was 
practising in the Bankshall Police Court as a 
pleader and was residing at 26C, Amherst Row. He 
joined Government service in 1915. In January 
1946 he was posted at Barisal for 2 years and 
8 months and he left his family to live in that 
house in Calcutta. Then from Barisal he was 
posted to Contai for G months. Mr. Dutt has on 
these facts argued that the tenant really does 
not need the house. On the same facts Mr. Sen 
argues that it will be a very great hardship on 
the defendant if ho is to leave tho house. In my 
view both such arguments are misconceived. 
The test that is to be satisfied and considered- 
under the statute is whether tho landlord Iona 
fide requires the house for his own occupation 
and not whether the tenant needs the house or 
that a decree for ejectment will cause hardship 
to the tenant. Proviso (f) of S. 11 (l) of the Act 
engrafts an exception where a decree for reco¬ 
very of possession can still be made in favour 
of a landlord who bona f ide requires the pro- 
mise 3 for his own occupation. Tho Statute 
thereby reoognises a wholesome principle that a 
man should not be deprived of his own house if 
he bona fide requires it for hi3 own occupation. 
Under the Common law or the Transfer of 
Property Act, the landlord ha3 considerable 
rights to evict a tenant from his property. A 
good many of these rights have been taken 
away by the Act in order to meet tho prevailing 
and acute shortage of housing accommodation 
for the citizens of this province. A statute liko 
the West Bengal Premises (Temporary Provi¬ 
sions) Rent Control Act, 1919 is designed to meet 
tho fugitive exigencies of the hour and in doing 
so the Legislature in its wisdom has still left tho 
landlord with that remnant of his right, which 
is an incident of ownership to be able to evict a 
tenant, when he bona fide requires his property 
for his own occupation. This Court will be loath 
to confiscate that valuable right of the landlord 
without express statutory provision. 

[ 21 ] In this case in the written statement as 
I have said before the plaintiff challenged the 
plaintiff’s case of bona fide requirement on two 
grounds. The first ground wa3 that tho plaintiff 
had many other properties and houses in Cal¬ 
cutta ; and the second ground was as pleaded in 

para. 7 of the written statement, namely, that this 

was a mala fide suit and was instituted because 
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the d«f-nrltiofc did not agree to tbe plaintiff’s 
demand for increment of rent. I find nothing 
irom r.he evidence of the defendant in support 
o f either of tbe-e allegations made in the written 
statement and nothing in my opinion has been 
proved in support of any one of such allegations. 
Both the grounds, therefore, on which the defen¬ 
dant has challenged the bona fide requirement 
of the landlord plaintiff fail. 

( 22 ) But nevertheless the plaintiff has to 
satisfy this Court that be bona fide requires the 
premises lor bis own occupation. On the facts 
as I have found above, I have no hesitation in 
holding tba' the plaintiff has satisfi-d the three 
tests required und--r proviso (f) of S. 11 (1) of 
the Act, namolx, (l) that ho ’requires* the house, 

(2) that tbe rejuiroment is for his ‘own’ occu¬ 
pation. and (3) that such requirement is ‘ bona 
fide ' 1. therefore, hold tdat the plaintiff requi¬ 
res No 260, Amherst Row, Calcutta, for his own 
occupation and accordingly answer the issue in 
this a lit in the affirmative. 

[23] There'ore, there will be judgment for 
the plaintiff fur possession of Premises No. 2GC, 
Am ieret R >w and for costs. Mr. Son asks for 
some time ti vacate tne promises Time is gran- 
ted till 3rd November 1919 to the defendant to 
vacate. The defendant will continue to pay to 
the plaintiff s solicitors meeno profit at the rate 
of rent until tbe delivery of possession within 
7th ot each exceeding month for which thesame 
will be due. As tho counsel for the defendant 
says that tbe defendant nas paid all arrears of 
rent tho plaintiff does not ask tor a decree for 
*uch arrears of rent. Tho plaintiff, however, 
will have this direction that he has the liberty 
to withdraw the deposit of rents with the Rent 
Controller, if not withdrawn already. 

M.K. Suit decreed. 
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R. P Mookerjke a.nd Lahiri JJ. 

Sashi Bhutan, Singh* — Petitioner v. San- 
Tear Mahaio — Opposite Party. 

Civil Rule No 1 60 of 1919, D/- 5tli January 1950, 
from order of District Judge, Midnapore, D;- 29ih June 
1949. 

Tenancy laws—Bengal Tenancy Act (VIII [8] of 
1885), S. 26F - Involuntary transler. 

Transfer referred to it. S. 26F (1) includes an invo¬ 
luntary ransfer. Heoce where a sale takes place under 
3. 28, Bengal Agricultural Debtors Act (Vil [7] of 
1936), a co-suarer is entitled to pre-empt under S. 26F. 

[Paras 3 & 18] 

Rajmira Bhutan Baktki and Ashutosh Gnnguli — 

for Petitioner. 

Puma Chandra Basu — for Opposite Party. 

R. P. Mookerjee J. — Tins is an applica¬ 
tion in lCYiaiun against the orders passed by 


the lower Courts allowing an application under 
S. 26F, Bengal Tenancy Act. 

[ 2 ] The opposite party made an application 
on 17th September 194S under S. 26F, Bengal 
Tenancy Act on the allegation that he was a 
cosharer with one Kshirode Das in respect of 
an occupancy holding whioh bad been sold on 
22nd March 1947 under the provisions of the 
Public Demands Recovery Act. Sasi Bhusan 
Singha, the petitioner before this Court, was a 
creditor of Kshirode Das and had obtained an 
award under the provisions of the Bengal Agri¬ 
cultural Debtors Act. The payments directed 
to be made under the award not having been 
made within the due dates steps were taken by 
the creditor under s. 28, Bengal Agricultural 
Debtors Act. The certificate sale which followed 
was conGrmed on 23rd May 1947 but the opposite 
party alleged that he had no knowledge of the 
sale before 9th September 1948. The application 
for pre-emption under S. 26-F, Bengal Tenancy 
Act was filed on 17th September 1948. 

[3] Various objections were raised by the 
decree.holder auction purchaser, Saei Bhusan 
Singha. It is not necessary for our present 
purpose to refer to all the different objections as 
only one of those has been urged before us. It 
is argued that the sale had taken place under 
S. 28, Bengal Agricultural Debtors Aot, and the 
provisions of s. 26 F, Bengal Tenancy Act are 
not attracted in the case of involuntary sales. 
This objection had been disallowed by the Courts 
below. 

[4] Section 26 F, Bengal Tenancy Act provides 
that subjeot to exceptions mentioned in sub s. (l) 
of that seotion 

“One or more coaharer tenants of tbe holding, a 
portion of share of which is transferred, may, within 
four months of the service of the notice under S. 26 C, 
apply to the Court for the said portion or share to be 
transferred to himself or themselves." 

It is contended that all the exceptions as 
appearing in clauses (a) to (e) refer to voluntary 
transfers. There is no indication that the trans¬ 
fer referred to in this sub-seefcion includes an 
involuntary transfer. It is further contended 
that the reference to S. 26-C in sub-s. (l) is only 
for the purpose of attracting such cases where a 
notice is to be given under 8- 26 0 of the Act. 
Seotion 26C does not control S. 26. F. 

[5] In our view, such a restricted interpreta¬ 
tion of S. 26F is not warranted. Reference may 
be made in this connection to the other parts of 
S. 26F and also to the provisions contained in 
S. 26C of the Act. Before we refer to the provi¬ 
sions contained in S. 26-C it may be noticed that 
in sub-s. (li) of S. 26F, it is provided: 

“la this section ’transfer’ does not include simple or 
usafructuary mortgage or mortgage by conditional sale 
until a decree or order absolute for foreclosure is made." 
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If it were the intention of the Legislature to 
restriot the term ‘transfer’ only to cases of 
voluntary sales, there would have been no neces¬ 
sity of excluding simple or usufructuary mort¬ 
gage or mortgage by conditional sale until a 
decree or order absolute for foreclosure is 
made. Let us take the case of a mortgage bi¬ 
conditional sale. Title passes on the final decree 
for foreclosure being passed. If the passing of 
suoh a decree for foreclosure is deemed to be a 
transfer under s. 26F, it is difficult to support 
the contention that only voluntary transfers 
were taken into consideration in this section. If 
a transfer whioh takes place on the passing of a 
decree absolute for foreclosure is not saved 
under sub-s. (11) of 8 . 26F, it cannot be con- 
tended that transfers by involving sales were not 
provided for in this section. 

[5] This interpretation is, however, further 
supported if reference is made to the provisions 
contained in S. 26-C of the Act. In sub s. (l) of 
S. 26 F, reference is made to 8 . 26-C, no doubt, 
for the purpose of determining the period within 
which an application for the exercise of the 
right of pre-emption is to be filed. But if ref¬ 
erence is made to some of the provisions con¬ 
tained in S. 26-C of the Aot, it will be patent 
that this latter section has to be read along with 
8 . 26-F. 

[6] The opening words in sub-s. (l) of S. 26C 
refer to "every transfer” and the exceptions made 
to such transfers as 

“in the case of a bequest or a sale in execution of a 
•decree or of a certificate signed under the Bengal Public 
Demands Recovery Act, 1913” 

-unmistakably indicate that the term transfer 
as used in this sub-section is in the widest sense. 
The transfer referred to includes not only a Eale 
effected by acts of parties, but also thoee effected 
through Court. 

[ 7 ] The service of notice is made incumbent 
in the case of all transfers as provided for in the 
different sub-sections following sub s. (l). Sub- 
s. (1) provides for the service of the notice of 
the transfer at the time when the document is 
registered under the Registration Act. Sub s. ( 2 ) 
provides for caees where title pasee3 by a bequest, 
and no probate is to be granted or letters of 
administration issued until steps are taken for 
the service of notice of such a transfer. The 
notice in this case, however, is limited to a notice 
to the landlord and not to the other co-sharers. 

[8] Sub seotion (3) provides that a Court or Re- 
venue Officer shall not confirm a sale of either the 
entire or portion of a holding until the purchaser 
or the mortgagee files oopy of a notice to be 
served and takes other steps as required under 
flub-s. (l). 


[9] Sub-eection (4) specifically provides in 
respect of cases where a portion or a share of an 
occupancy holding is transferred and is in the 
following terms: 

“If tho transfer of a portion or ehnro of suoh a 
holding bo ono to'vhi - h the proviptong of sub-s. (I) of 
S. 26F apply, there shall be Gl^t notices giving parti¬ 
culars of tho transfer n the presented form t> gi-ther 
with process foes prrscibod foi the service thereof on 
all tho co sharer tenants oi tho eaid holding who ace 
not parties to the transfer.'’ 

It will bo noticed that, sub-s (4) is made appli¬ 
cable only in such case3 whore the provisions of 
sub-s. (l) of S. 26 F are attracted. Notices to the 
co-sharers must be given undor tub e. (i) Taken 
along with sub-s. (5) the duty is cast upon the 
Court or the Revenue Officer or the Registering 
authority, as the case may bo; and the duty of 
the landlord is to register the names of all the 
transferees. 

[10] Further, in sub-s. (6) tbe word ‘transfer’ 
is interpreted; and for 8 2 GO ’transfer’ does not 
include partition or a lease, or, until a decree 
or order absolute for the foreclosure is made, 
simple or usufructuary mortgage or mort¬ 
gage by conditional sale. This limitation taken 
along with the very wide use of tbe term 'transfer' 
as appearing in eub s. (l) of 8. 260 indicates 
the purpose for which notice is to be issued, and 
the right of preemption given under 8. 26F is to 
be exercised. 

[ 11 ] It is, no doubt, true that a particular 
word may be used in different senses over the 
different parts of the Act, but tho ordinary rule 
is that unless something specially appears from 
the sootion itself, tho same meiiDiDg is implied 
by the use of tbe eame expression in every part 
of an Act. In ascertaining tho meaning to be 
attached to a particular word in a section of an 
Act, the proper course would be. in the first 
instance, to ascertain what meaning is possible 
from a consideration of tbe Bectiou itself. If a 
particular section unmistakably shows a speoial 
meaning to be attached to a particular word, it 
is not open to refer to other portions of tbe Act 
to interpret that word in a diffmenfc meaning. 
If, however, a clear meaning cannot be ascer¬ 
tained from the section itself, other sections may 
be looked at to fix tho senee in which tho word 
is there used. See the observations of Jessol 
M. R in Spencer v. Metropolitan Board of 
Works, (1882) 22 ch. D. 142 : (62 L J. Ob. 2l9). 

[ 12 ] It is not, however, overlooked that the 
same word may be used in different senses in the 
same statute, and care has to be takon to find 
out whether any special meaning is to be given 
to any particular word in any particular section. 

[13] As iDdioated already in 8. 26F of the 
Act, there is no indication that the word ‘trans¬ 
fer’ is used in any restricted eense. It is ueed in 
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the general and ordinary sense, and if any 
assistance can be obtained from sub-s. (li) the 
only conclusion that can be drawn is that the 
intention of the Legislature waa not to limit the 
scope of the word ‘transfer’ in any particular 
manner. If without reference to any other sec¬ 
tion in the Act the interpretation of the word 
‘transfer’ is to be based, we think that it is the 
wider meaning and not any restricted one which 
can be put upon the word 'transfer.’ 

[14] If there had been any doubt about the 
scope of the word ‘transfer’ in s. 26F such doubt 
is dispelled if we refer to the provisions con¬ 
tained in S. 2GC. Although it cannot be strictly 
stated that S. 260 controls s. 26F, the two sections 
have to be read together at least for certain 
purposes as the service of notice provided for in 
S. 2GC gives the cause of action for making an 
application under S. 2GF. Wo do not overlook 
the fact that even when a notice has not been 
served, it is open to a co-sharer to take advantage 
of the transfer and to make an application for 
enforcement of the right as laid down in S. 26F 
within threo years from the date of sale. 
Article 181, Limitation Act has been held to 
be attracted in such a oase. See Asmat Ali v. 
Mujahar Ali, 52 c. w. N. Gi: (a. i. r. (35) 1948 
cal. 48 F. B.). The cause of action, therefore, 
which gives rise to the exercise of the right 
under S. 26 F, Bengal Tenancy Act is not merely 
the service of notice, but the transfer of a portion 
of the occupancy holding. The different kinds of 
transfer which are referred to in s. 260 subject 
to the exceptions as contained in S. 26F have to 
be taken note of. 

[16] There is no doubt in our mind that 8 . 26C 
as it now stands, includes all kinds of transfer. 
Further, when in sub s, (l) of S. 26F oertain ex- 
ceptions are being indicated in els. (a) to (e),such 
exceptions must be taken to be exceptions to the 
general connotation of the term ‘transfer.’ 

[1G] The word ‘transfer’ means the passage of 
a right from one individual to another. Such 
transfer may take place in one of three different 
ways. It may be by virtue of an act done by a 
transferor with an intention, as in the case of a 
conveyance or a gift, or, secondly, it may be by 
operation of law, as in the case of forfeiture, 
bankruptcy, intestacy, etc. Or thirdly, it may be 
an involuntary transfer effected through Court, 
as in execution of a decree for either enforcing 
a mortgage, or for recovery of money due under a 
simple money decree. The word ‘transfer’ in its 
ordinary sense would include all these different 
kinds of transfer. Reference may in this coniec- 
tion be made to the ordinary dictionary meaning 
as appearing in Murray’s Oxford Dictionary, 
vol. II, p. 257 : "to convey or make over title, 
tight or property by deed or legal process.” Re¬ 
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liance, however, was placed by the learned Ad. 
vocate for the petitioner on the meaning of the 
word ‘transfer’ as appearing elsewhere in tha 
same dictionary—"conveyance from one person 
to another of property.” In the latter place, there 
i3 no indication as to how the transfer takes 
place; there is change of title from one to 
another but the method adopted is not indicat¬ 
ed. Making over or transferring the right 
which is in one to another may take place as 
indicated already in one of the three different 
■ways. 

[ 17 ] In the absenoe of any words of limifca. 
tion, a word is to be interpreted in the ordinary 
dictionary meaning. Even if there was any 
doubt about the ordinary meaning, from such 
indications as have been noticed and as appear 
in sub-s. (li) of s. 26F, and the connotation of 
the term as appearing in S. 260 we would have 
held that the limited interpretation attempted to 
be put on that word ‘transfer’ in &. 2GF is not 
justified. 

[18] In this connection, reference may also 
be made to the observations made by the Full 
Bench in Dayamayi v. Ananda Mohan, 42 cal. 
172 : (a. 1 . R. ( 2 ) 1915 cal. 242) and the 
decision of the Special Bench in Chandra 
Binode Kundu v. Ala Buz . 48 Cal. 184:(a I. R. 
(8) 1921 cal. 15). It will be remembered that 
while formulating the different propositions 
of law, the Full Bench laid down certain princi¬ 
ples when dealing with the question of the trans- 
ferability of an occupanoy holding. Transfers, 
whether voluntary or involuntary, were both 
taken into consideration. Particularly in the 
judgment of Mookerjee A. C. J., in the Special 
Bench case referred to above the first proposi¬ 
tion, as stated by the Full Bench, was modified 
and the difference between voluntary and in¬ 
voluntary sales was fully considered; it was laid 
down that involuntary alienation stood on the 
same footing as the question of voluntary 
alienation, and that no differentiation had been 
made, as detailed in the historical analysis of 
the oase law on the point, between voluntary 
and involuntary sales. The Bengal Tenancy 
Act doo3 not provide in the sections referred to 
any difference between voluntary and involun 
tary sales. It will not be proper to introduce 
such a differentiation in 8. 26F of the Act 
unless such differentiation is clearly indicated 
in the section itself, and there is no such 
indication. 

[19] This Rule is accordingly discharged. 
There will be no order for oosts in this Court. 

Lahiri J. — I agree. 

d.h. Rule discharged . 
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R. P. Mookerjee and Lahiri JJ. 

St?i. Sushama Roy Choudhuram — Petiti' 
oner v. A. S. M. Osman—Opposite Party . 

Civil Rule No. 1030 of 1949, D/-25th January 1950, 
from order of Munsif, 2nd Court, Alipore, D/"4tk April 
1949. 

Civil P. C. (1908), S. 45 — Execution in foreign 
Court. 

A Court in India cannot Usue a writ of attachment 
of the salary of the judgment-debtor residing within 
the jurisdiction cf a Court in Pakistan. [Para Gj 

Annotation: (’44-Com.) C. P. C., S. 45, N. 1. 

Chandra Sekhar Sen and Radha Kanta Bhatta- 
charjya—lot Petitioner.} 

R. P. Mookerjee J.— Thia is an application 
foe revision of an order passed by the Mun3if 
refusing to issue an order for attachment in res¬ 
pect of moneys payable by a person now resi¬ 
dent in East Pakistan. 

[2J The present petitioner obtained a decree 
from the Court at Alipore against the opposite 
party who was at that time a resident within 
the jurisdiction of that Court and was serving 
as an Inspector under the Calcutta Police. The 
opposite party having opted for Pakistan as 
from after 15th August 1947, he is now stated to 
be acting as an Inspector of Police at Dacca. 
The decree of the Alipore Court was put into 
execution in that Court. The decree-holder pray¬ 
ed for the realisation of the balance of her 
decretal dues by attachment of the salary of the 
opposite party payable at Dacca. The petitioner 
accordingly prayed for the issue of a writ of 
attachment of the salary of the opposite party 
under the provisions contained in R. 28 of 
O. 21, Civil P. C. The writ of attach- 
ment was returned unexecuted from the Court 
in East Pakistan with tbo endorsement that the 
writ should be sent through the proper diplo¬ 
matic channel. The Deputy High Commissioner 
for India in East Pakistan was approached and 
he intimated to tbo Munsif at Alipore that the 
Government of India had not laid down any 
procedure for levying attachment through the 
Deputy High Commissioner. The decree-holder 
petitioner then applied to the Alipore Court for 
requesting the Central Government for the 
realisation of the balance of the decretal dues. 
By an order, dated 4th April 1949, tho learned 
Munsif dismissed the execution case on the 
ground that the attachment process was not cap 
able of execution in view of the fact that the 
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[3] lb is now incontestable that tho Domi¬ 
nions of India and Pakistan are now two sopa 
rate sovereign and foreign states. A Court in 
India has no authority on any Court or Officer 
resident in the other Dominion. An order may 
be passed by a Court only if such an order can 
be enforced though the person or party refuse? 
to carry out that order. 

[4] Further, the provisions contained in S. GO. 
Civil P. C., read with S. 130 and o. 21 , R. 43 of 
the Code prima facie apply only to Court3 in 
India This Code is not attracted or is applica 
ble outside India. It i3 permissible for the Court, 
as is made clear in the sections themselves, to 
issue a writ of attachment outside the jurisdic¬ 
tion of that particular Court, but that Court 
must be situated within India where the Code oi 
Civil Procedure is in force. Reference may in 
this connection be made to the decision in 3/e/a 
Mai v. Bishen Das, 13 Lah. 20G : (a. I. R. (18> 
1931 Lah. 723), where cognate provisions ft3 in 
R. 5 of O. 38, Civil P. C., relating to attachment 
before judgment by civil Courts came up for 
consideration. Even a Court which was situated 
at Kbasgar which was admittedly a foreign ter¬ 
ritory, but where a Court bad been established 
under Foreign Jurisdiction Act, 1890, by His 
Majesty in Council was not even considered to 
be within the category of Courts established by 
the Governor-General in Council. A Court situ¬ 
ated in British India at that date wa3 held to be 
incompetent to attach property situated inKhas- 
gar. The rules contained in the Code of Civil 
Procedure are obviou3ly restricted to Courts in 
India. 

[5] Reference may also be made to the recent 
decision of this Court in Dominion of India v. 
Iliralal Bothra, 63 C. W. N. 817 : (A. I. R. (37) 
1950 cal. 12 ), where the relation between the 
two States, and the position and jurisdiction of 
the Courts situated in tho two Dominions fell to 
be considered. The Court at Dacca comes with¬ 
in the definition of a foreign Court, as defined 
in 3. 2 (5), Civil P. C. The order for attachment 
is to be sent to the relevant District Court under 
S. 136, Civil P. C. The District Court as refer¬ 
red to in S. 156 will be, in the present case, if 
this section be applicable and enforceable in hast 
Pakistan though part of the law of India, the 
District Court at Dacca. Tho District Court at 
Dacca i 3 a foreign Court as being situate beyond 
the limits of all the provinces of India and is 
neither established nor continued by the Gover¬ 
nor-General. It is not competent for a Court in 
India to direct a foreign Court, situated at 
Dacca, to take necessary steps for the execution 
of a decree. As held by this Court in Dominion 


judgment-debtor was living in another Domi¬ 
nion. It is against this order that the present 
rule has been obtained. 


of India v. Iliralal Bothra, 53 0. W. N. 817 : 
(A. I- R. (37) 1960 Cal. 12), a decree passed by a 
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Court which is now in one Dominion cannot 
be executed by another Court in the other 
Dominion. The two Dominions are not recipro 
catmg countries as envisaged in S. 44A of the 
Code and there has not been any intestate 
arrangement between the two States. 

[GJ The learned Munsif was correct in hi3de- 
Cision that ho had no jurisdiction to issue a writ 
of attachment to Pakistan. 

[7] This Rule is accordingly discharged. As 
there is no appearance on behalf of the opposite 
party in this Court, there will be no order for 
■costs in this Court. 

n.ii, Buie discharged. 
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Sinha J. 

Amulya Charan Dc — Appellant v. Corpora- 
lion of Calcutta and others — Uespondents. 

A. F. A D. No. 351 of 1944, D/- 11th May 1949, 
against decree of Sub-Judge, 2nd Court, Zillah 24 
I’arganas, D/- 28th September 1943. 

(a) T. P. Act (1882), S. 112 — Covenant not to 
erect structure -Breach oi — Continuing breach — 
Waiver of forfeiture. 

The breaoh of a covenant in a lease not to erect any 
stvucturo on the land is not a continuing but a single 
breach. If it is waived by subsequ«nt acceptance of 
rent, it cannot be availed of thereafter. (Para 17J 

Annotation : (’45 Com.) T. P. Act, S. 112 N. G. 

(b) Evidence Act (1872), S. 114 —Notice — 
Service of. 

The presumption is that the notice was served at tbe 
time when it would be delivered in tbe ordinary course 
of post. Tbe presumption is however rebuttable. 

[Para 22] 

Annotation I (’46-Man.) Evidence Act, S. 114 N. 25. 

Daniya Hath Dancrjee— f >r Appellant. 

Krishnalal Dancrjec and Sunil Kumar Dasu 

—for Respondents. 

Judgment- — This is an appeal against a 
decision of the second Subordinate Judge, Ali* 
pur, dated 28th September 1943 reversing a 
decision of the Third Munsif, Alipur, dated 8th 
April 1913 in T. 8. NO. 102 of 1942 decreeing the 
suit filed by the plaintiff, the Corporation of 
Calcutta, against the defendants. 

[ 2 ] Tbe facts out of which this appeal arises 
are as follows : On 6th October 1931, the Corpo¬ 
ration of Calcutta (hereinafter referred to as 
"the Corporation”) leased out a piece of land 
measuring 10 oottabs 5 chittacks and 14 eq. ft. 
being portion of premises No. 58/1, Kao3aripara 
Road and Nos. 9 & 10 Kundu R >ad in favour of 
one Dulal Chandra Nandan, Secretary of the 
Bhowampur Youngmen’d Association. An in¬ 
denture dated 6th oocober 1931 was executed by 
the parties. The indenture recites that on 27th 
March 1928, the Corporation for the monthly rent 
of Rs 6 agreed to permit the said Association to 
occupy and use the premises No. 58/l, Kansari- 


pata Road as play.ground and that the lessee as 
Secretary applied to the Corporation for lease 
of a further plot of land being portion of pre. 
rnises Nos 9 and 10 Kundu Road. The indenture 
further recites that the Corporation on 26th 
March 1930 resolved to lease the remaining por- 
tion of premises Nos. 9 and 10 Kundu Road and 
53/1, Kansaripara Road to the lessee at an 
annual rent of Rs. 10 for playing outdoor games 
subject to the conditions that (a) no structure 
was erected, (b) the lessee would vacate the pre. 
nveos whenever called upon to do so by the 
Corporation. 

[3J The terms of the lease so far as they are 
material for this appeal may be set out as 
follows : Clause l—Tbe lessee hereby agrees to 
occupy tbe piece or parcel of land described in 
tbe schedule to the lease as a monthly tenant, it 
being hereby agreed that such occupation may 
be determined at any time by the Corporation 
by one month’s written notice being given to 
the lessee. Cl. 3 —The lessee shall not be at 
liberty to ecect any structure on the land with¬ 
out the previous permission of the Chief Execu¬ 
tive Officer of the Corporation had and obtained 
in that behalf. Clause 5—The lessee shall, when, 
ever the said premises be required by the Cor¬ 
poration, on a month’s notice deliver peaceful 
possession of the same to the District Engineer 
or any other Officer of the Corporation appoint- 
ed in that behalf provided always and it is 
hereby agreed that if there be any breach of any 
of tho covenants herein contained it shall bo com¬ 
petent for the Chief Executive Officer to canoel 
and determine the agreement and to take 
over peaceful possession of the said premises as 
if these presents had not been done. 

[4] Out of tbe area which is the subject- 
matter of the said indenture a portion of land 
measuring 3 oottabs 7 chittaks and 8 sq. ft. wa3 
disposed of by tbe Corporation and possession of 
the eame was made over by the defendants on 
19th July 1940- 

[5] On 22nd October 1940, a notice was served 
upon the defendants by the Corporation by regis¬ 
tered post requiring the defendants to vacate 
and give up possession of tbe portion of the land 
then in the possession of the defendants on the 
expiry of 306h November 1940. 

[6] As the defendants inspite of demands 
did not vacate the land a suit was instituted in 
tbe Third Co irt of the Munsif at Alipur being 
T. 8. No. 114 of 1941 for ejeotment and for other 
reliefs. 

[7J On 17th November 1941, the said suit was 
withdrawn with liberty to bring a fresh suit. 

[8] On 27th November 1941 a notice was sent 
by registered post on behalf of the Corporation 
requiring the defendants to vacate the premises 
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an or before Slab December 1941 as the Cor- 
poration urgently required the land in the 
occupation of the defendants for the purpose of 
extending the roadway and as the defendants 
had forfeited their interest in the land by the 
construction of structures thereon in direct con• 
travention of the terms of the said indenture. 
The notice was returned with the endorsement 
“left." Thereafter, on 15th December 1941 the 
said notice was again sent by registered post. 
The registered cover came back with the endorse- 
ment by the peon “Refused. ’ The said two 
covers have been marked as Exs. 2 and 2 (a). 

[9] On 24th April 1942, this suit was filed for 
recovery of possession of the portion of the land 
then in the possession of the defendants and for 
damages commencing from the date of filing of 
the suit. 

[ 10 ] The defendants were sued undc-r 0. l, 
R. 8, Civil P. C., as representing all members of 
the Bhowanipur Youngmen’s Association. Tue 
suit was contested by defendants l, 3 and 4 who 
filed a joint written statement. Id the written 
statement, they denied the service of the no.ice 
of ejectment as alleged in the plaint and the 
validity of the notice and of tho service thereof. 
The defendants also alleged that the covenants 
in the lease had not been broken by them inas¬ 
much as they did not erect the structure exis¬ 
ting on the land the same having been erected 
prior to the date of the said indenture. 

[11] The learned Munsif held on tLe evidence 
that the structure bad been raised after the date 
of the said indenture and without the permission 
of the Corporation and that the defendants had 
incurred forfeiture uudoc 8. ill (g), T. P. Act. 
The learned Munsif however held that the for- 
feiture had been waived by tho Corporation by 
acceptance of and of demanding payment of 
rent which became duo since tho forfeiture. The 
learned Munsif further hold that tho breach 
complained of namely, tho erection of the struc- 
ture, was not of a continuing nature and the 
continuance of the structure alter the waiver of 
tho forfeiture was not a fresh breach giving the 
plaintiff a fresh cause for a fre.^h forfeiture. The 
learned Munsif also held on the evidence that 
the notice to quit had been duly served upon 
the defendants but inasmuch as no notice had 
been served under 8. 114A, T. P. Act, the suit for 
ejootment was not maintainable. In the view 
he held that the tenancy of the defendants had 
not been validly determined. He therefore dis¬ 
missed the suit. 

[ 12 ] Against the deoision of the Munsif there 
was an appeal which was heard by the Second 
Subordinate Judge at Alipur. The Appellate 
Court agreed with the Munsif that the forfeiture 
incurred by the ereotion of the structure had 
1950 0/33 & 34 


been waived but held that as the breach of the 
covenant not to erect structure was a continuing 
one, the service of the notice dated 27th Novem¬ 
ber 1941 determined the tenancy by forfeiture. 
He also held that it was not necessary to serve 
a separate notice under S. IMA, T. P. Act, and 
that a combined notice under Ss. Ill (g) and 
114A was enough and that such notice had been 
served. The combined notice had not been waived 
and thereforo the plaintiff was entitled to xeeo- 
very of possession of the land end damages from 
1st January 1912 to the date of delivery of 
possession at the rate of Rs. 10 per annum. 

[13] This appeal has been filed by defendant 1 
and is directed Against the said appellate decision. 

[Ill Before me it has been argued by the 
learned advocate for tho appellant that tho breach 
of covenant not to erect a struture was not a 
continuing breach. The breach was a single 
breach and was complete on the date of the 
erection of t'ue structure. That breach having been 
waived by acceptance of rent after tho forfeiture 
was complote, the plaintiff was not entitled to 
eject the defendants iu reliance on that forfeiture. 
There had been no other breach after tho aato 
oi tho notice dated 22nd October 1910 which 
entitled the Corporation to determine the tenancy 
by forfeiture. The Corporation was not entitled 
therefore to eject the defendants by a fresh 
notice based on forfeiture. 

[ 15 ] It has been held that whore there is an 
express covenant to build within a fixed period 
and the tenant does not do so, there is a single 
breach which may be waived by subsequent 
acceptance of reut. See Hilton Landlord and 
Tenant p. 187, Art. 112. Relianco wii3 placed 
by the learned advocate for the respondent 
Corporation on the case of Doe de Ambler v. 
Woodbridge, reported in (1829) 9 h and 0 . 376 : 
(33 R. R. 203). In that case tho covenant was not 
to alter or use Certain rooms then U3ed as bed¬ 
room into, or for any other purposes than, bed 
or sitting rooms without the liconse of the lessor 
in writing and the leas3 contained a clause of 
forfeiture for breach of any of tho covenants. It 
was held per curiam that tho conversion of a 
houso into a ehop is a breach complete at once 
and tho forfeiture thereby incurred is waived by 
subsequent acceptance of rent. There was how¬ 
ever a new breach of covenant every day during 
the time tho rooms were used contrary to the 
covenant, of which the landlord could tako 
advantage. That case is an authority for the 
proposition that if the breach of the covenant is 
a continuing broach, the lessor can avail himself 
of a new breach after a previous one bad been 
waived but if the breach was complete at onoe, 
it was waived by subsequent acceptance of rent 
and could not be availed of thereafter. 
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[16] In Powell v. Eemsley, (1909) 1 ch. 680 , 
the lessees built a house in contravention of the 
covenants contained in the lease. The question 
arose whether the breach was a continuing one. 
Eve J. said as follows at p. 688; 

“It has been argued on the part of the plaintiff that 
the breach is a continuing breach that there is a new 
breach of covenant every day the house is left standing. 
1 cannot adopt this view. lu my opinion the covenant 
was broken once and for ail when the bouse was erected 
contrary to it was a breach;’complete at once and not 
continuous: See per curiam in Doc dc Ambler v. Wood- 
bridge: (1829-9 B. & C. 370: 33 R. R. 203) The defen¬ 
dant, therefore cannot be liabie on the footing of a 
continuing breach.'’ 

[17] This caso west up ou appeal and the 
judgment on appeal is reported in Powell v. 
Hemsley , (1909) 2 ch. 252: (78 L. J. ch. 741). 
Lord Justice Far well says a3 follows: 

"It was said that this is a continuing breach. I 
agree with Eva .7. that the case of Dec dc Ambler v. 
Woodbridgc : (1S29-9 B. & C. 376 : 33 R. R. 203) 
illu9tratt6 the distinction very well. The covenant 
there was that the tenant should not alter or convert 
certain rooms into bed rooms. The Ccurt held the con¬ 
version was a breach complete at once. 1 entirely agree 
with Eve J. and I think that tlm appeal should to 
dismissed with costs.” 

I therefore hold that the breach of covenant not 
to erect any structure on the land was not a 
continuing but a single breach. The breach and 
the forfeiture incurred therefor having been 
waived, the Corporation was not entitled to rely 
on the breach by reason of the erection of the 
structure for determining the tenancy. 

[ 18 ] The other ground on which the notice to 
quit was based was that the land was required 
by the Corporation for its own purposes. Clause 
6 of the lease provided that if at any time 
the Corporation required the land, the lessee 
would deliver peaceful possession of the same 
on a month’s notice. (After discussing the evi¬ 
dence His Lordship proceeded:) Further, cl. 1 
of the lease entitled the Corporation to reoover 
possession of the land by determination of the 
tenancy at any time by one month’s written 
notice being given. It is contended that even if 
there was no forfeiture, the Corporation was 
entitled to recover possession by giving one 
month’s notice. Such a notice was given on 27th 
November 1941 and the tenanoy determined on 
the expiry of the period of the notice. 

[19] The learned advocate for the appellant 
contends that the suit has proceeded on the 
basis of forfeiture and the judgments of the 
lower Courts have also proceeded on that foot¬ 
ing. No issue was raised as to whether the plain- 
tiff was entitled to possession on any ground 
other than that of forfeiture. 

[20] In the plaint recovery of possession is 
asked for on the footing of the notice to quit 
dated 27th November 1941. The notice dated 


27th November 1941 expressly mentioned that 
the Corporation urgently required the land for 
extending the roadway. Clause 5 of the lease 
required the lessee to give up possession on a 
month’s notice whenever the premises were 
required by the Corporation. Clause l of the 
lease entitled the Corporation to determine the 
tenancy on a month’s written notice. It is there, 
fore contended that the Corporation was entitled 
to a decree for possession if one month’s notice 
was given. 

[ 21 ] Oca of the issues framed at the trial was 
"Was any notice of ejectment served on the 
defendant Association? If so, is it valued and 
sufficient?" The learned Munsif found that 
notice under S. Ill (g), T. P. Act bad been duly 
served on the defendants. He did not go into 
the question as to whether the defendants had 
got one month’s notice, as it was not necessary 
for his purposes, he having proceeded on the 
ground of forfeiture only. In the grounds of 
appeal filed in the lower appellate Court, it was 
complained that the learned Munsif omitted to 
consider the other condition mentioned in the 
notice which was itself a good ground for eject- 
ment, namely, that the land was required by the 
Corporation. The lower appellate Court having 
come to the conclusion that the breach of cove¬ 
nant was a continuing one held' that there had 
been a forfeiture, and did not go into the other 
question, namely, whether the Corporation was' 
entitled to a decree, on the ground that they had 
oerved a notice giving the defendants one 
month’s time to vacate. 

[ 22 ] If the evidence on the record was suffi¬ 
cient to enable me to determine the issue, I 
would have decided the issue here. But it seems 
to me the evidence is not suffioienfc. It is true 
that there is evidence that the letter dated 27th 
November 1941 was sent by registered post on the 
said date. The presumption is that the notice 
was served at the time when it would be deli¬ 
vered in the ordinary course of post- The 
presumption is however rebuttable. It is pointed 1 
out that the registered cover containing the 
notice dated 27th November 1941 was returned 
with the endorsement “Left” which is dated 
2 nd December 1941. As the lower Court did not 
consider the question as to whether one month 8 
notice had been given, it was not necessary foe 
the defendants to adduce any evidence for rebut¬ 
ting the presumption. 

[23] I think therefore it is necessary that the 
following issues should be referred for trial to 
the lower appellate Court, (a) Was the premise 
now in the occupation of the defendants required 
by the Corporation? (b) Wa3 the notice dated 
27th November 1941 duly served on the defen¬ 
dants? If so, on what date? 
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[24] The lower appellate Court would take 
additional evidence on the issues referred to 
above and return the evidence to this Court 
with its findings thereon. 

[25] Costs of this hearing, will abide the 
result. 

Case remanded. 

A. I. R. (37) 1950 Calcutta 259 [C . N. 91.] 

G. N. Das J. 

Ramesh Chandra Basu Majumdar — Defen . 
dant—Appellant v : Brojendra Nath Paul— 
Plaintiff — Respondent. 

A. P. A. D. No. 673 of 1915, D/- 28-1-1919, against 
decree of the Sub-J. 2nd Court, Hooghly, D/- 21-12- 
1944> 

(a) Tort — Malicious prosecution — Infructuous 
criminal process. 

If, in fact, the processes of tbo Criminal Court are 
set in motion and the Criminal Court take3 cognisance 
of the matter, the bare fact that the processes may bo 
void on some ground or other doe3 not disentitle the 
plaintiff from claiming damages for malicious prosecu¬ 
tion. [Para 6] 

(b) Tort—Malicious prosecution —Prosecution- 
Test—Mere filing of false complaint. 

Tho question whether in a particular case there 
has been a prosecution or not depends on the facts of 
that particular case. The test is not whether the crimi¬ 
nal proceedings have reached a stage at which they 
may be certainly described as a prosecution, but the 
test is whether the criminal proceedings have reached 
a stage at which damages to tho plaintiff may result. 
The mere filing of a false complaint which may fail is 
not per se such a prosecution. [Para 9] 

(c) Tort—Malicious prosecution — Damages— 
Grounds. 

In an action for malioioua prosecution, tho plaintiff 
oan claim damages, either on the gronnd of loss of re¬ 
putation or damage to person and property. [Para 10] 

Binoy Bihari Sen— for Appellant. 

Panchanan Pal—lor Respondent. 

Judgment—This appeal is on behalf of the 
defendant in a suit for reoovery of damages for 
malioious prosecution. The plaintiff’s allegation 
is that he aoted as the defendant’s pleader in 
Honey Execution case No. 101 of 1942 and with¬ 
drew certain sums of money from Court and 
paid to the defendant his share of the moneys 
so withdrawn, on a receipt given by the defen¬ 
dant. The defendant however lodged a comp, 
laint before the Magistrate at Serampore 
alleging that the plaintiff and two other persons 
had forged a vakalatnama, and on the strength 
of the forged vakalatnama had withdrawn 
moneys from Court and had misappropriated 
the same. The Magistrate thereupon took cog- 
nizanoe of the matter and sent the matter for 
enquiry to the munsif at Serampore. The mun- 
eif issued a notice on the plaintiff, and after an 
enquiry made by him, submitted a report. On 
perusal of the report, the Magistrate dismissed 


the complaint under s. 203, Criminal P. C. The 
plaintiff claimed damages for a sumofRs.eo 3 .il.6 
for loss of reputation and expenses incurred 
by the plaintiff in defending the criminal pro- 
ceediogs started by the defendant. The plaintiff 
alleged that there was no reasonable and pro- 
bablecause for initiation of the criminal proceed¬ 
ings, and that these proceedings were actuated 
by malice. The defence was a denial of tbe 
material allegations made in the plaint. It was 
stated that there was no malice or want of 
reasonable and probable cause. Tbo defendant 
alleged that he had a bona fide belief that ho 
bad not been paid hi3 proper share in the money 
withdrawn in the aforesaid money execution 
case; before initiating the proceedings before t! e 
Magistrate, he bad sent a pleader’s letter to tbe 
plaintiff enquiring as to who was responsible for 
the forged vakalatnama and withdrawing moneys 
and not paying him bis proper share. 

[ 2 ] The trial Court found that there was 
prosecution of tbe plaintiff, that there was want 
of reasonable and probable oause for Gling the 
complaint before the Magistrate; that these 
proceedings were actuated by malice; and that 
the plaintiff was a leading practitioner and had 
suffered loss in reputation and had incurred cer- 
tain costs. The trial Court, therefore, passed a 
decree for Rs. 503.n 6 with full costs. 

[3] An appoal was taken by the defendant. 
The lower appellate Court has varied the 
decree of the trial Court by reducing the amount 
decreed, by Rs. 200 . The lower appellate Court 
has maintained the decree of costs passed by the 
trial Court; it has directed that the parties 
should bear their costs in the appellate Court. 
Against the decision of the lower appellate 
Court, the defendant has preferred this appeal. 

[4] Mr. Sen appearing for the defendant 
has contended that, (l) there was no prosecution 
of the plaintiff; and ( 2 ) tbe order for costs made 
by the lower appellate Court awarding full 
oosts of the trial Court was not justified. 

[5] Mr. Sen develops the first point on two 
grounds. In the first place, he contends that the 
complaint was filed against the plaintiff and two 
other persons alleging a conspiracy on the part 
of the persons named in the petition of oomp. 
laint. The offence alleged included an offence 
under 8. 463 and S. 408, Penal Code, but no sane- 
tion was taken as required under S. 196 (A) ( 2 ), 
Criminal P. C., to the initiation of the proced- 
ings; the complaint, therefore, would not have 
resulted in any event in a conviction of the 
plaintiff and his alleged associates; there was 
thus no valid complaint in the eye of the law, 
and as snob, there was no prosecution. 

[6] In my opinion, the fact that the prosecu¬ 
tion, if any, of the plaintiff by the defendant may 



260 Calcutta Ramesh Chandra v. Brojendra Nath (G. N. Das J.) 


A. I. R. 


fail does not absolve the defendant of hie liabi¬ 
lity for damages in a sail: for malicious prosecu¬ 
tion if the other requisite elements are found to 
be present. In my opinion, the defendant cannot 
escape liability merely on the ground that the 
step taken by him was erroneous in law. 'If, in 
[fact, the processes of the criminal Court are set 
in motion, and the criminal Court takes cog¬ 
nisance of the matter, the bare fact that the 
processes may be void on some ground or other 
does not disentitle the plaintiff from claiming 
damages for malicious prosecution. In my opi¬ 
nion, in such a case as the present the conduct 
of the complainant (defendant in the civil ac¬ 
tion) is more reprehensible than the conduct of 
one who initiates criminal proceeding which is 
not void in law. In this connection, reference 
may be made to Parli v. Bead, 30 Kamsas 
531 where it was pointed out that the plaintiff 
can succeed whether the indictment is good or 
bad, because, in either case, the plaintiff is 
equally subject to the disgrace of the initiation 
of the criminal proceedings and is put to expen¬ 
ses for clearing up his character in tho crimi¬ 
nal proceedings. 

[7l There is another answer to this part of 
the appellant’s contention. It is true that the 
petition of complaint disclosed a charge of cons- 
piracy and sanction under s. 196(a) ( 2 ), Criminal 
P. C. was necessity to tho initiation of the pro¬ 
ceedings. In the presont. case, however, the Court 
did take coguisance of the matter. It may be that 
the criminal Court might have issued process 
not on a charge of conspiracy, but on other 
charges which the petition of complaint disclosed. 
It cannot, therefore, be said that the entire pro. 
oeedings before the criminal Court were void 
and of no legal effect. This branch of the appel¬ 
lant’s contention must, therefore, be overruled. 

18] The second branch of the appellant’s 
contention is based on the ground that in point 
of faofc, no process was issued by the criminal 
Court. The petition of complaint was dismissed 
under 3. 203, Criminal P. C. It is, therefore, 
suggested that criminal Court prosecution, did 
not commence in the fact3 of this case. In sup¬ 
port of this proposition, reliance is placed upon 
the decision in Golapjan v. Bholanath, 38 
Cal. 880: (ll I. 0. 311) as also on the case of 
Mohammed Amin v. J ogendra Kumar, 49 
o. w. N. 282 . It is true that these cases sup¬ 
port the wide proposition contended for on 
behalf of the appellant that if the complaint is 
dismissed under s. 203, Criminal P. C. and no 
process is issued, the proceedings must be 
deemed not to have commenced at all and an 
aotion for malicious prosecution oannot be sus. 
tained. The decision in Mohamad Amin's case, 
(49 o. W. N, 282) went on appeal to the Judioial 


Committee of the Privy Council, and the deoi- 
sion of this Court was reversed: the decision of 
the Privy Council is reported in 51 0. w. n. 
723: (A. I. r. (34) 1947 p. c. 108). The decision 
of this Court in Golapjan s case, (38 Cal. 830: 
ll I. 0. 311) was expressly overruled by the 
Judicial Committee in the case last cited. 

[9] The question whether a prosecution whioh 
can found an action for damages for malicious 
prosecution commences with the mere filing of 
a petition of complaint before the criminal 
Court has been considered in a number of cases 
both in this country and abroad. In the case of 
Bex, v. Wallace, (1797) l East P. 0 . 136, it was 
broadly laid down that the lodging of informa¬ 
tion before the Magistrate commences a pro30. 
cation which may, if unsuccessful, give rise to 
a suit for damages for malioious prosecution. 
Ic may be noted that the action for malioious 
prosecution is not founded on statute. The word 
‘‘prosecution” which is said to be one of the 
elements for sustaining an action for malicious 
prosecution has not the same technical meaning 
which i3 to be found in the Criminal Procedure 
Code. The question whether in a particular case 
there has been a prosecution or not depends on 
the facts of that particular case. In the case of 
Mohamad Amin v. Jogendra Kumar Banerjet, 
61 0. W. N. 723 : (A. I. R. (34) 1947 P. 0. 108), 
the Judicial Committee stated that the test is 
not whether the criminal proceedings have 
reaohed a stage at which they may be certainly 
described as a prosecution, but the test is 
whether the oriminai proceedings have reaohed 
a stage at whioh damages to the plaintiff may 
result. The mere filing of a false oomplainfc 
which may fail is not per se such a prosecution.! 

[10] In the case before the Judioial Com¬ 
mittee in Mohamad Amim v. J ogendra Ku¬ 
mar Banerjee, 51 o. w. n. 723: (a. i. R. (3*) 
1947, P. 0. 108) the facts were that on a petition 
of complaint filed by the defendant, the Magis¬ 
trate directed an enquiry to ba made. The en¬ 
quiry was made not by a police officer, but by a 
Magistrate, and thereupon the petition of comp¬ 
laint was dismissed. Gentle, J. delivering the 
judgment of the trial Court felt himself bound 
by tho decision in Golapjan's case, (38 oal. 830: 
11 I. 0. 311) which was a decision of a Judge 
sitting singly on the Original Side of this 
Court. On appeal from that .deoision, Derby¬ 
shire, C. J. and Lodge, J. dissented from toe 
view taken by Mookerjee and Beaoboroft, 

in Bishun Pergash v. Phulman Singh, 1® 
0. W. N. 935: (A. I. R. (2) 1916 Oal. 79), and 
affirmed the view taken in Golapjan's cos*• 
(38 Cal 880: 11 I. 0. 811). The learned Cine 
Justice points out that when the matter i9 » 
enquiry stage, either before a police offioet o 
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a Magistrate, ordinarily, the person complained 
against has no locus standi to appear, and to 
lead evidence with a view to exculpate himself. 
Their Lordships, therefore, observed that when 
proceedings were at that stage, no prosecution 
could be deemed to have taken place. This 
view was overruled by the Judicial Committee 
on appeal from the judgment of this Court. I 
may point out that in an action for malicious 
prosecution, the plaintiff can claim damages, 
either on the ground of loss of reputation, or 
damage to person and property. Vide Savile 
v. Roberts, (1898) l Ld. Raym 374. 

Cll] Unquestionably in the facts of the pre¬ 
sent case, the effect of the initiation of the 
criminal proceedings by the defendant against 
the plaintiff on whom a notice was served to 
appear at the enquiry stage before the munsif 
resulted in such damages. The Courts below 
were, therefore, right in holding that there was a 
prosecution which entitled the plaintiff to recover 
damages in the suit. The first contention raised 
by Mr. Sen must, therefore, be overruled. 

[ 12 ] The second contention refers to the 
order for costa made by the lower appellate 
Court. In my opinion, though the proper order 
for costs would have been to direct the defen. 
dant to pay proportionate costs both in the 
trial Court and in the lower appellate Court, it 
is not suggested that the order for costs actually 
made exceeds the amount of costs which would 
have been payable if an order of proportionate 
costs in both the Courts had been passed. The 
second contention must also fail. 

[13] In the result, this appeal fails and must 
be dismissed with C03t3. 

V. B. B. Appeal dismissed. 
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there were sufficient grounds for failure to give notice. 
Ibe employer a knowledge of the accident requires to 
be proved like any other fact and further it must be 
proved that be had knowledge of the accident at or 
about tbo time when it occurred. The Court cannot 
treat notice of an accident as unnecessary, for example, 
when the emplojer had obtained knowledge of tho 
accident many days or weeks later. Where the absence 
of notice cannot be condoned under S. 10, the work¬ 
man will not bo entitled to any compensation. 

. . [Para 11. 12, and 13] 

Annotation—(’46-Man) Workmen's Com pi n-ation 
Act, S. 10, N. 2. 

(c) Workmen’s Compensation Act (1923), S. 25- 
Evidence as to disablement—Medical certificates. 
—Evidence Act (1872), S. 45. 

A finding as to incapacity or the extent of incapacity 
cannot bo founded upon mere medical certificates which 
aro tho worst form of hearsay evidence. They merely 
record what somebody who is not a witness has written. 
Similarly, it is not proper for the Commissioner to base 
such finding upon his own observation of tbo injured 
workman. [Para 14 ] 

Annotation.— (’46-Man) Workmen's Compensation 
Act, S. 25 N. 1. 

Phamndra Kumar Sanyal.—ior Appellant. 

Jitenara Mohan S:n Gupta and Jnan Chandra Uau 

— for Respondent. 

Harries C. J. —This is an appeal by the 
employer from an order of tho Commissioner for 
workmen’s compensation awarding the respon- 
dent a sum cf Rs. 441 together with certain costs 
as compensation in respect of an accident. 

[ 2 ] The workman's case was that he was 
employed by the appellant to load certaiu bricks 
into a lorry, to travel with the lorry and unload 
the bricks on arriving at the lorry’s destination. 
It is said that whilst the respondent was travel, 
ling in this lorry on some day about seven 
montbB before the hearing before the Commis¬ 
sioner, the lorry travelling along a narrow path 
overturned. The workman who was travelling 
on the lorry, it is said, was thrown into a tank 
along side this narrow path and was injured by 
bricks from the overturned lorry falling upon 
him. The workman’s case was that he sustained 
injuries in the chest and on left hand, left knee 


Panchanan Ghose—Appellant v. Bhaggu 
Bari — Respondent. 

A. F. 0. 0. No. 28 of 1949, D/ 17-1-1950, againet 
order of Commissioner for Workmen’s Compensation, 
West Bengal, D / 20-1-1949. 

(a) Workmen's Compensation Act (1923), S. 2 (n) 
and Sch. II, Cl. (XXVI)—Person employed to load 
and unload bricks In a lorry—No evidence that 
loading and unloading took place in a place as 
required by Sch. II, Cl. (XXVI)-Person is not a 
workman and cannot claim compensation. 

[Para 9] 

Annotation.—(’46-Man) Workmen’s Compensation 
Aot, S. 2 (n) N. 6. 

(b) Workmen’s Compensation Act (1923), S. 10- 
Notice of accident—Absence of—Effect. 

S. 10 requires notice of the acoident and such notice 
ia only rendered unnecessary if the Court is satisfied 
on evidence that the employer knew from other aouroes, 
of the accident at or about the time it took place, or if 


and waist. 

[3] The appellant denied that the respondent 
wis a workman within the meaning of the Act 
and he denied that there was any accident or 
that he had notice of any accident. 

[ 4 ] Evidence was called before the Com. 
miesioner upon which ho held that the respon- 
dent had been injured by accident arising out 
of and in the course of his employment and 
assessed the compensation at the sum of Its. 441 
for partial disablement. 

[5] A number of grounds have been taken in 
this appeal and it appears to me that the judg¬ 
ment of the Commissioner for workmen’s com¬ 
pensation oannot possibly be maintained on any 
ground whatsoever. The learned Commissioner 
has proceeded to decide this case without any 
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reference whatsoever to the provisions of the 
Act. 

[G] In the first place, the Commissioner has 
decided that the respondent is a workman. In 
ordinary parlance, the respondent was clearly a 
workman; but for the purposes of workmen’s 
compensation he must be a workman as defined 
in the Act. Section 2 (n) defines "w'orkman” as 
follows: 

“ ‘Workman’ mean3 any person Other than a person 
whose employment is of a casual nature and who is 
employed otherwise than for the purposes of the 
employer’s trade or business) who is 

* * * 

(ii) employed on monthly wages not exceeding four 
hundred rupees, in any such capacity as is specified 
in Schedule 11”. 

[7j Schedule II specifies a large number of 
capacities in which the parsons who are emp¬ 
loyed are workmen within the meaning of the 
term as used in the Workmen’s Compensation 
Act. 

[8] The learned Commissioner appears to have 

thought that the case of the respondent fell 

within cl. (XXVI) of sch. II of the Act. That 

clause provides that a person 

"employed in the handling of transport or goods in 
or within the precincts of, 

(a) any warehouse or other place in which goods, 
are stored and in which on any one day of the preced¬ 
ing twelve months ten or more persons have been so 
employed; or 

(b) any market in which on any one day of tbo 
preceding twelve months one hundred or more persons 
have been so employed.” 

[9] All tho evidence amounted to was that 
,this man was employed to load bricks into a 
lorry and to unload them. Where this loading 
took place was not stated, and there was no evi. 
denco at all that the handliug of these bricks or 
(the transport of these bricks took place iu or 
Iwithin tho precincts of any warehouse or market 
or in any place, in any warehouse or other place 
where on any one day of the preceding twelve 
months ten or more persons had been employ, 
ed, or iu or within the precincts of any market 
in which one hundred or more persons had been 
employed on any day within the preceding 
twelve months. IIow the learned Commissioner 
could have held that this man was a workman 
within the meaning of cl. (XXVI) of sch. Ii 
upon tho evidence I am wholly unable to say. 
It is quite clear that there wa3 no evidence at 
all upon which it could be held that the respon¬ 
dent-applicant wn3 a workman and therefore 
he could not have obtained any compensation 
under the Act. 

[ 10 ] A point was also taken by the appellant 
by way of defence that no notice of the accident 
bad been given by the respondent and an issue 
was framed giving rise to thi3 question. The res¬ 
pondent gave no evidence at all that he had 
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given his employer any notice of the accident, 
and it is to be observed that the employer so far 
from admitting any notice of the accident 
denied that there ever had been an accident or 
that he ever had notice of such an accident. 
Upon that state of the evidence, the learned 
Commissioner found that there was an accident 
ft3 stated and that the matter was known to the 
opposite party in due course; but clearly that is 
a finding upon no evidence whatsoever. The 
Commissioner is not entitled to find that the 
appellant before us must have become aware of 
this accident in duo course unless there is evi¬ 
dence upon which he can so find. According to 
the appellant be hired this lorry every day and 
there is nothing to suggest in the evidence that 
tho appellant was ever told about any accident, 
if an accident did in fact take place. The Com¬ 
missioner for workmen’s compensation is not 
allowed to guess. He is an officer exeroising 
judicial functions and he can only find facta 
upon evidence. As I have said there is no 
evidence at all that any notice of this accident 
was ever given by the workman or on hia 
behalf. 

[It] It is true that by reason of s. 10 (l) (b) 
notice heed not be proved, if it is established 
that the employer bad knowledge of the accident 
from any other source at or about tho time 
when it occurred. Bat that the employer had 
knowledge of the accident requires to be proved 
like any other fact and further it must be proved 
that he had knowledge of the accident at or 
about the time when it occurred. The Court 
cannot treat notice of an accident as unnecea. 
sary, for example, when the employer had 
obtained knowledge of the accident many days 
or weeks later. Ia the present case, however, 
there is no evidence that the employer ever 
knew of this acoident until this claim was made 
and admittedly a claim for compensation is not 
notice of an accident. The Workmen's Compen¬ 
sation Act requires a claim for compensation to 
bo made within twelve months and also notice 
of the accident unless such notice can be dis¬ 
pensed with for the reasons given in S. 10. 

[12] Toe learned Commissioner could have 
held in this case that the failure to give notice 
was not fatal to the claim, if he waa satisfied 
that there was sufficient cause for failing to give 
the notice. The learned Commissioner has not 
dealt with the matter at all and has not conai* 
dered whether there was sufficient or any cause 
for not giving the notice. He seem3 to have found 
that no notice was given but as he appears to have 
thought that as the employer must have got to 
know of this accident such (sic) was sufficient. 
The law however requires notice of the acciden 
and such notice i 3 only rendered unnecessary * 
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the Court is satisfied on evidence that the em- 
ployer knew from other sources of the accident 
at or about the time it took plaoe, or if there 
were sufficient grounds for failure to give notice. 

[13] As the respondent failed to give the 
notioe of accident in this case and his failure 
cannot be condoned his claim was bound to fail 
upon this ground also. 

[14] Learned advooate for the appellant has 
also urged that there was really no evidence of 
incapacity or disablement. Admittedly, no 
doctors were called and the learned Commis- 
8ioner has acted upon medical certificates. 
Medical certificates are the worst form of hear, 
say evidence. They merely record what some, 
body who is not a witness has written. There is 
nothing to suggest that the parties agreed to be 
bound by these certificates and I cannot see that 
any order finding incapacity and the extent of 
incapacity can ever be founded upon a mere 
medical certificate. The Commissioner also noted 
that he had seen the workman. The Commis¬ 
sioner is not a medical man and in this class 
of litigation malingering and false claims are 
notorious and I am sure that the Commissioner 
would find it very difficult to say whether an 
alleged injury to a joint was real or not. How- 
ever, all the Commissioner had iu this case were 
medical certificates together with his own obser¬ 
vation. However, it is not necessary to consider 
this question further because it is puite clear 
that this order cannot possibly be sustained and 
must be set aside. 

[16] In the result therefore I would allow 
this appeal, set aside the order of the Commis- 
einer for workmen’s compensation and dismiss 
the workman’s claim. 

[ 16 ] No order is made for costs. 

Sarkar J.— I agree. 

K.s. Appeal allowed. 

A. I. R. (37) 1950 Caloutta 263 [C . N. 93.] 

G. N. Das and Das Gupta JJ. 

Indian Homeopathic Medical Association , 

Galcutta and others—Petitioners v. Kanai Lai 

Pal and another—Opposite Party . 

Civil Rules Noa. 740, 1682 and 1533 of 1949, 
D/- 16-12-1949. 

Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (XXXVIII 
[38] of 1948), S. 32 (6) and (7) — Effect of - High 
Court’s power of revision exceptin cases mentioned 
in S. 32 (6) has been taken away — Civil P. C. 
(1908), S. 115. 

The words ‘subject to the provisions of sub-s. (6)’ in 
8. 82 (7), necessarily exclude whatever other powers of 
revision the High Court may possess including its 
powers under 8. 115, Civil P. 0. [Para 14] 

The power of the High Court to revise an order 
parsed by the Rent Controller or the Chief Judge, the 
District Judge or the appointed Judge except in the 


specifio oases mentioned in S. 32 (6) of the Act has 
been taken away by neoe3sary implication. [Para 16] 

Hence, an order of a Chief Judge of the Court of 
Small Causes modifying on appeal an order of the Rent 
Controller fixing the standard rent for certain premises 
not being one mentioned in S. 32 (6) is not open to revi¬ 
sion by the High Court under S. 115, Civil P. C. : 49 

: A - L R - (9) 1922 Cal - 427 ftn(l 
A.Lit. (10) 1923 Cal. 169, Disting ; Case law discussed . 

[Para 18] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 6, 
Pt. 40. 

Parish Nath Mukhirjcc and Gouranga Sundar 
Chatter jia (in No. ?40) and Binayah Bamrjee (in 
Nos. 15S2 and 1583) — for Petitioners. 

Sitaram BanerjeAnil Chandra Dutt and Pra- 
vish Chandra Chatter joe (in No. 740) Iliran Kumar 
Roy and Kanli Basu (in Nos. 1582 and 15S3) and Hem 
Chandra Dhar (in No. 1583) —for Opposite Party. 

G. N. Das J. — The above cases were beard 
together. They arise out of applications under 
H. 115, Civil I*. C., hereinafter called the Code. 
The Orders complained of in these Rules were 
passed by the Chief Judge of the Court of Small 
Causes, Calcutta hereinafter called the Chief 
Judge, modifying on appeal the orders made by 
the Additional Rent Controller fixing th9 stan¬ 
dard rent of certain premises under the 
provisions of the West Bengal Rant Control 
(Temporary Provisions) Act, 1949, hereinafter 
called the Act. 

[2] Mr. Banerjee appearing for the opposite 
party has raised a preliminary objection that 
thi3 Court has no power to interfere with the 
orders complained of under s. 115 of the Code. 
Ilis contention is that exercise of this power 
under 8. 116 of the Code has been excluded by 
8. 37 (6) and (7) of the Act. # 

[3] It has not been disputed by Mr. Mukherjee 
appearing on behalf of the petitioner that the 
Provincial Legislature may, by appropriate 
legislation, take away the powers of this Court 
to interfere under S. 115 of the Code with an 
order passed by a Judicial Tribunal of Civil 
Jurisdiction. 

[4] In order to deal with this matter, it is 
necessary to refer to certain provisions of the 
Act. 

[5] Section 32 (l) of the Act impliedly pro- 
vides for an appeal from an order of the Rent 
Controller, and requires it to ba presented either 
to the Chief Judge or to the District Judge. 

[6] Section 32 ( 2 ) empowers the Provincial 
Government to appoint n person who has exer¬ 
cised the powers of a District Judge to hear 
appeale, presented to the Chief Judge and a 
Judicial Officer not below the rank of a Subor¬ 
dinate Judge to hear appeals presented to the 
District Judge. 

[7] For the sake of brevity, I shall hereinafter 
call the person appointed by the Provincial 
Government as the appointed Judgs. 



264 Calcutta Indian Homeopathic Medical Assocn. y. Kanai Lal (G. N. Das J.) A. I. R, 


[8] Section 32 (3) confers on the Chief Judge 
or the District Judge the powers to transfer and 
withdraw cases to or from the appointed Judge. 

[9] Section 32 (4) lays down the procedure to 
be followed in hearing an appeal. 

[ 10 ] Section 32 (5) providos for review. 

Till Section 32 (6) empowers the High Court 
to revise an order imposing or confirming an 
order passed by tLe Controller imposing a fino 
under s. 20, s. 33 or s. *3i when iho amount of 
fine is not less than five hundred rupees. The 
period of limitation is fixed at 30 days. 

[12] Section 32 (7) then provides that 

“all decisions of the Chief Judue, or the District Judge, 
or a person appointed under sub s. (2), ns the case may 
be, shall, subject to the provisions of sub-s. (6), be 
final." 

[13] According to the large majority of deci¬ 
sions, the word 'final’ means not appelable but 
open to revision or review. Partha Saradhi 
Naidu v. Koteswara Rao, 47 Mad. 369 : (a.i.r. 

(li) 1521 Mad 661 F.B.) Phani Bhusan v. Sarat 
Kumar, 40 o. w. N. 124 : (a. I. R. (22 ) 1935 cal. 
773) and Manager, Spring Mills Ltd. v. C. D. 
Ambekar, 51 Bom. L. R. 148 : (A. I. R. (36) 1949 
Bom. 168). 

[14] In my opinion the words “subject to the 
provisions of sub-3. (6)’’ necessarily exclude 
whatever other powers of revision the High 
Court may possess. 

[15] Mr. Mukherjee appearing for the peti¬ 
tioner submitted that the insertion of sub-s. (6) 
was made ex abudanti cautela with a view to 
provide against a possible contention that as the 
orders referred to were of a quasi criminal 
nature, revision wifs barred. This contention 
cannot be accepted. The High Court has ample 
powers of revision even in regard to orders of 
quasi criminal nature in appropriate cases. 

[ 16 ] Mr. Mukherjee next contended that the 
word ‘revise’ has been used iu a wide sense and 
includes an appeal. This contention cannot also 
be accepted because in s. 32 itself, the Act used 
the words, “appeal, review & revision.” 

[17] It was lastly contended that sub-s. (6) is 
wider in scope than s. 116 of the Code and was 
inserted with a view to confer on the High 
Court wider powers of revision in cases of a 
quasi criminal nature. This contention cannot 
also be accepted because the words “subject to 
the provisions of sub-s. (6)” clearly imply a 
limitation and not an extension of the powers of 
the High Court. 

[ 18 ] In my opinion, the conclusion is irresis¬ 
tible that the power of the High Court to revise 
an order passed by the Rent Controller or the 
Chief Judge, the District Judge or the appointed 
Judge except in the specific cases mentioned in 
8. 32 (6) of the Aot has been taken away by 


necessary implication. It is not disputed that 
the orders now in question do not come within 
the purview of 8. 32 (6) of the Act. This Court 
has therefore no jurisdiction to interfere with 
the orders complained of. 

[19] Mr. Mukherjee was at considerable pains 
to show that the Chief Judge or the District 
Judge or the appointed Judge acts as a 
Court and not as a persona designata. He 
referred us to a long catena of cases in support 
of his submission. In the view I have taken, it is 
not necessary to express a final opinion on this 
question. Conceding that the Chief Judge or the 
District Judge or the appointed Judge is a 
Court when hearing an appeal from the order 
of the Rent Controller, before this Court can 
interfere with an order passed in appeal the 
appellate tribunal must be subject to the 
revisional jurisdiction of this Court under B. Ill 
of the Code. It cannot be disputed that the ap¬ 
pellate tribunal constituted under the Act is a 
a Court of special jurisdiction on the well settl¬ 
ed principle that where a statute confers on a 
judicial tribunal the power to determine a right 
or liability which is the creation of the statute 
but which, but for that statute it would have 
had no jurisdiction to try, such jurisdiction is 
said to be special jurisdiction. 

[ 20 ] The question, therefore, arises whether 
an order passed by a Court of speoial jurisdic¬ 
tion i3 revisable by this Court under the provi¬ 
sion of S. 115 of the Code. Mr. Mukherjee relied 
on the principle enunciated by Viscount Hal¬ 
dane, L. C. in National Telephone Co. Ltd v. 
Post Master General (No. 2 ), (1913) A. C. 546 : 
(82 L. J. K. B. 1197), namely, where a special 
jurisdiction is conferred on an existing or estab¬ 
lished Court without more, it will attract all the 
ordinary incidents of the ordinary jurisdiction of 
such Court. The rule thus enunciated refers to 
an existing or established Court. This is also em¬ 
phasised by Lord Atkinson in the same case at 
p. 555 where the rule is said to imply simply 
the question of extending the jurisdiction of an 
existing Court of Law. Lord Parker of Wadding- 
ton at p. 562 (ibid) speaks of the principle a3 
applicable to cases “where by statute matters 
are referred to the arbitration of a Court of re¬ 
cord.” Mr. Mukherjee also relied on the decision 
in Hem Singh v. Basant Das, 63 I. A. 180 : (A. 

I. R. (23) 1936 P. C. 93) where the principle was 
applied in cases where the right of appeal was 
given to “one of the ordinary Courts of the 
country” and it was observed that in such cases 
“the procedure, orders and decrees of that Court 
will be governed by the ordinary rules of the 
Code of Civil Procedure. 

[2l] It is fairly clear from the above discus¬ 
sion that the above principle only applies whero 
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the order complained of is an order passed either 
by the ordinary Court of the land or by a Court 
of record. The position was clarified by Rankin 
J. in the oase of Allen Bros & Co. v. Bando & 
Co., 26 0. W. N. 845: (A. I. R. (lO) 1923 Cal. 169). 

f 22 ] The relevant observations run as follows: 

“From the Act of 1861, from tbe Letters Patent and 
from the decisions I draw the conclusion that it is not 
enough for the purposes of tho Code or the Letters 
Patent which deal on definite principles with a regular 
order of Courts; that from tho limited nature of the 
powers conferred or from a mere comparison with other 
Courts, or from possible relationship thereto not yet 
subsisting, a new Court may be styled an infeiior 
Court. An actual relationship to this Court must be 
established; an existing thread of connecting authority 
must'be disolosed”. 

[23] If thia view is accepted, then an order 
made by the appointed Judge which ex concessis 
must be regarded as a new tribunal will not be 
subject to revision by this Court. 

[24] In later cases, however, the principle has 
been extended to all Courts exercising special 
jurisdiction. Thus in the case of Md. Abdulla 
v. Giridharilal, 42 c. \v. n. 507 : (a. i. r. (25) 
1938 Cal. 448), it was held that an appellate 
officer appointed under the Bengal Agricultural 
Debtors Aot is not subject to revieional jurisdic¬ 
tion of the High Court on the ground that the 
civil Courts contemplated by cl. 16of the Letters 
Patent do not cover Courts which are created 
by a special statute for a special purpose. In tho 
later case of Bam Krishna v. Ali Newaj, 42 
0. W. N. 892 : (A. I. R. (25) 1938 Cal. 688), the 
fact that the appellate officer was the Munsif ex 
officio was held to be immaterial. 

[25] All the cases cited at the bar were 
reviewed by Mitter J., in the case of Nur 
Mohammad v. S. M. Solaiman, 49 c. w. n. 10 
at p. 16 , the learned Judge lays down the follow¬ 
ing general rules : 

“(1) The general rule is that when a matter reaches 
a civil Court, the procedure of civil Courts, would be 
attraoted including the provisions regarding appeal 
from its judgments decrees and orders, but 

(2) The general rule is applicable only where the 
matter comes to that Court as part of its ordinary 
jurisdiction and not by reason of a special jurisdiction 
having been conferred upon it." 

[ 26 ] If this extended view is taken then this 
Court would have no power of revision under 
B. 116 of the Code in regard to orders passed 
either by the Rent Controller, the Chief Judge, 
the Distriot Judge or the appointed Judge. 

[27] Reliance was placed on behalf of the peti¬ 
tioner on the case of H. D. Chatterjee v. L. B. 
Trivedi. 26 o.w.N. 78 : (a.i.r. (9) 1922 cal. 427 ), 
as also on the oase of Allen Bros <tt Co. v. Bando 
A Co., 26 0. W. N. 846 : (A.I.R. (10) 1923 Cal. 169). 

It iaeignifioant to note that in both these oases this 
Court interfered in revision with orders passed 
by the Rent Controller under the earlier Rent Aot 


not under s. 115 of the Code but under S. 107, Gov¬ 
ernment of India Act (since repealed). Section 107 
empowered the High Court to exercise powers 
of superintendence over all Courts subject to its 
appellate jurisdiction. As Raukin J., pointed 
out in the latter case of Allen Bros & Co. v. 
Bando A Co., 26 c. w. x. 845 : (a.i.r. (10) 19-23 
Cal. 162), in cases arising under the earlier Rent 
Act there was a thread of connecting link be¬ 
tween tbo Rent Controller and the High Court 
through tbe President of the Tribunal because 
this Court had the power to hear an appeal from 
a decision of the President of the Tribunal in 
certain cases, These cases are therefore dis¬ 
tinguishable. 

[28] Even if we take tbe limited view as 
regards the power of this Court to interfere in 
revision with orders of tbo special tribunal, it 
cannot bo disputed that thi3 Court cannot inter¬ 
fere with an order passed by tbe appointed Judge 
under s. 115 of the Code. If we are to bold that 
the power of revision is not excluded in those cases 
where tbe appeal under S. 32 of the Act is heard 
by the Chief Justice or the District Judge the 
result would be anomalous. The question would 
then depend on tbe fortuitous circumstances as 
to whether the appeal is heard by the Chief 
Judge, or the District Judge or the appointed 
Judge. Such a construction should not be 
adopted. 

[29] In my opinion, a reasonable view to take 
of the matter is to hold that s. 32 (6) and (7) of 
the Act by necessary intendment has taken 
away the powers of this Court to interfere in 
revision under s. 115 of the Code with an order 
passed by the RentController or by the Chief Judge 
or the District Judge or tbe appointed Judge. 

[30] The preliminary objection, therefore, 
succeeds. 

[31] As the question involved was in a state- 
of uncertainty the parties will bear their own 
costs in these revision cases. 

[32] Tbe Rules are accordingly discharged. 

Das Gupta J.—I agree. 

K.S. Buie discharged. 

A. I. R. (37) 1950 Calcutta 265 [C. N. 94.] 

R. P. Mookebjee and Lahiri JJ. 

Abdul Aziz Khan — Petitioner v. Lalit 
Mohan Banerjee—Opposite Party. 

Civil Rule No. 683 of 1949, D/- 25-1-1950, from order 
of 1st Court of Sub-J., Howrah, D/- 26-1-1949. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] 
oi 1885), S. 26F (4) (a)—Application by transferee 
co-sharer—Limitation, 

Where a co-sharer who is himself a transferee applies 
under S. 26F (4) (a) for joining in the application 
under S. 26F (1) as a co-applicant the starting point of 
limitation is the date of tbe application by the original 
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applicant and not the date of service of notice under 
S. 26F (3) as the applicant being a transferee no sta¬ 
tutory notice is necessary and the application filed 
beyond one month from the date of original application 
is barred : A. I. R. (23) 1936 Cal. 576 and 41 C. W. N. 
674 held impliedly overruled by A. I. R. (35) 1943 
Cal. 48 (S. B.) [Para 7] 

Bijan Behari Das Gupta and Ashulosh Ganguli 

— for Petitioner. 

Apurbadhan Mukherji and Sudhir Kumar Dutta 

— for Opposite Party. 

Lahiri J — The applicant for pre-emption 
under S. 26 F (l), Bengal Tenancy Act, obtained 
this rule which is directed against an order ot 
the First Subordinate Judge, Howrah, aftirming 
the decision of the Munsit Uluberia, by which 
the application of the opposite party to join as 
a co-applicant undc-r S. 26F (4) (a) wa3 allowed. 

[ 2 ] The facts of the case which are undisput¬ 
ed are as follows: On 12 lh November 1946, the 
opposite party purchased a share of an occu¬ 
pancy holding at an auction sale held in execu¬ 
tion of a decree but no notice of the purchase 
was served on the co-sharers under S. 26 C. The 
petitioner came to know about the sale on 23th 
March 194S and on 16th April 1918 he made the 
application under 6. 26F (l). Notice of this 
application was served on the opposite party 
under S. 26F (3) on lGch July 1948, and on 19th 
July 1918 the opposite party filed an application 
under 8. 26F (i) (a) for joining in the applica¬ 
tion as a co-applicant alleging that he wa3 a 
co-sharer of the holding from before the date of 
Lis auction purchase. This application was 
resisted by the petitioner on the ground that it 
was filed beyond the period of special limitation 
provided for by sub s. (4) (a) of s. 26F, Bengal 
Tenancy Act and as such it was liable to bj 
dismissed. 

[3] The Court of first instance held that 
though the application is barred under S. 26F 

(4) (a) it was within time under sub s. (l) because 
the opposite party was not served with a notice 
under s. 25C and wa3 therefore entitled to apply 
within three years from the date of sale under 
the decision of the Special Bench in the case 
of Asmat Ah v.. Mujahar Ali, 52 c. w. N. 
64 : (A. I. R. (35) 194S Cal. 48). The appellate 
Court holds that the opposite party being a 
transferee was not required to be served with a 
notice under S. 26C and therefore his application 
was not maintainable under sub-s. (l); but the 
appellate Court affirmed the decision of the first 
Court on a different ground by applying the 
principle of certain decisions given by this Court 
under s. 26F as it 3tood before the amendment 
of 1938, e. g. Gadadhar v. Gopal Chandra, 40 
C. W. N. GS0.(A. I. R. (23) 1936 Cal. 343); Sachin, 
dra Nath v. Trailakya Nath, 40 c. w. N. 1023: 
(A. i. R. (23) 1926 Cal 576) and Satis Chandra 
v. Jogendra Krishna, 41 c. w. N. 674 in which 


it has been held that when on aacount of the 
default of the Court the notice of an application 
by a co.sharer landlord has not been served on 
other co.sbarer landlords within a month, the 
Court has inherent power to relieve the latter 
against the time limit for making an applioa- 
tion under sub-s. 4 (a) and an application made 
by a co-sharer landlord under sub-s. 4 (a) will 
be allowed provided it is filed within a reason- 
able time of the service of the notice upon him, 
although it is filed after a month from the date 
or the application under sub-s. (l). 

[4] Mr. Das Gupta appearing for the peti¬ 
tioner has argued that the decisions under the 
old S. 26F will not apply to S. 26F after the 
amendment of 1938, because under- 8. 188, 
Bengal Tenancy Act, as it stood before the 
amendment of 1938 it was obligatory upon a co¬ 
sharer landlord to implead the remaining co- 
sharers in an application under s. 26F; whereas 
after the amendment of 1938, a cosharer tenant in 
making an application under 8 . 26F is not 
required to implead the other cosharer tenants. 
Reliance has also been placed on the decision in 
Gobardhan v. Gunadliar, 44 c. w N. 802 : 
(A. I. R. (28) 1941 Cal. 78), where it has been 
held that after the amendment of 1938 C03barer 
tenants are not necessary parties to an applica. 
tion under S 26F. With regard to this argument 
it is to b9 noticed that a transferee cosharer is 
certainly a necessary party to an application 
under s. 26F and sub-s. (3) provides for a notice 
to be given to the transferee. The transferee 
cosharer tenant in a proceeding under S. 26F 
after the amendment of 1938 therefore stands in 
the same position as a cosharer landlord in a 
proceeding under 8. 26F before the amendment. 
Consequently the principle of the decision in 
Satis Chandra v. Jogendra Krishna, 41 C.W N. 
674 would apply to the case of a cosbarer tenant 
who is a transferee and if no notice is served 
on him within a month by the fault of the Court 
he must be allowed to pre empt if he applies 
within a reasonable time from the service of the 
notice. 

[ 5 l But the difficulty in applying this principle 
is that in the Special Bench decision of Asmat 
Ali v. Mojahar Ali, 52 C. W. N 64 : (A. I. R- 
(35) 1948 Cal. 48) it was laid down that the 
doctrine of reasonable time is confined to case3 
of equitable relief which might be refused by 
the Court if the applicant slept over his rights 
and the relief by way of pre emption cannot be 
said to be an equitable relief. The cases relied 
upon by the appellate Court in the present ca -0 
seem to have been overruled by implication by 
the aforesaid Special Bench decision. 

[6] We have then to consider the question 
whether the present case is governed by t e 
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Speoial Bench deoision in Asmat Ali’s Case, (52 

G. W. N. 64: A. I. R. (35) 1948 Oal. 48). 
That deoiaion will apply only to cases where no 
notice was served under s. 260 and where the 
special rule of limitation provided for by s. 2GF 
(4) (a) ia not applicable, The language of 8. 26F 
(4) (a) i3 dear. It provides that the co-sharer 
tenant may apply either within the time provided 
for in sub-s. (l) i. e., within 4 months of the 
service of notice under s. 26C or within one 
month from the date of the application whichever 
is later. In the case of Golam Ehiya v. Abiul 
Rob, 48 0 . W. N. 417, Blank J., sitting singly 
appears to have held that the controlling words 
in S. 26F ( 4 ) (a) are "whichever is later.” In other 
words, if the first fixed point, (i. e., four months 
from the data of service of notice under S. 26C) 
does not exist in a particular case, the entire 
provision about the special limitation is inappli. 
cable. From the facts of that case it appears 
that there the notice under s. 260 ( 4 ) was 
mandatory and Blank J., held that the right of 
a cosharer tenant to obtain pre-emption could 
not be defeated by non-service of the statutory 
notice. In the case beforo us, the opposite party 
being a transferee was not entitled to the statu¬ 
tory notice. Consequently wo have to hold that 
the decision given by Blank J., in Golam Ehiya 
v. Abdul Rob, 48 c. w. N. 417 will not apply to 
the facts of the present case. 

[7] On the plain language of sub s. 4 (a) of 
8. 26F, the starting point in the present case is 
the date of the application by the original appli¬ 
cant, namely, 16th April 1948 and we are not 
entitled to hold that the starting point is the date 
of service of the notice under sub-s. (3) of S. 2GF. 
The application filed by the opposite party on 
19th July 1948 being beyond one month from the 
date of the application by the original applicant 
must accordingly be held to be barred by limi- 
tation. 

[8] The rule is accordingly made absolute. 
The orders of the Courts below must ba set aside 
and the application filed by opposite party must 
be dismissed. There will be no order as to costs 
of this Court. 

R. P. Mookerjee J —I agree. 

D,H * Rule made absolute . 
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Chatterjee J. 

Bajrang Lal Laduram — Petitioner v. 
Agarwal Brothers — Respondent . 

Ordinary Original Suit Decided on 19-8-1949. 

(a) Arbitration Act (1940), Ss. 32 and 33 — Suit 
challenging existence or validity o! arbitration 
clause in contract—Maintainability. 


A suit to ohallenge the existence or validity of an 
arbitration clause in a contract or for determining tba 
effect of an arbitration agreement or award is not 
maintainable by reason of S. 33, which provides that 
such a challenge must be made by means of an appli¬ 
cation and not by means of a suit: A. I. R. (36) 1949 
E. P. 163, Dissent, [P ara i 8 ] 

Annotation : (’46-Man.) Arbitration Act S. 32 N 1. 

*(b) Arbitration Act (1940), S. 33 -Application to 
establish existence or validity of arbitration agree- 
rnent — Maintainabilily. 

A person who aflirms the existence of an arbitration 
agreement cannot apply to the Court under S. 33 or 
any other section of the Arbitration Act for an adjudi¬ 
cation by the Court that such an agreement exists and 
is binding on the paitie;: A. I. It. (36) 1949 Bum. 158, 
Dissent. [Paras 19, 20 and 21] 

The word “effect" in S. 33 does not mean the exis¬ 
tence of an arbitration agreement. It connotes the pur¬ 
port, drift or tenor of the agreemet. [Para 19] 

(Remedy of petitioner in such a case pointed out). 

[Para 21] 

Annotation : (’46 Man.) Arbitration Act, S. 33 N 1. 

A. C. Ganguly — for Petitioner 

N. Banvel! — for Respondent. 

Order. —Thi3 i3 an application by Bajranglal 
Serowgee who carries on business under the 
name and style of Bajranglal Laduram for 
having tho eflecfc of an arbitration agreement 
determined by this Court. The application is really 
for an adjudication that an arbitration agree- 
ment between the parties is etill subsisting. 

[2] By contract No. 1633 dated 28th July 1948 
the petitioner alleges that ho agreed to purchase 
from the respondent 80,000 heavy cees bags in 
2G0 bales at the rate of Rs. lio/i/- per ICO bags, 
delivery August 1948. The terms of the agreement 
appear from a copy of the Bought Note included 
in the annexure to the petition. 

[3j Clause 13 of the said contract contained 
an agreement for arbitration in very wide terms. 

[ 4 ] The petitioner’s case is that on 16 th August 
1948 he sent shipping instructions to tho re3pon- 
dent to bring 50 bales, that is, 20,000 heavy cees 
bags, and on 18th August 100 bales, that ia, 40,000 
heavy cees boga alongside the vessel "Kutsang.” 
The respondent failed to bring the aforesaid 
goods alongside the ship and a letter was eent to 
the respondent complaining about this failure. 

[5] Ic is alleged the petitioner by letter dated 
3l3t August 1948, again requested the respondent to 
tender the pucca-delivery order in respect of the 
balance of £0 lak-3 of goods, that is, 20,000 heavy 
cees bags and offered to pay for and take delivery 
of the said pucca, delivery order. The respon¬ 
dent neither sent tho 160 bales in terms of the 
shipping instructions nor did they give any deli- 
very order. The petitioner’s attorneys demanded 
payment of the different bills amounting to 
Rs. 15.992/6/4 but the respondent failed to pay. 
Thereupon on 13th December 1948 the petitioner 
filed a statement of case and referred the dispute 
to the arbitration of the Bengal Chamber of 
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Commerce and claimed the said sum f r0 m the 
respondent. 

[G] The reply of the respondent was a com¬ 
plete denial of the transaction. Their case is, they 
never entered into the contract in question and 
they repudiated liability in toto. Seme statements 
ar.d counter statements were tiled before the 
Tribunal of Arbitration of the Bengal Cham¬ 
ber of Commerce who, it is alleged, heard oral 
evidence. 

[7] On or about 8th April 1948, the petitioner 
was informed by a letter from the Registrar, 
Bengal Chamber of Commerce that the Arbitra¬ 
tors were not prepared to proceed with the 
arbitration until the question of the existence of 
the arbitration agreement was decided by this 
Court. 

[8] On receipt of this letter from the Registrar 
of the Bengal Chamber of Commerce dated 8fch 
April 1048 the present application w r as presented. 

[9] The real question I have got to determine 
is the maintainability of this application. 

[ 10 ] The question argued before me i? this : 
can a person who at'iirms the existence of an 
arbitration agreement apply to the Court under 
8. 33 or any other section of the Arbitration Act 
for an adjudication by the Court that such an 
agreement exists and is binding on the parties ? 

[ 11 ] In Manik Lal v. Shiva Jute Bailing 
Ltd., 52 c. W. N. 389, Das J. held that the 
"existence’' of an arbitration agreement which by 
8. 32, Arbitration Act, 1940, cannot be challenged 
by a suit is not the factual but the legal existence 
of an agreement on grounds like mistake, 
fraud, illegality, etc , under Ss. 19 to 30, Contract 
Act. His Lordship further held that S. 33 applies 
only when the applicant admits the factual 
existence of an agreement but challenges the 
“legal" existence thereof on such grounds as misre¬ 
presentation, fraud, etc. In Baijnathv. Chhotulal , 
62 o. W. N. 397, Clough J. followed the judgment 
of Das J. 

[ 12 ] Sinha J. has differed from the judg. 
ments of both these learned Judges in Chatur - 
bhuj v. Bhicamchand Chororia & Sons, 53 
O. w. N. 410. According to the learned Judge 
the intention of the framers of the Arbitration 
Act was that the right and liabilities of the par¬ 
ties in respect of an arbitration agreement or an 
award such as are mentioned in 8s. 31 and 32 of 
the Act should bo litigated only in the Court 
having jurisdiction under S. 31 and on an appli¬ 
cation made under s. 33 and not by way of suit. 
The intention of the legislature was to take away 
the remedy by way of suit which the parties to 
an arbitration agreement or an award had bo- 
fore the passing of the Act and to relegate them 
to the remedies as provided in the Aofc. 


[13] The opening words, "any party to the arbi. 
[ration agreement” in s. 33 of the Act should be 
construed according to Sinha J. to mean a party 
W'ho is alleged to be a party to an arbitration 
agreement but who challenges the existence there, 
of and that there is nothing in the eection to 
restrict the meaning of the word, ‘existence’ to 
‘legal existence’ and it should be read in its 
ordinary and natural meaning, namely, existence 
either in fact or in law. 

[14] Mr. Barweli, learned counsel appearing 
on behalf of the respondent, relied on the judg. 
rnent of Das and Clough J J. while Mr. Ganguli for 
the petitioner relied on the view of Sinha J. In this 
case it is not necessary for me to come to any de- 
oision regarding this conflict of judicial authori¬ 
ties which should really be resolved by the Court 
of appeal. Even if Sinha J. is right in the view 
that he has taken, the party who challenges the 
existence of an arbitration agreement is entitled 
to apply under s. S3, Arbitration Act. That sec¬ 
tion provides a remedy to the party who chal- 
lenges the existence of an agreement to refer to 
arbitration and he can come to Court and ob- 
tain a decision, even when the other side does 
not wish to enforce it. Bliagwandas v. Atma 
Singh, 47 BOm. L. R. 716 : A. I. R. (32) 1945 
Bom. 494. 

[ 16 ] Chapter V, Arbitration Act, contains the 
general provisions relating to all arbitrations 
i. e., arbitration without intervention of a Court, 
or arbitration in suit or arbitration with the in- 
tervention of a Court when there is no suit 
pending. 

[ 16 ] Section 31 deals with jurisdiction. Sub- 
section (l) deals with the forum for filing 
awards. Sub-eection ( 2 ) provides that all ques¬ 
tions relating to the validity, effect or exis¬ 
tence of an award or on arbitration agreement 
shall be decided by the Court in which an award 
under the agreement has been or may be filed 
and by no other Court. Sub-eection (3) states that 
all applications relating to the conduct of the arbi¬ 
tration proceedings shall be made to such Court. 
Sub-section (4) makes it clear that that Court 
alone shall have jurisdiction over the arbitration 
proceedings and all subsequent applications aris- 
ing out of a reference and the arbitration pro¬ 
ceedings shall be made in that Court and in no 
other Court. 

[17l Section 32 and 8. 33 are the new sections 
introduced by the Arbitration Act of 1940. They 
were introduced in accordance with the sug¬ 
gestions of the Civil Justice Committee and were 
meant to negative the decisions in E. D. Sasson 
& Co. v. Ramdutt Ramkissen Das, 60 cab 1 • 
(A. i. r. (9) 1922 P. c. 374) and Matulal v. R*™ 
Kissendas, 47 Cal. 806 : (A. I. R. (7) 1920 CaR 
820), where it had been held that a suit mnst 
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filed if a party wants to challenge the existence 
of a submission. Sections 32 and 33 are in the 
following terms : 

'32. Notwithstanding any law for the tim8 beiDg in 
force, no suit shall lie on any ground whatsoever for a 
decision upon the existence, effect or validity of an 
arbitration agreement or award, nor shall any arbi¬ 
tration agreement or award be set aside, amended, mo¬ 
dified or in any way affeoted otherwise than as provided 
in this Act. 

33. Any party to any arbitration agreement or any 
person olaiming under him desiring to challenge the 
existence or validity of an arbitration agreement or an 
award or to have the effect of either determined shall 
apply to the Court and the Court shall decide the ques¬ 
tion on affidavits: 

Provided that whore the Court deem3 it just and ex¬ 
pedient, it may set down the application for hearing on 
other evidenoe also, and it may pass such orders for dis- 
oovery and particulars as it may do in a suit.” 

[18] The first part of 8. 32 prevents a subs¬ 
tantive right to challenge the existence of an 
arbitration agreement. The secoud part of that 
Beofcion prevents the setting asido, amending or 
modifying or in any way affecting an arbitration 
agreement, otherwise than as provided by the 
Aot. It has been held by tho Calcatta High 
Court that suit to challenge the existence or 
validity of an arbitration clause in a contract or 
for determining the effect of an arbitration agree¬ 
ment or award is not maintainable by roason of 
S. 33, Arbitration Aot of 1940 which provides 
that such a challenge must be made by means 
of an application and not by means of a suit. 
Deokinandan v. Basantlal, I. L. r. ( 1941 ) 2 Cal. 
123: A. I. R. (28) 1941 Cal. 527. A contrary view 
has been taken by a Division Bench of the East 
Punjab High Court in Banwari Lal v. The 
Board of Trustees , Hindu College, Delhi, a.i.r. 
(36) 1949 E. P. 1G5. With respeot to the learned 
Judges of the East Punjab in my opinion the 
correot view was taken by Lort-Williams J., in 
the Caloutta oase oited above. The Madras High 
Court has also taken the same view as the 
Caloutta High Court adopted : Rashid Jamshed 
Sons and Co. v. Moolchand Jothajee, (1945) 2 
M. L. J. 98 : (A. I. R. (32) 1945 Mad. 371). 

[19] Section 83 is a corollary to 3. 32. Under 
B. 83, an arbitration agreement or an award has 
to be decided by means of an application. 
Section 33 provides a remedy not to the person 
who affirms the existence or validity of an arbi¬ 
tration agreement but to the person who challeng¬ 
ed the same. Obviously, the legislature thought 
that the person who sets up a submission can go 
to arbitration and have the disputes deoided by 
the arbitrators. Mr. Ganguli, learned counsel for 
the applicant, wants me to split up s. S3 aud he 
contends that an application oan be made to the 
Court (a) by any party to an arbitration agree, 
ment desiring to ohallenge the existence or vali¬ 
dity of an arbitration agreement or (b) by any 


party to an arbitration agreement desiring to 
have the effect of either an arbitration agree¬ 
ment or an award determined. Counsel concedes 
that ho cannot come under (a) because he is not 
challenging the existence or validity ot the 
arbitration agreement as he is really asserting 
the existence of such agreement and is affirming 
the validity thereof. But he contends that he 
comes under (b) and he desires to have the 
effect of the arbitration agreement determined 
by this Court. I cannot accede to this conten¬ 
tion. The words ‘ existence, effect or validity of 
an arbitration agreement or award” are used in 
S. 32. Under s. 33 if any one cbalk-ngc-s the 
arbitration agreement he can come to Court. If 
there is any question raised as to whether there 
is any particular dispute within the ambit of the 
arbitration agreement, or whether it has ceased 
to be operative on account of frustration or any 
supervening illegality or impossibility then that 
can also be determined under this section by 
means of an application. In my opinion, the 
word “effect” does not mean the existence of an 
arbitration agreement. It connotes in this con-! 
text the purport, drift, or tenor of tho agreement.! 
What Mr. Ganguli wants me to decide is that 
there is in fact an existing, valid and binding 
arbitration agreement. Really there is no ques-l 
tion of deciding the effect of that agreement. 

[20] My attention has been drawn to a case 
decided by tbe Division Bench of the Bombay 
High Court in M. Gulamali Abdulhussein and 
Co. v. Vishwambharlal Ruiya, 51 Bom. L. B. 79: 
(A.I.R. (36) 1949 Bom. 158). The learned Judges 
Chagla 0. J. and Tenaolkar J., held that an 
application to establish the existence or validity 
of an arbitration agreement can be entertained by 
a Court under tbe Arbitration Act, 1940, 
though not under S. 33 thereof. According to 
these learned Judges when the Legislature enact, 
ed s. 32 and barred all suits with regard to the 
existence, effect or validity of an arbitration 
agreement and tho object of tho Legislature was 
that all questions with regard to these matters 
ehould be dealt with under the Arbitration Act, 
and not by substantive suits, it is open to a party 
to make any application with regard to which a 
suit is barred under 8. 32. Section 33 according 
to Chagla C. J., is merely one instance of such 
an application. The Legislature caunot concei¬ 
vably deal with all possible applications that 
may arise with regard to which suits are barred 
under S. 32. 

[ail With great respect, I cannot agree with 
the view taken by Chagla C. J., in the above 
case. When the Legislature enaoted B. 32 and 
barred all suits with regard to the existence, 
validity or effect of an arbitration agreement 
or award, it realised that proper procedure or 
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remedies should be prescribed or rights should 
be conferred on litigants for the determination 
of such questions and that is why s. 33 was 
enacted. Section 33 to my mind is not to be 
read as illustrative. It is difficult to follow how 
a general right to apply may be held to exist 
when the statute makes specific provisions 
providing for the right of a litigant to come to 
Court with regard to a specific class of cases 
nnder specific conditions. The fact that the right of 
suit is taken away by s. 32 does not confer a 
general right on the litigants to apply to Court. 
To my mind, it is not correct to urge that s. 32 
ha3 impliedly created a general right (o apply 
to Court under that section. It that was the 
correct view, then S. 33 wouli be unnecessary. 
When the Legislature had its attention directed 
to the necessity of making provisions in 
order to provide for the situation created by the 
enactment of a provision like S. 32, then it must 
bo assumed that S. 33 is .exhaustive and not 
illustrative. Therefore, in my opinion, a person 
who denies the existence of an arbitration agree- 
ment cannot apply under the Arbitration Act. I 
cannot understand how can there he a general 
right to apply under au Act although there is no 
right to apply under any specific section of the Act. 

[ 21 ] Mr. Gauguli contends that if this is the 
correct view, then the arbitration agreement 
would b9 wholly infructuous and be is left 
absolutely without any relief or remedy what- 
soever and when a person has a right he must 
have a remedy. I do not agree that a person in 
the position of the petitioner is not without any 
remedy whatsoever. The arbitrators should pro¬ 
ceed with the reference. The respondents can 
appear before the Tribunal of Arbitration under 
protest and without prejudice to their contention 
that there is no submission or arbitration agree¬ 
ment. That question cannot be decided by the 
arbitrators. If tho arbitrators make an award 
on the merits in favour of the petitioner, then 
the respondent can apply under s. 33 in order 
to challenge the validity of the award. In any 
event, the Court will he in a position to determine 
whether there was a valid and binding arbitra¬ 
tion agreement justifying the reference to the 
Tribunal of Arbitration before a decree is passed 
on the award. I am expressing no opinion on 
the existence or validity of the arbitration agree¬ 
ment at this stage. 

[ 22 ] The application is dismissed. Costs will 
abide the result of the arbitration. 

[23] The attention of the Tribunal of Arbitra¬ 
tion of the Bengal Chamber of Commerce should 
be drawn to this judgment and they should be 
asked to proceed with the arbitration as I have 
indicated hereinbefore. 

V.B.B. Application dismissed. 
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Harries C. J. and Chatterjee J. 

Calcutta Agency Ltd. — Applicant v. Com¬ 
missioner of Income-tax , W est Bengal—Res¬ 
pondent. 

Income-tax Reference No. 8 of 1919, D/- 9-9-1949. 

(a) Income-tax Act (1922), S. 7, Proviso — Appli¬ 
cability. 

Proviso to S. 7 was introduced to cover cases where a 
gross sum is fixed as salary or commission, which 
includes a necessary outlay on the part of the assessee 
in the carrying out of his duties. The deduction under 
that proviso can be made when the assessee is required 
by the terms of his employment to spend the amount 
in question and such expenditure must be Incurred not 
only exclusively but necessarily for the performance of 
its duties. If there is no stipulation in the contract of 
service or employment to spend a particular amount, 
then the deduction is net permissible under the proviso. 
Fayment by the assessee managing agents of a company 
of certain debts under subsequent agreement with the 
company by deduction from commission payablo to 
them is not one to which the proviso applies. 

[Para 12] 

Annotation: (’46-Man.) Income-tax Act S 7 N 1. 

(b) Income-tax Act (1922), S. 10 (2) (xv)—Expen¬ 
diture to remove difficulty in carrying on business. 

A, a bank, obtained a decree against B, a Cotton Mill, 
and C a Company, acting as managing agents for the 
Mill D, for certain malfeasance committed by the 
director of company C. An agreement was entered into 
between B and C by which B was entitled to deduct 
oertain portion of the commission payable to C tor pay¬ 
ment of the debts to A under the decroe. The object of 
the agreement was to avoid the publicity of the action 
by A against C and consequent exposure and scandal 
and to maintain the managing agenoy. The payment did 
not bring into existence any new assets or any advan¬ 
tage for the enduring benefit of C’s trade: 

Held that as the object of tho agreement was to 
remove the difficulty in carrying on the business of 
oompany C, tho payment should be treated as expendi¬ 
ture from revenue and not capital and should be deduct¬ 
ed in computation of profits and gains: (1927) 1 K. B. 
719, Foil. ; Casa law discussed. [Para 26] 

Annotation: (’46-Man.) Income-tax Aot, 8.10 N. 13. 

S. Mitra and Dilip Mitter —for Applicant. 

Dr. S. K. Gupta and J. C. Pal—lot Respondent. 

Chatterjee J. — The following question h»9 
been referred by the Appellate Tribunal, Caloutta 
Bench, to the High Court for its opinion: 

“Whether on the facts and in the circumstances of 
this case, the sum of Rs. 22,500 was taxable in the 
hands of the applicant company.” 

[2] The applicant is a private limited company 
incorporated in August 1932. From the Memo¬ 
randum of Association of the company, it appeal 
that it was brought into existence to float vari¬ 
ous companies including cotton mills. 

[3] In November 1932 a ootton mill was float¬ 
ed under the name of Basanti Ootton Mills Ltd. 

By Art. 132 of the Arfcioles of Association, toe 

applicant company, the Calcutta Agenoy Ltd., 
was appointed the Managing Agent of the aai 

Mill. . . 

[4] The Managing Agents were to receive 8 

monthly allowance of Rs. 600 so long as the 
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Boribed capital did not exceed R9. 5 , 00,000 and a 
commission of 8 per cent on all gross sales of goods 
manufactured. In case the subscribed capital 
exceeded rs. 5,00,000, then for every rs. 2,00,000 
of the inorease the Managing Agents were to get 
an additional monthly allowance of Rs. iso. 

[5] It appears that Nath Bank Ltd. institut¬ 
ed four suits against the Basanti Cotton Mills 
Ltd. In two out of the said four suits the 
Calcutta Agency Ltd. was impleaded a 3 the co¬ 
defendant. The claim of the Nath Bank Ltd. 
was on certain hundies drawn by one Mr. S. C. 
Mitter purporting to act on behalf of the Calcutta 
Agency Ltd. These suits were decreed for rs. 
81, 693/9/3 and Rs. 21 , 054 / 2 / 9 . These decrees 
were passed by consent of the parties. 

[6] In the other two suits in which the appli¬ 
cant company was not a party decrees were 
passed for Rs. 1,15,735/12/5 and for rupees 
21,593/8/3. 

[7] An agreement was enfcored into between 
the applicant company and the Basanti Cotton 
Mills Ltd. Inas much as good deal of argument 
has been advanced on the language of this agree¬ 
ment, the same is set out below : 

“Memorandum of Agreement made between the 
Calcutta Agency Limited of the one part and Basanti 
Cotton Mills Limited of the other part Whereas the 
Nath Bank Limited domanded from the Mill* the pay¬ 
ment of the aura of Ra. 1,80,000 and interest thereon 
And Whereas the aaid Mills repudiated their liability 
in respect thereof aa it appeared from the books of the 
aaid Mills that the aaid mills did not have the use of 
the 8aid aum of Ra. 1,80,000 or any part thereof And 
Whereas the aaid Nath Bank Limited thereupon insti¬ 
tuted four suits in High Court being suit Nos. 1683, 
1720, 1735 and 1757 of 1939 for the aaid aggregate 
aum of Ra. 1,80,000 and the interest thereon And 
Whereas the said Mills have been advised to settle the 
said suita amicably And Wbereaa the Calcutta Agency 
Limited by ita Directors 8. N. Mitter or 8. C. Mitter, 
having been and being still the Managing Agents of the 
said Mills have undertaken to reimburse the said Mills 
in reBpeot of fhe decrees to be made in the aaid four 
suits in the manner hereinafter appearing NOW THESE 
PRESENTS WITNESS AND IT IS HEREBY 
AGREED AND DECLARED. 

(i) That out of the commission of 3% payable by the 
said mills to the said Agenoy under Regulation 131 of 
the Articles of Association of the Company, the Com¬ 
pany shall have a paramount lien on and deduct and 
86 «^° thereof against any payment which the 

said Mills may make in respeot of the aaid decrees or 
\ mu 6m ® n<J /° r 00flt3 of the said suits. 

(u) The said moiety shall be one half of the commis- 
Blon bo payable less auoh earn as the Directors of the 
Mills may from time to time allow to be deducted.” 

L8J By virtue of this agreement, the applicant 
company was in effeot given rs. 22,500 less 
than what was due to it by way of its remune¬ 
ration. 

[9] Before the Inoome-tax Officer it was 
urged on behalf of the applicant company that 
the sum of Be. 22,600 should not be taxed in its 
hands as it was diverted by virtue of the above 
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agreement and was paid to the Nath Bank by 
the Basanti Cotton Mills Ltd. and this sum, 
therefore, did not reach the applicant a 3 re¬ 
muneration. Both the Income tax Officer and 
the Appellate Assistant Commissioner repelled 
this contention of the applicant. 

[ 10 ] Before the Tribunal Mr. Mitra, learned 
counsel on behalf of the applicant company, 
contended that the remuneration received by 
the applicant wa3 in the nature of salary or 
commission within s. 7, Income-tax Act. In this 
Court, Mr. Mitra put forward the same conten¬ 
tion and relied on the first proviso to S. 7. 
Section 7 states that tax shall be payable by an 
assesses under tho head “salaries” in respect of 
any salary or wages, any annuity, pension or 
gratuity, and any fees, commissions, perquisites 
or profits in lieu of, or in addition to, any salary 
or wages, which are due to him from an em¬ 
ployer. The first proviso to s. 7 runs as follows: 

“Provided that the tax shall not be payable in res¬ 
pect of any sum which the asse3seo by tbo conditions 
of bis employment is required to spend out of his 
remuneration wholly, necessarily and exclusively in the 
performance of his duties.” 

[11] Mr. Mitra urges that payment out of the 
commission of the sum aforesaid was made by 
the applicant company ‘‘wholly, necessarily and 
exclusively” in tho performance of its duties. 
Mr. Mitra’s argument was that unless the com¬ 
pany agreed to pay the amount aforesaid, its 
managing agency would have been terminated 
by the Mills and therefore such payment came 
within the said proviso to S. 7. 

[ 12 ] The Tribunal held that the proviso to 
8. 7 was not intended to cover payment of this 
nature. It is difficult to bring this payment 
within the first proviso to s. 7. The expenditure 
must be made wholly, necessarily and exclu¬ 
sively in the performance of its duties. In my 
opinion, the payment made by the Managing 
Agents under the aforesaid agreement is not a 
deduction permissible under the said proviso to 
B. 7. That proviso was introduced to cover cases 
where a gross sum is fixed as salary or commis¬ 
sion, which inolude3 a necessary outlay on the 
part of the assessee in the carrying out of his 
duties. The deduction under that proviso can be 
made when the assessee is required by the terms 
of his employment to spend the amount in ques¬ 
tion and such expenditure must be incurred not 
only exclusively but necessarily for tho perfor- 
mance of its duties. If there is no stipulation in 
the contract of service or employment to spend 
a particular amount, then the deduction is not 
permissible under the first proviso to 3. 7. For 
example, when an engineer is appointed to super, 
viee certain works outside the city and is re¬ 
quired to maintain a motor car for the purpose 
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of inspecting the work site in the course of his 
duties, then the proviso would be attrasted, as 
the expenditure would be then incurred neces¬ 
sarily and wholly in the performance of hi3 
duties. 

[13] The next argument put forward by 
Mr. Mitra was that the expenditure came with¬ 
in s. 10 ( 2 ) (xv), Income-tax Act. Section 10 
deals with the tax payable by an assessee in 
respect of profits and gains of business, profes¬ 
sion or vocation. Clause ( 2 ) specifies permissible 
allowances or deductions. Sub.cle.use (xv) 
mentions : 

“Any expenditure (out being iu the nature of capital 
expenditure or personal expenses oi tbe assesses) laid 
out or expended wholiy and exclusively (or the purpose 
of such business, profession or vocation.” 

[14] Mr. Mitra’s argument is that if the 
applicant company had not agreed to pay the 
amount mentioned in the aforesaid agreement, 
then the Basanti Cotton Mills Ltd. would have 
sued the company for the realisation of the 
amount duo on the Hundie3 and it seems that 
there would have no defence to the action. Thi3 
would have subjected the applicant company to 
tho danger of public exposure and in order to 
eave itself from the scandal and in order to 
maintain the Managing Agency the applicant 
company agreed to doduct certain amounts from 
the Managing Agency commission and, therefore, 
such expenditure came within B. 10 ( 2 ) (xv) of 
the Act. 

[15] Reference has been made to tho case of 
Mitchell v. B. W. Noble Ltd., (1927) 1 K.B. 719 : 
(96 L. J. K. B. 4S4). A company, which carried 
on an iuaurance business wanted iu the interest of 
its business to get rid of one of its directors. The 
company entored into an agreement with him 
under which in consideration of a payment to 
him by the company of £19,200, the director 
undertook to retire from the company, to sell 
and transfer the 300 £l shares held by him in 
tho company to the remaining directors at par, 
and to abandon all claims that he might have 
against the company, or its directors. The other 
directors were parties to this agreement. £19,200 
wa3 payable in five annual instalments. The 
company paid tho first instalment of £5200 and 
sought to deduct it for income tax purposes from 
the profits in the year of payment as being 
money wholly and exclusively laid out for the 
purposes of the business. The commissioners 
allowed the olaim. Rowlatt J., held that inas¬ 
much as the directors were satisfied that in order 
to save the company from scandal it was neces¬ 
sary to get rid of the director and to pay him 
the sum in question, that sum must be regarded 
as money ‘ wholly and exclusively laid out and 
expended for the purposes of the trade” of the 
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company within the meaning of R. 3 of the Rules 
applicable to Cases I and II of Sch. D. 

[ 16 ] The Court of appeal affirmed Rowlatt J., 
and held that the payment was not made to 
secure an actual asset so as effectually to increase 
the captiai of the company, but was made in 
order to enable the directors to carry on the 
business of the company as they had done in the 
past, unfettered by the presence of the retiring 
director which might have had a bad effect on 
the credit of the company and, therefore, it must 
be treated as an income and not as a capital ex¬ 
penditure, and was deductible as such for income- 
tax purposes. 

[17] Rowlatt -J., held that the payment made 
to tho director to get rid of him was a business 
expense and that it was not a capital expense. 

The learned Judge observed : 

“Bui is it a capita! expense on any ground ? As Lord 
Cave point3 out in British Insulated and Helsby Cables 
Ltd. v Athorton, 1926 A. C. 205 : (95 L. J. K.B. 336), 
it is a capital expense if you buy an asset or purchase 
an enduring advantage. This was not that case or any¬ 
thing like it.” 

[18] Dr. S. K. Gupta strongly urged that the 
payment which was made in this case wasroally 
not a business expenso but it was a capital 
expense and, therefore, not deductible. He drew 
our attention to the judgment of Viscount Cave 
L. C. in British Insulated and Helsby Cables 
Ltd. v. Athorton, 1926 A.C. 205: (95 L.J.K.B. 336). 
In that case, the House of Lords held that a 
lump sum set aside out of profits for contribu¬ 
tion to a pension fund was in the nature of capi¬ 
tal expenditure and was, therefore, not an 
admissible deduction. In his speech Viscount 
Cave L. C. said : 

“But when an expenditure is made, not only once 
and for all, but with a view to bringing into existence 
an asset or an advantage for the enduring benefit of 
a trade, I think that there is very good reason (in the 
absence of special circumstances leading to an opposite 
conclusion) for treating suoh an expenditure as properly 
attributable not to revenue but to capital.” 

[19] Mr. Gupta argued that this payment in 
satisfaction of the decree was made with a view 
to bring into existence an advantage for the 
enduring benefit of the trade of the applicant 
company and thus it came within the dictum of 
Viscount Cave. 

[20] It i 3 to be observed, however, that the 
Lord Chancellor in Atherton's case, (1926 A. 0. 
205 : 95 L. J. K. B. 336), further pointed out 

that , , 

‘'a sum of money expended not of necessity and witn 
view to a direct and immediate benefit to tho trade u 
voluntarily and on grounds of commercial expediency^ 
and in order indirectly to facilitate the carrying °° 
the business, may yet be expended wholly and ex 
aively for the purposes of the trade.” 

[ 21 ] Atherton's case\ (1926 A. O. 205 : 95 L- J- 
K. B. 336) was discussed at some length before 
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the Court of appeal in Mitchell case: ( 1907-1 
K. B. 719 \ 96 L. J. k. B. 484). Lord Hanworfch 
M. R. held that when payment is made in the 
course of business, with reference to a particular 
difficulty and is made not in order to secure an 
aotual asset to the company, but to enable the 
company to continue to carry on, as it had done 
in the past, the same type and quality of busi¬ 
ness, it is not a capital expenditure. SargantL.J. 
took the same view and pointed out that the 
payment was being made to the director in order 
to get rid of him and to preserve the status and 
dividend earning power of the company and that 
was within the ordinary purposes of the trade, 
profession or vooation of the company. The 
learned Lord Justice observed : 

“It is quite impossible to put against the capital 
aocount of the company, as I conceive it a payment 
of this nature. It seems to me that the payment, 
though large and though exceptional, was not of such 
nature; it certainly was not capital withdrawn from the 
company, or any sum employed or intended to be 
employed as capital in the business. It was a payment 
which as a matter of fact was made out cf the profits 
of the company, apparently, as to the £5200, in the 
year in which it was paid, and, as to the future pay¬ 
ments, they will havo to be mado out of the profits of 
the year in which those payments will have to be made. 
To my mind, it is essentially different from those 
various payments in the cases which have been referred 
to which were of the nature of adding to or improving 
the equipment, or otherwise mado for the permanent 
benefit of the company.” 

Lawrence L. J. was of the same view and 
said: 

“I agree that the sum in question was wholly and 
exclusively expended by the oompany for the purpose 
of its business, in the sense that the eolc object with 
which the company made the payment was to enable 
the company to continue to carry on and earn profits 
in its basiness.” 


into existence an advantage for the enduring 
benefit of the company’s trade within the mean¬ 
ing of that expression as used by Visoount Cave. 

[23] Mr. Mitra cited the case of Bijoysing 
Dhudhuria v. Commissioner of Income tax , 60 
I. a. 196 : (a. I. E. ( 20 ) 1933 p. c. 145). In that 
case by a decree a maintenance allowance in 
favour of a step-mother was made a charge 
upon the ancestral estate of a Raja. It was held 
that the decree diverted a portion of his income 
from the assessee and bad directed it to his step- 
mother. To that extent what he received for 
her was not his income. The Privy Counoil 
observed: 

“it is not a case of the application by the appellant 
of part of his income in a particular way; it is rather 
the allocation of a sum out of his revenue before it 
becomes income in his hands." 

Really in charging the income of an individual 
the Income-tax Act intends to charge what 
reaches the individual as income. It was pointed 
out by Dr. Gupta that in Jagadish Chandra v. 
Dhanpati Singh, 1945 13 I. T. R. 64 : (a. i. R. 
(3i) 1944 Pat. 280 ), a D.vision Bench of Patna 
High Court has held that where a testator ha3 
bequeathed his properties to another creating a 
charge for an annuity for maintenance the 
principle laid down in Dhudhuria's case (60 I.a. 
196 : A. I. R. (20) 1933 P. C. 145) will apply and 
the annuity will not become income of the 
legatee, but where the legatee himself creates a 
charge for a debt payable to him that principle 
will not apply. In Dhudhuria's case, (60 I. a. 
196 : A. I. R. (20) 1933 p. C. 146), however, the 
decree had been passed by consent of parties and 
there was no testamentary disposition by the 
Raja’s father creating any charge. 


[ 22 ] The ratio decidendi of Mitchell's case, 
<1927 1 K. B. 719 : (96 L. J. K B. 484) is this. If 
an expenditure iB made not to secure an actual 
asset but to remove a difficulty in carrying on 
the business and if it is made to continue the 
business on the same lines as before, then the 
expenditure is from revenue and not from 
capital. Mitchell's case, (1927-1 K. B. 719 : 96 
L. J. K. B. 484) was followed in Anglo Persian 
Oil Co., Ltd. v. Dale, 1932-1 K. B. 124 : (loo 
L. J. K. B. 601). In Dale's case, (1932-1 K. B. 124: 
100 L. J. K B. 604), a payment was made to 
determine an onerous agenoy agreement and it 
was held to be a revenue payment and was 
deductible by the company in ascertaining its 
net profits. The observation of the Lord Chancel¬ 
lor in Atherton’s case, (1936 a. c. 205 : 96 l. j. 
K. B. 386) was explained by the Court of Appeal. 
It was pointed out that the payment in question 
in Dale’s case, (1932 l K. B. 124 : loo l. j. k. b. 
204) did not bring any assets into existence and 
«t oould not properly. be said to have brought 
I960 0/86 & 86 


[24] Dr. Gupta drew our attention to Com¬ 
missioner of Income-tax v Manager, Katras 
Encumbered Estate, 13 Pat: 197 : (A. I. R (2l) 
1934 Pat. 116 8 B-). In that case the proprietor 
of a coal mine owed monies to a company. To 
secure the repayment of the monies due the 
proprietor mortgaged the mine to the company. 
He also executed a leaee of the mine to the 
same company at a royalty. It was provided 
that a minimum sum of as. 8,000 a year was to 
be paid to the proprietor himself and the 
balance of royalty was to be applied by the 
mortgagee to the liquidation of the debt under 
the mortgage. It was held that the whole of the 
royalty was to be considered the income of the 
aseeesee and was assessable to income tax. 
Courtney Terrell O. J distinguished the Dhudhu - 
ria case, (60 I. A. 196 : a. i. b. (2u) 1933 P. o. 
146) and pointed out that the position was 
entirely different when out of the profits or 
income a portion was to be paid to liquidate a 
debt. 
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[ 25 ] The learned Judge3 in the Katras case, 
(13 pat. 197 : A. I. R. (21) 1934 Pat. 116 S.B.), 
however, had not to deal with facts which are 
present in this case. The assessee in that case 
was being taxed as an individual and there was 
no question of taxing any business and there 
was consequently no question of any allowance 
or deduction in respect of payment being made 
in order to enable a business to continue its 
same course as before. 

[ 26 ] Of all the cases cited Mitchell’s case, 
(1927 1 K. B. 719. 96 L. J. K. B. 4S4) most closely 
resembles the present case. The real question is 
what wa 3 the object of the agreement which 
provided for payment by the Mills to the Nath 
Bank. In Mitchell's case, (1927-1 K B. 719 : 96 
L. J. K. B- 481), the payment was made to a 
Director whose presence was detrimental to the 
company’s business and the money was paid in 
order to avoid the publicity of an action for 
wrongful dismissal and it was held to be a 
proper deduction in arriving at the profits. In 
this case it is clear that the agreement was 
entered into with a view to avoid the publicity 
of an action against the managing agent and 
consequent exposure and scandal and in order 
to maintain the managing agoncy so that the 
company couid carry on its business as before. 
The payment in question did not bring in any 
new assets into existence nor in my opinion can 
it properly bo said that it brought into existence 
an advantage for the enduring benefit of the 
company’s trade. The appellate tribunal observ¬ 
ed that the decree was evidently passed against 
the appellant company for certain misfeasance 
committed by its directors and the appellant 
company agreed to pay it off from its remune- 
ration. The method of book-keeping is, however, 
not conclusive. The object of the agreement was 
to enable the company to remove a difficulty in 
carrying on the business of the company and to 
earn profits in its businsss. Therefore, this oase 
is covered by the judgment of the Court of 
Appeal in Mitchell’s case, (1927-1 K. B. 719 : 96 
L. J. K. B. 484) and the payment should be 
treated as expenditure from revenue and not 
from capital and is a proper deduction in the 
computation of profits or gains. 

[27] The payment here cannot be attributed 
to capital inasmuch as it was not made with a 
view to bringing a tangible asset or advantage 
into existence. It is also ta bo noted that in 
order to make it a capital payment the asset or 
advantage is to be for the "enduring” benefit of 
the trade. As Rowlatt J. said by ‘‘enduring” is 
moant "enduring the way that fixed capital 
endures.” Romer L. J. approved of this view in 
Dale’s case, (1932 l K. B. 124 : loo L. J. K. B. 
604 ). Therefore, the payment or expenditure in 


question was made or incurred in the conduct of 
the business of the company and it is not a 
capital expense. 

[23] I answer the question framed in the 
statement of case in the negative and I hold 
that in the facts of this case the sum of Rs. 22,500 
is not taxable in the hands of the applicant 
company. The applicant is entitled to the coats 
of the reference certified for two counsel. 

Harries C. J.—I agree. 

d.r.r. Reference answered. 


[C . N. 97.] 
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SPECIAL BENCH 

Sen, K. C. Chunder and Lahiri JJ. 
Sunil Kumar Bose and others—Petitioners 
v. The Chief Secretary to the Government of 
West Bengal and another—Opposite Party. 

Criminal Miso. C. Nos. 51, 61, 81. 93 of 1950; 178 & 
179 of 1949 and 15, 2448, 1 to 5 of 1950, eto. D/- 
27 th February 1950. 

*(a) Constitution of India, Art. 13 —Powers of 
Parliament and State Legislatures — Comparison 
with powers of Parliament in England—Question 
whether statute is valid or void—Powers of Court. 

In England Parliament ia supreme and it can pass 
any law however unreasonable it may seem, and to 
whatever extent it may curtail the liberty of the sub¬ 
ject. There is no power in the Courts in that country to 
declare the law to be void or Invalid. [ Par8dJ 

In the republic of India there ia a written Constitu¬ 
tion in which certain fundamental right3 are guaranteed 
to its citizens. These are mentioned in Part HI of the 
Constitution. If Parliament or any State Legislature 
makes any law taking away these fundamental rights 
except in the manner and to the extent provided m 
Part III, then that law is void to the extent of ite 
inconsistency with the provisions of Part III 
Art 13(1) )• Thus Parliament and the State Legists 
lures are not supreme to the extent that P a i r J iamen ‘ 
England is supreme. The Legislatures in this country 
havo only those powers of legislation whiob are be 310 
ed upon them by the Constitution Act. I[they PJf 
an Act in excess of those powers, then that £ ot 

oomes void to that extent. wWher 

Under the Constitution the power to decide whether 
a piece of legislation is void or not, is given to to 
Courts, i.e„ the judiciary and nobody else. The_powe 
of the judiciary is supreme in this respect. L^ arB 1 
(b) Constitution of India, Art. 19 ( 1 ) (d)—-Words 
"throughout the territory of India”—Meaning.^ 
The words " throughout the territory of India in 
Art 19 (1) (d) were used because the Constitution i 
notguaranteeing to the citizen any right of [jee mov 
mont outside its territories ; in fact it oould not gi^ 
any citizen suoh right because that would ressuR 
infringing the sovereignty of a foreign State. 
phrase was used also to indicate that the OoMht^Uon 
was not giving the citizen any absolute iftf*} 
from the republic of India into some£ ar - 

other words, it was saving passport £ B 5K2°Se Act 
ther, those words were used to indicate tha e 
was not giving a citizen any abso ute nght to ente 
territory of India from outside. These are the as ° 
wjiy the words “ throughout the territory of 

have been used. 
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•f* (c) Public Safety — Bengal Criminal Law Further, the Ordinance does not impose restrictions 


Amendment Act (VI [6] of 1930 as amended by Cri¬ 
minal Law Amendment (Amending) Ordinance, 
(1949), Preamble and S. 2 (1) — Act, if valid after 
passing of Constitution of India — Constitution of 
India, Arts. 13 (1), 19 (1) (d), 19 (5) and 22 (4). 

The Bengal Criminal Law Amendment Aot, 1930, 
even if it is an Aot providing for preventive detention, 
is void under Art. 13 (1) of the Constitfltion of India 
because it is inconsistent with the provisions of Part III 
of the Constitution. [Para 17] 

The detention which may be imposed upon a citizen 
by the Bengal Act amounts to restriction on the right 
of free movement guaranteed ns one of the fundamental 
rights by Art. 19 (1) (d) of the Constitution of India, 
and the restriction is neither reasonable nor in the 
interests of the general public considering the fact that 
the Aot is not an emergency measure. (For summary 
of the grounds why restrictions are not reasonable and 
in the interests of the publio, eee Para 14.) 

[Paras 6, 14] 

The Aot is also in direct conflict with Art. 22 (4) 
of the Constitution of India. [Para 13] 

The illegalities are fundamental and they taint the 
whole of the Act. The doctrine of severability cannot 
be applied. The entire Act is, therefore, void. 

[Paras 15, 16] 

(d) Public Safety—Bengal Criminal Law Amend¬ 

ment Act (VI [6] of 1930), S. 2 (1) (i) — Detention 
without forming opinion whether detenu was at 
any time member or is member of certain kind of 
association—Detention is illegal under Act (assum¬ 
ing that the Act is not void). [Para 18] 

(e) Public Safety—Bengal Criminal Law Amend¬ 
ment Act (VI [6] of 1930), Preamble and S. 2—Act 
if provides for preventive detention — Detenu not 
produced before Magistrate within 24 hours as 
required under Art. 22 (2), Constitution of India — 
Effect—Constitution of India, Art. 22 (2). 

The Bengal Criminal Law Amendment Aot does not 
deal with preventive detention. The law regarding 
• preventive detention is directed towards preventing a 
person from doing «somethiog wbioh tho Legislature 
thinks should not be done. The Act nowhere says that 
a person may be detained or otherwise dealt with in 
order to prevent him from doing anything. [Para 19] 

There can be no doubt that if a person is detained, 
the detenu is deprived of his personal liberty. In such 
a case, if the detenu is not produced before any Magis¬ 
trate within 24 hours of his arrest as required under 
Art. 22 (2) of the Constitution, the detenu is deprived 
of his personal liberty without complying with one of 
the most important items of procedure laid down in 
the Constitution regarding suoh deprivation. In these 
oiroumstances the order of detention cannot be upheld. 

[Para 20] 

(0 Interpretation of Statutes — Reference to an¬ 
other statute. 

It is dangerous to interpret one law by reference to 
another unless the terms are identical or so similar as 
to justify a common deduotion. [Para 19] 

Annotation : (’46-Man.) Interpretation of Statutes, 
N.2. 

* (g) Public Safety—West Bengal Security Ordin¬ 
ance (1949), S. 22 — Validity of Ordinance — Con¬ 
stitution of India, Arts. 13 and 22 (4). 

The Ordinance is clearly an Ordinance providing 
for preventive detention, bat the Ordinance is void 
beoanse it is inconsistent with the provisions of the 
Constitution Act. [Paras 21, 22] 

The West Bengal Security Ordinance, 1949, does not 
provide for any Advisory Board of the nature contem¬ 
plated by Art. 22 (4), Constitution Act. [Para 21] 


which are reasonable and are in the interests of tho 
general public. [Para 22] 

•i*(h) Public Safety — Preventive Detention (Ex¬ 
tension of Duration) Order (1950) — Applicability to 
Bengal Criminal Law Amendment Act (1930) and 
West Bengal Security Ordinance (1949) -Constitu¬ 
tion of India, Arts. 22 (7) and 373 —Public Safety— 
Bengal Criminal Law Amendment Act (VI [6] of 
1930) — Public Safety — West Bengal Security 
Ordinance (1949). 

The Preventive Detention (Extension of Duration) 
Order, 1950, made by the President of the Indian 
Republic, can have no effect so far as the Bengal 
Criminal Law Amendment Act, 1930 and the West 
Bengal Security Ordinance, 1949 are concerned. 

[Para 23] 

The Act and the Ordinance became void as soon as 
the Constitution oame into force (i. e., at midnight on 
25tb January 1950) by reason of the provisions of 
Art. 13(1) of the Constitution. They cannot bo revived 
by the subsequent Order of the President passed in the 
exercise of the powers conferred by Art. 22 (7) (a) and 
(b) read with Art. 373 of tho Constitution. (Para 23] 

(i) Public Safety—Preventive Detention (Exten' 
sion oi Duration) Order (1950) _ Validity — Con¬ 
stitution oi Indi3, Arts. 13 (1) and 22 (7} (a) and (b). 

The Preventive Detention Order of 1950 is of no 
effect. (Para 25] 

The Order does not comply with the provisions of 
Art. 22 (7) (a) and (b), Constitution Act. [Para 26] 
The Order Is also void because the Bengal Criminal 
Law Amendment Act, 1930, is not an Act providing for 
preventive detention. [Para 26] 

*'j) Adaptation of Laws Order (1950), R. 28 — 
Validity — Constitution of India, Art. 372 — Public 
Safety — West Bengal Criminal Law Amendment 
Act (VI [6] of 1930) — Public Safety — West Ben¬ 
gal Security Ordinance (1949). 

Rule 28 directs this Court as well as certain Tribu¬ 
nals and other authorities to construe the law fn a 
certain manner. There is no provision of law or any 
principle or practice regarding legislation which would 
justify any legislature to direct a Court regarding the 
manner in which it has to construe the law. A Court 
oonstrueB a law in accordance with definite rules or 
oanons of interpretation. It has to decide tho meaning 
which a law bears. The jurisdiction of the Court in this 
respeot must bo unfettered. No Court can submit to an 
order fr»m any authority directing it to construe a law 
in a particular manner. Such an order will be contrary 
to all principles ami will result in making the Court a 
mere tool of the legislature or other authority which 
makes suoh an order. All that the legislature can do is 
to define certain terms but it muEt leave the Court to 
interpret tho law according to those definitions. 

[Para 29] 

Apart from the fact that the Order conflicts with all 
principles of judloial independence it is something 
which is contrary to the express provisions of Art. 372 
(2), Constitution Act. That sub-clause empowers the 
President to make adaptations and modifications of any 
law in force in the territory of India. It does not em¬ 
power the Court to make such adaptations or modifica¬ 
tions and indeed it would be very surprising if any 
Constitution Act were to impose upon the Court the 
duty of legislating. The Courts are meant to interpret 
legislation and not to make it. What the President has 
done is to throw upon the Court a burden wbioh is 
exclusively his. He is to adapt or modify and he has 
no authority to ask the Court to do something wbioh 
he alone is expreesly empowered to do. Further, by 
that Article the Constitution Act has delegated cer- 
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tain powers to the President. He in turn cannot 
delegate those powers to any other authority. The 
principle delegatus non delegare -potest would apply. 

[Para 29] 

Artide 372 (1) does not preserve the efleot of all 
laws in force in the territory of India before the com¬ 
mencement of the Constitution. It keeps only such 
laws in force as are not inconsistent with the provisions 
of Part 111. The -Bengal Criminal Law Amendment 
Act, 1930 and tLe West Bengal Security Ordinance, 
194 9, are inconsistent with the provisions of Part III. 
They became therefore void from 12 midnight of 25th 
January 1950, when the Constitution came into force. 
That being so, even the President or the Legislature 
cannot make any adaptations or modifications of those 
laws in order to bring them in accord with the provi¬ 
sions oi this Constitution. Those laws are dead and the 
dead law cannot be brought back to life by modification 
or adaptation. [Para 29] 

Not only has the Order tried to convert the Court 
into a Legislative body but in doing so it has by a 
proviso reduced this newly created legislative body to a 
position of subordinate and inferiority. The effect of 
the Order is this: The Judiciary i6 converted into a 
Legislature with limited powers, and the Executive is 
converted into a judiciary whose decisions are to be 
final. In this state of affairs, the Courts cannot give 
effect to this Adaptation of Laws Order, 1950, even 
though this Order may have emanated from the Presi¬ 
dent of the Indian Republic. [Pura 30] 

.4. K. Basu, K. K. Basu, Bejoy Bhose, Krishnapra * 
sad Basu (m 51 of 50); A. li. Basu, K. K, Basut 
Befog Bhose (in Cl of 50); Atul Chandra Gupta, Arun 
Kumar Dutt, Hemanta Krishna Mitra (in SI <£ 95 
of 50 ); Bejoy Bhose (\n 96 of 50); S. C. Talukdar, 
Sadhan Gupta, Arun Prakash Chatterjee (in 17S & 
179 of 49); Bejoy Bhose, Krishna Prasad Basu (in 
24 tfi 48 of 50); Sadhan Gupta, Krishna Prasad 
Basu, Arun Prakash Chatter jee (in 10 of 50); Sadhan 
Gupta, Krishna Prasad Basu, Arun Prakash Chatter- 
jee (in 106 & 108 of 50); Sadhan Gupta and Krishna 
Prasad Basu (tn 148 of 50) ; S. S. Mukherjee and 
Arun Kumar Dutt (in 125 of 50) and Arun Prakash 
Chatter jee (in 15, 23 & 119 of 50) ~ for Petitioners. 

Sir S. M. Bose, Advocate-General, M. N. Ghose, S. 
Chowdhury and N. K. Sen, Deputy Legal Remem¬ 
brancer — for the State. 

Order.—These are 381 Rules issued in respect 
of 381 persons 370 of whom are under detention 
by orders passed under the Bengal Criminal Law 
Amendment Act, 1930. as amended by the Cri¬ 
minal Law Amendment (Amending Ordinance, 
1948 ) and two of whom, namely, Puma Chandra 
Ghose and Dulal Bose, are under detention by 
orders passed under the We3t Bengal Security 
Ordinance, 1949. Of the persons who are subject 
to these rules, eight have been discharged and 
one has escaped from custody. So far as these 
persons are concerned, the rules have become 
infructuous and no further orders on these rules 
are necessary. 

[21 Most ol these rules were issued before the 
Constitution of India came into force and they 
were under S. 491, Criminal P 0. Thereafter 
the Constitution Act came into force by which 
the High Courts were given powers to issue, 
inter alia, writs in the nature of habeas corpus 
by Art. 22G (l) and all the rules issued by this 


Court were treated in the alternative as being 
rules nisi for the issue of writs of habeas corpus. 
The learned Advocate-General accepted this 
alternative and waived any claim to freBh notice. 


[3] We shall deal first with the question of 
the legality of the detention of the persons who 
have been detained by orders passed under the 
Bengal Criminal Law Amendment Act, 1930. 
The first point for consideration is whether the 
aforesaid Act i3 a valid law or not. In the argu¬ 
ment urged on behalf of the detenus it was con. 
tended, inter alia, that this Act is not an Act 
for preventive detention. With that argument 
we shall deal later. We shall assume for the 
present that the Act provides for preventive 
detention and decide whether the Act is valid 
having regard to its provisions and the provi¬ 
sions of the Constitution Act. Before going into 
details wo would like to emphasise the powers 


given to the High Court by the Constitution Act 
as regards deciding whether a statute is valid or 
void. In England Parliament is supreme and it 
can pass any law, however unreasonable it may 
seem, and to whatever extent it may curtail the 
liberty of the subject. Once the law is passed by 
Parliament the Courts are helpless. They must 
give effect to the law according to the recognised 
canons of interpretation of statutes. There is no 
power in the Courts to declare the law to be 
void or invalid. In this connection it would not 
bo out of place to refer to certain observations 
made by Lord Wright in the well-known case of 
Liversidge v. Sir John Anderson, 1942 A. C. 206 
at p. 260 : (1941-3 ALL E. It. 338). 

“Parliament is supreme. It can enact extraordinary 
powers of interfering with personal liberty. If an Act oi 
Parliament, or a statutory regulation, like Reg. 
which has admittedly the force of a statute, becauB 
there is no suggestion that it i9 ultra vires or on = 
the Emergency Powers (Defence) Act, under wni 
was made, is alleged to limit or curtail the liberty o 
the subject or vest in the executive extraordinary 
powers of detaining a subject, the only 9 ae9 *J®“ wer 
is the preoiee extent of the powers given. T 
to that question is only to be found by iscru 

language of the enactment in the light ol the 
stance* and thegeneral policy and object ol the measu^^ 
I have ventured on the*e elementary and te d 
observations because it .seems to have been sugg 
on behalf of the appellant that thu Hopse 
asked to countenance arbitrary, despotic or tyran 
conduct. But in the constitution o£ this country 
are no guaranteed or absolute rights. 

The position in the Republic of India is entirely 
different. Here, we have a written constitutio 
in which certain fundamental rights are gua • 
teed to its citizens. These are mentioned in 
part hi, Constitution Aot. If Parliamen 
State Legislature makes any law tak,n ^ 
these fundamental rights except in 
and to the extent provided in Part 
law is void to the extent of its inconsistency 
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Thus Parliament and the State Legislatures are 
not supreme to the extent that Parliament in 
England is supreme. The Lsgislatures in this 
country have only those powers of legislation 
whioh are bestowed upon them by the Constitu. 
tion Act. If they pass an Act in excess of those 
powers, then that Act becomes void to that 
extent. 

[4] The next question which arises is this; who 
is to deoide the question whether a pieoe of 
legislation is void or not ? Under our Constitu- 
tion the Courts i. e., the Judiciary are to decide 
this and nobody else. We thus see that the 
powers of the Judiciary in our country is in this 
respeot far greater than the powers of the Judi¬ 
ciary of Great Britain. Many observations re- 
garding the effect and interpretation of laws 
passed by the Parliament of Great Britain are 
coloured by the faot that Parliament there is 
supreme and th9y are not wholly applicable in 
•this country. Here the power of the Judiciary is 
|supreme in this respect. We realise that Parlia- 
ment may amend the Constitution Act but that 
can only be done if the provisions of Art. 368 of 
part XX, Constitution Act are complied with. 
However, until the Act is amended the powers 
of the Legislatures and of the Judiciary are as 
stated above. The people of India have given us 
the power of interpreting the Constitution of 
India and of deoiding whether any piece of 
legislation is or is not consistent with the provi¬ 
sions laid down in the Constitution of India. 

[6] As stated at the beginning of the last 
paragraph we shall assume that the Bengal 
Criminal Law Amendment Act is an Act provid¬ 
ing for preventive detention and deoide on this 
basis whether the Act is valid or whether it is 
void in whole or in part as being inconsistent 
with the provisions of part III, Constitution Act. 
Article 19 (l), Constitution Aot deals with the 
“Right to . Freedom.” It speci6es seven such 
rights and says that all oitizens shall have these 
rights. We are concerned with the right men¬ 
tioned in Art, 19 (l) (d), that is, the right “to 
move freely throughout the territory of India.” 
That right is guaranteed to all citizens by Arti¬ 
cle 19 (l) (d). Article 19 (5) provides that noth- 
ing in sub-cl. (d) of Art. 19 (l) 

“shall affeot the operation of any existing law in so far 
as it iinpo3es. or prevents the State from making any 
law imposing, reasonable restrictions on the exerolee of 
any of the rights oonferrsd by the said sub danse either 
in the interests of the general pnblio or for the protec¬ 
tion of the interests of any scheduled tribe." 

We are not concerned in the present rules with 
the protection of the interest of any scheduled 
tribe. If Art. 19 (l) (d) and Art. 19 cl. (s) are 
read together, the meaning whioh oan be deduc¬ 
ed is this: every oitizen ehall have the right of 


moving freely from any part of the territory of 
India to any other part of such territory, but any 
law already passed before the Constitution Act 
came into force, or to be passed by the Legisla¬ 
tures established by the Constitution may curtail 
that right provided the curtailment or restric¬ 
tions it imposes on that right are reasonable 
and in tbe interests of the general public. It is 
thus clear that, the right of free movement 
throughout the territory of India cannot be 
restricted unless (a) the restrictions are reason- 
ble and (b) the restrictions are necessary iu the 
interests of the general public. Both conditions 
must co-exist. 

[Gl Now, the question which arises is whether 
the detention which may be imposed upon a 
citizen by the Criminal Law Amendment Aot 
amounts to restrictions on the right of free 
movement guaranteed by Art. 19 (l) (d). The 
learned Advocate-General argued that an order 
passed under the Bengal Criminal Law Amend¬ 
ment Act committing a person to custody in 
jail is not an order taking away the right "to 
move freely” throughout the territory of India 
which is mentioned in Art. 19 (1) (d). He con¬ 
tends that the words "throughout the territory 
of India” jhave been put in sub cl. (d) for a 
particular purpose. The sub-olause according to 
him relates only to liberty of movement from 
one particular State to another or from one 
particular area to another and it does not 
relate to liberty of movement in general. We 
are unable to see that the words "throughout 
the territory of India” which appear in sub- 
cl. (d) and do not appear in the other sub clauses, 
except eub-clause (e), have the signiBoance 
sought to bo attached to them by the learned 
Advocate-General. In our opinion tbe words 
“throughout the territory of India” were used 
because tbe Constitution Act is not guaranteeing 
to the citizen any right of free movement out¬ 
side its territories, in fact it could not give any 
citizen such right because that would result in 
infringing tbe sovereignty of a foreign State. 
This phrase was used also to indicate that the 
Constitution Act was not giving the citizen any 
absolute right to move from the Republic of 
India into some foreign State; in other words, 
it was eaviDg passport restrictions. Further, 
those words were used to indicate that the Act 
was not giviDg a citizen any absolute right to 
enter the territory of India from outside. These, 
in our opinion, are the reaeone why the words 
“throughout the territory of India” have been 
used. We are of opinion that if a person is com¬ 
mitted to custody in jail, his right to move 
freely throughout the territory of India is being 
taken away. Now, the Bengal Criminal Law 
Amendment Act, 1930, by s. 2 (i) (0 gives tbe 
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iProvincial Government the right to commit a 
citizen to custody in jail. We must therefore 
see whether the law giving such a right is one 
which imposes a restriction which is reasonable 
and which is in the interests of the general 
public. 

[7] It will now be necessary to reproduce 
S. 2 ( 1 ). Bengal Criminal Law Amendment Act 
which is a3 follows : 

“Where, in the opinion of the Provincial Government, 
there are reasonable grounds for believing that aDy 
person — 

(i) is or was at any time a member of an association 
of which the objects and methods include the commis¬ 
sion of any oflence included in Sch. I or the doing of 
any act with a view to interfere by violence or threat 
of violence, with tho administration of justice; or 

(ii) is being or was at any time instigated or control¬ 
led by a member of any such association with a view 
to the commission or doing of any such oOence or act; 
or 

(iii) is doing or did at any time any act to assist the 
operations of any such association: 

tho Provincial Government may, by order in writing, 
give all or any of the following directions, namely, that 
such porson- 

(a) shall notify his residence and any change of 
residence to such authority as may bo specified is the 
order; 

(b) shall report himself to the police in such manner 
and at such periods as may be so specified: 

(c) - shall conduct himself in such manner or abstain 
from such Acts as may be so specified; 

(d) eball reside or remain in any area so specified; 

(e) shall not enter, reside in, or remain in any area 
so speoified; 

(f) shall be committed to custody in jail; and may at 
any time add to, amend, vary or rescind any order 
made under this section: 

Provided that such order shall bo reviewed by the 
Provincial Government nt the end of one year from the 
date of making of the order, and shall not remain in 
force for more than one year unless upon such review 
the Provincial Government directs its continuance.” 

[8] We accept the argument of the learned 
Advocate.General that it is not open to us to 
decide whether the opinion of tbe Provincial 
Government is well founded or not. The words 
"where in the opinion of tbe Provincial Govern, 
rnent there are reasonable grounds for believ. 
ing etc.’' have been interpreted recently by a 
Special Bench of this Court in the case of 
Bhupendra De v. Chief Secretary, the Govern. 
ment of West Bengal, 63 C. w. N. 798; (A. 1 . R. 
(36) 1919 Cal. 633 : 51 Cr. L J. 169) and we 
have no hesitation in following that interprota. 
tion. The Provincial Government has to form the 
opinion that there are reasonable grounds and 
it is not for the Courts to decide whether the 
grounds are reasonable or net. That is a matter 
tor the Provincial Government alone and the 
opinion of the Provincial Government i3 subjec¬ 
tive and not justiciable. If the Provincial 
Government declares that in its opinion there 
are reasonable grounds for believing etc. this 
Court cannot investigate the grounds and say 


A. I. R. 

that the grounds are not reasonable. The rea. 
sonablenees of the grounds is a matter for the 
decision of the Provincial Government alone 
and not for the Court. We are not now dealing 
with any question of mala fides. We thus see 
that the Provincial Government is constituted 
the sole and absolute arbitrator for the decision 
of tbe point whether there are reasonable grounds 
for believing etc. Now, what is meant by tbe 
terms ‘Provincial Government.’ According to 
the General Clauses Act (India), 8 . 43a the 
Government of tho Province is the Governor. 
The Governor under the present constitution 
cannot act except in accordance with the advice 
of his ministers. Under the Government of India 
Act, 1935, the position was different. Tbe Gover. 
nor could do certain acts in his discretion, that 
is, without asking for the advice of any minis¬ 
ter; he could do certain acts in his individual 
capacity, that is, only after consulting bis 
ministers but he was uot bound when aoting in 
his individual capacity to follow tbe advice of 
his ministers. Under tbe present Constitution 
the power to act in his discretion or in bis indi. 
vidual capacity has been taken away and the 
Governor therefore must aot on tbe advice of his 
ministers. This is the constitutional position as 
explained to us by the learned Advocate General 
and we accept bis view. 

[9] Next, on enquiries made by this Court fronf 
tho Advocate General he stated that orders of 
detention under the Bengal Criminal Law 
Amendment Aot were passed, in fact, not by the 
Governor nor by any minister nor by the Chief 
Secretary but by the Deputy Secretary. This was 
done according to certain Rules of Business 
formulated by the Governor. The net reeult of 
these circumstances is that these persons have 
been detained because a Deputy Secretary has 
formed a certain opinion the justness or validity 
of w'hich cannot be questiofled by the Courts of 
law. In our opinion this provision of the laws 
neither reasonable nor in the interests of tbe 
general public. Tbe right to personal liberty given 
to citizens by the Constitution Act is a funda¬ 
mental and a precious right and it seems to us 
that it is not reasonable and not in the interea 
of the general public to empower an executive 
officer of the rank of the Deputy Secretary, w 
is not responsible to the Legislature, to ta 
away such a fundamental right in the n 38110 
provided in the Bengal Criminal Law Ame1 ?. 
ment Act; in other words, it is neither reasons 
nor in the interests of the general pubho »na 
executive offioer of this kind . .. 0 nfln 
powered to send a man to custody in jau 
opinion formed by him on grounds wbic 
not be investigated by anybody. In ^ ,s . 

tion we would observe that the Bengal On 
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Law Amendment Act is not an emergency 
measure. It is “an Aot to supplement the ordinary 
criminal law in Bengal.” Nowhere is it stated in 
the Aot or suggested that it is an emergency 
measure. The Act is a permanent one and not 
enacted for any particular period and it has bean 
in force since 1980. During times of emergency 
extraordinary measures may be taken and 
extra-ordinary legislation may be passed. Such 
legislation may be considered to be reasonable 
and in the interests of the general public having 
regard to the emergency then prevailing, but an 
Act which is not an emergency measure but 
merely an addition to the ordinary criminal law 
cannot be viewed in the same manner when it 
deprives a oitizen of his fundamental right of 
freedom. 

tlO] Next, let us consider in further detail the 
provisions of S. 2, Bengal Criminal Law Amend, 
ment Act. Seotion 2 (l) (i) renders a person 
liable to committal to custody in jail if he was 
at any time a member of an association of the 
■kind described in the section or is at the moment 
a member of such an association. The section 
does not say that the person who is to be 60 
committed should know or even have reason to 
believe that the association had the objeots and 
methods described in the seotion; nor does it say 
that these objects and methods should be the 
avowed objects of the association. Thue, a person 
■who joins an association without knowing that 
it has the objects and methods mentioned in the 
section is liable to be confined in jail. Again, if a 
person many years ago joined such an associa¬ 
tion and thereafter left it as he disagreed with its 
objects he i3 also liable to be confined to jail. He 
■may be, at the time the order is passed on him 
a person who is bed-ridden or a paralytic, 
nevertheless he is liable to be subjected to au 
order committing him to oustody in jail. It seems 
•to us that this provision is wholly unreasonable. 

[11] Let us next examine S. 2 (1) (ii), Bengal 
Criminal Law Amendment Act. It discloses a 
more preposterous state of affairs. It says that if 
a person was at any time instigated or if he is 
being instigated by a member of an association 
of the description mentioned in the section he 
may be committed to jail. Here, again there is 
no provision that there should be any reasonable 
cause to believe that the person instigated was 
inolined to carry out the objeot of the person 
•instigating him. If the person ^is investi¬ 
gated and he refuses to accede to the request of 
the. instigator, he is still liable to be committed 
to jail. Again, if he was instigated say 20 years 
ago and then refused to oarry out the object of 
the instigator, he is still liable to be committed 
to jail. We find it difficult to conceive how such 
a provision of law can be considered to be 


reasonable and in the interests of the general 
publio. It may bo said in certain oiroumstances 
that it is reasonable to commit the instigator to 
custody in jail if he is instigating the commission 
oi a crime, but it pasees our comprehension how 
it can be reasonable to enact that a person, 
merely because he was instigated is liable to be 
detained in oustody in jail. The learned Advocate 
General argued that it should be presumed that 
the Act would be reasonably administered. We 
are not at all concerned with the question whe- 
ther the person operating the Act will be 
reasonable or not. We are concerned with the sole 
question whether the provisions of the Act are 
reasonable and in the interests of the general 
publio. If they are not, then the Act is void and 
no person however reasonable can be left to 
exercise powers under such an Act. 

[12] Again, if one were to consider all the 
provisions of the Act one would find that there 
is no period fixed during which a person may be 
detained. The proviso to S. 2, Bengal Criminal 
Law Amendment Aot says that the order shall 
be reviewed by the Provincial Government at 
the end of one year from the date of making it 
and shall not remain in force for more than one 
year unless upon such review the Provincial 
Government directs its continuance; in other 
words, the Provincial Government which in the 
present case means the Deputy Secretary may 
order the continuance of the detention for an 
unlimited period. It is true that S. 9 of the Aot 
provides that the order shall be submitted to two 
Judges with the qualifications described therein 
in order to obtain their opinion whether or not 
there is lawful and sufficient cause for such an 
order, but this provision does not place any 
limitation on the Provincial Government for the 
continuance of the order for an indefinite period. 
In the first place, there is no time fixed within 
which the Judges are to give their opinion. 
Seoondly, by virtue of 8. 9, subs. (2) the Pro¬ 
vincial Government may sit upon that opinion 
for an indefinite period and pass no orders upon 
it. Lastly, the Provincial Government is not 
bound to accept such opinion or report of the 
Judges. It is given power to pass such orders 
upon their report as to the Government appears 
just or proper. We would point out also that 
by virtue of the provisions of sub-s. (3) of 8. 9 
of the Act the person against whom an order 
under 8. 2 (l) has been passed is not entitled to 
appear before the Judges either in person or by 
pleader, and the proceedings and report of the 
said Judges are made confidential. It is obvious 
that the safeguards to wrongful custody in jaii 
which are pretended to be laid down in 8. 9 are 
purely illusory. The order of the two Judges 
need never be accepted by the Government. No 
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one except the Government is permitted to Act a person may be kept in custody for an in. 
know what the report of the two Judges is, nor definite period. The length of that period i 3 left 


is any one permitted to know what transpired in 
the proceedings before the two Judges. We thus 
see that the Government is again being made 
the only authority to decide whether its order 
is lawful or not. The Government is also the 
only authority to decide whether the deten. 
tion should continue or not. Can it bo said that 
it is reasonable and in the interests of the gene- 
ral public to give the Government, that is, the 
Deputy Secretary such absolute and unlimited 
powers ? In our opinion it cannot. 

[13] There is another point of great import¬ 
ance. Under Art. 22 , sub art. ( 4 ), Constitution 
Act, it is laid down that no law' providing for 
preventive detention shall authorise the deten¬ 
tion of a person for a longer period than three 
months unless an Advisory Board consisting of 
persons having certain judicial qualifications has 
reported before tho expiry of the said three 
months that there is in its opinion sufficient 
cause for such detention. The Bengal Criminal 
Law Amendment Act is in direct conflict with 
these provisions laid down in the Constitution 
Act. We shall deal later with the latest order 
passed by the President of the Republic of India 
whereby these rights given to the citizens under 
Art. 22 ( 4 ) are sought to be whittled down and 
we shall endeavour to ehow that this order 
is of no legal effect. 

[14] We now propose to summarise the 
grounds of our opinion that the restrictions im. 
posed by the Bengal Criminal Law Amendment 
Act upon the free movement of citizens through¬ 
out the territory of India are not reasonable and 
are not in the interests of the general public. 
They are a3 follows : (1) The Act gives the Pro- 
vincial Government, that is fo say, the Deputy 
Secretary, the power to detain persons if he forms 
a certain opinion and neither the Courts nor any 
other authority is entitled to question the rea¬ 
sonableness or the validity of such opinion. In 
this connection we would repeat again that the 
Bengal Criminal Law Amendment Act is not an 
emergency measure but a measure to supplement 
the ordinary criminal law. This fact is one which 
governs our determination of the question of the 
reasonableness and the publio benefit in all its 
aspects ; ( 2 ) The Act renders a citizen liable to 
commitment to custody in jail even though he 
has no sinister object or motive and merely 
because he was at any time or is a member of 
an association the objects of which are not known 
to him ; (3) The Act provides for the commit, 
ment to prison of a citizen merely because he is 
a subject of instigation although he may not 
have any inclination to do the act instigated; 
( 4 ) By the Bengal Criminal Law Amendment 


to the sole discretion of the Government, that is 
to eay, of the Deputy Secretary ; (5) Although 
the order of Government is to be submitted for 
opinion and report to two Judges the Govern- 
ment is not bound in any way to .accept that 
opinion or report; (6) The person detained has 
no right lo place his case before these two Judges 
either in person or by pleader, nor is he or any 
one else given the right to know anything about 
the proceedings before the Judges or the report 
furnished by them; and (7) The Bengal Criminal 
Law Amendment Act is in direct conflict with 
the provisions of Art. 22 ( 4 ), Constitution Aot. 

[15] The learned Advocate General argued 
that even if some portions of the Act are consi¬ 
dered to be void on the ground that they are 
inconsistent with the provisions of part III of the 
Constitution Act, the Court should give effect to 
those portions of the Act which are not in confliot 
with the Constitution Act, in other words, he 
asks us to split up the Act and give effect tosuch 
portions of it as are not in conflict with the 
Constitution Act. We are of opinion that this 
cannot be done having regard to our findings 

regarding the illegality of certain provisions of 

the Bengal Criminal Law Amendment Act. Tho 
illegalities which we have pointed out cannot bo 
severed from the rest of the Aot. They are 
fundamental illegalities and they taint the whole; 
of the Act and are inextricably mixed up with 
the other provisions of the Act. The doctrine ofj 
severability can only be applied where a parti¬ 
cular provision of an Act can be isolated from 
the rest of the Act and yet the Aot can be 
worked. 

[1G] In the present case no such severance 0W| 
be made. The whole Act is vitiated by the ille¬ 
galities pointed out above and it is impossible to 
isolate those illegalities and pronounce that the 
rest of the Act is legal. In this connection we 
would refer to the observations of the bnie 
Justice of the High Court at Patna in the case 
of Brahmeshwar Prasad v. The State ofBi J* 
(A I. R. (37) 19C0 pat. 265), a report of wbic 
has been furnished to us by the learned Advoca 

General. This is what the learned Chief Jus 1 
s&y 8 • 

“I now come to the second line of reply of A 16 ' eirn 
ed Government Advocate, namely severability. 

Put crudely the argument comes to this. It a ... t i oD 
vides for detection for six months, but the God 
Bays that no law shall provide for detention t 

than three months, then that law is not J* 0 ’ 15, 0 p 
can be regarded as a good law as regards de • 
to three months. The fallaciousness of soon _ ver ing 
ment is at once apparent. It would mean, no ‘ 
the bad portion of the law from the good a j D 

the latter, but substituting a new and dmere b y 

place of the old. In faot it would mean leg 
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the Court and the abolition of one law and the sub¬ 
stitution for it of a new and different law." 

[17] In the present case the difficulties are 
still greater beoause the Bengal Criminal Law 
Amendment Aot has been found by us to be 
void not merely beoause it provides for deten. 
tion for a longer period than is permissible 
under the Constitution Aot but for certain other 
more fundamental reasons. It is not for us to 
legislate. We are merely to interpret an Act 
and discover whether it is void or not. We 
are not to substitute a new and more reason¬ 
able Aot in the place of the Bengal Criminal 
Law Amendment Act. We thus hold that the 
entire Act is void for the reasons stated above 
and that the detention of the persons who 
obtained these Rules is illegal. 

[18] We shall now deal with these Rules on 
the footing that the Aot is not void. In our 
opinion, if this assumption is made, the order of 
detention is bad inasmuch as the provisions of 
the Aot have not been followed. We, would 
refer again to the provisions of 8. 2 (1), Bengal 
Criminal Law Amendment Act. In our opinion 
this seotion means that the Provincial Govern, 
ment must come to a definite opinion before it 
oan pass an order of detention. Section 2 (l) (i) 
says that where in the opinion of the Provin¬ 
cial Government there are reasonable grounds 
for believing that any person is or was at any 
tiiiie a member of an association with objects 
and methods etc. may pass an order committing 
that person to jail or placing certain other re- 
striofcions on him as are mentioned in 8. 2 ( 1 ) 
(iii) (a) to (f). We would point out that the 
words used are "is or was at any time a 
member.” The orders of Government in all 
these oases except those which have been passed 
under the West Bengal Security Ordinance of 
1949 are in the following form : 

‘‘Whereas in tbe opinion of the Provincial Govern¬ 
ment there are reasonable grounds for believiDg that 
Sri Sunil Kumar Basu, son of late Jatindra Nath Baau 
of p. 43, New Shambazar Street, (Bbupendra Basu 
Avenue), Calcutta, 

(i) ie or was a member of an association of whioh 
the objeots and methods include the commission of 
offences included in Sob. 1 to the Bengal Criminal 
Law Amendment Act, 1930 (Bengal Act VI [6] of 
1980) 

(il) ie doing or did acta to assist tbe operations of an 
association of which the objects and methods include — 

the commission of offences inoluded in Sob. 1 to 
the Bengal Criminal Law Amendment Act, 1930 
(Bengal Act VI [6] of 1930). 

The Governor, in exercise of the powers conferred 
by S. 2, Bengal Criminal Law Amendment Act, 1930 
(Bengal Aot VI [6] of 1930), is pleased to make tbe 
following order : " 

It is quite dear from this order that the Govern- 
ment has oome to no definite oonolusion. Seo¬ 
tion 3 ( 1 ), bo to speak, offers the Government a 
ohoioe of matters on whioh it is required to 
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form an opinion. If the Government is of opinion 
that a person is a member of an association 
eto.,it may pass the orders mentioned in 3, 2 (l). 
Similarly, if the Government is of opinion that 
a person was at aDy time a member of an asso¬ 
ciation eto., it may pass all or any of the orders 
mentioned in the section. Tbe Government must 
make its choice. What tbe Government in fchia 
case has done is to make no choice. It uses the 
words "was at any time or is." In other words, 
what the Government is saying is this : “ I am 
not sure if the person was at any time a member, 
nor am I sure that he is at present a member. 
Nevertheless I order him to be detained because 
I am of opinion that he was at any time or is a 
member.’’ We would say with great respect 
that in our opinion this statement in the order 
does not make sense. The only inference from 
this order is that the Government has formed 
no opinion at all. It has merely repeated the 
very words of the section. There is a danger in 
merely repeating the very words of a section in 
an order. The alternatives given in a section of 
a statute may be reasonable. We do not say that 
in this particular case these alternatives are even 
reasonable. But an order of Government 3tating 
that in his opinion both alternatives are present is 
clearly meaningless. When a section distin¬ 
guishes between a person who was at any time & 
member and a person who is a member of an 
association it means that it is dealing with 
persons of two distinct types; otherwise there 
would be no sense in mentioning these alterna¬ 
tives in tbe section. It follows from this that tho 
Government must make up its mind 89 to tbo 
category to which a person it is proposing to 
detain belongs. Tho Government here ha3 done 
no such thing. We hold therefore that the order 
of Government is not in accordance with tho 
provisions of the Bengal Criminal Law Amend¬ 
ment Act and that it indicates that the Govern¬ 
ment has formed no opinion at all. In this 
connection the learned Advocate General drew 
our attention to the case of Kivg Emperor v. 
Shibnath Banerjee, 1944-6 F. 0. R. 1 : (A. I. r. 
(30) 1943 F. C. 76 : 46 Or. L. J- 341). In that case 
the Central Government expressed its opinion in 
the very words of the section which contained 
certain alternatives. Two of the learned Judges 
Zafrulla Khan and Srinivasa Varadachariar JJ. 
held that such an order was bad whereas 
Sir Patrick Spens C. J., held that the order was 
valid. The view of Sir Patrick Spens was 
upheld by the Judicial Committee but it ex¬ 
pressed no definite opinion on this point. W& 
are of opinion, however, that tbe contention of 
the learned Advocate General cannot be given, 
effect to inasmuch as the phraseology of tho 
Acts in that case and the phraseology of tho 
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present Act are quite different. Rule 26 of the 
Defence of India Rules is what was being con- 
etrued. The relevant portion of that rule is in 
the following terms : 

“The Central Government or the Provincial Govern¬ 
ment, if it is Batistied with respect to any particular 
person that with a view to preventing him from acling 
in any manner prejudicial to the defence of India, the 
public safety, the maintenance of public order, His 
Majesty’s relations with foreign powers or Indian 
States, the maintenance of peaceful conditiions in 
tribal areas or the efficient prosecution of the war it is 
necessary so to do, may make an order 

(a) . 

(b) directing that he be detained.” 

Here, the Central Government could detain a 
particular person with a view to prevent him 
from doing one or other of several acts. In such 
a case it was held by the Chief Justice that an 
order which mentioned that the Government 
was detaining a person with a view to prevent 
him from doicg all or any of those aots was 
perfectly justifiable. The present cases are quite 
different. The Bengal Criminal Law Amend- 
ment Act, 8. 2 ( 1 ) does not say that the Govern, 
merit may detain a person with a view to 
prevent him from doing one or all of several 
Acts. What it says is that if the Provincial 
Government is of opinion that a person belongs 
to one category or another he may be detained. 
The distinction is obvious. Before you can 
detain a person under such a provision of the 
law you must be satisfied that he belongs to one 
or other of those categories. Under R. 26, De¬ 
fence of Iudia Rules, all that the Government 
lias to do is to form an opinion that it is neces¬ 
sary to detain a person in order to prevent him 
from doing one or other of certain acts. In this 
rule it was not necessary for the Government 
to form an opinion definitely as to which act 
such person may do. He may be a person who 
is prone to do one or other of such acts. Under 
the Bengal Criminal Law Amendment Act, 
;S. 2 (i), the Government has to form an opinion 
'as to whether a person sought to be detained 
| was at any time a member of an association or 
whether he is at present a member of an 
association. We are of opinion, therefore, that 
as the Provincial Government has formed no 
opinion at all on the matter, it had no authority 
|to pass the orders of detention, that it has passed 
and that consequently the orders are bad. 

[19] We have already dealt with these Rules 
on the footing that the Bengal Criminal Law 
Amendment Act is an Act providing for preven¬ 
tive detention and have shown that even if it 
were so, the detention orders which are the 
subject-matter of these Rules are bad. We are 
of opinion, however, that the Bengal Criminal 
Law Amendment Act does not deal with pre¬ 


ventive detention. The law regarding preventive 
detention, as we understand it is directed to¬ 
wards preventing a person from doing something 
which the Legislature thinks should not be done. 
Nowhere in the Act do we find any expression 
which indicates that the law is designed for the 
purpose of preventing a -person from doing any¬ 
thing. We have set out the preamble in the 
earlier part of the judgment and it contains 
nothing which would indicate that the law is a 
preventive measure. Seotion 2 of the Act, which 
is the most important section in the Act and 
which gives powers of detention to the Provin¬ 
cial Government does not say that these powers 
are given for the purpose of preventing anything 
being done. It merely lays down that a person 
may bo detained or dealt with in certain other 
ways if he i3 or was a member of a certain kind 
of association or if he is or was being instigated 
or controlled by a member of a certain bind of 
association or if he is doing or did at any time 
any act to assist the operation of eaoh assooia- 
tion. It nowhere says that a person may be 
detained or otherwise dealt with in order to pre¬ 
vent him from doing anything. If you detain 
a person if he is a member of an association you 
are not detaining him in order to prevent him 
from being a member of the association but you 
are restricting his liberty beoause he is a mem¬ 
ber of such association, a fortiori , if you detain 
or otherwise restrict the liberty of a person 
because he was a member of an association, you 
are not doing anything in order to prevent him 
from being such member. The same arguments 
would apply to the provisions contained in 
8. 2 (l) (ii) and (iii). The law doe3 not lay down 
that the authority detaining a person or other¬ 
wise restricting his liberty should be satisfied 
that the detention is necessary for the preven¬ 
tion of anything. That being so, we are of opin¬ 
ion that the Bengal Criminal Law Amendment 
Act is not a law of preventive detention. The 
learned Advocate-General drew our attention to 
a certain passage in Dicey’s Law of the Constitu¬ 
tion, Edn. ix at page 231 where a certain Irish 
Act was described as an Act which gave the 
executive absolute power of arbitrary and pre¬ 
ventive arrest. We do not think it will serve 
any useful purpose to discuss this passage of the 
Irish law referred to. It is dangerous to inter¬ 
pret one law by reference to another unless t 0 
terms are identical or so similar as to justify a 
common deduction. It would be safe and more 
correct to ascertain the nature of the Benga 
Criminal Law Amendment Aot by reference 
its own provisions. Having regard to t 
provisions we have no hesitation in saying * 
the law i 3 not a law providing for preven 1 
detention. 
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[ 20 ] Now, if it is not suoh a law, then it is 
impossible to justify the orders passed in 
these oases. Article 21 , Constitution Act says 
this : ‘'No person shall be deprived of his life or 
personal liberty exoept according to procedure 
established by law.” There can be no doubt that 
in these cases the detenus have been deprived of 
their personal liberty. The order depriving them 
of such liberty oan be upheld only if it is 
an order passed according to the procedure 
established bylaw. Artiole 22 (l) and (2), Con. 
etitution Aot, provides some portion of suoh 
procedure. It says this : 

22. (1) “No person who is arrested shall be detained 
in custody without being informed, as soon as may be, 
of the grounds for such arrest nor shall he be denied 
the right to consult, and to be defended by, a legal 
practitioner of his ohoice.’’ 

(2) “Every person who is arrested and detained in 
custody shall be produced before the nearest Magistrate 
within a period of twenty four hours of Buch arrest 
excluding the time necessary for the journey from the 
place of arrest to the Court of the Magistrate and no 
suoh person shall be detained in custody beyond the 
said period without the authority of a Magistrate.” 

It is admitted that in these cases the detenus 
have not been produced before any Magistrate 
within twenty four hours of their arrest exclu- 
ding the time necessary for the journey from 
the place of arrest to the Court of the Magis- 
trate. Thus the detenus have been deprived of 
their personal liberty without complying with 
one of the most important items of procedure 
laid down in the Constitution Act regarding such 
deprivation. In the circumstances the order of 
detention cannot be upheld. 

[21] We shall now deal with the two cases in 
which persons have been detained under the 
West Bengal Security Ordinance, 1949. This 
Ordinance is clearly an Ordinance providing for 
preventive detention, but in our opinion this 
Ordinance is void because it is inconsistent with 
the provisions of the Constitution Act. The 
Ordinance in 8. 22 provides for the detention of 
a person for a period not exceeding nine months. 
Under Art. 22 ( 4 ), Constitution Act, it is pro- 
vided that no law providing for preventive 
detention shall authorise the detention of a 
person for a longer period than three months 
unless an Advisory Board has reported that there 
is in its opinion sufficient cause for such deten- 
tion. The West Bengal Seourity Ordinance, 
1949, does not provide for any Advisory Board 
of the nature contemplated by the ConBtitu- 
tion Aot. It says that the Provincial Govern, 
ment may place before a Judge of the High 
Court the grounds on which the order of pre. 
ventive detention is made. The section is dearly 
not mandatory. The Government if it so chooses 
need not place before the aforesaid Judge its 
order of detention. 


[22] Next, we would point out that reference 
to a Judge of the High Court is only to be made 
where an order is passed under cl. (a) of sub- 
s. ( 1 ) of 8. 21 of the aforesaid Ordinance, that is 
to say, in the case of an order directing deten¬ 
tion. Section 21 (l) of the said Ordinance deals 
with several other restrictions on the liberty of 
the subject. In the case of those other restric¬ 
tions there is no provision whatsoever for any 
reference being made to a High Court Judge. 
On the contrary, the provision in S. 22 of the 
Ordinance, empowers the Government in those 
cases to renew its orders from time to time 
after the expiry of each period of nine months. 
The other reasons which we have given for 
holding that the Bengal Criminal Law Amend¬ 
ment Act dees not impose restrictions which are 
reasonable and are in the interests of the gene¬ 
ral public apply to the We3t Bengal Security 
Ordinance, 1949. We hold therefore that the 
order as passed on the two persons Puma Chan¬ 
dra Ghose and Dulal Bose under the West 
Bengal Security Ordinance, 1949, is void as it is 
inconsistent with the Constitution Act. 

[23] We shall now deal with the Preventive 
Detention (Extension of Duration) Order, 1950, 
made by the President of the Indian Republic. 
We are of opinion that it can have no effect so 
far as the Bengal Criminal Law Amendment 
Act, 1930 and the West Bengal Security Ordi¬ 
nance. 1949 are concerned and our reasons are 
as follows : The Constitution came into force 
at midnight on 25th January 1950. The Presi¬ 
dent was not sworn as President until 10.15 
A. M. on 26th January 1950. In other word9, he 
was not President until the Constitution came 
into force. As soon as the Constitution came 
into force the two abovementioned laws became 
void by reason of the provisions of Art. 13 (l) for 
the reasons which we have already given. ThG 
Preventive Detention (Extension of Duration) 
Order, 1950, provides that the maximum period 
for which a pereon may be detained shall be, in 
the case of a pereon detained immediately before 
the commencement of the Constitution, three 
months; and in the oaee of persons detained in 
pursuance of an order made after such com¬ 
mencement for a period of tbreo months from 
the date of such order. If these two provisions 
could be given effect so far as the Bengal Cri- 
minal Law Amendment Act, 1930, and the West 
Bengal Security Ordinance, 1949, are concerned, 
then some at least of the reasons given for 
declaring these measures void would disappear, 
but we find that there is an insuperable diffi¬ 
culty to apply the Preventive Detention (Exten¬ 
sion of Duration) Order, i960, to the above 
mentioned two Aots. The Acts having become! 
void they cannot be vivified or revived by suoh l 
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an order which purports to have been passed in 
the exercise of powers conferred by sub-cls. (a) 
and (b) of cl. (7) of Art. 22, Constitution Act 
read with Art. S73 of the said Constitution Aot. 
In this connection we can do no better than 
quote the observations of the Chief Justice of the 
Patna High Court in the case of Brahmesumr 
Prasad v. The State of Bihar, (A.I.R. (37) 1950 
pat. 265). 

[ 24 ] The learned Chief Justice says this : 

“In my judgment no such order made by him under 
cl. (7) could in any way prevent an Act becoming void 
under Art. 13 (1) and this for two reasons. The first 
and primary reason is that under Art. 13 (1) quite 
clearly provisions become void, if they become void at 
all directly and instantaneously with the Constitution 
coming into force whereas an order by the President 
can only originate and become valid alter the Consti¬ 
tution has come into force. There can be no such order 
of the President except as a consequence of the Con¬ 
stitution having come into force and given him power 
to make it. That is to say such order must bo logically 
subsequent to the voidability which the coming into 
force of the Constitution itself affects. That, in my 
opinion follows directly and logically frem the laws of 
cause and effect. But it is in fact not necessary to enter 
into philosophical quest ; on3 of the infinite divisibility 
of time and the nature of simultaneity, because in fact 
we are here concerned with a time lapse of over ten 
hours. The Constitution came into force on the mid¬ 
night cf 25tb and the Act, if it became void at all, 
became void then. But the President did not enter 
upon his office until he took the oath on 26th at 
10-15 A. M. 

As to these propositions, there can be no question, 
Art. 394 of the Constitution provides that certain Arti¬ 
cles with none of which we are concerned, shall come 
into force at once, and the remaining provisions shall 
come into force on 26th January 1950. Article 367 (1) 
makes the General Clauses Act, 1897, applicable and 
the General Clauses Act provides in S. 6 (3) thst where 
an Act is to come into force on a certain day, it shall 
come into force at midnight of the preceding day. 
Under Art. 60 the President must make and subscribe 
nn oath before entering upon his office. The same 
thing is apparent from the Constitution (Removal of 
Difficulties) Order No. 1 published with Notfn. No. 1 
in the Gazette of India (Extraordinary) of 7th January 
1950, which prescribes that such person as the Consti¬ 
tuent Assembly shall have elected as President shall, 
before entering upon his office, make and subscribe the 
oath or affirmation prescribed in Art. 60. Notification 
No. f35/4/49 Public, published in the Gazette of India 
(Extraordinary) on 25th January 1950) shows that the 
Governor General proclaimed the new Constitution at 
10-15 A.M. on 26th January. After that the President 
took the oath, and took his seat as President of India 
and assumed the office. Quite clearly the President 
could make no valid order until after 10 15 A.M. on 
26th whereas these provisions in Act III [3] of 1950 re¬ 
pugnant to the Constitution became void directly after 
midnight on 25th. It is quite apparent that the subse¬ 
quent order of the President could not restore an Act 
which had already become void and ceased to exist. 
Nor does his order purport to do so.” 

[25] We set forth further reasons for holding 
that the Preventive Detention Order of 1950 i3 
of no effect. 

[ 26 ] Article 22, sub-art. (7) (a) and (b) are in 
the following terms: 


A. I. R; 

22 (7). Parliament may by law prescribe— 

(a) the circumstances under which, and the cla33 or 
olasses of cases in which, a person may be detained 
for a period longer than three months u nder any law 
providing for preventive detention without obtaining 
the opinion of an Advisory Board in accordance with 
the provisions of sub-cl. (a) of cl. (4). 

(b) the maximum period for which any person may- 
in any class or classes of cases be detained under any 
law providing for preventive detention.’’ 

It is quite clear that these two sub-clauses con¬ 
template the taking out of a certain class of 
pereons from the operation of the law laid down 
in sub cl. (l) by which the maximum period of- 
three months is prescribed. Parliament should 
therefore when enlarging the maximum period 
of detention set forth what class or olasaes of 
persons are to be detained for a period longer 
than three months. In this case the President 
has not done any such thing. He has made no 
selection of any class or classes but he ha3 ex¬ 
tended the period of preventive detention to alL 
cases of persons preventively detained. Further, 
Art. 22, Sub-Art. (7) (a) states that the Parlia¬ 
ment may prescribe the circumstances under 
which the detention should be extended for a. 
period longer than three months. Here no 9ucb 
circumstances are mentioned. Rule 2 of the 
Preventive Detention (Extension of Duration) 
Order, 1950 begins thus: "Where in any class of 
cases or under any circumstances specified in 
any law providing for preventive detention etc." 
Such an order is not one which complies with) 
the provisions of Art. 22, sub-Art. (7) (a) Cons-i 
titution Act. Next, cl. (b) of Sub.Art. (7) of 
Art. 22 says that the Parliament may prescribe 
the maximum period for which any person in 
any class or classes of cases may be detained- 
under any law providing for preventive defcen. 
tion. Although the words "the maximum period" 
are mentioned in R. 3, Preventive Detention 
(Extension of Duration) Order 1950, as a matter- 
of fact no maximum period is provided. The 
words "the maximum period" connote the fixa¬ 
tion of a particular period which is the maxi¬ 
mum. Rule 3 of the aforesaid order would have 
the effect of fixing various periods. In the case 
of a person in detention before the commence¬ 
ment of the Constitution the period is three 
months from the commencement of the Consti¬ 
tution. Now a person may have been in deten- 
tion for four months before the commencement 
of the Constitution. Under the Order passed by 
the President the maximum period for him 
would be three additional months or seven 
months. Another person may have been in deten¬ 
tion one month before the commencement of 
the Constitution. For him the maximum period 
would be four months. Thus no fixed maximum 
period has been prescribed and the Preventive- 
Detention (Extension of Duration) Order, 1950* 
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! is therefore ^oid. We would repeat again that 
the order would also be void because of the 
view we have taken namely that the Bengal 
Criminal Law Amendment Aot, 1930, is not an 
Act providing for preventive detention. 

[27l Having regard to all these circumstances 
we must hold that the detention of the petitioners 
-in all these cases is illegal and we direct that 
they be set at liberty forthwith. 

[28] After we have completed our judgment 
we were sent a copy of a Rule of an order by 
the President of the Republic of India entitled 
“Adaptation of Laws Order, i960”. The Rule of 
•the aforesaid Order of, which we were sent a copy 
is R. 28 and it runs as follows: 

“ 28 . Any Court, Tribunal or authority required or 
■empowered to enforce any law in force in the territory 
- of India immediately before the appointed day Bhall, 
notwithstanding that this order makes no provision or 
.. insufficient provision for the adaptation of the law for 
tha purpose of bringing it into accord with the provi¬ 
sions of the Constitution, construe the law with all 
euch adaptations as are ncoessary for the said purpose: 

Provided that, if any question arises regarding the 
adaptations with which such law should be construed, 
for the said purpose, the question shall be referred to 
the Central Government if the law relates to a matter 
enumerated in List I or List III in the Seventh 
Sohedule to the Constitution and to the State Govern¬ 
ment concerned in any other case, and the decision of 
that Government on any such reference shall be final/’ 

[29] Although the learned Advocate General 
wanted an appointment to make his submissions 
on the rule when questioned by us be stated that 
lie had nothing to say on it. We must frankly 
confess that we find it difficult to put any rea¬ 
sonable construction upon it. It directs this 
Oourt as well as certain Tribunals and other 
authorities to construe the law in a certain 
manner. We are quite unaware of any provi- 
eion of law or any principle or practice regard- 
_ ing legislation which would justify any legisla- 
ture to direct a Oourt regarding the mannor in 
' which it has to construe the law. A Court cons. 
..trues a law in accordance with definite rules 
or canons of interpretation. It has to decide the 
meaning which a law bears. The jurisdiction of 
the Oourt in this respect must be unfettered. No 
Oourt can submit to an order from any autho¬ 
rity directing it to construe a law in a particu- 
lar manner. Such an order will be contrary to 
all principles and will result in making the 
Oourt a mere tool of the legislature or other 
authority which makes suoh an order. All that 
the legislature can do is to define certain terms 
. hut it must leave the Oourt to interpret the law 
* according to those definitions. This order pur. 
ports to be a law passed in accordance with the 
provisions of Art. 872 ( 2 ), Constitution Act. In 
our opinion although the order is garbed in such 
„ ® way as to simulate a legislative enactment, it 
" 1 b nothing o! the kind. It is a direction pure 


and simple by the Executive to the Court to cons¬ 
true a law not necessarily in accordance with 
justice or legal principles but in accordance with 
the desire of the Executive. Obviously this Court 
cannot submit to an Adaptation Order of this 
kind. Apart from the fact that the Order conflicts 
with all principles of judicial independence we 
would further point out that it is something 
whioh is contrary to the express provisions of 
Art. 372 ( 2 ), Constitution Act. That sub-clause 
empowers the President to make adaptations 
and modifications of any law in force in the 
territory of India. It does not empower the 
Court to make such adaptations or modifications 
and indeed it would be very surprising if any 
Constitution Act were to impose upon the Court 
the duty of legislating. The Courts are meant to 
interpret legislation and not to make it. What 
the President has done is to throw upon the 
Court a burden which is exclusively his. He is 
to adapt or modify and he has no authority to 
ask the Court to do something which he alone 
is expressly empowered to do. We would further 
point out that by that Article the Constitution 
Act has delegated certain powers to the President. 
He in turn cannot delegate those powers to any 
other authority. The principle delegatus non dele¬ 
gare potest would apply. Article 372 (l), Constitu¬ 
tion Act states that notwithstanding the repeals by 
this Constitution of the enactments referred to 
in Art. 395 and subjeot to the other provisions of 
this Constitution, all laws in force in the terri¬ 
tory of India immediately before the commence¬ 
ment of the Constitution shall continue in foroe 
until altered or repealed or amended by a com¬ 
petent Legislature or other competent authority. 
Article 396 refers to the repeals of the Indian 
Independence Act and the Government of India 
Aot together with all enactments amending or 
supplementing the latter not including the aboli¬ 
tion of Privy Council Jurisdiction Act, 1949. The 
Bengal Criminal Law Amendment Act, 1930, and 
the West Bengal Security Ordinance, 1949, have 
nothing to do with the Acts mentioned in art, 395. 
Article 372 (l) says that all laws in force in the 
territory of India immediately before the com¬ 
mencement of the Constitution shall continue to 
be in force, but there is a necessary and impor¬ 
tant provision in the Article whioh cannot be 
lost eight of. It says that thoee laws Bhall be in 
foroe subject to the other provisions of this 
Constitution. Article 13 (l), Constitution Act says 
that all laws in force in the territory of India 
before the commencement of the Constitution 
in so far as they are inconsistent with the pro¬ 
vision of part Hi shall to the extent of such 
inconsistency be void. Thus Art. 372 (l) does not 
preserve the effect of all laws in foroe in the 
territory of India before the commencement of; 
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the Constitution. It keeps only such laws in force 
as are not inconsistent with the provisions of 
Part ill. We have held that the Bengal Crimi¬ 
nal Law Amendment Act, 1930, and the West 
Bengal Security Ordinance, 1949, are inconsis¬ 
tent with the provisions of part ill. They 
became therefore void from 12 midnight of 
25th January 1950, when the Constitution came 
into force. That being so, we are of opinion that 
even the President or the Legislature cannot 
make any adaptations or modifications of those 
laws in order to bring them in accord with the 
provisions of this Constitution. Those laws are 
dead and we fail to see how a dead law can be 
brought back to life by modification or ad- 
'apbation. 

[30] We have something further to say with 
respect to R. 28 , Adaption of Laws Order, 1950. 
Not only has the Order tried to convert the 
Court into a legislative body but in doing so it 
has by a proviso reduced this newly created 
legislative body to a position of subordination 
and inferiority. The proviso says that if the 
Court makes any such adaptation as is con- 
templated in the first part of the rule, if the 
adapted law relates to matters enumerated in 
List 1 or List III in Sch. 7 to the Constitu- 
tion it shall be subject to adjudication by the 
State Government concerned. It adds that the 
decision of the Government on any such refer¬ 
ence shall be final. In other words-* what this 
Order purports to do is this: It converts the Cen¬ 
tral or State Executive into judicial authorities 
with the power of revising the decisions of the 
Courts of law and makes their deoision on the 
point final. Taken as a whole the effect of the 
Order is this: The Judiciary is converted into a 
Legislature with limited powers, and the Exe- 
cutive is converted into a Judiciary whose deci¬ 
sions are to be final. In this confusing state of 
affairs, the only thing for us to do is to act 
'in accordance with the oath which we took 
when we assumed office when we swore to 
bear true faith and allegiance to the Constitu- 
tion of India and to perform our duties of office 
duly and faithfully without fear or favour and 
affection or ill will and where we also swore to 
uphold the Constitution and the laws- In our 
opinion we would be false to our oath if we gave 
effect to this Adaptation of Laws Order, 1950, 
even though this Order may have emanated from 
the President of the Indian Republic our respect 
for whom is no less than that of anybody else. 

[3il The Advocate-General has next brought 
to our notico a new Act called the Preventive 
Detention Act, 1950, passed by Parliament on 
26th February 1960, and he says that the orders 
for detention under the Bengal Criminal Law 
Amendment Act, 1930, and the West Bengal 
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Security Ordinance, 1949, have befen cancelled 
but that the detentions have been continued 
under the Preventive Detention Act, 1950. He 
suggests that in the circumstances the Buies 
have become infructuous. We cannot agree with 
this view. We issued these Rules upon the State 
on the footing that the detention was under 
the Bengal Criminal Law Amendment Act, 1930 
and the West Bengal Security Ordinance, 1949. 
The detention under these legislative measures 
was sought to bo justified by the State. We must 
therefore pronounce upon the validity of suob 
detention irrespective of the what new legis¬ 
lative measures have now been introduced. Our 
decision, if correct, may have the effeot of giving 
the detenus valuable rights both under the 
criminal law and the civil law. We do not pro¬ 
pose to deprive them of these rights by not pro- 
nouncing our judgment. Whether the detenus 
are now detained under any valid law is not a 
matter for consideration in the disposal of these 
Rules. We pronounce no opinion on the validity of 
euebdetention or upon the propriety of the con¬ 
duct of the authorities in continuing a detention 
which w3 have pronounced to be illegal or upon 
the risks which the detaining authority may be 
taking upon themselves by detaining the peti¬ 
tioners under this new law in spite of our orders. 
That is a matter which may form the subject of 
further proceedings the results of which we 
cannot anticipate. 

[32] It may b9 that in spite of all our efforts 
the petitioners will bo re-arrested and sent back 
to custody. That is a matter with which we 
are not now concerned. Our duty is that of 
right action, the result and fruits of our action 
are not for us to consider. That must be left to 
that divine providence which controls the destiny 
of us all. 

[33] The citizens of the Republic have given 
great powers to the Judiciary. We recognise that 
great powers necessarily involve grave responsi¬ 
bilities, but we are not dismayed. It has always 
been the proud tradition of this Court to stand 
between the subject and any enoroachment on 
bis liberty by the executive or any other autho- 
rity however high. It is a great tradition which 
we have inherited and we believe that this 
Court will be worthy of this inheritance. Amidst 
the strident clamour of political strife and the 
tumult of the clash of conflicting classes we 
must remain impartial. This Court is no respecter 
of persons and its endeavour must be to ensure 
that above thi 9 clamour and tumult the strong 
calm voice of justice shall always be heard. 

Fiat justitia mat coelum. . 

[34] Leave to appeal is granted under 

Art. 132, Constitution Act. 

Order accordingly• 
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A, I. R. (37) 1950 Caloutta 287 (G. N. 98.] 

HARRIE9 C. J. and Sarkar J. 

Benoy Krishna Mukerjee — Judgment-debtor 

_ Appellant v. Mohanlal Goenka, Decree- 

holder and others — Respondents. 

A. F. 0. 0. No. 95 of 1945, D/- 10th February 1950, 
against order of Sub-J., Asanaol, D/- 30th January 
1945. 

(a) Civil P. C. (1908), O. 21, R. 6 — Transferee 
Court, when has jurisdiction to execute decree. 

When a decree is sent by the Court which passed it 
to another Court for execution a copy of the decree 
together with a certificate of non-satisfaction or part 
satisfaction is sent to the Court which has to execute 
the decree and when the Court to which these docu¬ 
ments are sent, receives the documents it then has 
jurisdiction to exeoute the deoree. (Para 14] 

Annotation: (’44-Com.) Civil P. C., O. 21 R. 6 N. 1. 

(b) Calcutta High Court Civil Rules and Orders 
(Part I), R 264—Certificate under S. 41, Civil P. C,, 
without covering letter—Civil P. C. (1908), S. 41. 

A notice of non-ratisfaotion under S. 41 of the Cade 
would still be suob a notice even though a covering 
letter as required by R. 264 has not been 6ent with it. 

[Para 19] 

Annotation : (’44-Com.) Civil P. C., S. 41 N. 2. 

(c) Civil P. C. (1908), S. 41 — Certificate sent 
when it should not have been sent—-Effect. 

A certificate of non satisfaction under S. 41 to the 
transferor Court deprives the transferee Court of juris¬ 
diction whether the certificate should or should not in 
the circumstances have been sent. [Para 29] 

Annotation : (’44-Com.) Civil P. C., S. 41. N. 2. 

(d) Civil P. C. (1908), S. 41 —Copy of decree not 
returned—Transferee Court, if retains jurisdiction. 

Once certificate of non-satisfaction has been sent by 
the transferee Court to the Court that passed the 
deoree the transferee Court ceases to have jurisdiction, 
though it might have failed to return the copy of the 
decree sent to it. [Para 44] 

Annotation : (’44-Com.) Civil P. C., S. 41 N 3. 

(q) Civil P. C. (1908), S. 11 —Res judicata in exe- 
. cution proceedings—Civil P. C. (1908), S. 47 —Evi¬ 
dence Act (1872), S. 115. 

The entertainment by the Court to which a decree is 
sent for execution of a second execution oase and pass¬ 
ing of an order for sale therein are without jurisdiction 
after the certificate of non-satisfaction has been eent to 
the transmitting Court. Such an order i9 null and void 
and can neither operate as an estoppel nor as a bar in 
res judicata to an application under S. 47, Civil P. C., 
to set aside the sale by the judgment-debtor who dis¬ 
covers the defect subsequent to the order for sale. 

[Para 53] 

Annotation: (’44-Com.) Civil P. C., S. 11 N. 23 ; 

(’46-Man.) Evidence Act, S. 115 N. 39. 

(f) Civil P. C. (1908), S. 151 — Inherent power oi 
Court to correct its own proceedings. 

Where a Court is misled due to the fault of the 
decree-holder into ordering a sale in execution of a 
deoree without jurisdiction, the Court has inherent 
power to correct its proceedings by setting aside the sale. 

[Para 61] 

Annotation : (’44-Com.) Civil P. C., 8. 151 N. 6. 
Dr. N. C. 8en Quota, Dr. R. B. Pal, Balai Lai Pal 
and Abinash Chandra Majumdar—toi Appellant. 

Atul Chandra Qupla, Benoyendra Prosad Bagchi, 
Bankim Chandra Roy, Amiya Kumar Mukherjee and 
Biswanath Naskar (for Dy. Registrar)— 

lot Respondents. 


Harries C. J_This is an appeal from an 

order of a learned Subordinate Judge of Asansol, 
dismissing an application to set aside a sale. 
The application was made under ss, 47 and 151, 
Civil P. C. 

[ 2 ] To appreciate the points in issue it will 
be necessary to state the facts in some detail. 

[3] Nagarmull Rajgbaria, now deceased, 
whose personal representative has been brought 
on the record as respondent in his stead, ob¬ 
tained a decree in Suit No. 1518 of 1923 on the 
Original Side of this Court. The decree was 
eventually transferred for execution by this 
Court to the Court of the Subordinate Judge at 
Asausol through the Distiicfc Judge of Burdwan. 
A certificate of non-satisfaction under S. 41, 
Civil P. C., was sent by this Court which was 
transmitted to the Asansol Court. The decree- 
holder Nagarmull Rajgbaria commenced Money 
Execution Case No. 296 of 1931 in the Court of 
the Subordinate Judge at Asansol, but that case 
was eventually dismissed for default on 27th 
February 1932. The Court at Asansol sent what 
purported to be a certificate of non-satisfaction 
under 6. 41, Civil P. C. ( to this Court and it is 
to be observed that the decree was never again 
transferred to the Court at Asansol for execu¬ 
tion. Later, however, the decree-holder made 
another application for execution at Asansol and 
Money Execution case no. 224 of 1932 wa3 com¬ 
menced. In the course of that execution the 
decree-hclder purchased the Sripur Colliery on 
9th June 1933, but the sale was set aside on 29th 
January 1934 on an application by one of the 
judgment.debtors, the appellant in this appeal, 
under o. 21 , B. 90, Civil P. C. A certificate 
purporting to be a certificate under S. 41, Civil 
P. C., was sent by the Asansol Court to the 
High Court. The decree-holder appealed against 
this order setting aside the sale, but his appeal 
was dismissed by this Court. The records of 
Mieo. case no. 224 of 1932 were returned to 
this Court by the Asansol Court on 17th septem- 
ber 1936 and the execution case was revived. 

[4] The property, namely, Sripur Colliery, 
was again sold in an execution sale to the 
decree-holder for Rs. 12,000 but this sale was 
set aside. The property was again resold and 
purohaaed by the decree-holder for Rs. 2,50,000 
on 27th May 1938. The appellant made an appli¬ 
cation to eet aside this sale which was rejected. 
He preferred an appeal to this Court which was 
ultimately dismissed and an application by him 
for leave to appeal to the Privy Council failed. 

[ 5 ] It appears that the judgment-debtor in¬ 
stituted a suit being Title Suit No. 8 of 1936 in 
the Court of the Subordinate Judge at Asansol 
to recover a sum of money and to enforce a 
charge against the Sripur Colliery and for per- 
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mission to redeem a charge declared in favour 
of the said decree-holder Nagarmull Rajgharia 
in Suit No. 1518 of 1923. The appellant’s suit 
was dismissed in the Court at Asansol, but on 
13th August 1940 an appeal from that decree 
was allowed in this Court. 

[Gl In order to ascertain the amount duo to 
the decree.holder, Nagarmall Ragharia in suit 
No. 1518 of 1923 the appellant instructed his 
attorney to search the records of that suit and 
it is said that as a result of that search the 
appellant came to know for the first time on 
23rd August 1940 that the Asansol Court had sent 
a certificate of non-satisfaction in Money Exe¬ 
cution Case no. 29G of 1931 to this Court and 
that no fresh certificate of non-satisfaction had 
been sent by this Court to the Court at Asansol. 
The appellant then realised for the first time 
that the Court at Asansol had no jurisdiction to 
entertain the second execution case, namely, 
Money Execution case no. 224 of 1932 and that 
all the proceedings in that case were null and 
void as they were without jurisdiction. It seems 
that an application to review the order of the 
High Court dismissing the application to set 
aside the sale for Rs. 2,50,000 was made but was 
rejected. But no point was made on this matter 
and it does not appear when that application 
was made. 

[7] As the appellant alleged that the Court 
at Asansol had no jurisdiction to entertain the 
second application for execution and therefore 
no jurisdiction to order or conduct a sale, an 
application was made to the Court at Asansol 
under Ss. 47 and 151, Civil P. C., praying that 
the sale be set aside as it was a sale without 
jurisdiction. 

[81 The decree-holder objected and contended 
that the Court at Asansol had jurisdiction to 
entertain the proceedings and.in the alternative, 
if it had no jurisdiction, the appellant having 
failed to press the point in the proceedings was 
now barred by the doctrine of res judicata from 
contending that the Court had no jurisdiction. 

[9J The matter eventually came before the 
learned Subordinate Judge who held in the 
first place that the Court at Asansol had juris¬ 
diction to entertain the second application for 
oxecution. In the view of the learned Subordi¬ 
nate Judge, the document purporting to be a 
certificate of non satisfaction sent under S. 41, 
Civil P. C. to the High Court when the first 
application was dismissed for default was not 
in fact or in law a certificate of non-satisfac¬ 
tion which deprived the Court at Asansol of 
jurisdiction further to entertain execution of the 
decree. In the view of the learned Subordinate 
Judge, this notice was merely an intimation to 
the High Court that the first attempt at execu¬ 


tion had failed for non-appearance of the decree- 
holder. As in the view of the learned Subor¬ 
dinate Judge there was no certificate of non- 
satisfaction sent to the High Court the Court 
at Asansol had retained jurisdiction to execute 
the decree and therefore all the proceedings 
were with jurisdiction. 

[10] In the second place the Court was of 
opinion that this question of jurisdiction should 
have baen raised and pressed. But as that was 
not done the Court could not later be asked to re- 
agitate the matter and hold that it had no juris- 
diction. In short it held that the judgment, 
debtor appellant was barred by the doctrine of 
res judicata from raising the point. 

[ 10 a] In the Court of the Subordinate Judge 
there seems to have been some discussion as to 
whether or not there was on the file in the Court 
at Asansol a certificate of non-satisfaction from 
this Court when the second execution case was 
started. Allegations were made by the appellant 
that the documents were abstracted from the 
record in the High Court and placed in the 
record of the execution case at Asansol. It is 
unnecessary, however, to consider this question 
because learned advocate for the respondent 
conceded before us that no fresh certificate of 
non-sati3faotion was sent by the High Court to 
the Court of Asansol after receipt by the High 
Court of the certificate under 8. 41 despatched 
by the Asansol Court to the High Court and 
received by the latter on 11 th March 1932. It 
will be seen therefore that no fresh certificate of 
non-satisfaction was sent by this Court to Aaan- 
sol which would give that Court jurisdiction. 
The respondent’s case is that the Asansol Court 
had jurisdiction throughout and had not sent 
any certificate under 8. 41 which would deprive 
that Court of its jurisdiction. 

[ 11 ] It is quite clear that the Court at Asan 
sol had no inherent jurisdiction to execute a 
decree made on the Original Side of this Court. 
A decree of this Court however could be trans¬ 
ferred to Asansol for execution under the pro¬ 
visions of 8. 39, Civil P. 0. which is in these 

“ (l) The Court which passed a decree may, on the 
application of the decree-holder, send it for execution 
to another Court, 

(a) if the person against whom the decree is passed 

actually and voluntarily resides or carries on business, 
or personally works for gain, within the local limits ol 
the jurisdiction of such other Court, or , 

(b) if such person has not property within the l0 ° ft 

limits of the jurisdiction of the Court which passed t e 
decree sufficient to satisfy tuoh decree and has pro¬ 
perty within the local limits of the jurisdiction of sue 
other Court, or . 

(c) if the decree directs the sale or delivery of im¬ 
moveable property situate outside the local limits oi 
the jurisdiction of the Court, which passed it, or 
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(d) i! the Court which passed the decree considers 
for any other reason, which it shall record in writiDg 
that the dearee should be exeouted by suoh other 
<3ourt. 

(2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court 
of competent jurisdiction.” 

[ 12 ] It is common ground that the decree in 
question oould be and was transferred by this 
Court to the Court at Asansol for execution. 

[13] Section 41 of the Code provides : 

"The Court to whioh a deoree is sent for execution 
shall certify to the Court whioh passed it the fact of 
suoh execution, or where the farmer Court fails to 
execute the same the olroumstances attending such 
failure.” 

[14] When a decree is sent by the Court which 
passed it to another Court for execution a copy 
of the deoree together with a certificate of non- 
satisfaction or part satisfaction is sent to the 
Court whioh has to execute the decree and it is 
clear that when the Court to which these docu¬ 
ments are sent, receives the documents it then 
•has jurisdiction to execute the deoree. It is 
admitted that this Court sent a copy of the 
■decree and a certificate of non-satisfaction to the 
Asansol Court and therefore that Court had 
jurisdiction to execute the decree and therefore 
had jurisdiction to entertain the first application 
for execution whioh resulted in Money Execution 
<3ase No. 296 of 1931. 

[16] As I have stated earlier, this application 
was dismissed for default and there oan be no 
doubt that a certificate was sent to this Court 
giving the result of the application for execution. 
According to the judgment-debtor appellant this 
was a certificate of non-satisfaotion under 8. 41, 
•Civil P. C., whereas according to the respondent 
it was nothing more than an intimation that 
the first attempt at execution had failed. 

[16] The certificate was in Form no. 5 of 
Appendix E, Civil P. 0., that is, in the form of 
a "certificate of execution of a deoree trans¬ 
ferred to another Court” under O. 21, R 6 of the 
•Code. This Court has adapted that form for cer¬ 
tificates under s. 41 of the Code and there is a 
note on the form that the form may also be 
used for certificates under S. 41 of the Code. 
Suoh a form was undoubtedly used and the 
details of the execution are given in the form and 
under the column ‘How the oaBe is disposed of” 
appear the words "Dismissed for default, 27th 
February 1932.” 

[17] It is dear, therefore, that the Court at 
Asansol intended this document to be a certifi. 
cate under 8 .41 of the Code, that is a certificate 
of non-satiBfaotion. It is urged however that the 
'Court at Asansol could never have intended this 
•certificate to be a certificate under 8. 41 of the 
Code because it had not complied with the Bule3 
of the Court. Buie 264 of the Civil Buies and 
1960 C/B7 & 88 


Orders (part I) of this Court provides that a cover¬ 
ing letter should be sent with a certificate of non- 
satisfaotion. But there is no covering letter on 
the record of this Court and it would appear 
that no such letter was sent with this certificate. 
The respondent contends that a3 R. 264 was not 
complied with, it is clear that the document was 
never intended to be a certificate of non satisfac¬ 
tion under 8- 41 of the Code. 

[18] The learned Subordinate Judge attached 
no importance to the failure to send the cover¬ 
ing letter with the certificate and I think rightly. 
Rule 264 of the Civil Rules and Orders referred 

to above is in these terms: 

"Decree sent to the High Court for execution under 
8. 39 aDd certificates communicating the result of 
execution proceedings to tho High Court under S. 41 of 
the Code, shall be accompanied by coveriog letters.” 

[19] It is difficult to appreciate what was in 
the mind of this Court when this rule was drafted. 
A covering letter as a rule contains nothing 
more than a statement that accompanying the 
letter is a certain document and I cannot see that 
the absence or otherwise of a covering letter can 
affect the nature of the document sent. If it was 
a notice of non-3atisfaction under S. 41 of the 
Code it would, I think, be such a notice with or 
without a covering letter and I think the learned 
Subordinate Judge was right in not attaching 
any importance to the want of a covering letter. 

[ 20 ] It is clear, however, that the Court at 
Asansol did not send with the certificate pur¬ 
porting to be one under 8. 41 of the Code a copy 
of the deoree whioh had been sent to it and that 
fact is also suggested to be of importance. It is 
urged by the respondent that if the Asansol 
Court really intended the certificate to be one 
under 8. 41 it would have sent a copy of the 
decree along with it. 

[21] I think there can be no doubt that the 
certificate sent was a certificate of non-satisfaction 
under 9. 41 of the Code. It was sent in the form 
prescribed by this Court for such certificates. If 
it was not intended to be a certificate of non¬ 
satisfaction then there was no need for the Court 
at Asansol to send any intimation at all. 

[22] Mr. Atul Gupta on behalf of the respon¬ 
dent has contended that all that the Asansol 
Court had intended when sending this certificate 
was to intimate to this Court out of courtesy that 
the first attempt at execution at Asansol had 
failed. It was contended that the Court at 
Asansol was informing this Court quite unneces¬ 
sarily of the fate of other proceedings. A similar 
certificate was sent to this Court on 1st February 
1934 when a sale in the second execution case 
was set aside. This, it is said, was not necessary, 
but the certificate shows that it was intended as 
a certificate of non-satisfaction. It shows that a 
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Bale was held and that sale was set aside and 
the execution case dismissed on 29th January 
1934. 

[23] I cannot assume that the Asansol Court 
never intended to act under s. 41 of the Code 
and that it was merely out of courtesy inform- 
ing this Court of the result of various steps in 
in the execution. 

[24] Further it appears to me that the Court 
at Asansol did intend that the certificate should 
be a certificate under s. 41 because when the 
second execution case was commenced in 1932 
the first order in the case makes it clear that 
the Court assumed that it had jurisdiction, 
because it wrongly thought that a fresh certificate 
of non-satisfaction had been received by the 
Court at Asansol. The first order in the second 
execution case is dated 24th November 1932 and 
is in these words: 

“Register. Let the certificate of non-satisfaction 
received be annexed to the reoord. Issue notices under 

O. 21, R. 22, Civil P. C. upon the judgment-debtors 
returnable on 23rd December 1932.’’ 

[26] From the terms of this order it is clear 
that the Asansol Court was of opinion that what 
gave it jurisdiction to entertain the seoond exe¬ 
cution case was the fact that a fresh certificate 
of non-satisfaction had been received from this 
Court, though in fact no such certificate had 
ever been received. This order, I think, makes it 
clear that the Asansol Court was of opinion that 
a fresh certificate of non-satisfaction from this 
Court was necessary to give it jurisdiction and 
it could only have held that view if it was of 
opinion that the Court at Asansol had lost juris- 
diction to execute the decree by reason of some- 
thing which it had done in connection with the 
earlier execution case. The only thing that it 
had done in connection with the earlier oase 
which could deprive it of jurisdiction was to 
send to this Court what purported to be a certi¬ 
ficate of non-satisfaction under s. 41, Civil 

P. 0. 

[26] For these reasons I am satisfied that the 
Asansol Court not only sent what purported to 
be a certificate of non-satisfaotion under 8. 41 
of the Code to this Court, but intended such 
certificate to be a certificate of non-satisfaction. I 
do not agree with the learned Subordinate Judge 
that the dooument was never intended to be 
such a certificate and was only an intimation 
that the first attempt at execution had failed. 

[27] Mr. Atul Gupta on behalf of the respon- 
dent has contended that the oircumstanoes exist¬ 
ing in this case when the first application for 
execution was dismissed for default did not 
warrant the despatch of a certificate of non¬ 
satisfaction under 8. 41 of the Code. He relied 
upon the words of S- 41 which are : 


“The Court to which a decree ia sent for execution 
shall certify to the Court which passed it the fact ol 
euch execution or where the former Court fails to 
execute the same the circumstances attending such, 
failure.” 

[28] Mr. Gupta’s argument is that the trans¬ 
feree Court was never intended by the Code to- 
send a certificate of non-satisfaction unless it 
bad failed to execute the decree. It is only 
when the Court is satisfied that it oan do no 
more towards executing the decree that such a 
certificate should be sent. Failure to execute the 
decree at the first attempt for non-appearance 
of the deoree-holder is not, according to Mr. 
Gupta, total failure to execute the decree. The 
Court, according to the respondents should have 
waited and should not have sent a certificate of 
non-satisfaction until it was clear that it could 
do nothing more to execute this decree. It, how- 
ever, sent what purported, to be a notice under 
the section when the first attempt to exeoute 
failed for non-appearance of the decree-holder. 

[29] I am inclined to think that the construc¬ 
tion placed upon this section by Mr. Atul Gupta 
is right. But that does not solve the question. 
If what was sent to this Court was a certificate 
of non-satisfaotion under B. 41 then that depriv¬ 
ed the Asansol Court of jurisdiction whether the 
certificate should or should not in the circum¬ 
stances have been sent. The fact that the certi¬ 
ficate was sent when it should not have been 
sent cannot affect the question if the certificate 
was intended to be a certificate of non.satisfac¬ 
tion as I bold it was. 

[30] Reliance was placed by Mr. Gupta upon 
the case of Abda Begam v. Muzaffar Husen 
Khan, 20 ALL. 129: (1897 A.W.N. 218) the head- 
note of which reads as follows: 

“The Court to which a decree Is sent for execution 
retains its jurisdiction to execute the decree until the 
execution has been withdrawn from it, or until it naa 
fully executed tbe decree and has certified that lac 0 
the Court which sent the deoree, or has executed it 
far as that Court has been able to execute it within 
jurisdiction and has certified that faot to the Lour 
which sent the decree, or until it has failed to 
the decree and has certified that fact to the Court 
which forwarded the decree. The mere striking ou oi 
an application for execution on the ground of ip'orma- 
lity in the application does not terminate the juriEaic 
tion of the Conrt to exeoute the decree, nor r ® n( J er , 
necessary for the Court to send any certificate to tne 
Court wbloh forwarded the deoree for execution. 

[91] In the Allahabad oase the first appli¬ 
cation for exeoution made in the transferee 
Oourt was Btruok off on the ground that it i 
not comply with certain sections of the Uoae 

then in force. Later the Subordinate Judge oi 

the transferee Oourt certified to the Oourt ® 
passed the deoree, that on the objection 0 
judgment-debtor the application for e * e< J° *?. 
was struck off. On the same day, on which 
certificate was sent, the deoree-holder apphea 
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again to the transferee Court to execute the 
decree. The application, however, was dismissed 
on the ground that the transferee Court was no 
longer seized of the case and was functus 
officio . On appeal, however, the High Court 
held that the transferee Court in spite of the 
certificate which it had sent had jurisdiction to 
entertain the execution. The Couct appears to 
have thought that the dooument which was sent 
was not a certificate of non*satisfaction and 
indeed it was not. It was merely an intimation 
that an application for execution had been struck 
off whatever that phrase may mean. In the 
United Provinces and in other Provinces it has 
been repeatedly held that striking off an applica. 
tion for execution is not in fact a dismissal and 
applications for execution struok off or, to use 
a familiar phrase used in those provinces, “con¬ 
signed to the record room,” may be revived. 
Those orders are not regarded as complete dis¬ 
missals of the application. At p. 132 the Benoh 

which deoided the Allahabad case observed : 

“In out opinion the Court of the Subordinate Judge 
of Cawnpore did not fail to execute the deoree within 
the meaning of S. 223; it merely struok off an applica¬ 
tion on the ground of Informality. We further consider 
that the case was not a case in which the Subordinate 
Judge of Oawnpore was justified In sending any certi¬ 
ficate to the Court at Lucknow. Neither of the events 
had arisen which would have justified the Subordinate 
Judge in sending any certificate under S. 223, for there 
was neither execution nor failure.” 

[32] The faots of the Allahabad case differ 
from the faots of the present case. In the oase 
before us the execution application had been 
dismissed, though for default, and that wa3 the 
end of the application. In the Allahabad case 
the application had simply been struck off on 
the ground of informality and I have little 
doubt that it could have been revived on the 
informalities being corrected. In any event in 
the Allahabad oase there was nothing to indicate 
that execution in the transferee Court could not 
proceed.* Whereas in the oase before us the 
Asansol Court might well have come to the con¬ 
clusion that any attempt to execute in that Court 
was hopeless and it could have inferred that 
faob from the ab3enoe of the decree holder in 
support of his application. Further in the Allaha¬ 
bad oase the certificate whioh was sent made it 
dear that the application was only struok off 
and not that it had been dismissed for any 
reason. 

[83] I am somewhat doubtful whether a Court 
can go into the question whether what purports 
to be a certificate under 8. 41 was or was not 
snob a certificate if on the faoe of it it dearly is 
sooh a certificate. In any event I do not think 
it necessary to consider the matter further 
beoause I am satisfied that the Asansol Court in¬ 
tended this certificate to be a certificate under 


S. 41 even if it io open to this Court to go into 
the question of what it did intend. There were 
grounds in the present oase to justify the issue 
of such a certificate and I think it was issued 
and even if it was wrongly issued it deprived 
the transferee Court of jurisdiction because it 
was intended to be and was in fact a certificate 
under s. 41, Civil P. C. 

[94] As I have stated earlier a copy of the 
decree was not returned to this Court with the 
certificate and the learned Subordinate Judge 
appears to have thought that to deprive the 
Asansol Court of jurisdiction the copy of the 
decree would have to be sent with the certificate 
of non-satisfaction. It is to be observed that the 
original decree is not sent to the transferee 
Court, but merely a copy of the same, and 
therefore it is by no means essential that the copy 
should be returned when the transferee Court 
notifies satisfaction or non-satisfaction. Further 
it is to be observed that there is nothing in the 
present Code of Civil Procedure that requires the 
transferee Court to return the copy of the decree 
along with the certificate of non-satisfaction. 
Section 41 of the Code i3 silent as to the return 
of the copy of the decree. 

[9fi] The learned Subordinate Judge, however, 
relied upon a Full Benoh decision of this Court 
in the case of J. G. Bahrain v. J. P. Wise, 10 
W. R. 46: (l Beng. L. R. 91), in whioh it 
was held that when a deoree of one Court has 
been transmitted under 8s. 284 et seq of Act Vin 
[8] of 1859, to another Court for execution, and 
when that Court has struck off for default the 
first proceedings in execution of the judgment- 
creditor, the Court to which the decree has been 
transmitted has jurisdiction to allow the proceed¬ 
ings to be revived. At p. 50 Bir Barnes Peacock 
C. J., who delivered the judgment of the Full 
Benoh observed : 

“It ia quite olear that the Court to whioh the deoree 
was seat had jurisdiction over its own order striking 00 
the case, whatever the striking oQ amounts to. As soon 
as a copy of the decree whioh is sent for execution to 
another Court is filed in the Court to which it Is trans¬ 
mitted, It has the same effect as a deoree of that Court, 
and by 8. 288 that Court ia to proceed to execute it 
according to its own rules in the like canes. The order 
for striking off the application for execution of the 
deoree did not strike the copy of the deoree off the 
reoords of the Court to which it was sent for execution; 
and as long as it remains there the Court to whioh it 
was sent may deal with it, and any application for 
execution of it a3 if it was a judgment of that Court. 
If in the present oaae, the deoree had been a decree of 
the Baokerganj Court, that Court would have had power 
to entertain the application.” 

[86] It is to be observed however that the 
provisions of the Oode then obtaining were very 
different from the provisions of the present 
Oode. There was no provision then similar to 
S. 41 of the present Oode whioh required the 
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transferee Court to certify to the Court which 
passed the decree that the decree had been 
executed or that there had been a failure to 
execute the decree. It would appear that as 
long as a copy of the decree together with a 
certificate that satisfaction thereof bad not been 
obtained within the jurisdiction of the Court 
that passed it remained with the transferee 
Court that Court had jurisdiction. This case 
therefore is no authority for the proposition that 
under the present Code the transferee Court 
retains jurisdiction if it retains a copy of the 
decree though it ba3 sent a certificate of non- 
satisfaction under 8. 41 of the Code to the Court 
that passed the decree. 

[371 The case of Muhammad Ibrahim v. 
Chhatoo Lai, 5 Pat. 398 : (a i. r. (13) 1926 Pat. 
274) was relied upon by both parties. In that 
case a Bench held that the jurisdiction of the 
Court to which a decree has been sent for execu¬ 
tion ceases as soon as the Court takes action 
under 3. 41, Civil P. C , and certifies to the 
Court which passed the decree the circumstances 
attending the failure on the part of the trans¬ 
feree Court to execute the decree. 

[38l The appellant urged that this case clearly 
decided that once the Asansol Court had sent a 
certificate of non-satisfaction to this Court, the 
Asansol Court had no further jurisdiction. 
Learned Advocate for the respondent contended 
that in this case the transferee Court had re¬ 
turned the copy of the deoree. But if it had, 
Das J. who delivered the judgment of the Bench 
attached no importance whatsoever to that faot. 
It seems to mo quite clear that this Patna case 
supports to the full the contention of the appel¬ 
lant that the Asansol Court ceased to have 
jurisdiction when it despat3hed a certificate of 
non-satisfaction after the first application for 
execution had been dismissed for default. It is 
to be observed that in the Patna case the certi¬ 
ficate under 8. 41 was a certificate sent after 
dismissal for default. 

[39] The respondent also relied upon the case 
of Maharajah of Bobhili v. Narasaraju, 43 
I. A. 238 : (A. I. R. (3) 1916 P. O. 16), in whioh it 
was held that when the decree of a District Court 
had been sent under the Code of Civil Proce¬ 
dure, 8. 223, to the Court of a Munsif for 
execution and had not been returned to the 
Distriot Court, the 'proper Court* within the 
meaning of the Limitation Act, 1903, Sch. l Art. 
182 (6) in which to apply for execution, or to 
take some step-in-aid of execution of the decree 
is the Court of the Munsif. Consequently, in the 
above circumstances, an application in the Dis¬ 
trict Court would not prevent the time for 
enforcing the decree from running (under Art. 
182) from the date upon which it was mad9. 


[40] In this case the Munsif to whose Court 
the decree had been transferred for execution 
neither returned the copy of the decree nor sent 
a notice of non-satisfaction and therefore it was 
held that an application made in the Court of 
the District Judge for execution before the 
Munsif certified non-satisfaction and returned 
the decree was an application made to a Court 
without jurisdiction. This is clear from the 
observations of Sir John Edge, who delivered the 
judgment of the Board, at p. 242 : 

“As the decree of 5th April 1904 had by order of the 
Court of the District Judge been sent on 30th September 
1904, to the Court of the Munsif Parvatipur for execu¬ 
tion by the latter Court, and as the copy of the decree 
with the non-satisfaction certificate was not returned 
to the Court of the District Judge until 3rd August 
1910, and as the petition of 13th December 1907, wa3 
for execution of the decree by sale of the immoveable 
property of the respondents which wa3 within the looal 
limits of the jurisdiction of the Munsif’e Court, their 
Lordships having regard particularly to Ss 223, 224, 
228 and 230, Civil P. O. 1882, are satisfied that when 
that petition of 13th December 1907, wa3 presented to 
tho Court of the District Judge that Court was not the 
proper Court to which the application to execute the 
decree by sale of the immoveable property which had 
been attaohed by the Court of the Munsif should have 
been made and that the proper Court to which the 
application should have been made was the Court of the 
Munisif of Parvatipur as that wa9 the Court whose duty 
it then was to execute the deoree so far as It could be 
executed by that Court.” 

[41] It is true that in these observations Sir 
John Edge refers to the fact that the Munsif 
had neither returned a certificate of non-satisfac¬ 
tion as he was required by 8. 223 of the Oode of 
1882 (now s. 41 of the present Oode) nor a oopy 
of the decree to Court which passed the deoree. 
Section 223 did not require the transferee Court 
to return a copy of the decree and therefore it 
appears to me that no undue weight should be 
attached to the fact that the copy of the deoree 
was not returned. I do not think that this Privy 
Council case is an authority for the proposition 
that to deprive the transferee Court of jurisaio- 
tion that Court must send not only a certificate 
of uon-satisfaotion, but also must return a copy 
of the deoree sent to it. Neither the Oode of 1882 
nor the present Oode required the transferee 
Court, in case of failure to exeoute, to return a 
copy of the decree, though doubtless in mo9t 
cases it would do so when it sent a certificate of 
non-satisfaction. In my view there is nothing in 
the present law which requires a transferee Court 
when it ha 9 fully executed the deoree or has fail¬ 
ed to execute the deoree wholly or in part, to 
return a copy of the decree sent to it along wi 

a certificate of non- 3 atisfaction. That being so, 
think the learned' Subordinate Judge was wrong 
in bolding that the Asansol Court still retained 
jurisdiction by reason of the faot that' * 
copy of the decree did not accompany 
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certificate of non.satisfaction under S 41, Civil 
P. 0. which it sent to this Court when the first 
application for execution was dismissed for default. 

[42] On the other hand I think that these 
cases show that onoe a certificate for non-satis- 
faotion has been sent the transferee Court ceases 
to have jurisdiction. This view of the Privy 
Council case was taken by a Bench of this Court 
in the case of Jatindra Kumar v. Ramesh 
Chandra , 43 C. W. N. 412, in which a decree was 
sent for execution in Court B and that Court 
sent intimation of non-satisfaction to a Central 
Court which under the practice prevailing was to 
send such intimation to Court A which bad 
passed the decree but no such intimation wa3 
sent by the Central Court and the aeoree-holder 
made an application for execution in Court B 
but that Court returned the application on the 
ground that it had already certified non-satis- 
faotion and the decree-holder then applied to 
Court A and it was held that Court A had no 
jurisdiction. 

[43] On appeal this decision was reversed and 
this Court held that Court a had jurisdiction. 

[44] In this case though Court A had not 
actually received the certificate of non-satiefao- 
tion it had been sent by the transferee Court B 
to the Central Court for transmission to Court 
and,therefore Court B had ceased to have juris¬ 
diction and Court A whioh had passed the decree 
had, therefore, jurisdiction when the application 
was made to it. This appears to me to be a case 
dearly in support of the appellant’s present con- 
tention and we must follow it and bold that once 
certificate of non-satisfaction has been sent by 
the transferee Court to the Court that passed the 
deoree the transferee Court ceases to have 
jurisdiction, though it might have failed to 
return the copy of the decree sent to it. 

[45] From the above it is clear that after the 
Asansol Court sent the notice of non-sati9faction 
under 8. 41, Civil P.C., it ceased to have jurisdic¬ 
tion over the execution of this decree and that being 
so, it should not have entertained the second ap- 
plioation for execution. It however did so and 
two sales in the second execution were set aside 
and eventually a sale for Rs. 2,50.000 was 
effeoted whioh the Couct refused to eet aside. 

[46] On behalf of the appellant it has been 
contended that if the Asansol Court had no 
jurisdiction to entertain the second application 
for execution then the whole of its orders were 
made without jurisdiction and are, therefore, null 
and void. That being so it is urged that an 
application oould be made under Ss. 47 and 161 
to set aside the sale as being a sale without 
jurisdiction. 

[47] Mr. Atul Gupta contended that the 
appellant at the hearing before the learned 


Subordinate Judge oonceded that no application 
under 3. 47 lay and that the application must 
be treated as one under S. 151, Civil P C. Tho 
learned Subordinate Judge does make a reference 
to such an admission by Dr. Radha Binode Pal 
who was one of the learned Advocates for the 
appellant in the Court below. However, we are 
informed in argumont boforo the learned Subor¬ 
dinate Judge, the leading Advocate Dr. Naresh 
Sen Dupta withdrew thi3 concession and con¬ 
tended that tho application was one under 3. 47, 
Civil P. 0. If there was an admission, it was 
on a pcint of law not binding on the appellant 
and further Mr. Atul Gupta does not press the 
point having regard to a statement made by 
Dr. Naresh Sen Gupta that he contended even¬ 
tually that the application was one under S. 47, 
Civil P. C. 

[ 48 ] Mr. Atul Gupta contended that if the 
application was one under S. 151, Civil P. C., 
then no appeal lay and that is so. But having 
regard to the statement of Dr Naresh Sen 
Gupta we are bound to hold that this was an 
application under S. 47, Civil P. C., as it was 
stated to be and, therefore, an appeal lay from 
the order of the Subordinate Judge. 

[ 49 ] In my view, the Court of the Subordinate 
Judge at Asansol bad no inherent jurisdiction to 
entertain an application for execution of a 
decree made on the Original Side of this Court. 
A judgment delivered by a Court nob competent 
to deliver it cannot operate a3 res judicata and 
in my view the orders of the Subordinate Judge 
of Asansol, being wholly without jurisdiction 
oannot be relied upon to found a defence upon 
the principles of res judicata. It iB true that 
the appellant could and should have raised the 
question in the seoond execution case that the 
Asansol Court bad no jurisdiction in the absence 
of a certificate of mon-satisfaction from the 
High Court to entertain tho application. Bat in 
my view though this point was neither made 
nor pressed, these orders of the learned Subor¬ 
dinate Judge in the second execution application 
oannot be urged as a bar to the present applica¬ 
tion under the doctrine of res judicata. It is 
true that 8. 11, Civil P. 0., does not apply to 
execution proceedings but it has been held by 
their Lordships of the Privy Council that the 
principles of the law relating to res judicata do 
apply to execution proceedings and Mr. Atul 
Gupta has urged that the present application is 
barred by res judicata. Dr. Naresh Sen Gupta 
on behalf of the appellant concedes that the 
doctrine of res judicata does apply to execution 
proceedings, but he has contended that the 
dootrine has no soope in the present case because 
the orders of the Subordinate Judge were wholly 
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rent jurisdiction in the Court. 


[50] It appears to me that this is not a case 
of an irregular assumption of jurisdiction, but 
rather of a want of inherent jurisdiction. The 
Court at Asansol, as I have said, had no inhe. 
rent jurisdiction to execute a decree made on the 
Original Side of this Court. It could only do so 
on receipt of a certificate of non-satisfaction 
from this Court and a copy of the decree. 
Having received neithor, the Asansol Court when 
it entertained the second application, had no 
jurisdiction at all. 

[51] The present case appears to me to be 
similar to the case of Rajlakshmi Dassee v. 
Katyayani Dassee, 38 cal. 639 : (la i. c. 464 ), 
where a suit was intentionally undervalued. The 
defendants raised no objection a3 regards valua¬ 
tion, and the suit was tried. The appeal was 
filed before the District Judge instead of before 
the High Court, in consequence of the under- 
valuation, and the District Judge decided the 
appeal, by a consent decree. It was held by a 
Bench of this Court that if a Court has no juris¬ 
diction over the subject-matter of the litigation, 
its judgments and orders, however precisely 
certain and technically correct, are mere nulli- 
ties, and not only voidable, they are void and 
have no effect either as estoppel or otherwise, 
and may not only be set aside at any time by 
the Court in which they are rendered, but be 
declared void by every Court in whioh they may 
be presented. It was further held that these prin¬ 
ciples apply not only to original Courts, but also 
to Courts of appeal and that jurisdiction ODuId 
not be conferred upon a Court of appeal by 
consent of parties, and any waiver on their part 
oould not make up for the lack or defeot of 
jurisdiction. At p. G68 Sir Asutosh Mookerjee J. 
observed : 

"It is an elementary prinoiple of law, that if a Court 
has no jurisdiction over the subject matter, its judg- 
ment and orders are mere nullities, and may not only 
bo set aside at any time by the Court in whioh they are 
rendered, but be declared void by every Court in whioh 
they are presented. If a Court has no jurisdiction, 
its judgment is not merely voidable, but void, and it is 
wholly unimportant how precisely certain and tech¬ 
nically correct its proceedings and decisions may have 
been, if it has no power to hear and determine the 
oause, its authority is wholly usurped and its judg¬ 
ments and orders are the exercise of arbitrary power 
under the forms, but without the sanction of the law.” 

[52] After citing certain cases the learned 
Judge at p. 669 observes : 

. ‘‘These cases lay down the doctrine that, wbeie no 
jurisdiction exists, no action on the part of the plain- 
tin, no ioaotion on the part of the defendant, can invest 
the Court with any of the elements of power or of 
vitality, so as to convert the proceeding before it into a 
P ■''per judicial proce33. If a Court assumes to act where 
it has no jurisdiction, its adjudications are all utterly 
void and have no effect either as an estoppel or 
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otherwise. From this point of view the consent decree 
is entirely unavailing for want of jurisdiction, and 
consequently neither bind3 nor bars the plaintiff.” 

[53] It seems to me that this o*3e establishes 
that the orders of the Subordinate Judge of 
Asansol in the second execution case are wholly 
null and void and can have no effect either as 
an estoppel or otherwise. In short, they cannot 
be pleaded in bar of the present application od 
the principles of res judicata. The decisions 
must be treated as if they had never been made 
and therefore the sale is wholly ineffective and 
must be set aside. 

[5i] In an earlier oa3e of Gurdeo Singh v. 
Chandrika Singh, 36 Cal. 193 : (l I. G. 913), the 
same learned Judge had to deal with a case not 
of inherent want of jurisdiction, but a case ot an 
irregular assumption of jurisdiction. In thafcoasa 
a suit was Instituted originally in the Court of 
the Second Subordinate Judge; the District 
Judge transferred the case to his own Court 
acting in the exercise of the powers conferred 
on him by s. 25, Civil P. C. of 1882 . Subse- 
quently, the District Judge transferred the oa3e 
to the First Subordinate Judge as he himself 
was about to proceed on leave. The case was 
tried by him and no objection was taken by 
either party to the effeofc that the Subordinate 
Judge had no jurisdiction to try the case. On an 
objection taken as to the want of jurisdiction 
it was held that under B. 18 of Aot XII [12] of 
1887, the Subordinate Judge unquestionably pos- 
eessed jurisdiction over the subject-matter of the 
litigation, and that therefore the case was not 
one of absolute want of jurisdiction, but wa3 at 
best an irregular assumption of jurisdiction, and 
ag no objection at an earlier stage of the pro- 
ceedings was taken by the defendants appellants, 
they waived their right to take exception to the 
power of the Subordinate Judge to try the cause 
under authority of an order of transfer made 
by the District Judge. 

[55] These cases purport to follow the well- 
known decision of their Lordships of the Privy 
Council in Ledgard v. Bull , 13 I. A. 184:(9 ALL. 
191 P. o.). In that case a suit having been insti¬ 
tuted in the Court of the Subordinate Judge 
who was incompetent to try it, the same was 
transferred by oonsent of parties to the Court of 
the District Judge for convenience of trial. It 
was held that such transference was incompetent, 
and that such oonsent did not operate as a 
waiver of the plea to the jurisdiction whioh was 
taken in the defendant’s written statement and 
subsequently insisted upon. Dealing with this 
matter Lord Watson, who delivered the judg¬ 
ment of the Board at p. 144 observed : 

“The defendant pleads that there was no jurisdiction 
in respect that the suit was instituted before a Couri 
incompetent to entertain it* and that the order of trans- 
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ference waa also incompetenlly made. The District 
Judge was perfectly competent to entertain and try the 
euit, if it were competently brought, and their Lord- 
ships do not doubt that, in suoh a oase, a defendant 
may be barred, by his own conduct, from objecting to 
irregularities in* the institution of the suit. Wnen the 
Judge has no inherent jurisdiction over the subject 
matter of a suit, the parties cannot, by their mutual 
consent, oonvert it into a proper judicial process, al¬ 
though they may constitute the Judge their arbiter, and 
he bound by his decision on the merit9 when these are 
submitted to him. But there are numerous authorities 
which establish that when, in a oause in which the 
Judge is competent to try, the parties without objection 
join issue, and go to trial upon merits, the defendant 
cannot subsequently dispute his jurisdiction upon the 
grounds that there were irregularities ia the initial 
procedure, which, if objected to at the time, would have 
led to the dismissal of the suit.” 

[66l In this case their Lordships drew a 
distinction between lack of inherent jurisdiction 
and an irregular assumption of jurisdiction. 
Where there is an inherent lack of jurisdiction 
parties oannot by their mutual consent oonvert 
a proceeding into a proper judicial process. If 
they cannot do it by mutual consent a fortiori 
they cannot do it by not taking a point as to want 
of jurisdiction. If the proceeding cannot in the 
words of Lord Watson be converted “into a pro¬ 
per judicial process” then it seems to me that the 
orders of a Court in such a case cannot possibly 
operate by way of res judicata. 

[67] The same view has been taken in La m 
khmi Chandv. Madho Rao, 62 all. 868: (a.i.r* 
(17) 1930 ALL. 681), where it was held that in the 
absenoe of a certificate from the Collector a 
oivil Couct had no jurisdiction to try a suit rela¬ 
ting to a pension or grant of money or land 
revenue made by Government and a judgment 
of a oivil Court in such a suit without a certi¬ 
ficate under 8. 6, Pensions Aot, could not operate 
as res judicata. 

[68] A similar case was Raghubir Saran v. 
Eori Lai, 63 ALL. 660 : (a. I. R. (18) 1931 ALL. 
454), where a suit was brought in a Court in the 
District of x on a mortgage of property situate 
in the District of Y and a decree waa passed 
without any adjudication of the question of 
jurisdiction. It was held that the decree did not 
operate as res judicata so as to bar a suit to set 
aside the decree for want of jurisdiction. 

[69] Mr. Atul Gupta eventually contended 
that possibly these orders of the learned Subor- 
dinate Judge oould not be pleaded as a bar to a 
euit brought for setting aside the sale and for 
reoovery of possession of the property if it had 
been handed over to the auction purchaser. It 
must be remembered in the present oase that the 
amotion purchaser was the decree-holder himself 
and a dispute regarding this sale is a dispute 
between the parties to the deoree relating to the 
execution, discharge or satisfaction of the deoree. 
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Such matters must be agitated by proceedings 
under 8. 47, Civil P. 0., and therefore it would 
appear to me that no suit would lie in the pre¬ 
sent case. In any event I cannot see why, as the 
principles of res judicata are applicable to exe- 
oution proceedings, the same rule should not 
apply to a subsequent application in execution 
and to a suit. Why should those orders not ope¬ 
rate a 3 res judicata in a suit, but operate as res 
judicata in a subsequent application in execution 
proceedings? Mr. Atul Gupta contended that if 
these orders of the learned Subordinate Judge 
could not be pleaded as a bar to the present ap¬ 
plication then applications under S. 47 would be 
interminable and that it would always be open 
to the judgmenWlebtor to harass the decree- 
holder by alleging want of inherent jurisdiction. 
It must be observed, however, that there are 
comparatively few cases in which the want of 
inherent jurisdiction can be urged and the fact 
that the decree-holder might be harassed is no 
reason for not giving effect to the contentions of 
the appellant if they were well-founded. 

[60] Lastly, it was urged by the appellant 
that a Court has inherent power to correct its 
own proceedings when it has been misled, for 
example, by the fraud of one of the parties. 
Reliance wa 3 placed on a Benoh decision of this 
Court in Peary Choudhury v. Sonoory Dass, 
19 C. w. N. 419 : (A. 1. R. (2) 1916 Cal. 622). In 
that case a decree passed by consent in an ap- 
peal was set aside on an application by the res- 
ponient under o. 41, R. 19. Civil P. C., the 
Court finding that the appellant got the service 
of the notioe of the appeal suppressed and had a 
false and fraudulent vakalatnama and a peti¬ 
tion of compromise filed and that the respondent 
came to know about the compromise decree only 
after process in execution of the decree was taken 
out. The Bench held that 0. 41, R. 19 had no 
application to the case, but the decree could be 
set aside on review under o. 47, R. l. and the 
Court had also inherent jurisdiction to set aside 
the deoree. The Bench lurther observed that it 
waa an inherent power of every Court* to correct 
its own proceedings when it had been misled. 

[611 In the present case the Court at Asansol 
was undoubtedly misled because the first order 
in the second execution case dated 24th Novem- 
her 1932, presupposes the existence of a fresh 
certificate of non-satisfaction and each is ordered 
to be annexed on the record. How the Court was 
miBled is not clear, but it was undoubtedly due 
to the fault of the respondent decree-holder, 
because at that stage the judgmeDt.debtor ap 
pellant was not before the Court. If the decree- 
holder misled the Court, as be must have, then 
it appears to me that thiB Bench decision applies 
and that the Court baa inherent power to oorreot 
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its own proceedings. The only way in which it 
can correct its own proceedings is to set aside 
this sale which was wholly without jurisdiction. 
In my view the learned Subordinate Judge wa 3 
wrong in holding that the application was barred 
by the doctrine of ros judicata. The appellant 
did in his objections vaguely raise the question 
of jurisdiction, but even so the matter was never 
pressed and never adjudicated upon. Whether 
adjudication would have affected the question 
the Court need not consider as all that can be 
argued is that the question of jurisdiction could 
and should have been raised and therefore can- 
not be agitated again. In my view the orders 
did not preclude the appellant from urging that 
the sale should be sot aside and in my opinion 
tbe learned Subordinate Judge should have set 
aside this sale for want of jurisdiction. 

[ 62 ] In the result therefore this appeal is 
allowed. The order of the lower Court is set 
aside and the sale is set aside and the whole 
proceedings are held to be void and of no effect. 
The appellant is entitled to his costs in this Court 
and in the Court below. I would assess the hear¬ 
ing fee in this Court at ten gold mohurs. 

Sarkar J_I agree. 

V.R.B. Appeal allowed. 

A. I. R. (37) 1930 Calcutta 296 [G . N. 99 ] 

Roxburgh J. 

Ashutosh Bhatticharjee — Plaintiff — 
Appellant v. Satindra Kumar Choudhury 
and another — Defendants — Respondents. 

F. A. T No. 1206 of 1949, D/- 9-2-1930. 

Court-fees Act (1370), Sch. 1. Art. 1 — Appeal 
regarding costs only _ Costs whether form ‘sub¬ 
ject-matter in dispute.’ 

It is an admitted practice of the Caloutta High Court 
that where a part of the main subject-matter is in dis¬ 
pute in appeal, even though there i3 a specific dispute 
about the costs because they have not followed the event, 
no fee is charged ; in other words, the amount of ocsts 
in that case is not taken to be part of the subjeci-matter 
in dispute. No difference can bs made in the case where 
the dispute on the main subject-matter, so to spsak, in 
the appellate Court vanishes to zero and the question 
is of about costs only. The practice should be con¬ 
sistent. Thus where an appeal relates only to the ques¬ 
tion of oosts in suit for specific performance of an 
agreement of sale of property valued at R 3 . 75.000 
though it is governed by Art. 1 of Sch. I. no court-fee 
is payable as the costs are not to be taken as part of the 
subject-matter in disoute. [Para 12] 

Annotation : (’49-Cjm.) Sch. 1, Art. 1, N. 16, Pt. 1. 

Paresh Nath Mukherjee and Chandra Nath 
Mukherjee — for Appellant. 

J . RIazumdar Asst. Govt. Pleader — for the State. 

Order.— This 13 a reference under S. 6, 
Court-fees Act. The appellant in thie case ob¬ 
tained a decree for speoi6o performance of a 
contract of sale of some immovable property, 
valuing the suit at rs. 75,000. The lower Court 


directed that the parties would bear their own 
costs. The appeal to this Court relates only to 
the order which in effect deprives the appellant 
of the coat whioh he would ordinarily expect to 
receive. The memorandum of appeal was filed 
with a oourt-fee stamp of Rs 2 only. The Stamp 
Reporter demanded an ad valorem court-fee on 
the amount of coats. The matter was placed 
before the Taxing Officer and has now been 
referred to me for decision. 

[ 2 ] Two decisions of this Court relating to 
the matter of court-fees chargeable in respect of 
costs are referred to in the reference by the 
Taxing Officer, viz., a decision of Nasim Aii J. 
in the case of F. A. T. No. 2498 of 1937 ( Kshirode 
Chandra Sen v. Sm. Bhagbati Dasi) and a 
decision of Chatfcerjea J. in the case of Kamal 
Kumari v. Rangpur North Bengal Bank Ltd.,. 
25 O. W. N. 934 : (A. I. R. (8) 1921 Cal. 55). 

[33 In the course of arguments my attention 
has also been drawn to a decision of Mitter J. 
in the case of Jyoti Prosad v. Jogendra Ram 
Roy, 32 0. W. N. 1105 : (A. I. R. (16) 1928 CaU 
878). 

[ 4 ] The case of Kamal Kumari Devi v. 
Rangpur North Bengal Bank , 25 O. W. N. 934 : 
(a. i. a. (8) 1921 Cal. 55) arose out of a cross- 
objeotion where costs had been disallowed in a- 
suit on a mortgage. Chatterjea J. first considered 
the general question as to the liability for court- 
fees in re3peot of a dispute in appeal relating to 
costs whether alone or whether also joined with 
an appeal as to the main subjeot-matter. He 
pointed out that ic had been the regular practice 
of this Court that in no case were any court-feea 
oharged in respect of a dispute as to costs where 
there was also an appeal with regard to the 
main subject-matter in dispute He then discus¬ 
sed various cases of other Courts including in 
particular In re Makki, 19 Mad. 350 and found 
that no distinction could be made between 
cases where the appeal related to the whole sub¬ 
ject-matter of the original suit, or only to part 
thereof. In particular he cited as an example t^e 
case of a suit for rs. 1,000 with a decree for 
Rs. 990, no oosts being allowed. He pointed out 
that if there was an appeal in respect of 
Rs. 10 not allowed, as well as in respect of the 
whole costs, court-fees would be oharged on 
rs. 10 only. He also relied on two cases of the- 
Privy Council on the question of the meaning 
of the "subjeot-matter in dispute’’ viz., Doorga> 
Doss v. Ramanath 8 M I. A. 262 : (1 9 ftr 772) 
and Nilmadhab Dass v. Bishumbhar Doss, 15 
M. I. A. 85: (3 Beng. L- R. 27 P. O.) 

[ 5 ] This decision was referred to by the Tax¬ 
ing Officer in the reference before Nasim Ali J* 
in the case of Kshirod Chandra Sen v. Sm. 
Bhagabati Dasi, in F. A. T. No. 2488 of 1937, but. 
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was not disoussed by the latter. The oage before 
Nasim Ali J. related to an appeal against an 
award under the Land Acquisition Act, and was 
really disposed of as covered clearly by s. 8, 
Court fees Aot. Nasim Ali J. observed: 

"Where the relief as to coats is the only relief claimed 
in the appeal, the value of the subject-matter of the 
apoeal is the amount of oosts in dispute in the appeal. 
Further it is conceded by the learned Advooate for 
the appellant in this case that the subject-matter of 
the present appeal is really the difference between the 
amount awarded as compensation to the appellant and 
tha amount claimed by the appellant in this appeal as 
the amount of costs is to be deducted from the amount 
of compensation claimed by the appellant." 

[6l It would seem, therefore, that although 
there was an observation by Nasim Ali J. on the 
question whioh arises in the present case, the 
deoision in the oaee was really based on 8. 8, 
Court-fees Act. 

[71 Th9 case of Jyoli Prosad v. Jogendra 
Ram Roy, 32 0. W. N. 1105: (A. I. R. (15) 1928 
Cal. 878) was a partition case in which on 
appeal the only question in dispute was as to 
oosts. Mitter J. held that the case was never, 
theless one dearly governed by Art. 17 of 
8oh. II and the fee payable was Rs 15. 

[8l The cases cited have disoussei the vari¬ 
ous oases of different Courts in which similar 
questions had arisen. Tho judgment of Chatter, 
jee J. has itself been the subject of later discus. 
Sion in such cases as Ma Shin v. Maung Shwe 
Hnit, 2 Rang. 637 : (A. I. R. (12) 1925 Rang. 145 ) 
and Chiranji Lai v. Bool Ghand, 62 ALL 1020 : 
(A. I. R. (17) 1930 ALL. 832) and the view there 
expressed has not been accepted. 8ome com. 
ment was also made in the Rangoon case on 
Cbatterjee J. reference to the decisions of the 
Privy Council. 

[ 9 ] There can be no doubt that ordinarily 
where there is an appeal against a deoieion 
where the order that has been made as to costs 
is the normal order, the costs following the event, 
no one, I think, has ever suggested that although 
the costs are inoluded in the decree, on appeal 
any court fee has to be paid in respect of the 
oosts calculated separately. This practice, in 
my opinion, seems to be based on the view 
whioh was expressed in the Privy Council oases 
oited. Costs are not regarded as being any part 
of a subject matter in dispute either in the suit 
or in the appeal. In the appeal, the appellant 
does not in snob an event really dispute the 
order as to costs for it is the natural order that 
is ordinarily made following the deoision as to 
the main subjeot-matter in dispute, and if he 
himself euooeeda in the appeal in regard to the 
main sabjeot.matter, automatically he will 
oxpeot to succeed with regard to the oosts. 

[10] The question then arises whether any 
difference is created where oosts do not follow 


the event and the party affected by the order 
appeals against the order as to costs either alone 
or along with an appeal as to the main subject- 
matter. The same problem also arises iu a cross, 
objection. The matter was tersely dealt with by 
Sir Arthur J. H. Collins in the case of In re 
Malcki, (19 Mad. 350) by. saying: 

“The appellant has made the coat? tho subject-matter 
of dispute, and therefore, a couct-fco stump ia 
leviable. 0 

[11] Taking the question in its widest form, 

the difficulty I should feel in accepting that view, 
apart from the question of what has been the 
praotice in this Court, is that it seems to iguore 
the problem, which was pointed out by Mitter, J. 
in the case of Jyoti Prosad (32 o. w. N. 1105: 
a. I. r. (15) 1928 Cal. 878) referred to above, in 
a case coming under scb. 11 Art. 17. The matter 
seems more simple if the main subject matter 
in dispute is one on which court-fee is payable 
ad avlorem and comes under Art. 1 , scb. 1, 

and by following the view of Sir Arthur 
J. H. Collins it can be said that all that 

is necessary i9 to add the costs, where 

specifically to be in dispute, to tbe main 

amount in dispute and charge court fee accord¬ 
ingly. The same, as pointed out by Mitter J., 
oannot be easily done if the main subject matter 
in dispute has no value and the case comes 
under Art. 17 of Scb. 11 . 

[12] But iu any case tbe matter seems to me, 
so far as this Court is concerned at any rate, to 
be settled by the admitted practice that at any 
rate where a part of the main eubjeefc-matter 
is in dispute in appeal, even though there is a 
specific dispute about the costs because they 
have not followed the event, no fee is charged: 
in other words, tho amout of costs in that case 
is not taken to bo part of tbe subject matter in 
dispute. I cannot see how, if that is tbe practioe 
in such a case any difference can be made in 
the case where the dispute on the main subject 
matter, so to speak, in the appellate Court 
vanishes to zero. It seems to me that the prac¬ 
tice should be consistent and while agreeing 
that in a case, such as tbe present, which is ad¬ 
mittedly one under Art. 1 Sch. 1, court-fee 
leviable is to be calculated under that Article, 

I come to tbe conclusion tbat as the costs are 
not to be taken as part of the subject-matter in 
dispute, the slightly anomalous result is reached 
that there is an appeal, though tbe amount of 
the subject-matter in dispute being iD the parti¬ 
cular case is nil. The court-fee payable under 
Art. 1 of sch. 1 there is also nil, because, in my 
opinion the fees payable are 6 annas on Rs. 5 
or part thereof, and here tbe so called part is 
nothing : nothing oannot, in my opinion, be 
deemed to be a part of something. The Oonrb- 
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fees Act is in essence a taxing statute and if 
the interpretation given is deemed by the powers 
concerned not to achieve the results they wish, 
there is no difficulty in their making specific 
provision for this problem of appeals relating 
to cost only. 

[13] I should mention that in the case of 
Kamal Kumari Devi V. Rungpur North Ben¬ 
gal Bank , 25 o. w. N. 934 : (a. I. R. (8 ) 1921 
Cal. 65), Ohatterji J. was dealing with a cross- 
objection and made it specifically clear that he 
expressed no opinion as what is to be done as 
to the memorandum of appeal; but, on the other 
hand, in view of the manner in which he dealt 
with the cross-objection, there oan be little doubt 
that he would not have followed the view I 
now express. Indeed so far as I can see, there 
can be no difference between the two casts and 
both the cross-objection and the memorandum 
of appeal come under Art. l sch. I and are 
chargeable either as I have indicated, if the 
view is taken as I have done that the amount 
of costs does not form part of the subject matter 
in dispute, or is chargeable in full ad valorem 
on the view taken by other High Courts. I can- 
not see how either can be held a9 coming under 
Art. II Sch. II or Art- l D of Sch. II. All that 
section 6 of the Court-fees Aofc says is that 
certain documents are to be chargeable with cer¬ 
tain fees according to the Schedules. It nowhere 
said that every document filed in a Court is 
necessarily chargeable with a fee specified some¬ 
where under the Court-fees Act, and if it can¬ 
not be fitted under one, or if the article under 
which it appears to come does not give any 
amount of fee as chargeable then by some pro- 
cess of reasoning it must somehow or other be 
fitted under some other Article. 

[14] I would also point out that some if not 
all of the reasons given by Chatterjea J. for dis¬ 
tinguishing between the case of a memorandum 
of appeal and a cross-objection appear to have 
lost their validity in view of the amendment of 
a. 2 , Court fees Act. 1870 by Bengal Aofc vil 
(7) of 1935 whereby a suit has been defined as 
including an appeal, and an appeal as including 
a cross objecfcion. 

[ 16 ] At any rate, so far as the memorandum 
of appeal is concerned, the decision of Chatter¬ 
jea J. left the matter entirely open. In my 
opinion, in a case like the present one, it clearly 
comes, as I have said, under Art. l sch. I, al¬ 
though the result is that the fee payable is no¬ 
thing. The court-fee paid in this case is more 
than adequate. 

d.r.r. Reference answered, 
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G. N. Das and Das Gupia JJ. 

Midnapore Zemindary Co. Ltd. — Defen¬ 
dants-Appellants v. Naba Kumar Singh Du- 
dhoria and others — Plaintiffs-Respondents. 

Letters Patent Appeal No. 2 of 1948, D/-9th February 
1950, against judgment of Biswas J., in A. F. A. D. 
No. 1736 of 1943, D/-27th February 1948. 

Limitation Act (1908), S. 9 — Tenancy Law — 
Bengal Tenancy Act (VIII [8] of 1885), S. 185 
and Sch. Ill, Part I, Art. 2 (b) — Limitation—Exten¬ 
sion in case of suspended cause of action. 

Under the ordinary law of limitation as enaoted in 

B. 9, Limitation Aot, 1908, the period of limitation can 

be extended in three classes of cases, viz., (1) where 
injustice haa been caused by an act of Court, (2) where 
the cause of action was satisfied and (3) where the 
cause of action was cancelled. [Para 8] 

Though 8 . 185, Beng. Tenanoy Act expressly makes 
S. 9, Limitation Aot, Inapplicable to the suits specifi¬ 
ed in Sch. Ill of the Act, it has been held that limita¬ 
tion may be extended when the olaitn to recover the 
rent is either satisfied or extinguished or rendered 
legally unenforceable in oonsequenoe of a transaction to 
which the defendant is a party and the validity where¬ 
of is in controversy and awaits a final adjudication. 

[Paras 12,16] 

Where therefore in a suit to recover rent for acoreted 
land, the High Court held that the landlord had no 
right to recover the rent and the plaintiff Buoceeded in 
the Privy Council, his right to recover such rent was 
suspended so long as the decision of the High Court 
stood and he was entitled to the extension of period of limi¬ 
tation under ihe above principle for reoovery of rent for 
the next period. The defendant who had been success¬ 
ful in his plea of non-liability to pay rent in High 
Court and had thus compelled the plaintiff to appeal to 
the Supreme Court, oould not be allowed to turn round 
and plead bar of limitation to evade the liability to pay 
rent; Case law discussed. [Paras 9« ftt " ,, 

Annotation: (’42-Com.), Limitation Act, S. 9, N. U* 

Jnanendra Nath Mukherj% — for Appellants. 

Apurbadhan Mukherji and Arniya Kumar 
Mukherjee—iot Respondents. 

G. N. Das. — This appeal is at the instance 
of the defendant in a suit for reoovery of arrears 
of rent limited in the course of the trial to a 
claim for the year 1344 B. 8. The facts are not 
in controversy and may be briefly stated as fo • 
lows: The defendant held a putni taluk in re 3 
peot of lands appertaining to touzi no. 523 un er 
the plaintiffs. In the year 1914 the lands wbion 
are the subject-matter of this suit for rent ao- 
creted to the parent touzi No. 523 and were for- 
med into a temporary settled estate bearing 
touzi NO. 3653. In the record of rights finally 
published under part II chap. X, Bengal lenan- 
oy Act a sum of Rs. 1028 - 2-0 was settled as the 
rent payable in respeot of the aooreted lands. 
Two suits for rent were instituted by the plain* 
tiffs for recovery of rent for two successive 
periods, namely 1328 to 1331 B. 8 . and *332 to 
1336 B. 8 . These suits for rent were ultimate y 
dismissed by this Court in second appeal on toe 
ground that no additional rent was Payable m 
respeot of the lands in suit. The decision of this 
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Court waa pronounced on 29th July 1998 and i9 
reported in Midnapore Zemindari Go. v. Ghan. 
dra Singha , 68 C. L. J. 305 : (A. I. R. (26) 1939 
oal. 1). Againatthia deoiaion the plaintiffs took 
an appeal to the Privy Counoil. The appeal 
auooeeded. The deoiaion of the Judicial Com- 
mittee waa pronounced on 18th Deoember 1941 
and ia reported in Chandra Singh v. Midnapore 
Zemindary Co. Ltd., 69 I. A. 61: (a. i. r. (29) 
1942 P. 0 . 8). The effect of the deoiaion of the 
Privy Council wa3 that the defendant waa held 
to be liable to pay rent to the plaintiffs at the 
rate of Ra. 1028 2-0 per annum. Consequent on 
the decision of the Privy Council, on 22 nd 
July 1942 corresponding to 6th Sraban 1349 
B. S. the plaintiffs instituted the present suit 
lor recovery of rent. 

Cal Th9 defence to the suit waa one of limita. 
tion. This defence succeeded in the Courts below. 
On an appeal to this Court our learned brother 
Biswas J. was of the opinion that the claim 
was not barred by limitation. The appeal was 
accordingly allowed. In the present appeal by 
the defendant the only question which calls for 
our determination is a question of limitation. 

[3] Under 8.63, Bengal Tenancy Act, (herein¬ 
after called the Act) rent is payable subject to 
an agreement or established usage to the oon- 
trary, in four equal instalments falling due on 
the last day of each quarter of the agricultural 
year. Artiole 2 (b) part I, 8oh. m prescribes the 
period of limitation for a suit for recovery of 
arrears of rent to be three years from " the last 
day of the agricultural year in which the arrears 
fall due In other words, the olaim for the 
period in suit, that is 1314 B. 8. beoame barred 
on 1st Baisakh 1343 B. 8. but as 1st Baisakh 
1348 B. 8. was a holiday, a suit for recovery of 
the arrears of rent for 1344 B. 3. had to be 
instituted on 2nd Baisakh 1348 B. S. The claim 
was, therefore, prima facie barred under Art. 2 
(b) Part I, 8oh. Ill of the Aot. The suit was, 
therefore, prima facie liable to be dismissed 
under 8.184 of the Aot. 

[4] The defendant-appellant contends that this 
is the legal position and bases his argument on 
the plain terms of Art. 2 (b) part I, 8ch. ill. His 
contention ia that the time having once begun 
to run it was not suspended by reason of the 
pendenoy of the appeal before the Privy Council. 

[6] For the plaintiffs respondents Mr. Aputba 
Dhan Mukherji urges that the plaintiffs were 
•entitled to a suspension of the period of limita. 
tion from 29th July 1998, the date of the deoiaion 
-of this Court, negativing the plaintiffs' right to 
recover the rent claimed, to 18th November 1941, 
the date of the Order in Council when their 
■right to reoover rent was finally established. 


[6] It is undisputed that if this period is 
added to the period of limitation prescribed by 
Art. 2 (b) part i, soh. ill the claim is within 
time. The question ia whether the plaintiffs are 
so entitled. 

[7] The principle that once time begins to 
run no subsequent disability or inability to sue 
can stop the running of time was embodied in 
S. 11 of Act Xiv [14] of 1859 and was re-enacted 
with some amplification in the later Limitation 
Act, namely Aot xl til] of 1871 and Act xv [15] 
of 1877 and is now contained in 8. 9 of Act lx 
[9] of 1908. 

[8] The scope of the section has been the sub¬ 
ject of discussion iu multitudinous cases. The 
cases bearing on the point were reviewed by 
Mukerji J. in the cass of Sm. Sarat Kamini 
Dasi v. Nagendra Nath Pal, 29 c. W. N. 973 : 
(a. I. R. (13) 1926 Cal. 65) and the law was thu3 
summarised at p. 988 : 

" I am of opinion that except perhap3 in cases 
where injustice has been occasioned by a Court by ifca 
own acts or oversights there is no scope for the appli¬ 
cation of aDy principles of equity in the administering 
of the statutes of limitation, that in point of fact the 
Judicial Committee has not, however, much the langu¬ 
age used by their Lordships in some of the decisions 
may suggest the same, laid down any such principle 
as being of universal applicability and that all the 
decisions of the Judicial Committee as well as m03t of 
the cases decided in this country are supportable on 
grounds which are in no sense founded on any general 
equitable principle extraneous to or unauthorised by 
the statute. Incases in whioh the qu-stion arises as 
to the starting pcint of time for the purposes of limita¬ 
tion, these decisions are mostly reconoilable with a 
proper appreciation of what the oause of action moans 
when the starting point is the cause of aution or with 
a proper Interpretation of the words used in the third 
column of the articles in other cases; and in cases where 
the question of suspension arises, if time has onoe 
begun to run it never again oeases to run, but there 
may be satisfastion of a claim or the cancellatioa of 
a causa of action operating to suspend the rights of 
the plaintiff who may, on the removal of the satisfac¬ 
tion or cancellation avail of a fresh cause of action 
which arises by reason thereof.” 

If the present case fell to be decided under the 
ordinary law of limitation ae enacted in the 
Limitation Aot (Aot ix [9] of 1908) the period 
of limitation can be extended according to the 
above observations in three classes of cases, viz., 
(1) where injustice has been caused by an act 
of Oourt, ( 2 ) where the oause of action was 
satisfied and (3) where the cause of action was 
cancelled. 

[ 9 ] The facts of the present case do not attraot 
the second exception. In a broader sense of the 
word cancelled the third exception may apply 
and the time during whioh the right of the 
plaintiff to successfully recover the rent from 
the defendant was negatived by the decision of 
this Oourt may be exoluded. The first exoep- 
tion is supported by the weighty observations of 
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Lord Eldon in Pulteney v. Warren, (1801) 6 
Veg. 73 at p. 92 : (31 E. R 941) : 

“If there is a principle upon which Courta of Justice 
ought to act without scruple it is this: to relieve parties 
against injustice occasioned by his own acts or over¬ 
sights at the instance of the party against whom the 
relief is sought.” 

[ 10 ] Toe above observations were relied upon 
by this Court in the case of Lalchan Chandra , 
v. Madhu Sudan, 35 Cal. 209 : (7 c L. J. 59) 
and the time during which, as a result of an 
erroneous decision of a Court the plaintiffs’ 
right of suit was in jeopardy, was excluded. The 
view taken by this Court was affirmed on appeal 
by the Privy Council in the case of Nntya 
Mom Dassi v. Lak'um Chandra , 43 Cal. 660: 
(A. L. R. (3) 1916 P. C. 96). 

[ill The principle above stated, supports the 
contention of the plaintiffs, in the facts of the 
present case whore also, the erroneous decision 
of this Court which negatived the plaintiffs’ 
right to receive rent from the defendant was 
responsible for the delay in the filing of the 
suit. 

[ 12 ] The present case is, however, one which 
does not fall to be decided under the general law 
but under the provisions of the Bengal Tenancy 
Act. Section 1S5 of the Act expressly makes 
S. 9. Limitation Act, 1903, inapplicable to suits 
specified in Sch. in annexed to the Act. 

fl3J The reason for the exclusion is stated in 
Rampini’s Bengal Tenancy Act, 4th Edn., under 
the uoto3 to s. 185. The plain implication of the 
exclusion is that in proper cases the time for fil. 
ing a suit may remain in abeyance. Thus in the 
case of Mt. Ranee Surnomoyee v. Shashi 
Mokhee, 12 M. I. A. 242 at p. 253 :(2 Beng. L. R. 10 
P. c.), it was observed as follows: 

“They must also respectfully dissent from another 
statement of the learned Judges of the High Court, to 
the effeot that the appellant might have sued for these 
arrears pending the proceedings to set aside the sale of 
the putnee. It is clear, that until the sale had been 
Anally set aside, she was in the position of a person 
whose claims had been satisfied, and that her suit 
might have been successfully met by a plea to that 
effect." 

[ll] In the later case of Eem Chandra v. 
Kali Prosanna, 30 I. A. 177 at p. 181 : (30 cal. 
1033 P. c.), their Lordships of the Judicial Com¬ 
mittee held that the proceedings in an earlier 
suit for enhancement of rent ' stayed the opera- 
tion of the law of limitation.” 

f [15] In my opinion the above cases proceed 
on the principle that limitation may be extended 
when the claim to recover the rent is either 
satisfied or extinguished or rendered legally un¬ 
enforceable in consequence of a transaction to 
which the defendant is a party and the validity 
whereof is in controversy and awaits a final 
ladjudication. 


r. Kanai Lal A. i, B , 

[ 16 ] The above view is also supported by tha 
following observations of their Lordships of the 
Privy Council in the case of Bassu Kuar v. 
Dhun Singh, 151. A. 211 (ll ALL. 47 P. O.). 

“And it would be au inconvenient state of the law if 
it were found necessary to institute a vain litigation, 
under peril of losing the property if he does not.” 

[17] This principle was restated in a slightly 
different form in the oase of Nagendra Nath v. 
Suresh Chandra, 59 I. A. 283: (a. I. R. ( 19 > 
1932 P. C. 165.): 

"It is at least an intelligible rule that so long 83 
there is any question sub judice between any of the 
parties, those affected ehall not pursue the so often 
thorny path of execution which, if the final result is 
against them, may lead to no advantage." 

[18] In my opinion it will be a lamentable 
state of the law if the defendant who had by an 
appeal to this Court successfully upheld his 
plea of non-liability to pay rent to the plaintiff 
and thereby compelled the plaintiff to resort to 
the highest Court for redress, is allowed to turn 
round and plead that the lapse of time occasion¬ 
ed by the said appeal, had relieved the defen¬ 
dant from hi3 liability to pay the rent by the 
bar of limitation. 

[19] In my opinion neither expediency nor 
justice nor the spirit of the law a9 contained in 
Art. 2 (b) Part I sch. Ill read with S. 185, Bengal 
Tenancy Act compels the Court to give effeot to 
such a plea of the defendant. 

[ 20 ] The contention raised on behalf of the 
defendant appellant must therefore be over¬ 
ruled. 

[ 21 ] The result therefore is that the decision 
of our learned brother Biswas J. must be affir¬ 
med and this appeal dismissed with costs. 

Das Gupta J—I agree. 

d.r.b. Appeal dismissed. 

A. I. R. (37) 1950 Calcutta 300 [C . N. 101.1 
G. N. Das and Das Gupta JJ. 

Aparnath Mukherjee —Plaintiff -Appellant 
v. Kanai Lal Chatter jee and others — Respon¬ 
dents. 

Lettera Patent Appeal No. 8 of 1948, D/- 10-2-1950,. 
against judgment of Amarendra Nath Sen J., in 
A. F. A. D. No. 1176 of 1943, D/- 20-7-1948. 

Civil P C. (1903), S. 11—Pre-emption proceedings 
under Bengal Tenancy Act (1885) (as amended in 
1938), S 26F —Question of status — Decision on— 

If res judicata—Tenancy Laws — Bengal Tenancy 
Act (VIII [8] of 1885) (as amended in 1938), S 26F. 

As the proceedings under S. 26F, Bengal Tenancy 
Act. are instituted by an application and are not amts 
strictly so called, S. 11 does not in --terms apply, but 
principles analogous to those embodied in the said sec¬ 
tion apply. [P«a 7] 

The express decision in a proceeding under S. 26r 
of the amended Bengal Tenancy Act to the effeot that 
the tenanoy in question ifl an oconpanoy holding is 
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res judicata In a subsequent suit between the same 
patties fot a declaration that the tenanoy is a mokrari 
mourashi holding and not an oooap&Dcy holding : 43 
0. W. N. 1046; 46 C. W. N. 133 and A. I. R. (29) 1942 

<3al. 446, Dialing. (Para 15] 

Annotation : ('44-Cotn.) Civil P. C. t S. 11 N. 28. 

Sitaram Banerjee and Md. Asir — (or Appellant. 
Shyamadas Bhattacherya — for Respondents. 

G. N. Das J. —This appeal is by the plaintiff 
against a decision of our learned brother Sen J. 
The only question which has been canvassed 
before us on behalf of the appellant is a question 
of res judicata. The facts which bear on this 
question may be briefly stated as follows; Ram- 
dhan, Panubala and Hiran Bala were co-sharer 
tenants of a holding, the share of Ramdhan 
being 8 annas and those of Panu and Hiran Bala 
4 as. eaoh. In March 1940 Racndhan sold his 
8 annas share to the plaintiff stating that the 
holding which was sold was an occupancy hold¬ 
ing. The other co-sharers Panu Bala and Hiran 
Bala thereupon made an application for pre¬ 
emption under S. 26P, Bengal Tenancy Aot as 
amended in 1938 (hereinafter called the Act). 
The plaintiff who was the opposite party in the 
pre-emption proceedings disputed the claim of 
the pre-emptors inter alia on the ground that 
the holding in question wa9 a mokrari mourashi 
bolding and that pre-emption under s. 26F, Ben¬ 
gal Tenanoy Act could not be allowed. The 
learned Munsif held that the holding in ques¬ 
tion was an occupanoy holding and on this find- 
ing made an order under 8. 26F of the Act. The 
plaintiff who was the opposite party in those 
proceedings unsuccessfully filed an appeal before 
the lower appellate Court. Thereafter on 12 th 
September 1941 the plaintiff raised the present 
suit for a declaration that he had a right to the 
tenancy as a mokrari mourashi raiyat to the 
extent of 8 annas share and for a permanent in¬ 
junction restraining the defendant from taking 
possession on the ground that the decision in 
“Miso. Appeal No. 12 of the 1st Court, Subordinate 
Judge, Hooghly. wa3 erroneous. 

[ 2 ) One of the defences taken to this suit was 
that the question whether the plaintiff was a 
mokrari mourashi tenant or an occupancy raiyat 
was oonoluded by the decision in the pre-emp¬ 
tion proceedings. Both the Courts below con¬ 
curred in holding that the status of the plaintiff 
was that of a mokrari mourashi raiyat and that 
the decision in the pre-emption proceedings did 
not operate as a bar to the re.agitation of this 
question and on these findings gave the plaintiff, 
a decree. On appeal to this Court. Sen J. took 
« contrary view and held that the question 
of the status of the plaintiff was deoided in the 
pre emption proceedings and that this deoision 
operated as rea judicata. The appeal was accord¬ 
ingly allowed by the learned Judge. It is against 


this decision that the preeent appeal has been 
taken. 

[3l The sole question between the parties in 
this appeal is whether the deoision in a proceed¬ 
ing under 9 . 26 F of the amended Bengal Tenanoy 
Act to the effeot that the tenanoy in question is 
an occupanoy holding, is res judicata in a subse- 
quent suit between the same parties for a decla¬ 
ration that the tenancy is a mokrari mourashi 
holding and not an occupancy holding. 

[ 4 ] The proceedings under 8. 2 GF of the Aot 
start on an application and not by a suit. The 
procedure to be followed in such cases is by 
force of 9 . 143 ( 2 ) of the Aot, not regulated by 
the Code of Civil Procedure but is sublet to any 
rules which may be passed by this Court under 
8. 143 ( 1 ) of the Act. 

[6] It is now fairly well settled that a ques- 
tion of title can be determined in such proceed¬ 
ings, though the Court is not bound to do so. 
Hossein Ali v. Kala Chand , 61 c. w. n. 415: 
(a. I. B (34) 1947 Cal. 444), Balai Chand v. 
Nibaran Chandra, 51 C. W. N. 644 : (A. I. B. 
(34) 1947 Cal. 410) 

[6] It has also been decided in this Court that 
8. 26F cl (10) of the Act provides for only one 
appeal, a second appeal being incompetent— Lord 
Bishop of Mylapur v. Meher Ali, 41 c. w. n. 
993 : (I L. R. ( 1937 ) 2 cal. 496); Kulada Prosad 
v. Pratibhanath, 62 Cal 149 : (A. I. R. (22) 1935 
Cal. 90. Though cl. 10 does not expressly say 
that the order passed on such an appeal is final, 
the necessary implication is that the order passed 
on an appeal under 8. 26F is final. 

[ 7 ] As the proceedings under 8. 26F are insti¬ 
tuted by an application and are not suit3 strictly 
so called 0 . 11, Civil P. C. does not in terms 
apply, but as has been held in numerous cases 
principles analogous to those embodied in the 
said section apply. I may refer, in particular, to 
the latest pronouncement of the' Judicial Com¬ 
mittee of the Privy Council in the case of Shiva- 
raj v. Edappakath Ayissa Bi, 64 0 . w. N. 65 : 
(A. I. R. (36) 1949 P. O. 302) where the principles 
of constructive res judicata were made appli¬ 
cable to procedure in execution of a decree. 

[8] In the present case the question of status 
was expressly put into issue and was decided in 
the previous proceedings under 8. 2CF. 

[ 9 ] Mr. Banerjee appearing for the appellant 
strongly relies on the decision of this Court in 
the case of Maha Luxmi Bank v. Abdul 
Khaleque, 43 C. W. N. 1046. In that case, con¬ 
sequent on an order under S. 26 J of the Aot, 
directing the tenant to pay to the landlord the 
balance of the landlord’s fees, the former insti¬ 
tuted a suit for declaration that the holding in 
question was a mokrari mourashi holding and 
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for a permanent injunction restraining the 
latter from realising the money decreed in 
the 8. 26 J proceedings. This Court held that 
the decision on the question of status in the 26 ? 
proceedings was not res judicata though the 
order directing the payment of the landlord’s 
fees was conclusive and binding between the 
parties and could not be impeached in a later 
suit. 

[ 10 ] The reasons given in that judgment 
may be analysed as follows: (l) There was a 
vital difference between a suit and an applica- 
tion both as regards scope and the nature of the 
orders and the powers of the Court in dealing 
with the matter; (2) the Court dealing with an 
application under 8. 26F cannot make any 
declaration as to the status of the tenant, (3) the 
question of the character of the tenancy cannot 
be deemed to be finally decided in proceedings 
under 8 . 26 f which have been aptly described 
as summary proceedings; (4) the cases in whioh 
their Lordships of the Judicial Committee 
apply the principle of res judicata in cases 
outside S. 11, Civil P. 0. fall into two 
classes, viz (a) where an interlocutory judgment 
has been passed in a proceeding and this was 
hold to be conclusive in a later stage of the 
same proceeding; (b) where a contentious 
proceeding which though not technically a suit 
culminates in a final order whioh has all the 
charateristios of a decree and is open to 
challenge by way of appeal; and (5) on general 
principles as enunciated in Barrs v. Jackson, 
(1842) 67 R. R. 461: (14 L. J. Oh 433), either party 
may litigate for any other purpose provided the 
immediate object of the decision bs not attemp¬ 
ted to be withdrawn from its operation. 

[Ill It may be pointed out at the outset that 
the decision in the case of Maha Luxmi Bank 
v. A. Khaleque 43 0. W. N. 1046 on the ques¬ 
tion of res judicata was obiter inasmuoh the 
Munsif who decided the 26J proceedings expressly 
refrained from deciding the question of status 
(see p. 1054). 

[12] I am not unmindful of the fact that the 
above deoision was followed in the case of 
Biswa Nath v- Bhupendra Nath, 46 0. w. N. 
133 ; Srish Chandra v. Kala Chand 46 O.W.N.169: 
(air (29)1942 oal-445). All the above three cases 
were however decided before the amendment 
of 8. 26F in 1938, at a time when there was no 
provision for an appeal to a higher Court. This 
last fact, viz. that there was no provision for an 
appeal to a superior tribunal, wa3 relied on as 
a circumstance to indicate that the proceedings 
under 8. 26 J, Bengal Tenancy Aofc, were of a 
summary character. 

[13l Adverting now to the reasons given by 
the learned Judges in Maha Luxmi Bank's 


case, 43 O.W.N. 1046,1 may however observe that 
it has been decided, as already stated, that the 
Court dealing with an application under a. 26 F 
of the Act has power to decide the question of 
the title or of the nature of the tenancy if raised 
by the parties. It is also to be noted that in order 
to decide a question of res judicata the Court 
has to look to the substanoe of the matter and 
that the previous judgment which is relied on to 
raise the plea operates as an estoppel not merely 
as regards the actual decision but also as 
regards all the findings which are essential to 
sustain the judgment. Lilabati v. Vishnu 
Chobey, 6 0 . L. j. 621 at p. 630; Panchu 
Mondal v. Chandra Kanta, 14 0 . L. j. 220 at 
p. 224. (12 1.0 . 9). It may also be noted that the 
proceedings under s. 26F under the amended 
law cannot be regarded as of a summary 
character. The adjudication made in such 
proceedings is open to challenge by way of an 
appeal. 

[14] It is not, however, necessary for the pur- 
poses of the present case to pursue the matter fur¬ 
ther. All the three cases referred to already were 
deoided prior to thejamendment, in 1938 when the 
right of appeal was expressly conferred, and are 
distinguishable on this ground. The deoision in 
the oase of Prosanna Kumar v. Adyasakti 
Debi, 46 O.W.N. 1022: (A.I.R.(29)1942 oal 686) has 
been distinguished.'and dissented from in the oase 
of Shankaracharjya v. Sademoni, 49 C. W. N. 
680.(a. I. R. (32) 1946 Cal 474) and Balai Chand 
v. Nibaran Chadra, 61 0. W. N. 644: (A. I. B. 
(34) 1947 oal 410.) The case is distinguishable be- 
cause in that case the question of the nature 
of the tenancy was not raised or deoided in the 
proceedings uuder s. 26F of the Aot and as such 
the deoision under 8. 26F of the Act could not 
operate as res judicata. The case was also deci* 
ded under the unamended 8. 29F of the Aot. 

[16] It is true that in applying the prinoipl® 
of resjudicata to cases whioh are not suits 
strictly eo called the tests for deciding the 
validity of the plea must be coveal with the 
conditions embodied in 8.11 of the Code subjeot 
to this that the proceedings, the deoision, whereof 
is said to be a bar were not suits strictly so 
called but part of the oharaober of suits. If we 
apply this principle to the faots of this oase, 
in my opinion there i3 no escape from the 
conclusion that the express decision on the 
question of status whioh was made in the 
26F proceedings is binding on the parties in the 
present suit on the principle of finality !n litiga- 
tion.rThis view receives support from the Bench 
deoision of this Court in the case of Balai 
Chand v. Nibaran Chandra 61 0 . W. N. 644, l 
(A. 1 . B. (34) 1947 oal 410) 
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[16] The sole contention raised by Mr. 
Banerjee in this appeal fails and this appeal 
must be dismissed with costs. 

Das Gupta J — I agree. 

v.b.b. Appeal dismissed. 

A. I. R. (87) 1950 Calcutta 303 [G . N. 102 ] 
Sen and K. C. Chunder JJ. 

B. N. Boy — Petitioner v. Shyam Sundar 

Sadhukhan — Accused — Opposite Party. 

Criminal Revn. No. 1166 of 1949, D/- 8th February 
1950. 

Bengal Food Adulteration Act (VI [6] of 1919), 
Ss. 6 (1) (v), 5 (1) (b) —S. 6 (1) (v) if governed by 
S. 5 (1) (b). 

Section 6 (1) (v) is not governed by S. 5 (1) (b). S- 6(1 )(v) 
is a distinct and separate section and it prohibits 
a person from keeping for sale mustard oil unless it 
is derived exclusively from mnstard seeds. The case 
under S 6 (1) (v) has nothing to do with saponifica¬ 
tion value or the iodine content of the oil nor nas the 
Court, under that section, to consider when a presump¬ 
tion of adulteration should arise. [Para 3] 

S. S. Mukerjeo and 8un\l Kumar Basu 

—tor Petitioner. 

N. K. Basu and Sisir Kumar-Basu 

—for Opposite Party. 

Sen J —This Rule was obtained against an 
order acquitting the opposite party Sham Sundar 
Sadhukhan of a charge under 8. 6 (l), Bengal 
Food Adulteration Act. The order of acquittal 
was passed by Jonab S. M. A. Meerza, Magis¬ 
trate, 1 st Class, Serampore. Against this order 
an application was made to the District Magis¬ 
trate and it was rejected. The Health Officer 
of the Serampore Municipality then moved 
this Court and obtained this Rule against the 
order of aoquittal. 

[ 2 l The oaee is of a very simple nature and 
we are of opinion that the order of acquittal 
cannot stand. The accused has a shop in New 
Oate Street, Serampore, where he sells mustard 
oil. Samples of mustard oil exposed for sale in 
this shop were taken and sent to the Public 
Analyst. He has made a report which is Ex. 2 . 
Therein it is stated inter alia that argemone 
oil was present in the sample. Upon this report 
being furnished the present prosecution was 
started. 

[8] The learned Magistrate aoquitted the 
acoused on grounds Btated in his judgment 
whioh we are not quite able to appreciate. 
There is the dear finding that argemone oil 
was present in the sample taken from the shop 
of the acoused. This is the report of the Publio 
Analyst and it does not seem to have been 
challenged. In the report certain other details 
have been given regarding the saponification 
value and the iodine content of the oil and 
from the report it aeemB that so far as the saponi¬ 


fication value and the iodine value are concern¬ 
ed the mustard oil conforms to the standard 
laid down by the law. It seems that it is on 
this ground that the learned Magistrate has 
acquitted the accused. He says further that the 
quantity of the argemone oil present has not 
been stated, He presumes from the faot that 
the saponification value and the iodine value 
are within limits that the percentage of arge- 
mono oil was necessarily very small. What 
grounds he had for Buch presumption we do not 
know. The two questions are quite distinct and 
we are not aware of the faot that there is any 
inter relation between the presence of argemone 
oil and the saponification value and the iodine 
value in the oil. The learned Magistrate then 
goes on to say that it is a matter of common 
knowledge that argemone seeds are unavoid- 
ably mixed up with mustard seeds. After saying 
this he relies upon the case of Mithan Lai v. 
Emperor, 149 i. c. 222 : (a. i. r. ( 21 ) 1934 all. 
439:35 Or. L. J. 912) and says that in accordance 
with the above ruling the accused should bs 
acquitted. Learned Advocate appearing on be- 
half of the petitioner points out to us s. 6 (l) (v) 
of the aforesaid Act. According to. that sub¬ 
section the law prohibits a person from selling, 
exposing for sale, eto. mustard oil unless it is 
derived exclusively from mustured seeds. He 
then draws our attention to the provisions of 
8. 21 of the Act which says that any person 
contravening any of the provisions of the Act 
mentioned in the first column of the table just 
below the section shall be punished, eto. Now, 
in the table we find in col. 1 , 8. 6, eub- 
s. ( 1 ) and in col. 2 we find the following words: 
"Sale, eto. of milk, butter, ghee, wheat flour, 
mustard oil or notified article which ie not of 
the prescribed quality or not is labelled or 
marked in the prescribed manner." He argues 
that it has been conclusively proved that the 
oil has not been derived exclusively from mus¬ 
tard seeds and that therefore the provisions of 
S. 6 (l) of the Act have been disobeyed. It 
follows, be says, that the aocused is punishable 
under S. 21 of the Aot. Mr. Basu appearing on 
behalf of the acoused relied upon 8. 5 (1) (b) of 
the Act. He also relied upon the preamble of 
the Act and certain Notifications of the Gov- 
ernment made under the provisions of the Act. 
His contention put shortly is that the presence 
of the argemone oil was minute and unavoid¬ 
able and that consequently there should be no 
presumption that the oil was adulterated. That 
being so, be says, tbe order of acquittal is 
proper. In our opinion this contention cannot 
be upheld. Seotion 6 (i) (b) deals with the sale 
of food and it says that where any article of 
food is unavoidably mixed with some extraue- 
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OU9 matter in the process of collection or pre¬ 
paration an offence shall not be deemed to be 
committed where such extraneous matter is 
found in the food. That section has nothing 
whatever to do with the provisions of S. 6 (1) (v). 
^Section 6 ( 1 ) (v) is a distinct and separate section 
and it prohibits a person from keeping mustard 
oil unless it is derived exclusively from mustard 
Iseeds In our opinion the case has nothing to do 
;with saponification value or iodine content nor 
lie it a case in which the Court has to consider 
iwhen a presumption of adulteration should 
Jarise. Although it is framed with the object of 
preventing adulteration of food, it is not a 
section which is governed by s. 5, it is a distinct 
section and its wording is in our opinion abso. 
lutely clear and incapable of misapprehension. 
It prohibits the storing, or keeping for sale of 
mustard oil which is not derived exclusively 
from mustard pieds. 

Id] We are of opinion therefore that the 
Court below bas misdireoted itself on the ques¬ 
tion of law. The matter is of serious public 
importance and we are of opinion that in the 
circumstances we should set aside the order of 
acquittal and direct a retrial in the light of the 
observations made above. The retrial shall be 
held by some other Magistrate who shall be 
appointed by the District Magistrate of Hoogh- 
ly in this behalf. 

Chunder J.—I agree. 

g.m.j. Retrial ordered. 


A. I. R. (37) 1950 Caloutta 304 [C. N. 103.] 
Lahiri and Guha JJ. 

Buff atari Bibi and another — Defendants — 
Appellants v. Sheikh Abdul Salim — Plaintiff 
— Respondent. 

A. F. A. D. No. 2074 of 1945, D/- 2-3-1950, against 
decree of Sub-J., 1st Court, Howrah, D/- 29-8-1945. 

Muhammadan Law — Marriage — Dissolution — 
Agreement giving wife right of separate residence 
and maintenance and divorce—Contract Act (1872), 
S. 23. 

An ante-nuptial agreement by a Muhammadan 
husband in a kabinnama that he would pay eeparate 
maintenance to hie wife in case of disagreement and 
that the wife would have power to get herself divorced 
in oaso of failure to pay maintenance for a certain 
period is not opposed to public policy and is enforce¬ 
able under the Muhammadan law. [Para 2] 

The wife exeroi3ing the power under the kabinnama 
mu3t establish that the condit ; ons entitling her to 
exercise the power havo been fulfilled. [Para 3] 

Apurbadhan Mukherjee—tor Appellants. 

Sambhu Nath Banerjee (Sr.)— for Respondent. 

Lahiri J. — This appeal is by defendants 1 
and 2 and is directed against the judgment of 
the Subordinate Judge of Howrah by which he 
ias deoreed the plaintiff’s suit for restitution of 


conjugal rights. Defendant 1 is the wife and 
defendant 2 is the father-in-law of the plaintiff. 
The plaintiff’s case in the plaint is that he was 
married to defendant 1 and continued to live 
with defendant 1 quite happily till defendant 1 
fled from the house of the plaintiff on the evil 
advice of her father. Thereafter the wife, that is, 
defendant 1 , instituted a case for maintenance 
under 8. 488, Criminal P. C., against the plain, 
tiff, but that case was dismissed. The plaintiff 
requested defendant 1 to come to his house on 
many occasions but without sugcses. Defendant 1 
contested the suit by a written statement in which 
she alleged that under the terms of Kabinnama 
which was executed by the plaintiff before the 
marriage she had validly divorced herself from 
her husband and as such she was no longer the 
wife of the plaintiff and it was further alleged 
that the plaintiff was guilty of cruelty towards 
defendant l. The suit was dismissed by the Court 
of first instance upon the finding that the plain¬ 
tiff used to assault his wife and was otherwise 
guilty of ill-treatment towards her and as suoh 
he was not entitled to a decree for restitution of 
conjugal rights. On appeal by the plaintiff, the 
decision of the learned Munsif has been reversed 
by the Court of appeal below upon the view 
that the wife has failed to prove that the plain- 
tiff was guilty of ill treatment towards her. With 
regard to the Kabinnama the Court of appeal 
below has held that an agreement between the 
husband and the wife to the effect that the wife 
should be free to leave the husband and take up 
residence elsewhere in caee of being unable to 
agree with the husband is void. Against this 
decision of the Court of appeal below the present 
appeal has been filed by defendants 1 and S. 

[2] Mr. Mukherjee appearing on behalf of the 
appellants bas contended in the first place that 
the proposition of law formulated by the learned 
Subordinate Judge as to the validity of the 
stipulation in the Kabinnama is wrong. It has 
been argued that under the Muhammadan law 
a husband enjoys an absolute power of divorcing 
his wife and he may delegate that power to his 
wife by a contraot. In support of this proposition 
Mr. Mukherjee has invited our attention to 
Baillie’s Digest on Muhammadan Law, Book ill 
chap, ill where the following passage ocours: 

“As a man may in person repudiate his wife so be 
may commit the power of repudiating her to.herself or 
a third party." 

In Wilson’s Anglo Muhammadan Law, Edn. VI, 
there is a passage in 8.66 which runs as follows: 

“The husband may confer a power of repudiation on 
hie wife or on some third party, and a divorce will take 
effect if, and when, the power, bo conferred, is exercised. 

Similar observations are to be found in Tyabji a 
Muhammadan Law in ss. 128 to 134 where the 
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'learned author says that the husband may dele¬ 
gate hia power of divoroe to bis wife. Upon these 
authorities it is quite dear that a Muhammadan 
husband has the right to delegate his power of 
divoroe to his wife. The learned Subordinate 
Judge has relied upon Art. 216, ol. (3), Mulla’s 
Mahomedan Law for the view that a contract 
between a husband and wife that the wife would 
be free to live separately in case of disagreement 
with her husband is void under the Mahomedan 
law. A reference to the relevant article shows 
that the learned author did not formulate any 
such proposition as stated above. In the first 
plaoe, Sir Dinsha Mulla in Art. 216 (3) was deal, 
ing with post-nuptial agreement in the seoond 
half of ol. (3) but in the present case we are not 
concerned with a post-nuptial but with an ante¬ 
nuptial contract. Secondly, in the case of Abbas 
Ali v. Nazemunnessa Begum' reported in 43 
0. W. N. 1059, a Division Bench of this Court 
held that an agreement by a Mahomedan hus¬ 
band in a Kabinnama that he would pay 
separate maintenance to his wife in case of dis¬ 
agreement ie not opposed to public policy and 
is enforceable under the Mahomedan law. 
The Kabinnama which has been marked Ex. c. 
in the present case contains the following provi¬ 
sions : [ Here follow the text of the Kabinnama 
in Bengali language. ] From the above passage 
it is clear that the buBband was authorising the 
wife to live in her father’s house in oaee of dis¬ 
agreement with her husband and was binding 
himself to pay her maintenance at the rate of 
Rs. 10 per month and was further conferring upon 
bis wife the power to get herself divorced in 
case the husband failed to pay maintenance for 
six consecutive months. The learned Subordi¬ 
nate Judge takes the view that so long as cruelty 
and ill-treatment are not proved, the plaintiff- 
appellant would not be bound to maintain the 
wife at the plaoe of her father and upon that 
view the only question to which he addressed 
himself was whether the plaintiff was guilty of 
cruelty towards bis wife. We are disposed to 
hold that this view of the wife’s right is not in 
oonformity with the conditions in the Kabinnama 
beoauBe the Kabinnama expressly confers upon 
the wife the right to live in her father’s house in 
oaae of disagreement and imposes a liability 
upon her husband to pay her separate mainten¬ 
ance so long a3 she lives in her father’s house 
and we hold that this agreement is valid and 
binding upon the plaintiff. 

[8] In considering the evidence on the ques- 
tion as to why the wife left her husband’s house, 
4he learned Judge has come to the following 
findings; in the first plaoe, he holds that the 
father-in-law of the plaintiff took away his 
daughter with or without the knowledge and 
I960 0/89 A 40 


consent of the plaintiff at a time when she was 
carrying for three or four months. In the second 
place, the learned Subordinate Judge has also 
found that defendant 1 developed a dislike for 
her husband and for that purpo3o she was not 
willing to live with him and she had a seoret 
desire in her mind for a younger husband. In 
the third plaoe, it has been found that it is quite 
likely that the wife is not so much against her 
husband but she is in the complete control of 
her father, defendant 2 , and the latter i 3 thinking 
of another marriage for her for his own selfish 
gain. From these findings it is not clear to us 
whether defendant 1, left her husband, as con¬ 
templated by the Kabinnama, Ex. c, on account 
of disagreement with her husband. The discus¬ 
sion of the evidence on the question of cruelty 
is, in our judgment, vitiated to some extent by 
the surmises made by the learned Subordinate 
Judge on the circumstantial evidence of the 
case, Mr. Bannerjee appearing iu support of 
the plaintiff-respondent has cited the case of 
Mirjan Ali v. Mt. MaimunaBibi, which is a 
decision of the Assam High Court in 63 c.W.N. 
302 : (a. I. R. (36) 1949 Assam 14), where it hast 
been held that when a Muhammadan wife seeks 
to exercise a delegated power of divorcing her- 
self, she must establish clearly that the condi- 
tions entitling her to exeroise the power have 
been fulfilled. With respect we agree with the 
view in the eaid deoision but we are afraid 
that the appreciation of the evidence in the 
present case by the Court of appeal below has 
been vitiated by misconception of the legal rights 
of defendant 1 under the Kabinnama and also 
by the surmises made by the learned Subordi- 
nate Judge on the circumstantial evidence. 

[4] Mr. Mukherjee appearing in support of 
the appeal has also argued that the order of 
perpetual injunction against the father defen. 
dant 2 , is not maintainable under a. 64, Specific 
Relief Act. The question under that section is 
whether there wa3 an obligation on the part of 
defendant 2 , in favour of the plaintiff in the 
circumstances of this case. The Court of appeal 
below will, therefore, consider the evidence on 
this point and como to a specific finding as to 
whether defendant 2 , actually stood in the way 
of defendant l’s returning to her husband. Upon 
a consideration of this evidence, the Court of 
appeal below will como to a decision as to whe- 
ther any injunction should be granted against 
defendant 2. 

[6] In this view of the matter, the appeal 
is allowed and the judgment and decree of the 
Court of appeal below are set aside and the 
case is remanded to that Court for a reconsi¬ 
deration of the evidence in the light of the 
observations made above. 
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[6] There will be no order for costs in this 
Court. Further costs will be in the discretion 
of the Court of appeal below. 

Guha J —I agree. 

g.m.j. Apptal allowed . 

A. I. R. (37) 1950 Calcutta 306 [C. N. 104.] 
Harries C. J. and Bachawat J. 

Gokul Chandra Chatterjee — Accused — Peti. 
tioner v. The State — Opposite Party. 

Criminal Revn. Appln. Nos. 598 and 1092 of 1949, 
D/- 1st March 1950. 

(a) Evidence Act (1872), S.32 (1)—Circumstances 
of transaction resulting in death. 

Where letters written by a woman to members of 
her family during a period of 5 to 9 months before her 
suicide showed that her 6tate of mind was seriously 
affeoted by the cruel conduct of the members : 

Held that though the statements In the letters had 
some relation to the cause of her suioide, they were 
not sufficiently nor closely enough connected with the 
actual transaction and could not be said to be circum¬ 
stances of the transaction which resulted In death and 
hence were not admissible. [Para 26] 

Annotation : (’46-Man.) Evidence Act, S. 32 N. 7. 

(b) Evidence Act (1872), S. 167 — Admission of 
inadmissible evidence — Criminal P. C. (1898), 
S. 423. 

Where admission of inadmissible evidence might 
have seriously influenced the minds of the jury and 
made them return an erroneous verdiot, the High 
Court will set aside the verdict and conviction and will 
try the case itself if it appears that the decision of the 
jury might have been Influenced by sympathy and pity 
lor the deceased and her near relatives. [Para 27] 

Annotation : (’46-Man.) Evidence Act, S. 1C7 N. 6 
and 7 ; (’49.Com.) Criminal P. O., S. 423, N. 40. 

(c) Criminal P. C. (1898), S. 297 — Misdirection 
or non-direction—Effect. 

Where the case of the prosecution was that the 
accused had on two particular dates instigated the 
deceased woman to commit suicide and not that pre¬ 
vious sustained and continuous cruelty on the part of 
the accused amounted to an instigation or abetme»t of 
suioide : 

Held that failure on the part of the Judge in not 
directing the Jury that the previous general evidence of 
cruelty would not prove a case of abetment vitiated the 
charge. [Para 16] 

Annotation : (’49-Com.) Criminal P. C., S. 297, N. 11, 
12 and 13. 

Harendra Nath Roy Choudhury —for Petitioner, 

Debabrata Mookerjee—tor the State. 

Harries C. J. — This is an application for 
revision by one Gokul Chandra Chatterjee who 
was convioted of an offence under S. 306 , Penal 
Code and sentenced to eighteen months’ rigorous 
imprisonment. 

[2] The petitioner was tried by a learned 
Assistant Sessions Judge sitting with a jury upon 
a charge of abetment of suicide. Hi3 son Biswa 
Ranjan Chatterjee was also tried with him upon 
the same charge. The jury unanimously found 
Biswa Ranjan nob guilty and the learned Judge 
accepted the verdict and acquitted him. The 


jury however by a majority of three to two 
found the petitioner guilty and accepting the 
verdict the learned Judge sentenced him, as I 
have indicated, to eighteen months’ rigorous 
imprisonment. An appeal to the Sessions Judge 
was dismissed. 

[3] The charge was concerned with the death 
of a young woman called Swarnalata who, 
according to the prosecution committed suicide 
by standing between the rails in front of a 
moving train. There was some suggestion in 
the Court below that this was nob a case of 
suioide, but obviously it was, and it has not 
been suggested before ua that the death was 
accidental. The allegation against the petitioner 
was that he along with his son had instigated 
this young woman to commit suioide on the 
day previous to her death and on the day of 
her death shortly before she was killed by the 
train. 

[4] This young woman Swarnalata was 
married to Bankim, a son of the petitioner 
Gokul. She was the daughter of one Chandi 
Charan Ganguly of a village called Ohauma- 
shina which was not far away from the village 
in which Gokul lived. It is said that the 
marriage between Swarnalata and Bankim was 
an unhappy one and that practically from the 
outset the young girl who was only about fifteen 
years of age when she married was ill-treated 
and assaulted hy her mother in-law, by her 
husband and Biswa Ranjan, the husband's 
brother. A son was born to Swarnalata, but it 
is said that about a month after the child was 
born Swarnalata left the house of Gokul, her 
father-in-law, and went to her father’s house at 
Chaumashina. According to the prosecution 
Swarnalata was really driven away from her 
father-in-law’s house and was deprived of all 
access to her small son. She wrote a number of 
letters to her father-in-law and her mother-in- 
law begging that the child should be sent to 
Ohaumashina, but the petitioner was adamant. 

[6] On 13th Maroh 1948, Swarnalata aocord- 
ing to the prosecution accompanied by her two 
uncles -Anadi (P. W. 1) and Abani (P. W. 3> 
went to the house of Gokul and there saw her 
young son. Gokul, it is said, abused Swarna* 
lata and asked her to leave the house at once. 
Swarnalata who it is said had pioked up the 
child was deprived of the child and Biswa 
Ranjan pushed her and she fell in the court¬ 
yard. She clung to the petitioner’s feet and beg¬ 
ged him to allow her to slay with her child, 
but it is said that both Gokul and Biswa. Ranjan 
told her to go away and told her to kill hers 
by taking poison or by placing herself under 
railway train. 
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[6] It seems that this occurrence had brought 
a number of neighbours to the scene, who had 
assembled in front of the house. The two uncles 
after this occurrence made a report at the thana 
and it >s significant to note that in the entry 
in the diary there is no reference whatsoever 
of any incitement to suicide by either the peti¬ 
tioner or Biswa Ranjan. It seems that after 
making thia report the Head Constable came to 
Gokul and asked him to allow his daughter-in-law 
to spend the night at his house, but Gokul would 
not allow her to do so and Swurnalata and bar 
two uncles had to spend the night elsewhere. 

[7l The following'morning Swarnalata and 
her two undos again went to the house of 
Gokul and found that Swarnalata’s husband 
Bankim was also present, Swarnalata. it is said, 
on entering the house asked her uncles to go 
home and Anadi and Abani went to Bankura 
Railway Station to catoh the 10-20 a.m. Down- 
Gomoh Passenger Train for Ramsagar Railway 
Station which was their destination. 

[8l According to the prosecution Gokul, Biswa 
Ranjan and Bankim together with Swarnalata 
arrived on the platform just when the train was 
about to start and the three of them pushed 
Swarnalata into a compartment reserved for 
females. It is said that on this occasion also 
Gokul and Biswa Ranjan incited Swarnalata to 
oommit suicide by throwing herself under a 
train. 

[9] Two co-villager3 of Anadi and Abani are 
said to have seen Swarnalata being pushed into 
a ladies’ oompartment though Anadi and Abani 
who were in the train saw nothing. These two 
villagers told the two unoles who went to the 
ladies’ oompartment when the train stopped at 
the next station and took Swarnalata back to 
their compartment. The train in due course 
arrived at RamBagar when Abani went in search 
of a bullook oart while Swarnalata -and Anadi 
stood 'waiting on the platform. Whilst they were 
waiting the Up Gomoh Passenger Train was seen 
about to enter Ramsagar Station. Swarnalata, 
it is said, ran from the platform and got on the 
railway line and stood between the tracks facing 
the engine of the approaching train and was 
knocked down and killed almost instantane¬ 
ously. An Assistant Sub.Inspector of Polioe, 
Banknra, held an inquiry and came to the con¬ 
clusion that it was a case of Buioide. 

[10] Nothing appears to have been done by 
either of the uncles until Maroh 17 when a com¬ 
plaint was sent to the Superintendent of Polioe 
of Bankura Distriol. In this complaint, it is said 
that Swarnalata was unhappy in the house of 
he* father-in-law and that she had been com¬ 
pelled to leave Gokul’s house and return to her 
father's village. The cause of the unhappiness 
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was stated to be certain debts which were said 
to be owing to Gokul. It is then stated that 
Swarnalata gave birth to a son, but that the 
child was kept away from her and that as a 
re9Qlt Swarnalata became mo3t unhappy and 
very anxious to return to her husband’s house 
in order to see the child. It is then stated that 
the informant Abani together with his brother 
Anadi and Swarnalata went on Falgun 28 last 
to Gokul’s house. The report then proceeds to 
describe the hostile reception they received. 
Swarnalata begged for the child and these words 
appear: 

"And she began to cry, saying that she would com¬ 
mit suicide, would place her head under a running 
train, and such other things, unless her 6on was given 
to her. Gokul Chattopadhya, Satyabala, Biawaranjan 
and Bankim abused her in indecent language and said, 
'Come, let us get thee into a train; go, place thy bead 
there go and die 

[ 11 ] It will be observed that Abani suggests 
that Bankim was present on the first occasion 
though the evidence is that Bankim only return, 
ed and was present on the following day when the 
two uncles of the girl returned to the house. The 
report then refers to Swarnalata being brought 
to the train by Gokul and his sons and being 
pushed by force into a women’s oompartment. 
Swarnalata is said to have cried: "Give me my 
son. Allow me to stay in your house, otherwise 
1 will commit suicide by laying my head under 
a running train" and such other things. Noth- 
ing is said as to any reply by Gokul, though 
it is now said that Gukul again instigated her to 
commit suioide. 

[ 12 ] The polioe took up the investigation and 
in due course the petitioner together with Biswa 
Ranjan and Bankim were charged. Bankim 
however was discharged by the Magistrate con¬ 
ducting the preliminary enquiry, but the peti¬ 
tioner and Biswa Ranjan were committed to 
stand their trial in the Court of Sessions. They 
were tried and dealt with a3 I have indicated. 

[13] A good deal of evidenoe wa9 called at the 
Sessions trial with a view to showing in the first 
place the cruel conduct of the accused person. 
Letters were also put in evidence said to have 
been written by the deceased to Gokul and 
members of Gokul’s family. The last of these 
letters was written about five months before the 
suioide and the first of them about eight months 
before that incident. I shall discuss at a later 
stage whether these letters were admissible. 
They were tendered to show the state of the 
woman’s mind which it is alleged was the result 
of cruelty on the part of Gokul and members 
of his family. Evidence was also called concern- 
ing the inoident at Gokul’s house on isfcb Maroh 
and the incident at Bankura railway station on 
14th March. 
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[14] Tbe learned Judge in his charge to the 
jury which in my view was far too long dealt 
with the evidence in detail, 

[ 16 ] On behalf of the petitioner.it has been 
urged that there was a grave misdirection in 
the charge in that the learned Judge did not 
mak« it clear to the jury that the charge related 
to instigation or abetment ot suicide on two 
days, namely, 13th March and 14th March. As I 
have said there was a good deal of evidence 
tending to show cruelty on the part of Gokul 
and members cf his family previous to 13th 
and 14th March. In fact the evidence tended to 
show that the accused acted cruelly towards the 
deceased for some years before the deceased 
took her life. 

[ 1 G] It was not the case of the prosecution 
that this sustained and continuous cruelty 
amounted to an instigation or abetment of sui¬ 
cide. The case for the prosecution was that 
Gokul and his co-accused had on 13th and 
14th March instigated this woman to do away 
with herself. The learned Judge should have 
made it clear to the jury that the success or 
failure of tbe proseoution depended entirely upon 
whether the jury accepted the evidence relating 
to the two incidents of 13th March and 14th March 
during which incidents it is alleged that Gokul 
and his co-accused actually by words instigated 
the deceased to comit suicide. The evidence as 
to cruelty was only relevant to explain how 
Swarnalata came to be at Gokul’s house on 13th 
March and explained the conduct of Swarnalata 
and the conduct of Gokul and the members of 
his family. This evidence as to cruelty to the 
girl before 13th March 1948 though relevant was 
not evidence whioh established the charge and 
the evidence could never establish the charge 
unless the jury were satisfied that the words 
alleged to have been spoken by Gokul and his 
co-accused were spoken on 13th and 14th March 
1948. In my view, tbe charge does not state with 
sufficient clearness the relevancy of the general 
evidence with regard to cruelty. The jury might 
well have come to the conclusion that the charge 
of abetment had been made out though they 
might not have been satisfied with the evidence 
relating to the two specific incidents relied on 
by the prosecution. The charge should have 
made it clearer that the evidence of cruelty though 
established would not prove a case of abetment 
and that the charges were bound to fail unless 
the jury were satisfied that the evidence relating 
to the two incidents of 18th and 14th March 1348 
was true; his failure to direct the jury properly 
as to the relevancy of the evidence of cruelty 
does to my mind vitiate tbe charge. The jury 
might well have convicted beoause of this evi¬ 
dence of cruelty and that evidence alone. 


A. I.R. 

[17] As I have stated earlier, letters were ad¬ 
mitted in evidence which were proved to have 
been written by the deceased woman during a 
period of three or four months the first letter 
being written about eight or nine months before 
her death and the last letter about five months 
before her death. These letters show that the 
deceased woman was suffering acutely from the 
fact that she was being refused acoess to her 
child. They are letters which showithat her state 
of mind was seriously affected by the ornel 
conduct of the accused. 

[ 18 ] These letters were admitted in evidence 
by the learned Judge in spite of objection by the 
defence. In the view of the learned Judge the 
letters were admissible under B. 32 (l), Evidence 
Act. That eection in so far as it is relevant 
reads as follows : 

"Statements, written or verbal, of relevant faota 
made by a person who ie dead, or who oannot be 
found, or who has bsoome inoapable of giving evidence, 
or whose attendance cannot be procured without an 
amount of delay or expense whioh under the circums¬ 
tances of the case appears to the Court unreasonable, 
are themselves relevant facts in the following cases. 

(1) When the statement is made by a person as to 
the cause of his death, or as to any of the circums¬ 
tances of the transaction whioh resulted in his death in 
cases in which the cause of that person's death oomes 
into question. 

Such statements are relevant whether the person who 
made them was or was not, at the time when they 
were made, under expectation of death, and whatever 
may be the nature of tbe proceeding in whioh tbe 
cause of his death comes into question.” 

[19] There can be no doubt that these letters 
were written statement made by a person who 
was dead at the time of the trial. The statement 
could only be admissible if they were statements 
made by the deceased as to the cause of her 
death or as to any of the circumstances of the 
transaction which resulted in her death. 

[ 20 ] These are not statements as to the oause 
of her death but it is oontended that these 
letters are statements as to some of the oiroutns- 
tances of the transaction whioh resulted in her 
death. 

[ 21 ] Aocording to the proseoution the trans¬ 
action whioh resulted in her death was the insti¬ 
gation of the petitioner Gokul and members of 
his family and the tragic act of the girl in stan¬ 
ding before a moving train and thus being ran 
over and killed. 

[22] Mr. Debabrata Mookerjee on behalf of 
the State has contended that the previous cruelty 
referred to in these letters were part of the 
circumstances of the transaction which resulted 
in her death and as the letters related to suoh 
circumstances they were admissible. 

[23] The meaning of the phrase “the oiroum- 
stances of the transaction whioh resulted in his 
death" was considered by their Lordships of the 
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Privy Counoil in the case of Pakala Naraya 
Swami v. King-Emperor , 48 o. w. N. 473 : 
(A. I. B. (26) 1939 P. 0. 47 : 40 OC. L. J. 364). In 
that case the question arose whether a statement 
made by the deceased to his widow that he was 
going to Berhampur was admissible in eviden3e 
under 8. 82 (l), Evidence Aot. The deceased was 
killed at Berhampur and their Lordships held 
that the statement to the widow that he was 
going to Berhampur was a statement as to one 
of the circumstances of the transaction whioh 
resulted in his death. But for the fact that he 
went to Berhampur he would not have been 
killed there and bis going to Berhampur was 
one of the circumstances of the transaction whioh 
resulted in his death. The statement that he was 
going to Berhampur therefore was a statement 
concerning one of the oiroumstances of the 
transaction relating to his death and therefore 
their Lordships of the Privy Council held the 
statement to be admissible. 

[24] At page 478 Lord Atkin who delivered 
the judgment of the Board dealing with these 
words observed as follows : 

"The statement may be-made before the cause of 
death has arisen, or before tbe deceased has any reason 
to anticipate being killed. The oiroumstances must be 
oiroamstanoes of the traneaotion, general expressions 
indicating fear or au3pioion of a particular individual 
or otherwise and not direotly related to tbe ocoasion of 
the death will not be admissible. But statements made 
by the deceased that he was proceeding to the spot 
where be was in faot killed, or as to his reasons for so 
prooeeding, or that he was going to meet a particular 
person, or that he had been invited by such person to 
meat him would each of them be circumstances of the 
transaction, and would be so whether the person was 
unknown or was not the person accused. Suoh a state¬ 
ment mlgh indeed be exoulpatory of the person aooueed. 
'Oiroumstances of the transaction' is a phrase no doubt 
that oonveyu some limitations. It is not as broad as the 
analogous use in ‘circumstantial evidence’ which in* 
eludes evidenoe of all relevant facts. It Is on the other 
hand narrower than 'res gestae.' Oiroumstances must 
have some proximate relation to the aotual occurrence: 
though as for instauoe in a case of prolonged poisoning 
they may be related to dates at a considerable distance 
from the date of the aotual fatal dose." 

[26] Learned advocate for the petitioner has 
contended that evidence of previous crulety 
though euoh evidence might be relevant is not 
evidenoe relating to any oiroumstances of the 
transaction. As Lord Atkin has pointed out "the 
circumstances must be oircam3tances of the 
transaction" whioh resulted in death and evi¬ 
denoe of previous crulety, to my mind cannot 
be regarded as evidenoe of the oironmstances of 
the transaction whioh resulted in death. For 
example, if one of the letters contained a state, 
ment that she was going to her father-in-law’s 
house on the following day to try and obtain the 
child, it might be argued that suoh a statement 
would be a statement of the oiroamstanoes of 


the transaction resulting in her death, because 
but for the fact that she went to the house the 
alleged instigation by Gokul could never have 
taken place. However, as I have said, the last 
letter written wa3 about five monts before the 
death and it appears to me that the connection 
between the letters and the death is not suffi 
ciently close to make the letters statements of 
circumstances of the transactions resulting in 
death. As Lord Atkin put it "the circumstances 
must have some proximate relation to the actual 
occurrence." 

[26] Lord Atkin gave as an example that a 
man might express the fear or suspicion that a 
particular individual might harm him or even 
kill him but if this was a general expression 
indicating fear it would not be admissible in 
evidence under 3. 32, Evidence Act a3 it could 
not be said to have some proximate relation to 
the actual occurrence. In the present case.it 
oannot be said that statements in tbe letters 
have no relation to the cause of death. What 
drove her to kill herself was undoubtedly her 
unhappy Gtate of mind, but the statements in 
my view have not that proximate relation to the 
aotual occurrence as to make them admissible 
under 8. 32 (1), Evidence Act. They cannot be 
eaid to be circumstances of the transaction which 
resulted in death. In other words, they are not 
sufficiently nor closely enough connected with 
the actual transaction and that being so the 
letters were not, in my view, admissible and 
were wrongly admitted by the learned Assistant 
Sessions Judge. 

[27] Section 167, Evidence Act, provides : 

"The improper admission or rejection of evidenoe 
shall not be ground of itself for a new trial or reversal 
of any decision in any oase, if it shall appeac to the 
Court before which such objection is raised that, inde¬ 
pendently of the evidenoe objected to and admitted, 
there was sufficient evidence to justify the decision, or 
that, if the rejected evidence bad been received, :t 
ought not to have varied the decision." 

[28] If we were satisfied that apart from this 
inadmissible evidence there was sufficient good 
evidence on tbe record to justify tbe verdiot of 
the jury and the conviotion, we Bhould not inter¬ 
fere in thia oase. On the other hand, if we are 
satisfied that tbe admission of this evidence 
might have seriously influenced the minds of 
the jury and made them return an erroneous 
verdict, then the Court must set aside the ver¬ 
diot and the conviotion and either order a re¬ 
trial or proceed to decide the case itself upon 
the evidence on the record in accordance with 
the deoision of their Lordships of the Privy 
Council in the comparatively reoent case of 
Abdul Rahim v. Emperor, 73 i. a. 77 : (a.i.b. 
(88) 1946 P. 0. 82 :47 Or. L. J. 616). 
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[29] A case of thi3 kicd is a very difficult 
case for a jury to try as they might well be 
swayed by sympathy for the deceased young 
woman and her relatives. The jury might oome 
to the conclusion that even though there was no 
verbal instigation by Gokul, nevertheless his 
conduct was the real cause of the suicide and 
that being so they might erroneously hold him 
guilty. Cases where the decision might be in¬ 
fluenced by sympathy or sentiment are not 
cases which a Court would readily send back to 
the lower Court to be tried by a jury if this 
Court could lawfully decide the question itself. 
It appears to me that this is a ease where this 
Court is more likely to arrive at a correct con. 
elusion than a jury who are more likely to be 
swayed by sympathy and pity for the deceased 
young woman and her near relations. That 
being so, this Court should, following the deci¬ 
sion of Aldul Rahim v. Emperor , 73 1 . a. 77 : 
(A. I. R. ( 33 ) 1946 P. C. 82 : 47 Or. L. j, 616), pro¬ 
ceed to decide this case itself on the admissible 
evidence on the record. 

[ so) As I have said the whole case turns on 
the view the Court takes of the evidence adduc¬ 
ed by the prosecution concerning the first inci- 
dent of 13th March 1948, which took place at or 
immediately outside Gokul’s house and of the 
second inoident which took place on 14th March 
at Bankura railway station. [His Lordship 
then discussed evidence and proceeded:! 

[31] As a Judge of fact, I find it quite im¬ 
possible to act upon the evidence of Anadi and 
Abani with any confidence and it appears to me 
that the jury were in the same difficulty. The 
evidence is that Gokul and Biswaranjan both 
incited this girl; yet the jury convicted Gokul 
and acquitted Biswaranjan. How they could do 
that upon the evidence it is quite impossible to 
say, yet they did so. If the evidence was un¬ 
satisfactory against Biswaranjan, it wa3 equally 
unsatisfactory against Gokul and the jury ad¬ 
mittedly thought the evidence unsatisfactory 
against Biswaranjan. That makes me suspect that 
the verdict of the jury was to a very large 
extent influenced by their sympathy for the 
deceased woman and their verdict is an expres¬ 
sion of their abhorrence of the cruel conduot of 
Gokul in refusing Swarnalata aocees to her son. 

[32] It appears to me that it would be highly 
dangerous to convict Gokul upon this evidence 
and that being so he must be acquitted. 

[33] I, like my learned brother, have every 
sympathy with the relatives of this unhappy 
girl, and we have no sympathy whatsoever with 
the petitioner. He was guilty of what I think 
to be inhuman conduct in separating this poor 
girl from her baby son, but we oannot conviot 
Gokul because we disapprove of his conduot and 


his attitude towards this young girl. Gokul can 
only be oonvicted if there is unimpeachable 
evidence, which we can rely upon, that he in. 
sfcigated or incited this young woman to throw 
herself under a train. There is in my view no 
such evidence and that being so the petition 
must be allowed; the conviotion and sentence 
are set aside and the petitioner i 3 aoquitted. He 
need not surrender to his bail and his bail bond 
is discharged. 

[34] When the Rule first came on for hear¬ 
ing a Bench issued a Rule for enhancement of 
sentence. That Rule apparently was issued to 
make it easier for the Court to consider the 
facts. However, it is not necessary to consider 
this Rule any further because we have acquitted 
the accused. The Rule for enhancement is ac¬ 
cordingly discharged. 

[35] We are informed that a case under the 
same section is now pending against Satyabala, 
Gokul’s wife. Having regard to the view whioh 
we have expressed in this judgment the prose, 
outing authorities should consider whether that 
oase should proceed in the absence of other evi¬ 
dence which was not considered in the present 
case. 

Baohawat J.— I agree. 

D.H. Conviction set aside. 
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Kailash Nath Shaw and others—Appellants 
v. The State. 

Criminal Appeal Noe. 213 and 220 of 1949, D/- 22-2- 
1950. 

(a) Criminal P. C. (1898), S. 297—Misdirection- 

Failure to direct on material particulars is mis¬ 
direction. [Para 4] 

Annotation:(49 Com.) Cr. P. O., S. 297, N. 11 Pt. 12- 

(b) Criminal P. C. (1898), S.297—Deiencecounsel 
not noticing that document was suspicious—Court's 
duty. 

It is an elementary prinoiple of oriminal administra¬ 
tion that counsel can make no admission binding on his 
client. That being bo, his client is not bound by the 
faot that counsel is not astute enough to discover some 
obvious flaw in evidence. Further, if such a flaw in the 
evidence exists and has been overlooked by counsel, 
that does not exonerate the Sessions Judge from putting 
the case fairly and properly before .the jury. If counsel 
for the defence does not notice that a document is highly 
suepioious it is the duty of the Court to point that faot 
out if the document is suspioious. The Court cannot 
shelter itself behind a plea that as the attention of the 
Court was not drawn to it the Court did not look at the 
document. [Para 20] 

Annotation : (’49-Com.) Cr. P. C.. S. 297 N. 6. 

(c) Criminal P. C. (1898), S. 297 — Non-direc¬ 
tion — Failure to draw attention to' suspicious 
character of search list in the case under S. 395, 
Penal Code is most material non-direction. 

[Para 22] 

Annotation : (’49-Com.) Cr. P. C., S. 297 N. 17. 
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(d) Criminal P. C. (1898), S. 423 (1) (b) — Re¬ 
trial — Evidence unsatisfactory — It is not safe to 
order re-trial. [Para 24] 

Annotation: (’49-Coin.) Cr. P. C , S. 423 N. 23 Pt. 7. 

Sudhansu Sekhar Mukerji and Chintaharan Boy 

— for Appellants. 

J. M. Bauer jee — for the State. 

Harries C. J. — These are two appeals from 
convictions under s. 395, Penal Code. The ap¬ 
pellant Kailash Nath Shaw, who is the sole 
appellant in Appeal no. 213 of 1949 was sentenced 
to three years’ rigorous imprisonment. The seven 
persons who are the appellants in Appeal no. 220 
of 1949 were each sentenced to two years’ rigor¬ 
ous imprisonment. 

[ 2 ] The offence with which these eight persons 
were charged, was a most serious one of daooity 
and if they were guilty of the offence the sentences 
imposed, namely, three years’ and two years’ 
rigorous imprisonment, were far too lenient. As 
the learned Judge accepted the jury’s verdict 
he was in my view bound to impose very much 
more severe sentences than those which he did. 

[3] The eight appellants were tried by a 
learned Sessions Judge and a jury upon this 
oharge of daooity. The jury by a majority of 3 
to 2 found all the eight appellants guilty. The 
learned Judge apparently agreed with the verdict 
and sentenced the appellants in the manner I 
have indicated. 

[4] Mr. Sudhansu Mukherji who has appeared 
on behalf of the appellants in both the appeals, 
has contended that the charge to the jury in this 
case was grossly inadequate and that it con¬ 
tained such misdirections that the verdict of the 
jury must be held to be vitiated. What Mr. 
Mukherji suggests is non-direotion rather than 
misdirection. It is dear however that where a 
learned Judge fails to direct the jury on material 
Imattera auoh failure to direct amounts in law to 
a misdireotion. 

[6] The case for the prosecution is a some- 
what astounding one. The occurrence is said to 
have taken place on llth May 1948 at about 
8 A. M. at or near a railway yard known as 
Halisahar Railway Yard whioh seems to be some 
distance from Halisahar Railway Station. 

[61 According to the prosecution two consta- 
bles, one of whom certainly was armed, if not 
both, saw a lorry approaching the railway yard 
Irom a distance of about a quarter of a mile. 
The lorry had its headlights on and apparently 
was approaohing towards the constables. Accord, 
ing to Constable Biswanatb, p. w. 6 who was the 
principal witness in the case, he walked forward 
about half a mile when be found the lorry 
stationary alongside the siding but with its 
headlights full on. He noticed, so he says, a 
number of people loading railway wagon springs 
into the lorry and he advanced with a view to 


State (Harries C. J.) Calcutta 811 

preventing what in his view was obviously theft. 
It may be observed that there were a number of 
condemned railway wagon springs lying at the 
siding which had been sold to a private firm. 
According to Biswanth, as be approached some¬ 
body came from the lorry and threatened him 
with the result that he retreated. He withdrew, 
so it is said, a matter of 20 or 25 cubits and re¬ 
mained under a tree. After a short lapje of time 
Biswanatb says that somebody tried to start the 
lorry wbioh was still standing with its head¬ 
lights full on. Fearing that the lorry might 
escape Biswanath fired one shot and then, accor¬ 
ding to him, remained at the spot under the tree 
for about eight to ten minutes. Others then came 
up and the party advanced towards the lorry 
and found the driver sitting in his seat appa¬ 
rently dead. Alongside him was the appellant 
Kailash Nath Shaw and in the lorry itself were 
the eeven other appellants. 

[7] According to the prosecution, after the 
shot some people apparently ran away. It is 
said by some witnesses that 20 or 30 people ran 
away, but the appellants, for reasons best known 
to themselves, are said to have remained quiet¬ 
ly in the lorry for a period of eight to ten 
minutes to await arrest and they were in due 
course arrested. According to the prosecution 
there were at that time a large number of springs 
in the lorry. 

[8] A first information report was not made 
until 12 noon and in that report it is stated that 
when Biswanatb and the constable who accom¬ 
panied him, ChittaraDjan Dutta, saw the lorry 
there were about 30 or 40 men loading the 
lorry. Biswanath is said to have shouted to 
them to stop whereupon one man threatened 
him at the point of a revolver to remain silent. 
Biswanath finding himself in danger fired a 
round which killed the driver who was attempt¬ 
ing to start the lorry. On hearing the firing it is 
said that other constables came up and managed 
to arrest the eight appellants, but the other cul¬ 
prits made good their escape. 

[9] The investigating offioer appeared and 
according to the prosecution there were 46 
wagon springs in the lorry. A search list was 
prepared of what was found in the lorry and on 
the persons of the appellants who were found in 
it. That search list was witnessed by two per¬ 
sons. But that list contains no reference whatso¬ 
ever to springs in the lorry but to one spring 
lyiDg near where the lorry was standing. How- 
ever a second search list is said to have been 
drawn up and this is aleo said to be witnessed 
by two persons, one of whom is said to have 
witnessed the first search list. Why the same 
persons did not witness the second list was 
not explained by the prosecution and indeed 
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none of the search witnesses were oalled at all. 
The learned Judge in his charge to the jury dealt 
at very great length with the law and with the 
evidence given by each of the witnesses and the 
defence must concede that the learned Judge 
pointed out to the jury very serious disorepan- 
cies in the evidence for the proseoufcion. No 
point can be made by the appellants on that 
aspect of the case. The learned Judge, for exam¬ 
ple, pointed out quite fairly the conflict between 
Biswanafch’s evidence and the evidence of other 
witnesses, and the conflict between Biswanath’s 
evidence in the Sessions Court and the first in¬ 
formation report. In the Sessions Court Biswa- 
nath did not state that somebody came forward 
and threatened him with a revolver. All he said 
was that they threatened him with something 
that looked like a revolver. Quite obviously at 
the Sessions trial the story of threat by pointing 
a revolver had to be abandoned as no revolver 
was found on any of the appellants. In faofc no 
weapon of any kind was found on any of the 
appellants and what is stranger still Kailash 
Nath Shaw, who according to the prosecution 
had come to commit a dacoity, had come with 
a sum of Rs. 500 in his pocket. 

[ 10 ] Learned advocate for the appellants 
however has stressed the faofc that the learned 
Judge in his charge to the jury makes no 
reference whatsoever to the suspicious circum¬ 
stances surrounding the bringing into existence 
of two search lists to whioh I have made refe¬ 
rence. 

[ill The essential fact which the prosecution 
had to prove in this case was the presenoe of 
these railway springs in the lorry. Unless 
there was evidence that the persons in the lorry 
had moved or attempted to move property into 
the lorry then no case of daooity could possibly 
be made out. It must be remembered that the 
case for the defence was that this lorry was 
travelling along a kutcba road where it was 
eventually found stationary and was brought to 
a standstill by shots being fired by somebody 
nearby. According to the defence this lorry whioh 
belonged to Kailsh Nath Shaw, had been deli- 
vering materials to purchaser earlier in the 
evening and was returning with Kailash Nath 
Shaw in it when it was stopped by this firing. 
Whether the defence version was true or not 
would depend largely on whether or not railway 
springs were found in this lorry when Biswanath 
and the persons who had joined him rushed up. 

[ 12 ] That there were railway springs in the 
lorry at a later stage there oan be little doubt. 
But it seems clear that whereas there were 45 
flpring8 in the lorry when the investigating officer 
is said to have counted them, there were only 
35 when another Sub-Inspector oounted them a 


little earlier. That Sub-Inspector in the Court of 
the committing Magistrate stated that there 
were 35 when he counted them, but in the Court- 
of Sessions he tried to resile from that position 
as obviously the evidence did not fit in with the 
evidence of the investigating officer who had 
counted 45. If the number of springs had increased 
that would suggest that somebody was putting, 
railway springs into that lorry in order to create 
evidence. The learned Judge pointed out this 
aspect of the case to the jury and no complaint 
can be made against the summing up on that 
ground. What however is said against the sum¬ 
ming up is that it makes no reference whatsoever 
to the two searoh lists beyond the faot that they 
were produoed as evidence in Court. 

[13] Why two search lists were prepared it is 
impossible to say and why 45 springs should not 
have been included as the first item in the first 
search list only the police can explain. The 46 
springs were the essential piece of evidence in 
this case. Yet we find that a search list was 
laboriously drawn up and the only mention of 
wagon springs in that search list is the mention 
of one spring found near the lorry. 

[14] That searoh list appears to have been 
attested by two search witnesses who must ba 
respectable persons of the locality. The learned 
Judge did not point out to the jury that neither 
of these search witnesses were oalled. The pro- 
secution stated that they could not be found- 
But there is no evidence at all that any attempt 
was made to find them and it is difficult to- 
believe that two respectable persons of the loca¬ 
lity oan disappear completely without the 
possibility of being traced. The jury should have 
been told that if they were not satisfied with the 
explanation that these witnesses could not be- 
found they might infer that the witnesses would 
not have supported the prosecution if they had 
been called. The learned Judge, as I have said, 
makes no reference at all to the faot that neither 
of these search witnesses were called, and to the 
further faofc that in that search list there is no 
reference at all to springs in the lorry, but there 
is reference only to a spring lying on the ground, 
near the lorry. 

[15] The second searoh list is a most suspi¬ 
cious document and a most cursory glance at 
it must inevitably raise suspicions. Whether the 
learned Judge or the jury ever looked at this 
document it is impossible to say, and it appeare 
to me that learned advooate for the defence 
could not have looked at it either, because cer¬ 
tain features would have inevitably impressed 
themselves on him if he had done so. 

[ 16 ] The second list merely oontains one item* 
namely, 45 wagon springs found in the lorry- 
Two search witnesses are named, one only of 
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them being a witness to the first searoh list. Why 
the second witness to the first list did not attest 
the seoond list no explanation is given and it 
would appear as if these lists were made and 
drawn up at a different time. But why that 
should be so it is impossible to say if the springs 
were in the lorry at the time the first searoh 
list was drawn up. If the wagon springs were 
in the lorry when the first searoh list was 
drawn up, why were they not included in the 
first liBt and why was it necessary to obtain a 
different witness, and in any event why was not 
this other witness, the new witness in the second 
list, oalled ? He should have been a respeotable 
person of the looality, but apparently he alBO 
disappeared from this locality leaving no trace. 
It is indeed astounding to find that three search 
witnesses should disappear in this most amazing 
fashion leaving no trace whatsoever behind 
them. The rather astounding nature of this dis¬ 
appearance I think should have been mentioned 
to the jury as the latter might have drawn a 
quite different inference from the failure of the 
prosecution to call these witnesses. 

[ 17 ] A glance at this second search list also 
shows that the signatures of the two witnesses 
appear to be in the same hand. Whether the 
two signatures were written by the same person 
would of oourse be a matter for the jury, but I 
think the jury should have been warned about it 
and aBked to consider whether theBe signatures 
were genuine at all, particularly having regard 
to the faot that neither of the persons who are 
supposed to have signed is called as a witness. 
Further, the names of these searoh witnesses 
which have to be inserted at the head of search 
list appear to have been inserted by the same 
hand as that which wrote the signatures in the 
searoh list. Of course, it would be for the jury to 
say whether the writing was in the same hand, 
but the similarity is such that that point should 
have been made to the jury in the summing up 
and they should have been asked to consider 
whether the names of the witnesses at the head 
of this dooument and their signatures at the foot 
were or were not all written by the same person. 

[18] Farther, a comparison of these docu¬ 
ments makes it quite clear that the person who 
wrote the names of the witnesses in the first 
search list oould not possibly have written their 
names in the second searoh list because even to 
a person without the slightest knowledge of 
handwriting, the handwriting is entirely different. 
Why was it necessary to obtain the services of 
some other person to write the names of the 
witnesses in the second searoh list ? Why oould 
not the offioer, who wrote the headings of the 
first searoh list, have written the headings of 
the second searoh list ? The prosecution offered 
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no explanation and the jury were never asked 
to consider these facts. 

[19] Mr. Banerjoa has contended that the 
police were not bound in law to draw up a search 
list. But I need not enter into that question. 
Searoh lists are said to have been drawn up and 
were put in evidence and one of those docu¬ 
ments appears on the face of it to be a highly 
suspicioub document. Further, the persons who 
are supposed to have witnessed both these docu- 
ments were never called. If those documents 
are genuine and were supported by the search 
witnesses the prosecution would have gone a 
long way to proving that there were springs in 
the lorry. But the jury should in my view 
have been carefully directed to consider whether 
the second search list was not an entirely bogus 
document. If the jury had come to the con¬ 
clusion that it was, it might well then have 
come to the conclusion that the case for the 
proseoution, that springs were found in this 
lorry, was false. Mr. Banerjea also contended 
that as learned advocate for the defence had not 
noticed the suspicious features in this second 
search liBt the Judge was under no duty to make 
any point about the search list to the jury. 

[20] It is an elementary principle of criminal 
administration that counsel can make no ad¬ 
mission binding on his client. That being so, i9 
his client bound by the fact that counsel is not 
astute enough to discover some obvious flaw in 
evidence ? Further, if suoh a flaw in the evidence 
exists and has been overlooked by counsel, does 
that exonerate the learned Judge from puttingi 
the case fairly and properly before the Jury? If 
counsel for the defence does not notice that a 
document is highly suspicious it is the duty of 
the Court to point that fact out if the document 
is suspicious. The Court cannot shelter itself 
behind a plea that as the attention of the Court 
was not drawn to it the Court did not look at the 
document. It appears to me in the present case 
that the learned Judge should have most care¬ 
fully warned the jury about these search lists 
and have warned them further that a serious 
inference could be drawn against the proseoution 
by their failure to call any of these search witne¬ 
sses, if the explanation that the searoh witnesses 
had' miraculously disappeared was not accepted 
by the jury. Nothing whatsoever was said upon 
this matter. 

[21] There is one other feature whiob is rather 
striking and which the learned Judge omitted to 
notice in his charge to the jury. Biswanath in 
bis evidence stated that he fired only one shot. 
But a Sub-Inspector who oame on to the soene 
fairly soon afterwards stated in the Court of the 
committing Magistrate that he found a number 
of cartridges near the lorry, though he tried in- 
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the Court of Session to resile from that state- 
ment. The first information report only mentions 
one shot and there is only one cartridge men¬ 
tioned in the first search list. There were however 
three wounds on the deceased driver, a graze on 
the forehead, a serious wound on the neck which 
was obviously a gunshot wound and the gunshot 
had fractured the vertebrae and there was also 
what was obviously a gunshot wound on the 
left side of the chest. The doctor who was called 
as a witness stated in the Court of the committ¬ 
ing Magistrate that all these three wounds could 
have been caused by one bullet, but how one 
bullet could cause a graze on the forehead, a 
serious deep wound on the neck, and a fractured 
vertebrae and a wound which appeared to have 
been bone deep in the chest, is wholly impossible 
to understand. I cannot believe that the dootor 
really meant that these three wounds could 
possibly have been caused by one bullet, but that 
is what he is recorded as having said. The 
wounds would suggest that there was a number 
of shots which would leave a number of cartri¬ 
dges lying near the lorry as spoken to by a 
witness in the Court of the committing Magis¬ 
trate. J he learned Judge says nothing about this 
very odd piece of medical evidence. He did 
mention that the Sub Inspector had stated in 
the Court of the committing Magistrate that he 
had found cartridges and had later resiled from 
that statement, but he never asked the jury to 
consider whether the wounds did not show that 
there must have been more than one shot and 
that the evidence of Biswanath was obviously 
untrue. 

[22] If there is any truth in the defence ver¬ 
sion, a number of shots might well have been 
fired to stop this lorry. Biswanath might have 
suspected that this lorry was after no good 
although admittedly it was standing on a kutoha 
road which was a public road and it might well 
have been there for purposes which were entirely 
innocent. If a constable suspected that the 
occupants of the lorry had some criminal designs 
he might well have fired to stop the lorry and 
accidentally hit the driver and he might well 
have fired a number of shots. This aspect of the 
case was never brought to the attention of the 
jury although it is not of such importance. The 
failure however to draw the attention of the 
jury to the suspicious character of at least one 
of the search lists and the suspicious nature of 
the evidence accounting for the failure to call 
any of these searoh witnesses was to my mind a 
most material non-direction which might well 
have led to a gross miscarriage of justice in this 
case. 

[23] In my view, the summing up in this cate 
was so defective that the verdiofc of the jury 


A. I.R. 

which was a majority verdict of guilty by 3 to 2 

cannot possibly be sustained and must be set 
aside. 

[24] The question then arises what should the 
Court do ? Mr. Banerjea on behalf of the pro- 
secufcion has asked us to order a retrial. But it 
appears to me that the evidence in this case is 
so unsatisfactory that it would not be safe to 
order a retrial. [His Lordship considered the 
evidence and proceeded:] 

[25] In my view the evidence in this case is 
not such that would warrant a Court ordering 
a retrial and that being so I would allow these 
appeals, set aside the oonvictions and sentences 
and acquit the appellants of the offence of 
dacoity. 

[26] The two persons who are on bail need 
not surrender to their bail and their bail bonds 
are discharged. The remaining appellants must 
be released forthwith unless required by the 
authorities on any other charge. 

Baohawat J—I agree. 

v.B.B. Appeals allowed. 

A. I. R. (37) 1990 Caloutta 314 [G . N. 106.] 

Sen J. 

Corporation of Calcutta — Petitioner v. 
Krishna Chandra Sil and another — Com¬ 
plainant—Opposite Party. 

Criminal Revo. No. 949 of 1949, D/- 30-11-1949. 

Municipalities—Calcutta Municipal Act (III [3] 
of 1923), S. 535 — Order under, behind back of 
party. 

Though S. 535 does not provide for any notice an 
order awarding costs against the Corporation and 
directing it to pay compensation to the oomplainant 
must not be passed without giving the Corporation an 
opportunity of being heard. [Para 1J 

Sunil Kumar Basu —for Petitioner. 

Ankush Chandra Basu—lot Opposite Party 1. 

Order—This Rule has been obtained by the 
Corporation of Calcutta against an order passed 
by Sri P. Basu, Municipal Magistrate, Calcutta, 
awarding oosts against the Corporation and 
directing the Corporation to pay compensation 
to the complainant. The proceedings were under 
8. 5c!5, Caloutta Municipal Aot of 1923. One 
Krishna Chandra Sil filed a petition before the 
Magistrate complaining that a nuisance was be¬ 
ing caused by a Dal mill. This matter was gone 
into by the learned Magistrate and he direoted 
the Corporation to close down the mill within 
one month from the the date of his order and in 
the same order he passed the order for costs 
and compensation. Thi3 was done behind the 
back of the Corporation as no notice was served 
upon the Corporation before the order wa3 
passed. It is true that S. 535, Calcutta Mnnioipal 
Aot does not provide for any notice being 
served but in my opinion it would be entirely 
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unfair and unjust and against all principles of 
law to pas3 an order penalising a party without 
.giving the party an opportunity of being heard. 
The principle audi alteram partem is applicable 
to a case of this description. 

[Q] I thersfore set aside the order of the 
learned Magistrate as regards costs and com¬ 
pensation and direot that notice be served the 
on Corporation to show cause why the costs and 
compensation should not be paid by the Corpo- 
ration. Thereafter the learned Magistrate shall 
hear the parties and pass orders according to 
law. 

D.H. Revision allowed. 


A. l.R. (37) 1980 Calcutta 318 [C. N. 107.] 
Habbies C. J. and Chatterjee J. 

Commissioner of Income-tax Central, Cal - 
cutta — Applicant v. Messrs. Dudwala and 
Co., Calcutta — Respondent. 

Incomo-tax Ref. No. 10 of 1940, D/- 31-8-1949. 

Income-tax Act (1922), S. 26A — Karta of Mitak- 
6 hara joint family entering into partnership with 
stranger — Dissolution of joint family — Registra¬ 
tion of firm. 

The partners of a firm were N representing a Mitak- 
ehara joint family and A. A suit for partition instituted 
by one of the members of the joint family resulted in 
a compromise and a oonsent deoree which stated the 
shares of eaoh of the members of the family after the 
partition. It was further stated that in the firm the 
parties had twelve aon*B share, that it would remain 
joint and that the parties would be entitled thereto 
aoccrding to the shares mentioned in the decree. An 
application under 8. 26A having been made on behalf 
of the firm it was refused on the ground that a3 the 
joint family had come to an end it could not form a 
partnership with a stranger as such until and unless 
the separate members of the family along with the 
stranger formed themselves into a partnership and 
aiked for registration : 

Held that the faot that there was a dissolution of the 
joint family bad no effect at all on the constitution of 
the firm and that, therefore, the firm should be 
registered. [Paras 14 and 21] 

Annotation J C48-Man.) I. T. Aot, S. 26A N. 1. 

8. K. Oupta and J. C. Pal — for Inoome-tax Dept. 
Atul C. Oupta and Hemanta Bose — for Respon¬ 
dent. 

Chatterjee J—At the instance of the Com¬ 
missioners of Inoome-tax, the question of law 
whioh has been referred to this Court for its 

opinion by the Tribunal is in these terms : 

Whether on the (tots end in the circumatancea of 
this oaae the Tribunal wag right In holding that the 
partnership firm of Dudwala Sc Go. should be registered 
under S. 20A of the Inoome-tax Aot.” 

[3] The faote shortly are as follows. The 
partners of the firm were Rai Bahadur Rameah- 
war Natbany, representing the Mitakshara joint 
family under the name and style of Baldeodas 
Rameswar, one Mannalal Musuddi and one 
Bamkumar Agarwal. Mannalal Musuddi went 
oat of the partnership in November 1943 and a 


fre9h deed was executed by which the two 
partners carried on the business of the firm, in 
which the share of Rameswar Natbany (repre¬ 
senting Baldeodas Rameswar) was twelve annas 
and Ramkumar Agarwala three anna3. The 
remaining one anna share was devoted to 
obarity. The deed was dated 10 th February 
1946. 

[3] A suit for partition was instituted by cne 
of the members of the Hindu undivided family. 
That suit was instituted on the original side of 
this Court and was marked No, 1436 of 19-13. 
That litigation resulted in a compromise and a 
consent decree was passed. The relevant clauses 
are set out in para. 4 of the referring order. 

[4] By Cl. 1 of the terms of Settlement, the 
joint family came to an end on 2lsfc September 
1943. In cl. 3 the shares of each of the members 
of the family after the partition are stated. 
Clauses 7 and 10 are important and they are set 
out below, 

Claus; 7. "The business carried on under the namei 
and Styles of Rai Bahadur Baldeodas Rameswar and 
Rameswar Natbany & Co. shall be stopped from tbe 
date hereof but this is not to affect the partoeiship 
carried.on under the name and Style of Messrs. Dudwala 
& Co. in whioh Messrs Baldeodas Rameswar are the 
partners and the said partnership shall be oontinued 
as provided in Cl. 10 hereof.” 

Clause 10. “in tbe firm of Dudwalla & Co. the 
parties hereto have twelve annas shares and it shall 
remain joint and tbe parties shall bo entitled thereto 
acoording to the shares mentioned in Cl. 3 thereof.” 

[5] An application was made in this case 
unde? S. 26 A, Inoome-tax Act. That section is 

in the following terms. 

(1) Application may be made to the Income-tax 
offioer on behaif of any firm, constituted under an 
instrument of partnership, specifying the individual 
Fhares of the partners, for registration for the purposes 
of this Aot and of any other enaotment for the time 
beiDg in force relating to Income-tax or Buper-tax. 

(2) The application shall be made by suoh person or 
persons, and at suoh times and shall oontaio such 
particulars and shall be in such form and be verified 
in suoh manner, as may be prescribed; and it shall be 
dealt with by tbe Income-tax officer in suoh manner 
sb maj be prescribed.” 

[6] Dr. S. K. Gupta, learned counsel for the 
revenue authorities, drew our attention to the 

rules bearing on the subjeot under R. 2. 

“Any firm constituted under an Instrument of 
partnership specifying tbe individual shares of the 
partners may under tbe Provisions of S. 26A, Income- 
tax Aot register with tbe Inoome-tax officer the parti¬ 
culars contained in the said Instrument on application 
made in this behalf. 

[ 7 ] Suoh application shall be signed by all 
the partners. 

[8l In the schedule to the form set out in R. 3 
there is a note whioh says that the application 
must be signed by all the partners (not being 
minors) in tbe firm as constituted at the date 
on whioh the application is made and it musk 
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specify the names of the partner, the address, the 
date of admittance to partnership, interest on 
capital or loans, salary or commission from 
the firm and share in the balance of profit or 
loss. 

[9] Dr. Gupta also drew our attention to 
R. 4 wh:ch states that if on receipt of application 
referred in R, 3 the Income-tax officer is satisfied 
that there is a firm in existence constituted as 
shown in the Instrument of Partnership, and 
that the application has been properly made 
we shall grant a certificate stating that the 
instrument of partnership has been registered 
with him under Section 26A, Income-tax Act. 

[10] The application under S. 26A was re- 
fused by the Income-tax Officer on the ground 
that (as?) the joint family bad come to an end 
it oould not form a partnership with a stranger 
as such until and unless the separate members 
of the family along with the stranger Ram 
Kumar formed themselves into a partnership 
and asked for registration. 

[11] On appeal the Assistant Commissioner 
took the same view. But the Tribunal held, 
and in our opinion rightly that the application 
ought not to have been refused and that the 
application was maintainable under 3. 26A. 

[ 12 ] Inasmuch as the Tribunal allowed the 
appeal of the asseBsees and ordered that the 
firm of Dudwala and Company should be regis¬ 
tered the revenue authorities wanted the above 
question to be referred to this Court. 

[13] In our opinion, the Appellate Tribunal 
was justified in taking the view that 8 . 26A 
did apply to this case. All that the section 
requires is that there should be a firm consti¬ 
tuted under an instrument of partnership and 
that the deed of partnership must speoify the 
individual shares of the partners and that an 
application should be made in the prescribed 
form and should oomply with the Rules. 

[14] Dr. Gupta’s point is that in the appli. 
cation form it was stated that Nathany was the 
Karta or manager of a Hindu undivided family. 
If so it was a mere surplusage. The fact that 
there was a dissolution of the joint family which 
was governed by the Mitakshara School of law 
had no effeot at all on the constitution of the 
firm. It was rightly oonoeded by Dr. Gupta 
that the members of the Joint family were not 
partners of the firm of Dudwala and oompany. 
Where A, the karta or managing member of a 
Hindu joint family enters into a partnership 
with B, a stranger, then A alone oan be taken 
to be a partner and B is entitled and bound to 
treat only with A as a co-partner. In a suit 
for dissolution only A and b would be parties. 
To enable the members of A’s family to inter, 
vene in the affairs of the firm would introduoe 


confusion into partnership law and would 
paralyse trade and business. Coparcenary is- 
the result of status but partnership is oonstitu- 
ted by contract and the members of a's family 
have no contractual relations with b. The 
Karta, Rai Bahadur Rameswar Nathany, was 
thus one of the partners and the faot that there 
was a disruption of the ooparcenary to which 
he belonged did not affect his status as a part¬ 
ner of the firm. 

[15] It was urged by Dr. Gupta that a Hindu 
undivided family governed by the Mitakshara 
school of Hindu law ceased to exist as such on 
the institution of the suit and in any event on 
the consent decree being passed therein. Accor, 
ding to the true notion of an undivided Mitak. 
shara family, it is settled law that no individual 
member can predicate of the joint property, 
that he as a member of a joint family, has a 
certain definite share. Partition, therefore, con- 
eists in ascertaining and defining the shares of 
the coparceners in the joint properties and 
the actual division of the properties by metes- 
and bounds is not neoessary. 

[16] Dr. Gupta argues that under cl. 10 of 
the decree, it was stated that in the firm of Dud¬ 
wala and Company the parties had twelve 
annas share and it was stated that it shall 
remain joint. But he points out that the con¬ 
sent decree further provided in that clause 
that the parties shall be entitled thereto accor¬ 
ding to the shares mentioned in ol. 3 thereof 
which defines the shares of eaoh of the mem¬ 
bers of the family in the joint family assets or 
properties. 

[17] In our opinion, even if ol. 10 did not 
state that the parties would be entitled to the 
12 annas in the partnership according to the 
shares mentioned in ol. 3 of the terms of 
settlement, the effect would be the same. After 
the shares have been defined the members of 
the Mitakshara joint family may divide the 
property by metes and bounds or they may 
continue to live together and enjoy the 
property in common. Yet, that would effeot 
the mode of enjoyment but not the tenure of 
the property. Therefore, the mere mention that 
the parties would be entitled to twelve annaa 
share of the firm of Dudwala and Company 
according to the shares epeoified in the termB 
of settlement did not make any alteration as ’to- 
the real character of the property. The family 
ceased to be joint and the shares were defined, 
and the necessary consequence is that any pro- 
perty, e. g., the twelve annas share in that 
firm would be held by the members of the 
family aa tenants in oommon. 

[ 18 ] But that has no effeot whatsoever on- 
the rights of the Rai Bahadur as a member of 
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the firm. It cannot be contended that the firm 
■waa dissolved because the consent decree had 
been passed in the suit brought by one of the 
Nathanys in this Court. The revenue autho- 
cities are really refusing to register the firm 
80 as to exaot higher tax on the basis that they 
were an unregistered firm. It is not really their 
oase that Dudwalla & Co., ceased to be a firm. 
Only the nature of the liability of the Rai 
Bahadur vis-a-vis his coparceners was 
changed as a result of that decree in the parti- 
tion suit. Before the disruption he as Karta 
was liable to account in a very limited sense. 

A co-paroener seeking partition is not entitled 
to require the Karta to aooount for his past 
dealings in the family property. All that he is 
entitled to is an account of the family property 
as it exists at the time he demands a parti¬ 
tion. That law was settled in 'this High Court 
in the case of Parmeshwar Dube v. Gobind 
Dube, 43 cal. 469: (a. i. R. (3) 1916 cal. 600 ). 
After the partition decree was passed, the Rai 
Bahadur would be liable to render account 
in respect of the twelve annas share on 
!a different basis. But still he would oontinue 
to be a member of that firm and the partner¬ 
ship would not be in any way affected by the 
passing of that decree in the partition suit. 

[19] In my opinion the Tribunal was right 
when it took the view that the partnership oon. 
tinued and S. 26A was applicable. 

[ 20 ] Vis-a-vis the members of the family 
of the Rai Bahadur might be liable to account, 
as I said before, on a different footing. But he 
did not cease to be a partner of the firm and 
as such the application was rightly made under 
S. 26-A on behalf of the firm which was consti¬ 
tuted under a proper instrument of partition 
whioh • specified the individual shares of the 
partners. 

[21] The answer to the question put to us 
must therefore be in the affirmative. The as- 
sessees are entitled to their costs of thi3 Refer, 
enoe. Certified for two counsel. 

Harries C. J —I agree. 

v.b.b. Deference answered. 

A. I. R. (37) 1980 Calcutta 317 [C. N. 108.] 

J. P. Mitieb J. 

King v. Alfred D'Cruz and others. 

Criminal Case deolded on 12-12-1949. 

Criminal P. C. (1898), S. 282—Jury—Discharge 
of—Inherent powers of Court. 

Bo far ae the Code of Criminal Procedure is con¬ 
cerned, the power of the Court to discharge a jury is 
oonflned to Sa. 282 and 283 thereof. The Court has, 
nevertheless, an inherent power to discharge a jury 
which lc not oonBned to oases of misoonduot as such, 
but plainly extends to a oase where the Jndge finds 
seasons for doabtlng the impartiality of the jury. Thus 
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where the foreman of the jury expresses his opinion as 
to the veracity of a proseoution witness in open Court 
at an early stage, the Judge can discharge the jury and 
order fresh trial with a new jury: A. I. R. (23) 1936 
Oudh 268, Ref. [Paras 4, 6] 

Annotation (’60-Com.) Cr. P. C., S. 282, N. 2. 

J. M. Banerjee.—iot the Crown. 

Miss Jyotxmoyeo Mitra.—lov the Defence. 

Order _In this oase, the three accused par¬ 

sons—Alfreed D’Cruz, Shiral D’Cruz and one 
Lakhi Dasi—have been charged under 8 . 363 and 
366, Penal Code. The’two charges relate respecti¬ 
vely to abduotion and kidnapping from lawful 
guardianship of a girl called Teresa Gomes. 

[2] The jury were empanelled on the eth and 
after the opening of learned oounael for the 
prosecution, Dr. Kabir Hossain, Professor of 
Medical Jurisprudence, Medical College, Cal¬ 
cutta, and one Dr. A. K. Chakravarty, radiologist, 
Calcutta Police Hospital, were examined. The 
evidence of these witnesses was concerned with 
the age of the girl in July this year. The next 
and the third witness for the prosecution was the 
girl said to have been abducted and kidnapped, 
that is, Teresa Gomes. 

[3] At the conclusion of the last named wit¬ 
ness’s evidence I asked the gentlemen of the jury 
if they had any questions to put to the witness, 
whereupon the foreman of the jury, instead of 
putting any question, expressed the view that 
the story told by the said witness wa3 untrue. 
This expression of opinion in open Court at an 
early stage of the trial is, in my opinion, calcu¬ 
lated to cause a miscarriage of justice. 

[ 4 l So far as the Code of Criminal Procedure 
is concerned, the power of the Court to discharge 
a jury is confined to Bs. 282 and 283 thereof. The 
Court has, nevertheless, an inherent power to 
discharge a jury in a case suoh as this. That 
power is not confined to cases of misconduct as 
suoh, but plainly extends to a case whero the 
Judge finds reasons for doubting the impartiality 
of the jury. 

[5] There is authority for discharging a jury 
in oiroumstancea such as these. In a case repor¬ 
ted in Bindeshi v Emperor, 37 Or. L. J. 749: 
(A. I. R. 23) 1936 Oudh 268), it was held that 
if a jury expresses an opinion clearly regarding 
the guilt or innocence of an accused person be¬ 
fore the charge to the Jury has been delivered, 
the Judge would be well advised in discharging 
the jury and to hold a fresh trial with a fresh 
jury. 

[6] In this case, the expression of opinion by 
the foreman of the jury happens to be in favour 
of the accused persons. But a premature expres¬ 
sion of opinion adverse to an acouBed perBon 
would be a very grave matter, and, consequently, 
as a matter of principle, and having regard to 
all the oiroumstanoea of this oase, I feel that thia 
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jury should be discharged and that the aocused 
persons be remanded for a fresh trial before a 
fresh jury. 

[7] This jury is, therefore, discharged. I 
direct that there be a new trial of the accused 
persona with a new jury. 

d.k.r. Case remanded. 

I. R (37) 1950 Calcutta 318 [C.N. 109.] 
Harries 0. J. and Bachawat J. 

Purnendu Nath Tagore and others — Appel¬ 
lants v. Sree Sree Radha Kanta Jew and others 
— Respondents. 

Civil Appln. arising out of Federal Court Appeal 
No. 18 of 1949, D/ 1-3-1950, 

* Civil P. C. (1908) O. 45, R. 7 (1) _ Supreme 
Court Rules (1950), O. 12, R. 3 —Power to accept 
security other than cash or Government securities. 

The Iligh Court has power to acoept security in 
immovable property instead of cash or Government 
securities, if that is tendered in time permitted by 
O. 45, R. 7 and if it is an order which the justice of 
the case requires, though no application was made to 
the Court for permission to deposit such security in 
accordance with the proviso to O. 46, R. 7 (1). 

[Paras 5, 9, 6. 10] 
Annotation: (’44-Com.)Civil P. C. 0.45 R.7, N.4, 6, 

Nirmal Chandra Chakravariy and Kshetra Mo¬ 
han Chatcrjee —(or Appellants. 

Bcnoy Behari Sen —tor Respondents. 

Harries C. J.— This is a somewhat unusual 
application. The petitioners wero given leave to 
appeal to the Federal Court and the last day 
for depositing the security required by O. 45, 
R. 7, Civil P. C. was 28 th February 1960. On 
27th February 1950, the proposed appellants 
tendered eeourity in immovable property 
which tboy value at over Rs. 20,000. This security 
was tendered'in this Court within time and the 
question arises whether this Court can accept 
that security in lieu of oash or Government 
securities. Order 45, R. 7, of the Code provides ; 

“ Where the certificate is granted, the applicant 
shall, within ninety days or such further period, not 
exceeding sixty days, as the Court may upon cause 
shown allow from the date of the decree complained of, 
or within six weeks from the date of the grant of the 
certificate, whichever is the later date,- 

(a) furnfsh security in cash or ^Government secu¬ 
rities for the costs of the respondent, and 

(b) deposit the amount required to defray the ex¬ 
pense of translating, transcribing, indexing and trans¬ 
mitting to His Majesty in Council a correct copy of the 
wholo record of the suit .... 

Provided that the Court at the time of granting the 
certificate may, after hearing any opposite party who 
appears, order on the ground of special hardship that 
some other form of security may be furnished: 

Provided further that no adjournment shall be gran¬ 
ted to an opposite party to contest the nature of such 
security . . . .” 

[ 2 ] It is to be observed that the amount 
required to defray the expenses of translating 
and forwarding the record to Delhi has 
been deposited in cash and the only question 


is whether security in immovable property ca& 
be accepted in lieu of rs. 4,ooo in cash or in 
Government securities. 

[3] There can be no question that the propos- 
ed appellants could have asked for such an 
order when they obtained leave to appeal. Tho 
proviso to sub-r. (l) of R. 7, expressly permits 
the Court to allow such an application. How¬ 
ever, no application was made at the time of 
granting the certificate for leave to appeal and 
the question arises whether it can be made now. 

[4] I do not think that this 13 a ca3e where the 
proposed appellants ask for an extension of time. 
It is true that time has elapsed, but as I have 
already said, this security was tendered within 
time and the only question that we have to 
deoide is whother or not the Court has power bo 
accept security in immovable property instead 
of cash or Government securities. I may say 
that learned Advocate for the proposed appel- 
lants informed this Bench on 27th February 
that he had tendered security in immovable 
property and asked the Benoh then to deoi¬ 
de the matter. But we could not do so and ad¬ 
journed the matter to today for decision. The 
application must therefore be treated as having 
been made to this Court within time. 

[6] We must now consider whether the Court; 
has power to accept seourity in immovable 
property, though no application was made to 
the Court for permission to deposit such securi¬ 
ty in accordance with the proviso to 0.45, R.7(i). 

[6] The Privy Council had drafted certain rules 
]elating to orders which this Court could make 
when the provisions of o. 45, R. 7 had not been 
complied with. These rules have now been adop¬ 
ted by the Supreme Court. The Privy Council 
rule was R. 9, of the Privy Council Rules dated 
9th February 1920. The rule was in these terms: 

“Where an appellant, having obtained a certificate 
for the admission of an appeal, fails to furnish the 
eeourity or make the deposit required (or apply with 
due diligence to the Court for an order admitting the 
appeal), the Court may, on its own motion or on an 
application in that behalf made by the respondent 
cancel the certificate for the admission of the appeal 
and may give such directions as to the oost of the 
appeal and the security entered into by the appellant 
as the Court shall think fit, or make such further or 
other order in the premises as, in the opinion of the 
Court, the justice of the case requires." 

[7] ThiB rule has been adopted by the Sup¬ 
reme Court and appears as R. 3 of o. 12 of the 
Supreme Court Rules, 1950. 

[8] This Court has uniformly held that B. 9, 
Privy Council Rules of 1920 did not give this 
Court a right to extend the time to make a 
deposit and that if deposit was not made as 
provided by o. 45, R. 7, the Court was bound to 
oancel the certificate. Other Courts have taken 
a different view. 



Calcutta 319 


4950 Panohanon v. 

[9] This Court however has never been called 
upon, aa far as I can see, to consider whether or 
not the Court can accept seourity other than 
money oc Government securities, especially if 
that seourity is tendered within the period 
allowed by 0 . 45, B. 7. The Bombay High 
Court has clearly held that a Court can accede 
to an application to allow a ohange in the form 
of seourity though the time for making the 
deposit and for furnishing the seourity has elap. 
Bed. The matter was considered in the case of 
Bevanshidaya Sangava v. Qudnaya Ninyava , 
A. I. R. (18) 1931 Born. 278: (132 I. 0. 488) in 
whioh it was held that notwithstanding the pro- 
viso to R. 7, 0. 46, the Rule 9 prescribed by the 
Privy Council prevails under 8. 112 and the 
High Court has jurisdiction not only to extend 
the time for making the deposit and for furni- 
ehing the seourity but also to ohange the form 
of seourity in a fit case. 

[10] It will be impossible having regard to 
the authorities of this Court for this Bench to 
hold that we could extend the time for making 
the deposit, but I do not think that the autho- 
rities of this Court touch the question whether 
we could allow a different security, particularly 
If that was tendered within the time permitted 
in O. 46, JR. 7. It seems to me that we can make 
such an order if we are of opinion that it is an 
•order whioh the justice of the case requires. 

[11] The proposed appellants are members of 
a well-known family owning large zemindary 
properties in East Bengal. The proposed appel. 
lants will take their father’s property if they 
take it at all under the terms of a will made by 
their father. It appears that disputes have arisen 
and a learned Judge of this Court has appointed 
the Administrator General of West Bengal as 
trustee and exeoutor de bones non of the estate 
of the late father of the proposed appellants 
and at the moment the proposed appellants are 
only receiving a sum of Rs. 2600 each for main¬ 
tenance. Learned advocate informs us and we 
have no reason to disbelieve this statement that 
the Administrator General is finding it extremely 
difficult to pay the maintenance. The income 
must come out of this zemindary property, mainly 
out of the zemindary property in East Bengal 
and it ia notorious that Zemindars residing in 
India find it praotioally impossible to {realise the 
rents of their property in Pakistan. That being 
so, it appears to me that the proposed appellants 
are in very serious difficulty about providing the 
security in cash or in Government securities. 
Fortunately, however, one of them owns house 
property in Uttarpara outside Calcutta. It was 
bought in 1938 foe Bs. 8,000 aBd it is oertainly 
worth three or four times that sum now aa the 
value of property has increased enormously in 
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the industrial suburbs of Calcutta. It seems to 
me that this is a case where the justice of the 
case demands that we should accept some secu¬ 
rity other than cash or Government securities. 
Owing to partition and the state of feeling bet¬ 
ween the two countries, for which the proposed 
appellants are in no way responsible, they find 
themselves in serious difficulties with regard to 
cash. They oan provide amplo seourity in im¬ 
movable property and I think we should accept 
that as seourity deposited within the period 
allowed by 0 . 46, R. 7, Civil P. C. 

[ 12 ] It might be argued that as this Court} 
has held that R. 9, Privy Council Rules, does not 
permit the Court to extend the time it cannot 
be held to permit the Court to change the form 
of seourity. It appears to me that the authori- 
ties of this Court deal only with the extension 
of time and where the justice of the oase 
demands that some other form of security should 
be accepted, I think this Court has juriadiction 
to do it. If security in immovable property be 
not acoepted in this case very grievous injustice 
might be done to the proposed appellants for no 
fault of their own. 

[13] In the result therefore we hold that the 
security in immovable property deposited must 
be eocepbed subjeot to the learned Registrar of 
the Appellate Side of this Court satisfying him¬ 
self as to the title. 

[ 14 ] The proposed appellants have given an 
undertaking that they will again within six 
months deposit four thousand rupees in cash or 
Government securities in place of the immov- 
able property now deposited as security. If that 
is done the immovable property given as secu- 
rity will be released. If that ia not done, liberty 
ia given to the proposed respondents to apply 
for further orders. 

[15] The costs of this application will bo cost 
in the appeal, bearing-fee being assessed two gold 
mohurs. 

Baohawat J.—I agree. 

V.B.B. Application allowed. 

A. I. R. (37) 1950 Calautta 319 (0 . N. 110.] 

Roxburgh J. 

Panchanon Shaw — Decreee-holder — Peti. 
tioner v. Satyabandhu Mukherjee — Judgment- 
debtor—Opposite Party. 

Civil Rale No. 1927 of 1949, D/- 7-3-1950, against 
order of Munsif, 1st Court, Aliporo, D/- 12-9-1949. 

(a) Tenancy Laws—Calcutta Thica Tenancy Act 
(II [2] of 1949), S. 28—Order under—Appeal. 

The power given under S. 28 Is a special and extra¬ 
ordinary statutory power given by the statute and an 
appeal against an order under the section would only 
lie if special provisions were given by the Act for an 
appeal creating a power. [Para 3] 
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(b) Tenancy Laws-Calcutta Thica Tenancy Act 
(II [2] of 1949), Ss. 28 and 31— Pre-Act consent 
decree —If can be rescinded. 

It cannot be said, in view of the provisions of S. 31, 
that a consent decree, even if in some points it is not 
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in conformity with the Act, is not in a broader sense 8ub *s. (!) of S. 6 or S. 27.” 


lNDHU (Roxburgh J.) ■ A. I. R, 

[ 2 ] The Munsif had power under B. 28 of the 
Aot to rescind the decree if he was 

‘‘of opinion that the deoree or order was not in confor¬ 
mity with any provision of this Aot other than 


in conformity with the Act, in the view that pre-Aot 
contracts may exist having the effect of barring the 
provisions of the Act. [Para 6] 

Where in a suit in ejectment a consent decree was 
passed before the Aot came into force on the grounds 
that proper notice giving at least 15 days’ notice had 
been given to the tenant and that there were arrears of 
rent and there was no agreement by the tenant to over¬ 
look the fact that full one month’s notice had not been 
given to him as required by S. 4 of the Aot as there 
was no such requirement of notice before the Act wa3 
passed : 

Held, that the consent decree could not be resoinded. 

[Paras 7 and 8] 

Sarat Chandra Jana —for Petitioner. 

Amaresh Chandra Roy— for Opposite Party. 


The Munsif has interpreted this to mean that 
he is to treat the suit as though wholly governed 
by the provisions of the Aot although the Act 
was not in foroe either at the time of institution 
of the suit or at the time of the decree. He has 
held that although strictly speaking the decree 
could not be said to have been made on the 
ground" of existence of arrears of rent, a 
ground which, in 8. 3 (l) of the Aot, has been 
now made one of the grounds for eviction, 
nevertheless as there was a claim for arrears 
and a decree for arrears, he thought that the 
decree was, even on his interpretation, in this 


Order. — This is a Rule against an order of 
the Munsif, 1st Court, Alipore purporting to be 
under 8. 28, Calcutta Thika Tenancy Aot, 1949 , 
rescinding a compromise decree for ejectment 
made iu the suit before him on 15th July 1948. 
The petitioner here, as plaintiff, brought a suit 
on 9th April 1948, for ejectment of the opposite 
party alleging that five months’ rent was due 
and also that notice under S. 106, T. P. Act, had 
been served requiring the defendant to vacate 
on the expiry of the month of ootober 1947. It 
may be noted that in his petition the petitioner 
alleges that the tenant was in occupation on two 
leases which expired with the month of October, 


respect in conformity with the provisions of the 
Act. He has however held that it is not in con¬ 
formity with the provisions of the Act beoause 
the notioe given, as appears from the record, 
was not in accordance with the provisions of 
8. 4 of the Act which requires at least one 
month’s notice in writing expiring with the end 
of the month of the tenancy. A notioe was eent 
by ordinary post on 80th September and there 
was a registered notice, the receipt whereof 
shows that the notioe was refused on 2nd Octo¬ 
ber. Without going into the question further the 
Munsif has assumed that this shows that at 
least one month’s notice was not in fact given. 


1947 and that the notice in question was merely [3] A preliminary point was taken against 
issued out of abundant caution. No reference to this application in revision on the ground that 
the fact of the leases, however, was made in the the order of the Munsif under 8. 28 rescinding 
original suit. The suit was compromised and a the decree was itself a deoree and was therefore 


deoree passed in accordance with the terms there¬ 
of. These were, briefly: The plaintiff was to get a 
decree for ejeotment with costs and also a decree 
for Rs. 125 on account of arrears of rent and 
rs. 40 as damages, but the defendant was given 
an option to remain on the land until the 15 th 
October and then give up peaceful possession by 
removing some of the structures. For the re¬ 
mainder the plaintiff was to pay Rs. 600. Fur¬ 
ther, if the tenant vacated in accordance with 
the terms h9 was to get an extra Rs. 260 as com¬ 
pensation and then the decree was to have no 
effeot. The decretal amount for arrears of rent, 
damages and costs was to be deemed to be fully 
satisfied. If the terms were not oomplied with, 
the deoree was to remain in full force and effect. 
The tenant did not vacate and comply with the 
terms of the contract although the plaintiff 
deposited Rs 760 in Court. On 28th February 
1949, the Calcutta Thika Tenancy Act came into 
force and thereafter the tenant made an appli¬ 
cation under s. 28 thereof and the Munsif has 
allowed the application and resoinded the deoree. 


appealable to the Distriot Judge. In my opinion 
the contention is not sound. The power given 
under 8. 28 is a special and extraordinary statu¬ 
tory power given by the statute and an appeal 
would only lie, in my opinion, if special provi¬ 
sions were given by the Act for an appeal creat¬ 
ing a power. 

[4] Many points were canvassed before me 
which I do not think it necessary to disouss. In 
my opinion, the special feature of this case is 
that the deoree in question was a consent deoree 
and although 8. 81 of the Act specially provides 
that nothing in any contract between a landlord 
and a Thika tenant after the commencement of 
the Aot shall take away or limit the rights of 
the tenant, by implication there is no bar in the 
case of a contract made, as in the case of this 
consent deoree, prior to the commencement of 
the Act. 

[5] In a proper case, it will be necessary to 
consider what exaot difference wa3 intended by 
the Legislature between the provisions of S. 28 , 
which deals with rescinding pre-Aot deoreefl 
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•vrhioh bad nob been exeouted, and 8. 29, whioh 
■deals with pending suits and proceedings in exe¬ 
cution (necessarily ol pre Aot deorees). The 
latter enjoins the controller on transfer of the 
pending oase, 

M to deal with it in acoordanoe with the provisions of 
thi9 Aot aa if ibis Aot had been in operation on the 
date of institution of the suit or proceeding.” 

Seotion 29 also speoifioally makes a provision 
•excluding the operation of 8. 4 (requiring notice) 
whereas no such exclusion is made in S. 28. On 
the other hand 8. 28 exoludes sub-s. (l) of s. 5, 
(which requires proceedings in ejeotment to be 
■instituted before the Controller) whereas S. 29 
makes no such exclusion. Seotion 28 again ex¬ 
cludes S. 27 whioh deals with appeal, review and 
execution. How this seotion could ever have 
been thought to have had any bearing on any 
question of rescinding a pre-Aot decree is beyond 
my comprehension, but the faot that these 
exceptions were inserted in S. 28 will in due 
course have to be considered in trying to inter- 
,pret exaotly what 8. 28 means. 

[6l In any view of 8. 28, I cannot see how it 
can be said, in view of the provisions of 8. 31, 
that a consent deoree, even if in some points it 
is not in conformity with the Act, is not in a 
broader sense in conformity with the Aot in the 
view that pre-Aot contracts may exiBt having 
the effect of barring tho provisions of the Aot. 

[7] The question of whefher a consent decree 
could be set aside under S. 9 b (3), Calcutta House 
Bent Control Order, 1943, was considered in the 
case of Haji Mohammad Ekramal Hague v. 
Rebati Bhusan Mukherjee, 53 0. w. N. 869, in 
which reference was made to previous cases, 
some of wbioh were dissented from. The wording 
of that seotion is of course different from the 
wording of either S 28 or 8. 29, Calcutta Thika 
Tenanoy Aot, bub the view was held that the 
consent deoree could only be set aside where 
either the deoree or the proceedings in the suit 
showed that the real ground on which the land¬ 
lord sought eviotion was non-payment of rent by 
the tenant, that is to say, where the tenant bad 
Agreed to a decree being made on a ground 
whioh was speoifioally not a sufficient ground 
under the new Aot if arrears had been paid up. 
Even applying the principle in the present oaee 
it would not operate to upset the deoree passed. 
The deoree in the oaee was passed on the ground 
that proper notice giving at least 15 days’ notice 
had been given to the tenant. There was also 
the faot, which has now beoome a "ground”, 
namely, that there were arrears of rent. There 
was no agreement by the tenant to overlook the 
foot that full one month’s notioe had not been 
{given to him as now required by B. 4 of the Aot. 

1950 C/41 k 42 


The question of one month’s notice oould never 
have been present to the minds of the parties for 
the simple reason that until the Caloutta Thika 
Tenancy Aot was passed there never was any 
suoh requirement of notice. 

[8] Hence for both these reasons I hold that 
the learned Munsif wab in error in bis interpre¬ 
tation of the Calcutta Thika Tenancy Act and 
ehonld not have rescinded tho decree. 

[9] It remains to mention ono other point 
arising out of decisions in the cases of Moham¬ 
mad Mateen v. Baijnath Bajoria, U a w. N. 
287 : (85 C. L. J. 66) and Murari Mohan v. 
Prokash Chandra , 63 o. w. N. 6i0 : (a. i. r. (37) 
I960 Cal 580), where it has been held that before 
a tenant oan olaim any of the benefits of the 
Caloutta Ttiiba Tenancy Aot, he i3 required to 
show that he is a thika tenant within the mean¬ 
ing of 8. 2 (5) of the Act which requires him to 
show that he holds 

“under the system commonly known as ‘Thika’ ‘Thika 
Masik Utbaodi’, ‘Thika Masik’ 'Thika Ba;tu’ or any 
other like system.” 

The learned Munsif has simply assumed with¬ 
out further investigation that the defendant 
was such a tenant. It was suggested in argu¬ 
ment before me that the use of the word 
"system” in S. 3 (iv) shows that the wording aa 
used in the Act has a somewhat colourless con¬ 
notation and that too much stress has been 
laid iu the oases cited on the use of the word in 
the definition of thika tenant. The practical 
difficulty seems to be that nobody but the drafts¬ 
man apparently knows of any real system’ and 
therefore it is a matter of some practical diffi¬ 
culty for any thika tenant commonly understood 
as euch, to show that he is a thika tenant with¬ 
in the meaning of the definition It is true that 
on the other side of the pioture, unless some dis¬ 
tinction is made, then all monthly tenants of 
many different kinds of premises whioh nobody 
would thiDk of describing as "thika” tenants 
may bring themselves under the provisions of 
the Aot, provided they put up a suitable shed or 
two on some open space attached to the premises. 
These are matters for the Legislature. I see no 
reason to differ from the view expressed in the 
cases oited, so that even had I been disposed on 
other grounds to allow this Rule, it would have 
been necessary to have sent the case bask for the 
learned Munsif to eee if this particular thika 
tenant oould succeed in showing that he belong, 
ed to that apparently rare (if at all existent) 
variety defined in S. 2 (5) of the Act. 

[iol The resnlt is that this Role is made 
absolute. The order of the learned Munsif rescind¬ 
ing the deoree is set aside. The case will go back 
to him for disposal in accordance with the pro¬ 
visions of S. 28, namely, by transferring it to tha 
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Controller for execution under the Act. I make 
no order ag to costs. 

v.R.B. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 322 [G. N. 111.] 

Das Gupta J. 

Hem Chandra Dutta — Auction.pur chaser 
— Petitioner v. Ilaran Chandra Mete and 
others—Judgment debtors—Opposite Party. 

Civil Rule No. 1635 of 1948, D/- 29th March 1949, 
against order cf Munsif, 2nd Court, Alipur, D/- 21st 
September 1948. 

Civil P. C. (1908), O. 21, R 95 — Demolition of 
kutcha huts — Power of officer delivering posses, 
sion. 

Order 21, R. 95 dce3 entitle the auot : on purchaser to 
get the property without ita beirg burdened with struc¬ 
tures such as kutcha huts and as a part of delivering 
possession the Court’s officer can take down those huta 
provided he doea it with due regard to the rights of the 
judgment-debtor, even though the writ under 0. 21, 
R. 9-5 does not particularly mention the removal of the 
huts : A. I. R. (20) 1933 Cal. 469, Rel. on ; 18 W. R. 
527 and A. I. R. (21) 1934 Cal. 751, Disting. 

(Paras 3, 4, 12] 

Annotation : (’44-Com.) Civil P. C., 0. 21, R. 95, 
N. 8, Pt. 9. 

Rajendra Dhwan Bakshi and Anil Kumar Milter 

— for Petitioner, 

Bankim Chandra Banerjec and Narendra Nath 
Banerjee — for Opposite Party. 

Order. — This Rule raises the question whe¬ 
ther the Court, in ordering delivery of posses¬ 
sion under O. 21, R. 95, Civil P. 0.. can order 
removal of the huts standing on the land, where 
the auction-purchaser, who asked for delivery 
of possession, had purchased the land but had 
not purchased the huts. 

[2] The words of 0. 21, R. 95 make provision 
for removing any person who refuses to vacate 
the property of which possession is to be given. 
Specific provision has not, however, been made 
therein for removal of any structures. 

[3] Reliance is placed by Mr. Bakshi, on behalf 
of the petitioner, on the observations of Rankin 
C. J. in the case of The Government of Bengal 
v. Alimaddin, 57 o L. J. 4L : (a. i. r ( 20 ) 1933 
cal. 469: 31 Or. L J 856), which though a criminal 
case, did raise this question of the duties of the 
Court’s officers acting under a writ under o. 21 , 
R. 95, Civil P. 0. The question which arose 
there was whether the accused persons had any 
right of private defence against the act of the 
officer in demolishing the huts. The Nazir was 
sent there to execute a writ under O. 21, R. 95. 
The learned trial Magistrate had held that the 
Nazir was not entitled to demolish the struc¬ 
tures and so the plea of private defence was avail¬ 
able to the accused persona. In considering this 
question, Rankin 0. J. said that it cannot be 
said for a moment that because the ordinary 
writ under o. 21, R. 96, Civil P. 0., doea not 
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particularly mention delivery of huts, or remo-f 
val of huta, the huts cannot be removed. Hia| 
Lordship proceeded to observe : 

“The auction-purchaser is entitled to get the property 
without the property belDg burdened with tho;e huts. 
As a part of delivering possession, the taking down of 
those huts does not appear to have done with any dis¬ 
regard to any right of the judgment debtors which they 
had under the proper procedure." 

[4] Even though this decision was in a cri¬ 
minal case, I have no doubt in my mind that 
this is a clear and good authority for holding 
that 0. 21, R. 95 , Civil P. C , doea entitle the 
auction purchaser to get the property without 
its being burdened with those huts and that as a 
part of delivering possession the Court’s officer 
can take down those huts provided he doea it 
with due regard to the right of the judgment-! 
debtor. 

[6] Against this, reliance waa placed by the 
learned advocate for the opposite partie3 on two 
deoisiona—one in the case of Radha Gobind v. 
Brijendro Coomar, 18 W. R. 527, and the other* 
a more reoent decision, in the case of Bir Bik - 
ram Kishore v. Raj Kumar Pal, 38 C. W. N. 
1051 : (A. I. R. (21) 1934 Cal. 751). 

[6] In the first case, the plaintiff had obtain¬ 
ed a decree in a suit for possession and thequee. 
tion arose whether in executing a decree for 
khas possession, the executing Court could direct 
demolition of the building situated on the land. 
A 3 a result of an agreement between the parties, 
the aotual order passed was that the defendant 
was allowed two months’ time "within whioh, if 
bo so ploaaes, he may vaoate the land and oarry 
away the material of any buildings thereon," 
On the question cf law, whether the executing 
Court has a right to direot demolition the 
opinion was expressed thus : 

‘‘In our opinion, it Is hardly within the province of 
the Court executing a decree to direot that the building 
should be pulled dowD; that is a matter for the decree- 
holder to oonsider after he has obtained posseseion. 
Any opposition or resistance for removing out of the 
way by proceedings under S. 223, it will remain open 
tc do what he thinks proper in the matter." 

[7] It is to be noticed that in this case as 
there was an agreement between the parties the 
aotual decision given was not baaed on this 
expression of opinion. It is further to be noticed 
as already indicated, that this wa3 a deoree for 
khas possession and the decree had not mention¬ 
ed anything as regards whether the huts should 
be removed or not. 

[8] In the latter case, the head-note runs' 
thus: 

"When there are certain structures on land purchas¬ 
ed in execution of a decree, such structures not being 
covered by the sale, there oan be no demolition of the 
structures for the purposes of delivery of possession 
under 0. 21, R. 95 of the Code whioh only contemplates 
removal of persons refusing to vacate the purchased 
properties, i. e. in the present case the land. 
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The possession whioh the Coart will give will be 
mere vacant possession but will not be concerned with 
any aot of demolition. Any forther action wbloh the 
pnrohaier will take will be his own aot and must be 
Buoh as the law will allow.” 

[9] From the judgment of the Court, however, 
it appears that the deoision was not in as wide 
a language as indioated in the head-note. In 
this case the appellant had prayed for delivery 
of possession by demolition of certain pucoa 
structures. The deoision of the Court was that 
this prayer for demolition of the pucca structures 
oannot be allowed and after discussing the words 
of O. 21, R. 35 and O. 21, R. 95, their Lordships 
proceeded to remark : 

“Nowhere is it said in the law that the demolition 
ol a pucoa etruoture which is on the land covered by a 
decree or by a purchase nude in execution of a decree 
is necessary In order to make the possession delivered 
effective anl oomplete as actual orkhaa possession. The 
prayer for demolition of the structure has, therefore, 
been rightly refused.” 

[ 10 ] Thereafter the Court proceeded to men- 
tion the judgment of Rankin 0. J., in the oaee 
of the Government of Bengal v. Alimaddin, 
67 0. L. J. 41 5 (A- I. R. (20) 1933 Cal. 469 J 34 
or. L. J. 826), as mentioned above, and also the 
oase of Radha Gobind v. Brijendro Coomar , 
18 W. R. 527, and said that the view they were 
taking found support in the Court's decision in 
the above Weekly Reporter oaee. 

til] I am unable to see any observation in 
this judgment on the question indicating that 
the observations of Rankin 0. J., in the case 
referred to above were incorrect in law. There 
is just a statement that "the observations were 
not pronounoed as a deoision on any contention 
to that effeot.” As l have already pointed out, 
however, these observations were directly a 
deoision on the olaim of the right of private 
defence which was raised on behalf of the 

accused. . 

[ 12 ] The position, therefore, is that the deci¬ 
sion of the Court in the case of Bir Bikram 
Kishore v. Raj Kumar Pal, 38 0 . W. N. 1051 : 
(A. I. R. (21) 1934 cal. 751) was on the question 
of demolition of a puoca structure and as I have 
already pointed out in dealing with the question 
the Court, at least in two parts of its judgment, 
laid stress on the word "puoca”. The deoision 
of Rankin 0. J. was as regards kutoba huts. 
In the present oase, the structures on the land 
are admittedly kutoba. On consideration of all 
these oiroumstanoes, I have no hesitation in 
respectfully following the view of law which 
was laid down by Rankin C. J., in the case of 
the Government of Bengal v. Alimaddin, 57 
O.L.J. 41 : (A.I.B. (20) 1993 Cal. 469 : 34 Or. L. J. 
826 ). 

[18] Aooordiaglyi in modification of the order 
of tire learned Mansif, I direot that the peti¬ 


tioner will obtain delivery of possession of the 
land after demolition of the hut3, if necessary in 
case the opposite parties refuse to remove the 
huts within a reasonable time. The opposite 
parties are allowed time till let October 19-49, 
for removing the huts. If that is not done, the 
Court will direct removal by the Court’s Officers 
who may be entrusted to give delivery of posses¬ 
sion under 0. 21, R. 95, Civil P. 0. The Court 
will not direot any delivery of possession to be 
made before 1st October 1949. If before that 
date, the opposite parties do not vacate the land, 
the Court should, in directing delivery of 
possession under O. 21, B. 95, Civil P. 0,, pass 
such orders as may be necessary for removing 
all persons from the property and also for 
demolishing the huts. 

[14] I make no order a3 to costs. 

d.r.r. Order accordingly, 


A. I. R. (31) 1950 Caloutta 323 [C. N. IV?,] 
Lahiri and Guha JJ. 

Naresh Chandra Ray and others — Defen - 
dants—Appellants v. Dhirendra Nath Dey— 
Plainti f f — Respondent . 

A. F. A. D. No. 2095 of 1915. D/ 3-3 1950, against 
deoree of D. J., Howrab, D/- 5-9-1945, 

(a) Transfer of Property Act (1882), S. 100 — 
Charge for payment of rent. 

Where by a jaminnama a share of A'S patni inte* 
rest is made security for the payment of money to B 
in re 3 pect of the dar-patni rent, the contiact amounts 
to a charge within S. 100. [Para 6] 

Annotation : (‘50-Com.) T. P. Aot, S. 100, N. 12, 
Pt. 1. 

(b) Tenancy Laws-Bengal Tenancy Act (VIII 
[8] of 1885), S. 168-A (1} (a)-Charge for payment 
of rent—Charge, if can be enforced. 

Whore A took settlement of one aixtb of the patni 
of D in dar palni right and, having in the said patni 
one-third Bhare, executed a jaminnama by which bo 
purported to create a oharge upon hia one-euth share 
in the patni for rent of the dar-patni and the question 
was whether in a su : t by B for recovery of arrears ot 
rent in respect of tbe dar-pa'ninama S. 163A was a 
bar in the way of B in enforoing the charge : 

Eeld, that no atfaohmect of A’.i patni internet being 
necessary in execution of the decree which would be 
obtained by B with declaration of a oharge, 3. 168A 
oould not stand in the way of B In enforcing the con¬ 
tract upon the jaminnama. ir ara ' J 

Apurbadhan 3 fukherjee —for Appellants, 

Paresh Nath Mukher jee -for Respondent. 

Guha J.— This appeal by the defendants 
arises out of a suit for recovery of arrears of 
rent in respect of a dar-patni jama. By a sub¬ 
sequent amendment of the plaint, the plaintiff 
prayed for a declaration of a oharge upon tbe 
defendant’s one-sixth share in the superior patni 
in terms of a Jaminnama for securing tbe pay¬ 
ment of the dar-patni rent. 
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[ 2 ] Tbe facts which are not in dispute are 
briefly as follows : 

[3] Tbe father of the defendants took settle¬ 
ment of one-sixth share of the patni of tbe plain- 
tiff in dar patni right upon a potta executed in 
1326 B 8. In the said patni the defendants’ 
father had also one-third share and on tbe same 
date as the date of the dar-patni potta he exe- 
cuted a jaminnama by which he purported to 
create a charge upon his one-sixth share in the 
patni for rent of the dar-patni in dispute. By 
his amendment of the plaint, the plaintiff want¬ 
ed to make one-sixth ehare of the defendants in 
the patni liable for hi3 dues in respeot of the 
present suit. 

[ 4 ] The defence inter alia was that the pro- 
visions of S. 163-A, Bengal Tenancy Act, stood 
in the way of the plaintiff in enforcing the con¬ 
tract entered into between the parties upon the 
jaminnama. 

[ 5 ] The trial Court decreed the suit in part 
upon the finding that the plaintiff would get a 
decree for the amount claimed without any 
charge upon the patni interest of the defendants 
for tbe realisation of tbe dues and that the 
plaintiff would be entitled to execute the decree 
against the defaulting tenure only. Against this 
deoision the plaintiff preferred an appeal before 
the District Judge of Howrah. This appeal was 
successful. The decision of the trial Court was 
modified and the plaintiff’s suit was deoreed in 
full. In the opinion of the Court of appeal below, 

S, 168 -A, Bengal Tenancy Act, was not a bar to 
the enforcement of the charge provided for in 
the jaminnama. Against this decision the de¬ 
fendants have preferred this appeal. 

[6l It has been contended before us by Mr. 
A. D. Mukherji on behalf of the appellants that 
upon a proper construction of the jaminnama 
it did not oreate a oharge and we have been 
taken in this connection through the various 
provisions of the jaminnama. As regards this 
contention, it may be observed at the outset that 
in the Courts below it was oonceded on behalf 
of the defendants that the jaminnama did 
create a charge. Be that as it may, upon con¬ 
sidering the terms of the document oarefully we 
have reached the conclusion that a oharge was 
oreated by the jaminnama. The terms of the 
dooument come within the clear words of 8. 100, 

T. P. Act. It is clear from the reoitals of the 
dooument that a certain share of tbe defendant’s 
patni interest was made security for the pay. 
ment of money to the plaintiff in respect of the 
darpatni rent. The contract accordingly amount¬ 
ed to a charge, as has been found by the Courts 
below. As the contract amounted to a oharge, 
no attachment would be necessary in execution 
of the decree, as pointed out by the Court of 


appeal below. No attachment of the defendants’ 
patni interest will be necessary in execution 
of a deoree with declaration of a charge, if any 
such deoree is passed in favour of the plaintiff. 

[ 7 ] The next point for consideration is whe- 
ther in these ciroumstanoes 8 . 168a, Bengal 
Tenanoy Aot, stands in the way of the plaintiff. 
It is contended on behalf of the appellants that 
S. 168A stands as a bar in way of the the plaintiff 
in enforcing the oontraot upon the jaminnama. 
Section 168 -A (l) (a) lays down that notwith- 
standing anything contained in any oontraot a 
decree for arrears of rent due in respect of a 
tenure or holding, whether having the effeot 
of a rent decree or money deoree, shall not be 
executed by the attachment and sale of any 
property other than the entire tenure or holding 
to which the deoree relates. In the present case, 
as has been observed before, no attachment of 
the defendants’ patni interest will be necessary 
in execution of the deoree obtained by the plain¬ 
tiff with declaration of a charge. Now the ques- 
tion is whether in these circumstances S. 168-A 
(l) (a) cm defeat the right of the plaintiff. In 
our opinion the answer should be in the nega¬ 
tive. As pointed out in the case of Pratul 
Chandra v. Narosh Chandra, 60 0 . w. N. 655 : 
(A. I, R. (33) 1646 Cal. 498) as S. 160-A is an 
encroaohment on the rights which the landlord 
deoree holder bad under the ordinary law tbe 
ambit of that seotion ought not to be extended 
beyond what is warranted by its aofcual langu- 
age. In S. 168-A (l) (a) the words used are 
" attachment and sale ”. In the present case 
there will be no attachment and on a plain 
reading of the seotion, therefore, it would appear 
that it will not stand in the way of the plain¬ 
tiff. Mr. A. D. Mukherjee on behalf of the 
appellants has, however, drawn our attention to 
certain observations of Mukherjea J. in the case 
of Anil Kumar v. Boy Biman Behari, 48 
0. W. N. 344 : (A. I. R. (81) 1944 Cal. 240). He 
has laid particular stress upon the following 
passage in the judgment of Mukherjea J: 

“The intention of the Legislature was obviously to 
prevent the sale of any property belonging to the 
judgment-debtor other than the tenure in execution 
of a rent deoree. An attaohment comes within the 
prohibition of the seotion only so far as it is a neces¬ 
sary step to the sale of the property.” 

Relying upon this passage Mr. Mukerjee con¬ 
tends that the primary intention of the Legis¬ 
lature in enaoting S. 168-A beiDg to prevent the 
sale of any property of the judgment-debtor 
other than the tenure, in the present case as 
well, which is one of sale without attaohment of 
the defendants’ patni interest, S. 169-A will be 
applicable. This contention appears to us to be 
without much substance. In the passage in 
question upon whioh such strong reliance has 
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been plaoed by Mr. A. D. Mukherjee, it appears Judge of Asansol in Title Execution Case no. 43 


that the word " sale " was used in a somewhat 
broad sense, as oertain other passages of the judg. 
xnent will show. It is significant that in S. 168-A 
the relevant words are " attachment and sale " 
and not " attachment or sale. " As pointed out 
in the oase in Anil Kumar v. Ray Biman 
Behari, 48 o. w. N. 844 : (a. i. r. (3 i) 1944 cal. 
240) referred to above, the words have been taken 
verbatim from S. 61 (b), Oivil P. 0., the latter 
part of the clause, namely, " by sale without 
attachment of any property ” being not repro¬ 
duced in B. 168-1, Bengal Tenancy Aofc. The 
omission of those'wordB "by Bale without attach, 
ment of any property” is significant and it 
seemed to imply that it is only that mode of 
execution, namely, by attachment and sale, 
whioh is affected by 8. 168-A, Bengal Tenancy 
Act. Section 168-A haB to be construed strictly 
and upon such striot construction the present 
case does not, in our opinion, come within the 
mischief of that section. That being so, 8. 168 -A 
cannot stand as a bar in the way of the plaintiff 
in enforcing the contract upon the jaminnama. 

[8] In the result, the decision of the Court of 
appeal below is upheld and this appeal is dis. 
missed with costs. 

[9] The decree, however, will bo drawn up 
by the Court below according to Form No. 
6 -A of Appendix D, Civil P. 0., so far as is 
practio&ble. 

Lahirl J—I agree. 

V.R.B. Appeal dismissed. 

A. I. R. (37) 1950 Caloutta 325 (C . N. 113.] 

G. N. Das and Gdha JJ. 

Ketaki Ranjan Banerjee and others — Judg. 
ment-debtors—Petitioners v. Bipradas Mukher. 
jee— Decree-holder—Opposite Party. 

Civil Rale No. 917 of 1949, D/-8ih August 1949. 

Civil P. C. (1903), O. 41, R. 6-Security — Sufli- 
ciency — Determination of, if judicial act — Civil 
P. C. (1908), S. 145. 

Determination of the anfficicDcy or otherwise of 
■eoarlty oflered by the parties is a judicial act and euoh 
aot has to be performed judicially. Mere acceptance of 
the report of a ministerial officer on the point without 
applying the judloial mind to the consideration of the 
various factors bearing on it oannot be said to be a 
proper or adequate performance of a judicial act. 

[ Pftr& 21 

: . ( ’ 44 ’ 0om ) 0< p - °-» s - 145 * N. 4; 

41, 0, N* 4# 

Atul Chandra Oupta and Chandra Naroyan Lath— 

tot Petitioners. 

Apurbadhan Muhherjtt andAmiya Kumar Mukher¬ 
jee— lot Opposite Party. 

Goha J. — This rule at the instance of judg. 
ment-debtors is direoted against certain orders 
PUeed by the learned Additional Subordinate 


of 1948 arising out of Money Suit No. 30 of 1944 
brought by the plaintiff opposite party for reco¬ 
very of R9. 29,995-10-6 and for certain other 
reliefs. That suit was decreed by the learned 
Additional Subordinate Judge of Asansol in 
part for R9. 26,666-9.3 with proportionate costs 
and also for half the share of the profits of 
the “Master Engineering Concern” a partner¬ 
ship business. An appeal (Appeal from Original 
Decree No. 334 of 1947) against that decree prefer¬ 
red by the present petitioners is pending in this 
Court. After the filing of that appeal, the judg. 
ment-debtors-petitioners filed an application in 
this Court for stay of the execution of the decree 
on the grounds inter alia that the plaintiff- 
opposite party was in embarrassed circumstances 
and an order was passed on 27th February 1948, 
by this Court permitting the opposite party to 
withdraw the mOD*y deposited in the lower 
Court provided that be furnished security to the 
satisfaction of that Court. Pursuant to that order 
the opposite party offered to give personal 
seourity to the extent of Rs. 29,512-14-3 and 
this was accepted by the learned Subordinate 
Judge. The judgment-debtors were dissatisfied 
with that order of the learned Subordinate 
Judge, their contention being that the order of 
this Court on 27th February 1948, meant secu- 
rity in immovable property and not personal 
seourity and they moved this Court once agaiu 
(Oivil Rule No 800/48) Tho rule was made abso¬ 
lute by this Court on 10 th May 1949 on the follow- 
ing term amonget others: 

“It tho decree-holder opposite party wish«6 to with¬ 
draw the money depoiited in Court, he may be allowed 
to do so on farnishiDg security iD immovable property 
to the satisfaction of the Court below.” 

Thereafter the opposite party submitted a draft 
joint security bond in the lower Court along 
with one Jagadish Chandra Muklierjeo in pur- 
ported compliance with the above mentioned 
order of this Court and the Sberistadar was 
directed to check the bond and report to the 
lower Court. On 2nd June 1949 tho judgment, 
debtors filed a petition before tho lower Court 
raising various objections to the acceptance of 
the eecarity bond offered by the decree-holder, 
one of the objections being that Ibe value of the 
properties offered as seourity did not exceed 
Rs. 5,000. The SheriBtadar submitted a report to 

the Court stating that the sureties were 
“qnite solvent and fit to 6land aa such for Ra. 30,000 
and recommending that tho draft security bond might 
be accepted.”* 

Thereupon the learned Subordinate Judge took 
up the security matter for hearing on lith June 
1949 and overruled most of the objections of the 
judgment-debtors. It is necessary for our present 
purposes to quote one passage from the order 
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(dated 1 1 th June 1919) of the learned Judge. It 

ruos as follows: 

Secondly, it 19 contended that properties are in 3 uffi- 
cinet. i’hs Sberistidac tested the properties and he 
found that they are valued at about R 3 . 30,000 which 
are sufficient for the present purpose.” 

Ultimately the draft bond was approved by the 
learned Judge and the decree-holder was directed 
to get it written on duly stamped paper and 
registered (vide Order No. 28 dated 17th June 
1919). 

[ 2 ] It is against the orders referred to above 
viz., order No. 24 dated llth June 1919 and 
order no. 28 dated 17th Juno 1919 that the 
present rule has been obtainod by the judgment, 
debtors. It ha3 been contended on their behalf 
that the learned Judge did not consider properly 
the objections urged on their behalf and that he 
has failed to exercise his jurisdiction properly by 
simply accepting the Sheristadar’s report about 
the valuation of the properties offered as secu¬ 
rity. On going through the records we are of 
opinion that the grievance of the petitioners is 
not without substance. Determination of the 
sufficiency or otherwise of security offered by 
the parlies is a judicial act and such act has to 
be performed judicially. Mere aooeptance of the 
report of a ministerial officer on the poiat 
without applying the judicial mind to the con. 
aideration of the various factors bearing on it 
oannot be said to be a proper or adequate per- 
formance of a judicial act. The judgment- 
debtors had in their petition dated 2nd June 1949 
before the lower Court raised various objections 
to the acoepfcanoe of the security bond. Refer¬ 
ence may, in Ibis oonneotion, be made specially 
to Paras. 4, 5, 6 and 7 of that petition. There 13 
some reference to theee objections in the Sheris, 
tadar’s report dated 30th May 1943. These objec- 
tions were elaborated further in Para3.16 and 19 
of the revision petition filed in this Court on 
22 nd June 1919. The order of the learned Judge 
makes it abundantly clear that he did not deal 
with those objections in a manner which can be 
said to be adequate or proper and as 3uch we 
are unable to uphold that order. 

[3] In the result, this rule is made absolutei 
the orders in question are set aside and the case 
is remitted to the lower Court. The learned 
Judge is direoted to come to a proper decision 
on the question of the adequacy or otherwise of 
the seourity offered by the deoree-holder. His 
attention is drawn specially to Paras. 4, 6, 6, 
and 7 of the objection petition filed by the judg¬ 
ment-debtors on 2nd June 1949 as also to Paras. 
16 and 19 of the revision petition filed in this 
Court on 22nd June 1949. The parties should be 
given reasonable opportunity to adduce suoh 
evidence, oral or documentary as they desire. 


[4] There will be no costs of this rule. It is 
desirable that the security matter ehould be dis¬ 
posed of as speedily as possible. 

[5] Let the records be sent down as soon as 
possible. 

G. N. Das J_ I agree. 

v.R.B. Buie made absolute. 

A. I. R. (37) 1950 Calcutta 326 [ C . N. 114.] 
Harries C. J. and Sarkar J. 

Aswini Kumar Bhandq^i—Petitioner v. 
Anukul Chandra Bhaniari and others — 
Opposite Party. 

Civil Revn. Appln. No. 582 of 1949, D/- 3rd February 
1950, made by Sub J., 2nd Court, Howrah, D/- 19th 
April 1949. 

Civil P. C. (1903), O. 16, R. 1—Application for 
issue of summons—Stage for. 

A party is entitled as of right to a summons so long 
as the application is made after the Institution of the 
suit and before it is decided. It does not matter that 
the application is made at a late stage of the proceed* 
ings. The Court must grant the application though it 
need Dot adjourn the hearing for the attendance of the 
witness summoned. [Paras 5, 8] 

Annotation: ('44-Gom) Civil P. O., O. 16, R. 1, 
N. 5, Pts. 1, 2, 3. 

Rabindra Nath Bhattacharjte —for Petitioner. 
Sarat Chandra Janah and Dinode Dehari Haidar 

—for Opposite Party. 

Harries C. J— This is an application for 
revision of an order made by a learned Sub¬ 
ordinate Judge refusing to allow certain signa- 
fcures to be examined by an expert and further 
refusing to summon the expert to give evidence 
at the cost of the petitioner. 

[ 2 ] The plaintiff desired that the genuineness 
of certain eignaturo3 should be considered and he 
applied that an expert should be summoned by 
the Court to examine the signatures and report 
thereon. This petition was refused as it wa3 a 
belated one. 

[3] The plaintiff then applied that a summons 
should be served by theiOourt on a Mr. Bonnet 
of Calcutta who is a hand-writing expert to appear 
in Court and give evidence as to the genuine, 
ness or not of the signature or signatures in 
question. The plaintiff asked for the summons to 
be issued at his expense; but the Court refused 
to issue the summons on this witness becauee the 
application was made at such a late stage: 

[ 4 ] The power of a Court to issue summonses 
to witnesses to attend to give evidence is dealt 
with in 0 .16, B. 1. The rule is as follows: 

“At any time after the suit is instituted, the parties 
may obtain, on application to the Court or to suoh 
officer a3 it appoints in this behalf, summonses 
to persons whose attendance is required either to give 
evidence or to produce documents.” 

[5] It has been held that a party is entitledi 
as of right to a summons so long as the applies-1 
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Ition is made after the institution of the suit and 
before it is deoided. It has further been held that 
lit does not matter that the application is made 
at a late stage of the proceedings. The Court 
must grant the application though it need not 
adjourn the hearing for the attendance of the 
I witness summoned. 

[6] In the oase of Krishna Churn v. Protab 
Chunder, 7 cal. 660 , it was held by a Bench of 
•this Court that in all oases in whioh parties apply 
for a summons to oompel the attendance of wit - 
nesses, or a summons to produce documents, or 
apply to have a document sent for under s. 137, 
•Civil P. 0., the Court ought not to refuse such 
application, merely beoause in its opinion the 
witnesses oannot be present, or the documents 
cannot be produced, before the termination of 
the trial. 

[ 7 ] In Blngwat Das v. Davi Dm, 16 ALL. 
218; (1894 A. \v. N. 45), a Banch came to the 
same conclusion. In that case they held that 
where a person making an application to a civil 
Court for witnesses to be eummoned has negli- 
gontly or with intention to delay the hearing 
postponed the making of his application for a 
eummons until a time when it would be impos- 
sible to obtain the attendance of the witnesses at 
the hearing, the Court might properly refuse to 
adjourn the hearing, but nevertheless it would be 
the duty of the Court to order the summons 

asked for to issue. , 

[8] From these authorities it is dear that the 

Court below ehould have issued the summons 
though it was not bound to adjourn the date of 
the hearing whioh had been fixed for 25th April 
1949. Unfortunately, however, the Court refused 
to issue the summons. 

[9] In the result, therefore, this petition must 
bo allowed and the order of the learned Judge 
set aside. The records must be returned forth- 
with to the lower Court and the parties should 
attend before that Court on Wednesday, 8th 
February 1960, when the learned Subordinate 
Judge should issue the summons asked for by the 
plaintiff and fix a date for hearing. 

[ 10 ] The rule is made absolute in these ter m3 


with oosts, # 

[111 Let the counter affidavit filed in Court 
to day be kept on the reoord. 

Sarkar J.—I agree. 

d.b.b. Rule male absolute. 


A. I. R. (87) 1980 Caloatta 827 [C. N. 115.] 
Ohundeb andGuha JJ. 

Bhupati Ghosh—Appellant, v. The King. 
Criminal Appeal No. 139 of 1949, D/- 23-11-1949. 

(a) Criminal P. C. (1898), 9. 367 -Appreciation of 
evidence—Evidence Act (1872), 8. 157, 


The evidenoe of witnesses who came several hours 
after the ooaurreace has ordinarily got to be exoluded, 
being of n) corroborative value. [Para 3] 

Annotations (’49 Com.) Criminal P. 0., S. 367, N. 6; 

(’46-Man.) Evidenoe Act, S. 157 N. 4. 

(b) Criminal P. C. (1893) S. 297 - Non-direction. 
Where the judge tells the jury what the publie pro- 
socutor and the pleader for the defence had said without 
any direction a3 to what the Judge had to say the charge 

ia bid. _ . 

Annotation;(’49 Com.)Cr. P.C.S 297 N.9, 10, 11,12. 

S. S, Mukherjee.— for Appellant. 

N. K. Sen —for the Ccowd. 

Chunder J. —This i3 an appeal against tie 
conviction and sentenoe of the appelUnt under 
S. 395, Penal Code. Briefly, the fasts are that 
there was a dacoity in thehou3eof tb9 complain, 
ant Jiten. There were three other inmates in 
the house, of them P. W. 2 is said to have fain- 
ted and.P.w. Nos.3- : and 4 were two ladies. P.W. 
nos. 6 , 7 and 8 are three neighbours who came 
the next morning some hours later. 

[ 2 ] As the learned Magistrate’s order sheet 
seems to show, he considered that the public 
prosecutor had good reason to think that 
P. Wd. N03. 6, 7 and 8 will not be witnesses of 
truth, but as the defence wanted them to bo 
tendered for cross-examination, he directed 
that they should be so tendered, purporting to 
follow a deoision of this Court, and at tho 
same time when calling upon the public pro- 
seoutor to do so he gave him an opportunity to 
cross-examine these witnesses later. 

[3] Mr. Mukherjee, appearing for the defence, 
has rightly pointed out that the learned Magis- 
trate oould have saved himself all the trouble 
and the complication he had later created in 
bis charge if he had excluded all this evidence. 
It is clear that his charge as to how the evi¬ 
dence of hostile witnesses ehould be valued is 
not at all happy. What the learned Judge did not 
notice was that the evidence of these witnesses 
was really not relevant. To be evidence of 
corroborative value “It must be at or about 
the time of the occurrence” which means that 
the evidence should be by persons who had 
heard the occurrence before there was sufficient 
time for conooction. That is the criterion Ihe 
evidenoe of witnesses who came several hours 
after the occurrence may be very interesting as 
village gossip, but is not ordinarily proper 
evidence over which a Court should spend its 
time. Such evidence has ordinarily got to be 

exoluded. , ., 

[ 4 ] In the re-trial we are going to order, the 

learned Judge will exclude the evidenoe of all 
these three witnesses. Mr. Mukherjee has right¬ 
ly controverted about the hopeless way in 
whioh the learned Judge has dealt with the evi¬ 
dence of identification and, if we may add, 
really the whole case in hia oharge. What he 
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has done is he bag begun telling the jury in 
eeDtences after eentences of what the Publio 
Prosecutor had said and then after exhausting 
their patience he must have exasperated them 
by repeating to them in a succession of sen- 
tences of what the learned pleader for the de¬ 
fence had said and then left the jury without any 
direction as to what the learned Judge has to 
say. As a charge, the charge is hopeless and 
could not under any possible circumstances 
have given any help to the jury in deoiding the 
case. It is. therefore, necessary that the case 
should be retried and in view of this we refrain 
from passing any opinion whatsoever on the 
morits of the case, excepting to point out that 
there should be some explanation for the non- 
examination of Lakshmi Narayan who appears 
to have been examined by the committing 
Magistrate. 

[6] The oonviction and sentenoe of the appel¬ 
lant are set aside and the oase is remanded for 
retrial by some other Judge eeleoted by the 
Sessions Judge. 

[6] The appellant will continue in the same 
bail. 

Guha J. — I agree. 

D.H. Retrial crdered. 


A. I. R. (37) 1950 Calcutta 328 [C . N. 116.] 
R. P. Mookerjee and Lahiri JJ. 

Shaikh Mongal — Plaintiff—Appellant v. 
Pure Dishargarh Colliery Co. and others —• 
Respondents. 

A. F. A. D. No. 462 of 1944, D/- 8th February 1950, 
against deoree of Sab-Judge, Zillah Burdwau at Asansol, 
D/- 7th December 1943. 

Civil P. C. (1908), S. 100—Mixed question of law 
and fact—Nature of possession. 

The question whether the aots of the defendants 
oomplained of by the plaintiff amount to (Repossession 
of the plaintiff or constitute mere isolated acts of 
trespass is a mixed question of law and fact which can¬ 
not bo deoided without fresh evidence and hence a 
now plea involving such a question cannot be allowed to 
be raised for the first time in seocnd appeal. [Para 7] 

Annotation 1 : t’44-Com) Civil P. C., Sj. UO-101 
N. 57 Pt. 1. 

Dr. Nares Chandra Sen Oupta, Mahendra Nath 
Mitra and C. F. Ali for Azizul Islam — lot Appellant. 

Amartndra Nath Bose and Jagadish Chandra 
Qhose—lot Respondents. 

Lahiri J.— This is an appeal by the un¬ 
successful plaintiff in a suit for reoovery of 
damages and mesne profits for mischief and 
wrong done to his land by the defendants. The 
plaintiff’s case in the plaint is that under defen. 
dant 3, Apcar Collieries Limited, who are 
the taiuqdars of mouza Sitarampur, the plain, 
tiff is an ocoupancy raiyat in respeot of 14 plots 
of land enumerated in the plaint. Defendant S 


gave a mining lease of the under ground 
rights to defendant 2 . New Birbhum Coal 
Company Limited and defendant 2 in its turn 
granted a sub-lease in favour of defendant 1 
Pure Dishargarh Colliery Company. The plain, 
tiff s case is that the defendants for the pnrpose- 
of carrying on their colliery work erected a 
bungalow on one of the plots, laid tram lines 
on other plots, for the purpose of carrying ooal 
and made roads by throwing cinders. The 
plaintiff further alleges that the defendants 
carried on their mining operations in such a 
way as to cauee subsidence of one of the plots. 
Th9 plaintiff filled up the subsidence with earth- 
but defendant 1 opened an airshaft on that- 
plot by removing the 6arth. The plaintiff ac¬ 
cordingly claimed damages to the extent o£ 
Hs. 600 for the purpose of reconditioning the- 
land and making the land fit for cultivation, 
and also a sum R3. 195 as mesne profits. 

[ 2 ] The suit was contested by defendants L 
and 2 inter alia on the allegation that the suit 
was barred by limitation, that the plaintiff had 
no title to the suit lands, and that the defen¬ 
dants did not encroach upon the plaintiff’s 
land, nor rendered it unfit for cultivation, and 
that the defendants never agreed to pay any 
compensation to the plaintiff for any wrODg, 
as alleged in the plaint. 

[3] The learned Munsif who tried the suit 
found that the plaintiff had title as an occu¬ 
pancy raiyat to all the plots of land enumerated 
in the plaint.and that the acts alleged by the plain¬ 
tiff were done by the defendants, but the trial 
Court dismissed the suit upon the finding that 
the acts complained of were committed beyond, 
the period of limitation. The trial Court took 
the view that the Artiole of the Indian Limita¬ 
tion Aofc applicable to the /aots of this case 
would bo Art. 86 under which the period oi 
limitation was two years from the date when 
malfeasance, misfeasance or nonfeasance took 
place. 

[ 4 ] On appeal by the plaintiff, the lower 
appellate Court has affirmed the deoision of th& 
Court of first instance upon the findings that the 
tram lines, pathway, bungalows and other offices 
were on the land since the time of the defendant 
and that defendant 2 made the air-shaft at least 
ten years ago. 

[ 6 ) It is in evidence in this case that 
defendant 3 granted the lease to defendant 
2 in the year 1893, and defendant 2 granted the 
sub-Ieaee to defendant 1 in the year 1924. 60 
upon the abuve mentioned findings arrived at 
by the Conrt of appeal below, it is quite clear 
that the wrongful acts alleged by the plaintiff 
took place long before the period of limitation 
prescribed by Art. 36. 
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[6] Against that decision of the lower ap¬ 
pellate Court, the present second appeal has 
been filed by the plaintiff and Dr. Sen Gupta 
appearing in support of the appeal has arguid 
that the acts oomplained of by the plaintiff in 
the plaint come under s. 93, Limitation Act, 
because they are in the nature of continuing 
wrongs In support of this contention, Dr. Sen 
Gupta has placed before us various authorities 
showing what are said to be continuing wrongs 
within the meaning of S. S3, Limitation Aot. 
Amongst other authorities, Dr. Sen Gupta 
places before us the decision of the Full Benoh 
of the Lahore High Court in Khair Moham¬ 
mad Khan v. Mt. Jannat,l$l 1.0. 42: (a. I.R. 
(97) 1940 Lab. 3fi9 ) where it has been said 
that in considering whether a particular act 
complained of constitutes a continuing wrong, 
it is necessary to keep in mind the distinction 
between an injury and theeffeots of that injury; 
where the injury complained of is complete on 
a certain date, there is no continuing wrODg 
even though the damage caused by that injury 
might oontinue; if however the act is suoh that 
the injury itself is continuous, then there is a 
continuing wrong and the case is governed by 
B. 23. This principle was also laid down by this 
Court in Brajendra Kishore v. Abdul Razac, 
22 0. L. J. 283 at p. 2s9 : (A. I. B. .(3) 1916 

Gal. 761), where it has been stated that there is 

0 

a real distinction between continuance of a 
legal injury and the continuance of the injurious 
effeots of a legal injury. 

[ 7 ] The point raised by Dr. Sen Gupta was 
not raised by the plaintiff in any of the Courts 
below, and although Dr. Sen Gupta now makes 
out the oa?e that the aots oomplained of con. 
stituted isolated aots of trespass, they did not 
amount to dispossession of the plaintiff and 
themselves constituted a continuous legal injury, 
it is impossible to say in the absence of any 
evidence whether the acts complained of were 
really of that nature. Moreover, the lower 
appellate Court has found that according to the 
admission of the plaintiff, he has been dispos. 
eeseed from the plaint lands; the plaintiff admits 
at p. 18 of his deposition that he recovered 
possession in all the plaint plots, exoepi plot 
No. 100 , after the institution of this suit. Upon 
this finding, it is difficult to hold that the aots 
oomplained of by the plaintiff did not amount 
to dispossession, bat merely to isolated aots of 
trespass. In this view of the matters as the 
point raised by Dr. Sen Gupta is a mixed ques. 
tion of law and faot it oannot be decided with, 
oat fresh evidenoe, and we oannot allow 
the appellant to raise this mixed question 
of law and faot for the first time in eeoond 
appeal. 
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[8] This appeal is aooordingly dismissed with 
costs. 

R. P. Mookerjee, J _ I agree. 

D.R.R, Appeal dismissed. 

A. I. R. (37) 1950 Calcutta 329 [G. N. 117.] 

Roxburgh J. 

Shree Kissen Khettri — Accused— Petitioner 
v. The State. 

Criminal Revn. No. 5 of 1950, D/- 23rd February 
1950. 

Motor Vehicles Act (1939), S. 112—Motor Vehi¬ 
cles Rules, R. 174 fd)—Cab with defective meter 
produced for renewal of certiiicate — Producer if 
can be convicted ior use oi defective meter. 

Mere produotion of a cab with a meter attached for 
renewal of a certificate of fitne38 does not amount to 
an user within the meaning of R. 174 (d). Hence where 
the evidence merely shows that the defective meter 
was produoed on the cab at the time the cab was 
brought for renewal of the certificate, conviction for 
user of a defective meter cannot be substained. 

[Pat as 4, 5] 

Annotation: (’46-Man.) Motor Vebicles Act, S. 112, 

N. 1. 

J. M. Bantrpt —for Petitioner. 

Bibhuti Bhusan Das Oupta—toi the State. 

Order.— This is a rule against an order of 
conviobion under S. 112 , Motor Vehicles Act, read 
with R. 183 (d), Motor Vehicles Rules, 1940, 
and sentence to pay a fine ol Rs. 20, in default 
seven days’ rigorous imprisonment. The appro¬ 
priate rule is iu faot not 180 (d) but 174 (d). 

[ 2 ] The facts are that the taxi B. L. T. 669 was 
produced before the Motoi Vehioles Department 
for renewal of the certificate of fitness as requi¬ 
red by S. 38, Motor Vehicles Act. On test, the 
taxi meter was found to be defective, register¬ 
ing one anna per mile in excess. The police 
thereupon prosecuted the owner and the driver. 
The driver was acquitted and the owner has been 
convicted and has moved this Court. 

[8] The driver was acquitted on the ground 
that it was not proved who had produced the car, 
an omission whioh surely the Magistrate himself 
ought to have noted and should have been re. 
medied. However the owner now objects that 
he ought not to be convioted, on the evidence, 
for a breaoh of the rule whioh runs as follows; 
"No taxi-meter which is in aDy way defective 
shall be used upon a motor oab.” 

[ 4 ] It seems to me that it cannot be said that 
mere produotion of a cab with a meter attached 
for renewal of a certificate of fitness amounts 
to an user within the meaning of the rule. Any 
owner of an old cab who may be doubtful as to 
whether it will really pass the test of fitness is 
Burely entitled to take his cab to the authorities 
for the certificate and it is for them to pass it 
or not after test. Mere taking is not user of the 
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cab or a meter as such within the meaning of 
the rule in my opinion. 

[5] It might have been p03sible to found a 
conviction in this case on the grounds that from 
the nature of the circumstances, the nature of the 
taxi meter, the nature of the defect, the defeot 
eoul 1 not have occurred suddenly as the car 
drove through the gates of the Motor Vehicles 
Department and that the defect must have been 
present for sometime previous, and if evidence 
had been given that the car had been used a3 a 
taxi cab, shall we say, within an hour or two 
prior to its being brought to the department. On 
• these facts a conviction might have been founded, 
! bufc I do not tuink that in the circumstances in 
!this case, the evidence merely being that tho de- 
ifective meter was produced on the oab at the 
time the oab wa3 brought for renewal of the cer¬ 
tificate, oonviction for user of a defective meter 
can be sustained. 

[6] The rule is accordingly made absolute. 
The conviotion and the sentence are set aside. 
The fine, if paid, shall be refunded. 

v.b.b, Buie made absolute. 


A. I. R. (37) 19S0 Calcutta 330 [C. N.11S ] 

Sen J. 

Jatindra Nath—Accused—Petitioner v. Man. 
indra Nath and another — Complainant — 
Opposite Party. 

Criminal Revn. No. 808 of 1949, D/- 21et Novem¬ 
ber 1949. 

(a) Penal Code (1860), Ss. 268, 290 — Public 
nuisance—Clandestine prostitution. 

Before any finding can be arrived at tbat a public 
nuisanoe has been oommitted the elements contained In 
S. 268, PenalCole.mu-tbe eitablished. Common injury, 
danger or annoyance mentioned in the section must bo 
to the public at large dwelling In the vicinity and not 
to a particular individual. I( prostitution is carried on 
in a clandestine or hidden manner, there can be no 
public nuisance although persons who como to kuow 
of the immoralities committed in the house may feel 
their moral sense outraged. [Para 4] 

Annotation (’46 Man.) Penal Code, S. 268 N. 1; 
S. 290, N. 1. 

(b) Criminal P. C. (1898), S. 342 -Examination of 
accused—Nature of. 

The duty of the Court in an examination under 
S. 342, Criminal P. C., is to explain to the acouaed the 
facts appearing against him. Where therefore all that 
tho accused wa.9 asked wa9 this: ‘You have^ heard all 
the evideuce. Havo you anything to say?’ and the 
accused replied that he was not guilty : 

Held th it this sort of perfunctory examination does 
not constitute a proper examination under S. 342. 

[Para 5] 

Annotation: (’49 Com) Criminal P. C, S. 342 
N. 14 Pt. 10, N. 15 Pt. 5. 

Amaresh Chandra Eoy for Bireswar Chattsrjet 

—for Petitioner. 

Order_This rule has been obtained by an 

acoused pereon who has been convicted for 
having oommitted an offence punishable under 


8. 290, Penal Code and sentenced to pay a fine 
of Rs. 100, in default to undergo simple im- 
prisonment for one month, 

[ 2 ] The facts alleged against the petitioner 
briefly are as follows: He is the tenant in re¬ 
spect of certain premises in Nabaiwip. In 
these premises live a number of young women 
of immoral character. Men of bad character 
oome to the house and disturb the neighbour¬ 
hood by siDging obscene songs and having 
drunken brawls. The occupants of the premises 
also throw dirty rags on the road and near the 
premises occupied by the neighbours. The de¬ 
fence taken is that tbs petitioner is the Secretary 
of an institution known as the Nari O Shishu 
Ashram The Sooiety carried on philanthropic 
work by rescuing unfortunate women and giving 
them protection in the premises where it is alleged 
by the prosaoutioa this publio nuisanoe ha3 been 
committed. The petitioner is the S oretary of 
this Association and he lives at Caloutta. He 
goes to the house occasionally. He denies that 
there was any publio nuisance committed and 
in any event he states that he oanuot ba made 
liable for committing any public nuisance upon 
the evidence adduoed. 

[3] The trial Magistrate convicted the peti. 
tioner and this oonviction has been upheld by 
the Sessions Judge of Nadia. Against the order 
of oonviotion and sentence the present rule has 
been obtained. Learned alvooate on behalf of 
the petitioner contends firstly that the evidence 
does not establish that any public nuisance has 
been committed and secondly that the oommis- 
sion of such public nuisance cannot be brought 
horns to the petitioner inasmuoh as he does not 
reside in the aforesaid premises but is an occa¬ 
sional visitor therein. Lastly, he argues that the 
petitioner was not properly examined in ac¬ 
cordance with the provisions of 3.342, Criminal 
P. C., inaemuoh as the salient points alleged 
against him were not brought to his notice. 

[4] In my opinion all these grounds should 
prevail. The evidence adducsd is contradictory 
and in my opinion does not lead to any reason* 
able conclusion of the commission of a publio 
nuisance. It seems to me that the Courts below 
have constituted themselves not only as Courts 
of law but also a3 Courts of morals. It may be 
(I do not say that this is so) that in the premi¬ 
ses some immoral acts may have been committed 
but although that may offend the susceptibilities 
of the neighbours it certainly does not consti¬ 
tute a nuisance. The learned Magistrate in the 
opening part of his judgment indicates that he 
has no clear idea of what a publio nuisanoe is. 
He says that the allegation is that clandestine 
prostitution is being carried on in this house. 
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If the prostitution is carried on in a clandestine 
or hidden manner, there oan be no publio 
nuisance although persons who come to know 
of the immoralities oommittei In the house may 
feel their moral eense outraged. ‘Public nui¬ 
sance’, has been defined in S. 269, Penal Code, 
and before any finding oau be arrived at that 
a publio nuisanoe has been committed the 
elements contained in that section must be 
established. Common injury, danger or annoy¬ 
ance mentioned in the section must be to the 
public at large dwelling in the vioinity and not 
to a particular individual. In my opinion the 
evidenoe is discrepant and the oonviction cannot 
bB based upon such evidence. Further, I would 
point out that the petitioner has been found 
guilty of a public nuisance by virtue of an 
illegal omission. That is the finding of the 
Court below. I cannot understand how the 
petitioner can be found guilty of any illegal 
omission. There is no evidence given that he 
has failed to do something which he was law¬ 
fully bound to do. Again, it is established from 
the evidence that the petitioner is not a resi¬ 
dent of the premises but he visits it occasionally. 
I do not see in these circumstances how he 
could be found guilty of committing a public 
nuisanoe unless it is found also that he engaged 
the premises for such purposes as would inevit¬ 
ably result in a public nuisanoe. There is evi¬ 
dence to prove that the premises wore engaged 
for a very laudable purpose. If in the absence 
of the petitioner there were irregularities or 
misconduct on the part of the occupants I 
cannot see how the petitioner oan be found 
guilty. 

[6] As regards the complaint that the pro¬ 
visions of 9. 842, Criminal P. C., have hot been 
observed I am of opinion that it is well found¬ 
ed. All that the petitioner was asked was this: 
‘’You have heard all the evidence. Have you 
anything to say ? ’ The petitioner replied that 
he was not guilty. This sort of perfunctory 
examination doe3 not constitute a proper exa¬ 
mination under the provisions of S. 342, Crimi¬ 
nal P. C. It was not explained to the accused 
what the oiroumatances against him were. The 
duty of the Court in an examination under 
8. 842, Criminal P. C, is to explain to the 
aooused the faota appearing against him. This 
is very necessary in a oase of the present 
description. The defence suggestion is that the 
landlord of the premises wishes to ejeot the 
petitioner and that this case has been got np 
by the landlord with the help of certain neigh, 
bours. In my opinion this suggestion of the 
defence is not without foundation. 

[6] In the oiroumstanoes I set aside the 
order of oonviotion and eentenoe and make this 
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rule absolute. The fine, if paid, shall be 
refunded. 

d.r.r. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 331 [C. N. 119.] 
Roxburgh and Lahiri JJ. 

Based Sheikh — Appellant v. The King. 

Criminal Appeal'No. 81 of 1910, D/• 4th November 
1949. 

Evidence Act (1872), S. 80 —Confession of accu¬ 
sed induced by police by torture—Recording of, by 
Magistrate satisfied of its voluntariness —Admis¬ 
sibility—Inclusion of such conlession in charge 
to jury—Criminal P. C. (1898), Ss. 297, 164. 

Where having regard to the evidence the Sessions 
Judge was of opinion that the confession of the accu¬ 
sed was induced by torture by the police but admitted 
it in evidence under S. 80 as having been properly 
reoorded by a Magistrate who had stated that he wag 
satisfied that the confession was made voluntarily, and 
the Sessions Judge included this confession in hf3 
charge to the jury though he had done his best to tell 
them that it was worthless: 

Held, that the Sessions Judge had to some extent 
misunderstood the effect of the provision of S. .s0. His 
duty in the circumstances was not to leave the confes¬ 
sion to the jury at all but to exclude it entirely from 
the evidence. Leaving the confession for the jury’a 
consideration was a patent error of law. [Para 4] 

Annotation: ('50-Com.) Criminal P. C. p S. 297, 
N. 6; S. 161, N. 14, 14a; (’46-Man.) Evidence Act, 3. 80, 
N. 2, 3, 5. 

S. S. Mulcherjee —for Appellant. 

Bireswar Chatterji— for the Crown. 

Judgment. —This is an appeal by one Based 
Sheik who has been convicted of dacoity under 
8 . 395, Penal Code, on a majority verdict of 4 to 
l and has been sentenced to four years’ rigorous 
imprisonment. 

[2] The evidence against the accused may be 
briefly summarised as follows: There were two 
eye-witnesses who identified him; they had also 
previously identified him at a teat identification 
parade. There was some evidence of association 
with his co-accused both before and after the 
occurrence and there was evidence of a confes¬ 
sion made by the accused Based. 

[3] The learned Sessions Judge has not pro¬ 
perly dealt “wilh the last piece of evidence, 
namely, the confession. He admitted the con¬ 
fession aB evidence on the ground that he had 
accepted it as admissible as having been pro. 
parly recorded by a Magistrate who had stated 
that he was satisfied that the confession was 
made voluntarily. The accused made a state- 
ment alleging torture by the polios to extort the 
confession and there was some evidence of inju. 
ries found on him which the learned Judge con- 
sidered supported this contention. The learned 

Judge thus placed the matter before the jury : 

“The confession was therefore admitted in evidence 
under 8. 80, Evidence Act. The section la explained. 
As the confession was taken in aooordance with law 
the Court shall presume It to be genuine and therefore 
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I admitted the document in evidence as prima facie; it 
looked as having been made voluntarily. But never¬ 
theless it is for you, gentlemen of the jury, to consider 
the weight to be attached to it and to decide whether it 
is true or not and in doing so you should also consider 
whether it was made as a resultfof any torture, induce¬ 
ment or threat. The voluntary character of a confes¬ 
sion is a mixed question of law and fact. You will 
exolude it altogether from*consideration if it«appears to 
youjnot to have been made voluntarily, when you con¬ 
sider the question in connection with the truth or 
otherwise of the confession. You will consider the 
volitional character of the confession as detached from 
its credibility and in deciding its truth, you can as a 
part of it consider whether it was voluntary. The first 
thing that struck me wae that the Magistrate who 
recorded the confession did not question Based as to 
whether he was being ill-treated or tortured or whether 
anybody hod offered any inducement or threat to him. 
So the Magistrate did not duly caution the accused 
before bo recorded the confession. Based had made a 
somowhat long statement before you and it is fresh in 
your mind. lie stated that the Investigating Sub-Ins¬ 
pector Moni B*bu entered the lock-up with two police 
constables and asked him to implicate Guljar, Nirode, 
Kalu and Iledayot and four or five others, but he 
denied. Then ho was abused and under the orders of 
Moni Babu the two police oonstablea fisted him and 
assaulted him with ruler mercilessly as a remit of 
which bo sustained an injury on the upper pina of the 
left ear. Then he wa9 given capsicum smoke to inhalo 
and he was hung up with his head downwards tied by 
his leg to a rod. Then he consented to say whatever he 
wae wanted to say. Then he again retracted. Then a 
constable pierced an iron nail inside the sole of his left 
foot. Then ho consented to confess. On the following 
morniDg he was again given capsicum smoke to Inhale 
and ho was almoai eensoless and then even after he 
was taken to Court room, Moni Babu threatened him 
from outside and during the temporary absence of the 
Magistrate came Into the Court room and exhorted him 
to confess just as he bad been tutored. Gentlemen, you 
should remember that the statement of the accased is 
not made on oath but it I 3 a mere statement. Never¬ 
theless you should consider for what it is worthy It 
contains serious allegations against the investigating 
Sub-Inspector. It is very difficult for an accused 
person in dock to prove torture. But on a petition 
filed by his mother on 3rd June 1048 after her 
interview in the -sub-jail with Based in whioh she 
complained s about injuries on Based, the S D.O. 
directed a medical examination and P. W. 16 Dr. Pal 
examined him on 3rd June 1948 and found (1) one 
priok mark at the inner aspect of the sole of the right 
foot through which a little pus came out on squeezing, 
(2) one little swelling mark 1/3 x 1/6" on the upper 
margin of the pina of the left ear, (3) one ulcerated 
abrasion ou the inner side of the lower part of the 
right leg 3 above the ankle joint. The dootor also 
said that Based complained of pain in the back and 
chest.' He added that the duration of the wounds 
were 5/6 days and so these might bo caused on 28th 
May night. He »aid that injury No. 1 might be 
oaused by a pointed weapon and others by a blunt 
Bubstance. So the medical evidence corroborates the 
statement of tbe accused. Based had aleo pain in 
the che3t and back. According to the Magistrate he 
insisted on making confession which 6hows that he 
wa3 unable to wait in the court room, Lyons in his 
Jurisprudence and Modi in his Jurisprudence have 
both stated that capsicum smoke is a common form 
of torture in India and this Is a great irritant. You 
will consider whether the pain in the ohe9t and back 
were not due to the inhalation of capsioum smoke. 


A. I.& 

It is true that he did not complain of any torture- 
before the Magistrate on 29th May 1948; nor did he 
make any complaint in the time of the T. I. Parade 
on 2nd June 1948 or to the Jail doctor before he wa» 
medically examined. But the facts in this case are 
telling. Based stated that he was prioked on his left 
foot. Bat the medioal evidence is -that there was a 
priok mark on his right foot. You will consider 
whether Based was not mistaken in making the 
statement. 

Gentlemen, I have placed before you all the facts 
bearing upon the volitional nature of the confession. 
The confession is read out. You will consider whe¬ 
ther it was true and in deciding its truth you will 
take into consideration its volitional charaoter. 
Under S. 24, Evidence Act, a well founded conjecture 
reasonably bastd upon circumstances disclosed io the 
evidenoe is sufficient for you to exolude the con¬ 
fession because it is idle to expeot the acoussd to 
prove torture, threat or inducement and in most 
oases it is difficult. If there is any conflict or doubt 
as to the manner in which the confession was obtained 
the accased should be given the benefit of that doubt 
and in tbe present case I have no hesitation in 
directing yoa that you should hold the confession to 
have been extorted by the police by severe torture 
and threat and in that view of the matter yoa should 
totally exolude it from yonr consideration. Supposing 
you disagree with me, which I do not think you will, 
it would be my duty also to say what value you will 
attach to a retracted confession. As against Based 
who made the confession and then retracted it, it 
should not be acted upon unlees it is corroborated in 
material particular., that is, unless you can hold that 
he has been properly Identified by Subodh and 
Panohurani at the T. I. Parade and unless you can hold 
that he was seen in the locality immediately before 
and aft8r the occurrence. As against his oo-accused 
Kalu, Guljar and Hedayat, its value is nil and the 
word meanB what it says; and unices there Is other 
evidenoe which can stand on its own legs the 
retracted confession of a co-accueed should not in any 
way be used to support a conviction. It comes to this 
therefore that as against the other accused, if yoa 
cannot believe the recognition of Kaly by Subodh and 
of the identification of Guljar and Hedayat by 
Panohurani, there is an end of the matter and the 
accused persons must be acquitted. I have cautioned 
you that you ehould be very slow to accept the 
identification of Kaly by Panchurani for, if Kaly 1had 
soatohed away the necklace from her neck, Subodh 
would have been able to recognise him. So 
you can believe tbe recognition of Kaly by Subodh, he 
too must be acquitted.” 

[ 4 ] It appears from this that the learned 
Judge has to some extent misunderstood the 
effect of the provisions of S. 80, Evidence Act. 
It is deaf that his own opinion was, having 
regard to all the evidence, that the confession 
had been induced by torture. His duty, 
therefore, in the oircumstance was not to leave 
the oonfession to the ju»y but to exclude it 
entirely from the evidence, it is true that the 
learned Judge while leaving the oonfession to 
the jury for consideration, has done his best 
to tell them that it is worthless, but there is a 
patent error of law in his procedure in leaving 
the confession for the jury’s consideration 
at all. 
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[5l From the rest of the oharge it is evident 
that the learned Judge himself was not BatiBfied 
with the evidenoe of identification as regards 
the present aooased. The matter was com- 
plicated by the faot that the accused had a 
defective eye and there was also evidenoe that 
he was a man well-known in the locality. 
The learned Judge was dearly impressed by 
these facts because the complainant in tbe 
•case had failed to name the present aocused in 
the first information report although be did 
state therein that one of tbe daooits was a man 
with a defective eye. The evidenoe is that 
there are two suoh men well-known in the 
looality. 

[61 The only question that remains for us to 
consider then is whither we should order a 
re-trial, or deal with the matter ourselves on 
the evidenoe as it stands. If we take the 
latter coarse we should see no reason to differ 
from the view of the learned Jadge that the 
•evidenoe was in the circumstances not reliable 
to support the conviction. On the whole we 
think that the proper course in the case is not 
to order a re-trial. 

[7l We accordingly allow the appeal, set 
aside the conviction and sentence passed on 
the acoueed and acquit him of the offence and 
direct that he be set at liberty at once. 

G.M.J. Appeal allowed. 


A. I. R (37) 1950 Calcutta 333 [G. N. 120.J 

P. B. Mukhabji J. 

Sashi Bhusan Dtp and other 3 —Plaintiffs 
v. Bai Ohand Bural and others — Defendants. 

Bait No. 1741 of 1947, D /- 16 3-1049. 

(•) Transfer of Property Act (.1882), S. 55 (l) (e) 
—Duty of seller to protect property. 

A vendor who baa agreed to sell his property being 
a trustee for tbe purchaser is boaod to protect the 
property from injury or wrongful ocoupation by tres¬ 
passers. If he fails in any of these duties the purchaser 
will be entitled to an allowance by way of compensa¬ 
tion to be deduoted from the purchase money. 

[Para 14] 

Annotation : (’50-Com.) T. P. Aot, S. 65 N. 6. 

(b) Transfer of Property Act (1882), S. 55 (1) (f) 
—Agreement to sell house —Duty to give vacant 
possession. 

Ordinarily, In the absence of a oontraot to the con¬ 
trary, if the agreement is to sell a house in whioh the 
seller has the sole and absolute interest, the possession 
that its nature permltB delivery of, Is vacant possession. 
The presence of tenants or trespassers in the house 
cannot affect the nature of the property inasmuch as 
tbe words ‘its nature’ In S. 66 (1) (f) mean an iuoldent 
whioh is Inherent in the property whioh oan be called 
mb its nature: 1939 M. W. N. 122, Bel. on. 

[ParaB 15,16] 

Annotation: ('60-Com.) T. P. Aot, 8. 65, N. 7, 

Pt. 6. 

(c) Transfer of Property Act (1882), S. 55 (1) (g) 
, —Incumbrance—Occupation by trespassers. 


Where property is agreed to be Bold 'with all rights 
and free from all incumbrances’ the seller is bound to 
give vacant possession of the property which is occupied 
by trespassers. The reason is that trespasser’s possession 
or ocoupation is a liability or impediment within the 
ordinary meaning of the word ’enoumbrance' and it 
would impede the important right of occupation of the 
purchaser. (Paras 17 and 18] 

Annotation ‘. (’50-Com.) T. P. Aot, S. 55 N. 8. 

(d) Transfer of Property Act (1832), S. 55 (1) (f) 
— Duty to give possession to buyer s nominee. 

Under S. 55 (1) (f) the seller is bound to give posses¬ 
sion to the buyer or 'such other person us he directs’. 
Henoe a suit for specific performance of an agreement 
to sell and to hand over poise.sion to such person can 
be brought by tbe buyer along with suoh person. 

[Para 27] 

Annotation : (’50-Com.) T. P. Aot, 8. 55 N. 7. 

’ (e) Civil P, C. (1908), O. 2, R. 4 (c) —Suit for speci¬ 
fic periormaoce and damages. 

A suit for speoific performance of an agreement to 
sell with a claim for damages bised on delay in com¬ 
pletion of sale and for failure to deliver vacant possession 
is maintainable under 0. ‘2, R. 4 (c) inasmuch as they 
ariia out of the same cause of action, namely, breach 
of the agreement for sale. [Para 29] 

Annotation : (’44-Com.) C. P. C., O. 2 R. 4, N. 6. 

(f) Specific Relief Act (1877), S. 19-Suit for 
specific performance of an agreement for sale of 

house_Claim for compensation for breach of 

agreement on ground of delay on part of vendor 
and also for turning out trespasser—Compensation 
for period of delay allowed at a rate of rent which 
the house would fetch—Claim for compensation for 
turning out trespassers held could not be allowed 
as it was indeterminate and as the plaintifi could 
sue tbe trespasser for damages for period he was 
kept out of possession. [Paras 31, 32 and 33] 

Annotation : (’46-Man.) Specific Relief Aot, S. 19, 

N. 2. 

A. C. Milter—tor Plaintiffs. 

H. Banerjte —for Defendants. 

Judgment. —This ia a suit by the plaintiffs 
for specifio performance of an agreement for 
sale dated 12th March 1946 in respeot of premises 
No. 21. Madan Gopal Lane, Calcutta, and for 
compensation for the delay in executing the 
conveyance and for turning out the trespassers. 
The agreement ia in writing signed by Bai 
Chand Bural, Kiesen Chand Bural and Bissen 
Chand Baral. They are the vendors and plain¬ 
tiff Rai Bahadur Sosbi Bhusan Dey is the pur¬ 
chaser. The agreement provides that the vendors 
shall sell the said premises to the Rai Bahadur 
free from all encumbrances at a prioe of 
rb. 46 , 008 and that the vendors shall within 15 days 
deliver all documents of title and shall at their 
expense make out a marketable title and cause 
the property to be freed from all encumbrances. 
Tbe agreement also provides that the con¬ 
veyance is to be exeouted in favour of Rai 
Bahadur or bis nominee or nominees. The sum of 
B3. 1,000 was paid as earnest money and in part- 
payment of the purchase pries on tha execution 
of the agreement. 
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[2] The plaintiffs in their plaint referred to 
a deed of trust dated 15th March 1939 alleged 
to have been executed by defendant Rai Chand 
Rural whereby he appointed Kissen Chand Bural 
and Biaaen Chand Bural the other two defendants 
aa the trustees and conveyed this property to 
Euch tru3teea upon tru3t. Rai Chand Bural was 
the absolute owner of the premises. The deed 
of trust was deolared void and inoperative and 
not binding on the defendant Riichand Bural 
by decree made in suit No. 986 of 1946 of this 
Court made on 19th December 1946. It is alleged 
in the plaint that in those circumstances Rai 
Chand Bural is the owner of the premises and 
defendants 2 and 3 Kissen Chand Bural and 
Bissen Chand Bural are joined only as pro forma 
defendants and no relief is claimed against 
euch pro forma defendants. Plaintiffs 2 and 3 
are the relations and nominees of plaintiff 1 Rai 
Bahadur Soshi Bhusan Dey. The title was 
approved and the draft conveyance was also 
approved subject to the objections of the Attor¬ 
ney of Rai Chand Bural as pleaded in para. B 
of the plaint. 

[31 The defendants’ attorney cancelled the 
agreement for sale on 14th May 1947 and for¬ 
feited the earnest money. The plaintiffs oontend 
that such cancellation and forfeiture are unjusti¬ 
fied and unlawful. 

[ 4 ] The central dispute in this suit relates 
to the question of vacant possession. In the 
plaint it is alleged that one Karim Bux Mullick 
is a tenant of the said premises under the de- 
fendant Rai Chand Bural and that the defen. 
daut Rai Chand Bural received rents up to 
July 1946 from such tenant. That tenant died 
some time ago and that tenant’s nephew one 
Sadek Ali Mullick wa3 alleged to be in oocupa- 
tion as a tenant of the said premises but no 
counterfoil of any rent bills have been pro. 
duced in spite of demands. There was another 
person by the name of Dunia Lai Das who 
also, it is alleged in the plaint, was in wrongful 
occupation of the said premises. The plaintiffs’ 
grievance is that the defendants should have 
turned out these trespassers from the said pre¬ 
mises and given over vacant possession to the 
plaintiffs and that the delay in completion of 
the sale w 7 as due to the fault of the defendants. 

[ 5 ] A joint written statement has been filed 
by the defendants where it is admitted that 
Rai Chand Bural was and is the owner of the 
premises No. 21, Madan Gopal Lane Calcutta. 
It is denied the title was duly approved or that 
the only objection was as alleged in para. 5 
of the plaint and that the plaintiffs wrongfully 
refused to complete the transaction. The defen¬ 
dants further contend that the demand of the 
plaintiffs for ejectment of the trespassers and 


A. I, R» 

for delivery of vacant possession was wrongful 
and unjustified. It is also denied that the plain¬ 
tiffs were ready and willing to perform the said 
oontract. The written statement aLo admits 
that Dunia Lai Das has been in wrongful 
possession of a portion of the said premiees 
as trespasser. The defendants justify cancella¬ 
tion of the agreement and forfeiture of the 
earnest money. 

[6] The following issues were raised by 
Mr. H. Banerjee appearing for the defendants: 

“(1) Were the plaintiff* entitled to demand vaoant 
possession of the said premises under the Agreement 
dated 12th Maroh 1946? 

(2) Have the plaintiffs been ready and willing to 
perform their part of the Agreement dated 12th 
March 1946? 

(3) Were the defendants justified in cancelling the 
Agreement and forfeiting the earnest money? 

(4) Is the 9uit maintainable having regard to the 
fact that the Agreement was not with plaintiffs 2 and 3? 

(5) Is the suit bad for misjoinder of causes of action 
on the ground that relief in respect of immovable 
property was combined with the relief for compen¬ 
sation. 

(6) Are the plaintiffs entitled to any compensation? 
If so, what?” 

( 7 ) No issue was raised by Mr. Banerjee on 
the question of title or approval of title because 
as he said that the plaintiffs were now willing 
to take the title as it is in the sense that they 
were prepared to take over with the trespassers 
and his clients were willing to hand over such 
possession and the only question on that point 
w T ds whether the plaintiffs were entitled to 
olaim any compensation. Issue of compensation 
has been raised as I have indicated above. On 
behalf of the plaintiffs the learned counsel also 
accepts this position, and he says that the 
plaintiffs were prepared to take the premises 
with the trespassers. 

(8) Plaintiffs have not led any evidence. 
The junior counsel for the plaintiffs called 
plaintiff Pcosad Das De on the first day of the 
hearing on 3rd March 1949 but the leading 
counsel Mr. Mitter on the following day did. 
not wish to proceed with the examination-in- 
ohief of suoh witness and submitted that the 
agreed brief of correspondence whioh is marked 
as Ex.-A in this suit was enough and he did 
not oall any witness. In the result the evidence 
whioh was only partly given in ohief by the 
plaintiff Prosad Das De and whom the defen¬ 
dants had no chance to cross-examine will be 
expunged from the reoord. On behalf of the 
defendants two witnesses have given evidence. 

Issue No. 1 

(9) Clause 1 of the agreement for sale pro¬ 
vides for sale of the said premises ll free from all 
encumbrances”, and "with all rights”. Clause S 
of the agreement for sale provides that the 
vendor shall cause the said premises to be 
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freed from all enoumbranoes. It is argued by 
Mr. Banerjee on behalf of the defendants that 
there is no stipulation in the said agreement 
that his clients have to deliver vaoant posses, 
sion. Therefore demand for vaoant possession 
on behalf of the plaintiff was unjustified. In 
support of this argument Mr. Banerjee has 
relied on a passage in Gour’s latest edition of 
the Law of Property at p. 773 para 1228 where 
it is said that the term possession is open to 
great variety of meanings and delivery of 
possession as the nature of the property admits 
may be satisfied by handing over the title deed 
when the property is in occupation of the tenant. 
Mr. Banerjee also relied on a decision of 
lower Burma Chief Court. Suliman v. Pala - 
neappa , 8 I. c. 605: (3 Bur. L. T. 29). 

Ciol This question depends on the construe, 
tion of S. 65 (1) (f). T. P. Act, and the meaning 
to be given to the words ‘‘as its nature admits”. 
There is very little authority on this point. 
Where a buyer has notice of a tenancy he can¬ 
not have actual possession but i3 only entitled to 
symbolic possession. On the evidence here I find 
that the plaintiff had no notice whatever at 
the time of the execution of the agreement for 
sale that there were tenants in the premises. 
[After discussion of the evidence the judgment 
proceeds as follows:] 

[ 11 ] The question on the facts of this case 
therefore is not whether a vendor is liable to 
deliver possession with or without tenants 
under the agreement for sale. The question is 
has the vendor any liability for the two tres¬ 
passers Dunia Lai Das and Amar Nath Sein 
who are now occupying the said premises. 
The defendants admit that Dunia Lai Daj is a 
trespasser in para. 11 of their written state, 
ment as well as in the evidence of Gopal which 
I have notioed above. The defendants treated 
Sein also as a trespasser in the sense that the 
defendants have refused to have any relation¬ 
ship of landlord and tenant between him and 
them by either demanding rent or accepting it. 
On the evidence, therefore, the question of deliver, 
ing possession with or without tenants does not 
arise because there are no tenants of the defen. 
dant in the premises in fact. The question is 
only whether the defendants are liable for the 
trespassers and if so. to what extent. 

[la] On a construction of the words "as its 
nature admite" in s. 55 ( 1 ) (f), Transfer 
of Property Ac*, and of the agreement for sale 
in this case I am of the opinion that the defen. 
dants were not justified in saying that they had 
no liability for the trespassers. Mr.. Banerjee 
has argued on the evidence that such trespassers 
oame to the premises after the agreement for 
Bale and therefore his clients the vendors have 


no liability in respect of the occupation of such 
trespassers. It is, however, clear from the evidence 
that no attempt was made by the defendants 
either to prevent the trespassers from entering 
the house or for turning them out. 

[13] I propose to deni with Mr. Banerjee’e 
argument that the trespassers came after the 
agreement for sale. Under 8. 55 (l) (e), 
Transfer of Properly Act, the vendor has the 
duty and is bound to take as much care of the 
property as an owner of ordinal y prudence 
would fake of suoh property between the date 
of the contract of sale and the delivery of the 
property. During this period between the con- 
tract for sale and the delivery of property the 
vendor is in the position of a trustee as pointed 
out by Lord Selborne in Phillips v. Silvester. 
(1878) 8 Ch. A. 173 at p. 177 : (42 L. J. oh. 225). 
In my judgment the seller must do what 
a prudent owner ought to do and must protect 
the property from injury by trespassers and 
that an owner of ordinary prudence would take 
this care to see that trespasses do not occupy 
hia property. If the vendor is a trustee for the 
purchaser, as I consider him to be so under the 
law, his duty a3 such trustee is not fulfilled 
when at the time of the delivery of possession 
it is found that trespassers are having a free 
run and occupation of the property. In the 
case of Royal Bristol Permanent Building 
Society v. Bomash, (1897) 35 cb. D. 390: (56 
L. j. ob. 810), the learned Judge after discus, 
sing the law on this point at p. 398 says as 
follows: 

"Therefore I regard the vendors in this care as 
trustees for the purohaser from the date of the con¬ 
tract. I think they ought to have taken that reasonable 
oare of the property which would have prevented it 

being damaged.by any one who removed the 

fixtures or by vagrants or other persons coming in.’’ 

The evidence proves that the vendors did not 
take the least interest in the property far from 
taking the standard of care enjoined by the 
statute. Sir Dinehaw Mulla in his commentary 
on the Transfer of Property Act, 1933 Edn. at 
p. 268, approves of the proposition that unde* 
8 . 55 (l) (e) the eeller must protect the property- 
from injury by trespassers. Injury by trespas- 
ser3 does not consist merely of damage done 
to fixtures or other parts of the property by 
suoh trespassers but alao includes wrongful oocu- 
pation by the trespassers. 

[ 14 ] In my judgment the correct legal posi¬ 
tion is clearly stated in Williams on Vendor 
and Purchaser, 4th Edn , vol. 1, p, 533 in the 
following terms : 

"He (vendor) must ejeot’dis^eisors and others wrong- 
folly in possession of the property sold or any part of it 
(Engell v. Filch L. R. 4 Q. B. Cases 639) and take 
proper precautions against injory to tho lands by 
trespassers Clarke v. Ramuz, (1891) 2 Q. B. D. 456; 
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and if he fails in any of these duties, the purchaser 
will b3 entitled to an allowance by way of compensa¬ 
tion to be deducted from purchase money.” 

[15] On a construction of B. 55 (l) (f), 
.Transfer of Property Act, I am of the opinion 
;that if the property i9 the house (and not a joint 
property) the possession thit its nature ordi¬ 
narily admits is vacant possession and in the 
absence ol any agreement to the contrary the 
transfer contemplated is transfer of vacant 
possession and it is nob eoough to prove that 
there was even a tenant in ocoupation aoiually 
to the knowledge of the purchaser. In the facts 
however of this case no knowledge of the pur- 
chaier abjut the existence of the tenant at the 
time of execution of the agreement is proved. 
The word 'its nature* in the section mean in 
my judgment an inoident which is inherent in 
the prop;-rty which could be called as its nature. 
For example if the property is a joint and un- 
divided property the possession can only be as 
its nature admits and therefore symbolic and 
not actual physical possession Again the pro¬ 
perty might be intangible a 3 for instance the 
right of easement, the possession whioh its 
nature will admit is also necessarily symbolic, 
and not actual and physical. It i3 in this senso 
that the word 'nature* ha3 to be construed. 
Ordinarily therefore in the absence of any con¬ 
tract to the contrary if the agreement is to sell 
a house in which the seller has the sole and 
absolute interest the possession contemplated 
under s. 55 (l) (f), Transfer of Property 
Aot, is in my judgment vacant possession. The 
decision uf Madhavan Nair and Jackson JJ. in 
Panchapagesa Ayyar v. Arunachala Mudaliar, 
1932 M. \v. N. 122 , supports the view of con¬ 
struction that I have taken. 


[16] Presence or absence of tenants in the 
house agreed to be sold in that sense does not 
in my judgment affect the ‘nature’ of property. 
It may very well be that the parties intended 
that the tenants could ba removed before pos¬ 
sesion is given. ‘Nature’ is something which in 
this context is irremovable. But whatever may 
be the position of a house with tenants, a house 
with trespassers can never in my judgment be 
said to be a property whose ‘nature’ does not 
admit actual and phjsical possession. 

[171 Besides the words “free from all en- 
oumbrances" in the agreement have to be oon- 
strued. The stipulation under the agreement 
was that the vendor shall oauee the property to 
be freed from all encambrances. A lease or 
tenanoy is in my opinion an encumbrance. 
(Sea Williams ‘Vendor and Purchaser'4th Edn. 
vol. 2 App. c clause ll.^A house in the occupation 
and possession of a trespasser and wrong¬ 
doer cannot be said to be free from all encum¬ 


brances. As pointed out in Wallace v. Love, 
31 Oom. L. B. 166 at p. 164. 

“The word ‘encumbrance’ in its ordinary connota¬ 
tion means that the estate is burdened with debts,obli¬ 
gations or rejponsibilitiea. The word is in law sped - 
ally used to indicate a burden on property.” 

A trespasser’s possession or occupation is in’my 
view a burden on property although a tres¬ 
passer may have no lawful title to remain in 
such possession. Romer J. in Jones v. Barnett , 
(1899) 1 Ch. D. 611 says at p. 620 that ‘encum- 
brancs' means ‘a claim, lien or liability attached 
to property*. In my view trespasser’s possession 
or occupation is a liability on the property. 
Removal of trespassers ordinarily involves 
litigious proceeding and such litigation is a 
liability or impediment within the ordinary 
meaning of the word ‘enoumbrancs’. 

[18] A3 I have indicated above cl. 1 of the 
agreement for sale provides that the said pro¬ 
perty is agreed to be sold ‘with all rights’. I 
oonsidtr right of occupation and possession as 
a very important right of the purohaser under| 
such an agreement. Suoh right is in my view 
certainly impeded and obstructed by the wrong-* 
ful occupation or possession of the trespassers. 

[19] I hold that under the agreement dated 
12 th Maroh 1946 and on the construction there¬ 
of and on the faots of the case plaintiffs are 
entitled to vaoant possession and I accordingly 
answer issue No. 1 in the affirmative. 

Issue No. 2 

[ 20 ] The agreement for sale was made on 
12th March 1946. On 14th March 1946 the solici¬ 
tors of the purchaser requested the defendant 
Rai Chand Bural to send the title deeds. On 
18th March 194 6 the vendors’ solicitor sent the 
title deeds. Requisitions on title were made by 
the purchaser’s solicitors who sent a reminder 
to vendor’s solioitor on 30th May 1946 to answer 
them. From June to December 19 16 the delay 
wa9 entirely due to defendants trying to dear 
the title of the trust I have mentioned before. 
Actually a suit was filed in this Court for that 
purpose being Suit no. 996 of 1946 and a decree 
was made on 19th December 1946. But the certi¬ 
fied copy of the deoree was not sent to the pur. 
ohaeers’ solicitors until 26th February 1947. 

[21] The question of vaoant possession and 
whether the house was tenanted or not was rai¬ 
sed by the purchasers’ solicitors on 19th Maroh 
1947. Correspondence followed between the res¬ 
pective solicitors on this point about vaoant 
possession until 14th May 194T when the vendor's 
solicitor refused to comply with the requisition 
for vaoant possession and cancelled the agree¬ 
ment for sale and forfeited the earnest money. 
This suit was filed within about six weeks there¬ 
after on 30th June 1947. 


1950 

[ 22 ] I find at these different stages that the 
plaintiffs were all along ready and willing to 
perform their part of the oontraot. If they insis¬ 
ted on vaoant possession that was, I think, justi¬ 
fied having regard to the view that I have taken 
of the construction of the agreement for sale and 
having regard to my findings under issue l. 

[23] On 18th April 1947 the purchaser’s solici¬ 
tors sent the draft conveyance for approval of 
the vendor’s solicitor. On 26th April they Eent a 
reminder. On let May 1947 the vendor’s solici¬ 
tor returned the draft conveyance duly approved 
as altered in red ink and asked for an early date 
for execution and registration of the convey¬ 
ance. The draft conveyance in Ex. B is this suit. 
The deletion of the words ’ancestors and pre¬ 
decessors in title* was one of the points in con¬ 
troversy in respect of the covenants in the 
conveyance and on 2nd May 1947 the puroha. 
sera’ solicitors returned the draft conveyance to 
the vendor’s solicitor for re.approval. On 4th 
May 1947 the vendor's solicitor objected to the 
words ’ancestors and predecessors in title’ on 
the ground that the purchasers were taking the 
property after thorough search and enquiry. I do 
not consider the vendor’s objection on this soore 
to be at all justified. As I construe the agree, 
ment it was for sale of the house with all rights, 
privileges, easements and appurtenances and free 
from all encumbrances and the vendor’s obliga¬ 
tion under cl. 2 of such agreement was to make 
a marketable title. The title after searches and 
enquiry was approved by the purchaser’s solici¬ 
tors and I do not see any reason, why this usual 
covenant should not be made by the vendor 
when under the agreement the premises are 
agreed to be sold ’free from all encumbrances’. 
It is a oommon oovenant and is found in all 

y standard forms and precedents for conveyances 
whenever property is sold under the agreement 
of the nature as described in this suit. If the 
property was sold subject to encumbrances then 
the vendor would have been entitled to qualify 
his covenant but not in my opinion in a case 
like where there is an unqualified agreement to 
sell free from ’all* encumbrances. See Williams 
on Vendor Purchaser 4th E]n. vol. I pp. 662-3. 
In any event this was no laok of readiness or 
willingness on the part of the plaintiffs. The 
insistence on a oovenant like this by the pur- 
chaser s solicitor is not, in my opinion, disappro¬ 
val of title. On the oontrary I think because they 
had approved the title they were justified in cal- 
ling upon the vendors to make this usual 
oovenant. 

[24] On the faote as stated above wbioh are 
•mply borne out by the admitted brief of oorres- 
pondenoe whioh is marked as Ex. ’a’ in this suit 
I hold that the plaintiffs have been ready and 
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willing to perform their Part of the agreement. 
In faot^by the letter of 28 th March 1947 the pur¬ 
chasers’ solicitors were even ready to take the 
house with tenants who would be prepared to 
attorn and pay rent to the plaintiffs on the com¬ 
pletion of the purchase. But then as I indicated 
and as it transpired in ovidence there is in fact 
no tenant but trespassers iu the bouse. 

[26] I accordingly answer issue 2 in the affir¬ 
mative. 

Issue 3 : 

[ 26 ] On my findings on issues l and 2 on the 
same facts I hold that the defendant’s cancella¬ 
tion of the agreement and forfeiture of the earn¬ 
est money were not justified. I answer accord¬ 
ingly Issue 3 in the negative. 

Issue 4 : 

[27] The objection of the vendors on this point 
was that the purchaser was only the plaintiff 
Rai Bahadur Sosbi Bhusan Dey under the agree¬ 
ment for sale and not the other two plaintiffs. 
ThiB objection I consider to be completely with¬ 
out substance under S. 66 (l) (f), Transfer of 
Property Act, which provides that the seller 
shill give posssession to the buyer 'or such other 
person as he direots’. Besides by letters dated 4th 
May 1947, 7th May 1947 and 9th May 1947 the 
defendants finally accepted the position that the 
other two plaintiffs could oome in as nomi¬ 
nees of plaintiff l or as persons directed by 
plaintiff 1. In Williams Vendor and Purcha¬ 
ser 4th Edn. vol. 1, p. 642, it is said that the pur- 
ohaser is entitled to require a conveyance to be 
made to some other persons or to himself and 
others and the vendor iB bound to assure the pro- 
perty sold accordingly. 

T 28 ] Under Ss. 66 (l) (f). Transfer of Property 
Aot, and on the correspondence I have mention, 
ed above I hold that the suit is maintainable. 
Issue 6 : 

[29] Mr. Banerjee has argued that this suit is 
bad by reason of the provisions contained in o. 2 
R. 4, Civil P. 0. HiB contention is that the claim 
for damages and compensation and claim for 
immovable property are bit by that provision in 
the Code of Civil Procedure. I am unable to 
accept that argument I consider the Buit is protec¬ 
ted by 0 . 2 R. 4 (c), Civil P. 0.1 am of the opinion 
that it is the same oause of action inasmuoh as 
the law allows Bpeoifio performance of a contract 
with or without compensation. In my view the 
claim for damages is based on (a) delay iu com- 
pletion of sale and (b) for failure to deliver 
vacant possession and such olaim arises out of 
the same cause of aotion and on the breach of the 
agreement for sale by the defendants. 

[30] Ii therefore, hold that the suit is not bad 
for misjoinder of cause of aotion and I aoocrd- 
ingly answer issue 6 in the negative. 
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Issue 6: 

[31] Section 19, Specific Belief Act, permits a 
suit for specific pertormanee with a claim for 
ccmjtceatioD in addition to or in substitution 
of such performance. In fact paragraph 3 of 
that section definitely lays down that if in any 
such suit the Court decides that specific perfor- 
manco ought to be granted but that it is not 
sufficient to satisfy the justice of the case and 
that seme compensation for breach of the con¬ 
tract should also be made to the plaintiff it shall 
award bim such compensation accordingly and 
the statutory illustration of para. 3 makes it 
abundantly clear. Compensation awarded under 
this section may be assessed in such manner as 
the Court may direot. The authority in Royal 
Bristol Permanent Building Society v. Bomash , 
(1867) 35 Ch. D. 390. (66 L. J. Ob. 8i0)as also the 
observations of both Cotton and Lindley L. JJ. 
in Marsh v. J ones (1689) 40 Ch. D. 563 :60 L. T. 
610 ) are also on the point. 

[32] The first ground on which compensation 
is asked is the ground of delay. It is clear that 
from June to December 1946 when the defendants 
were clearing the title of the trust the defen¬ 
dants alone were responsible for the delay. The 
defendants concealed the fact of such trust in the 
agreement for sale. The existence of Buch trust 
was disclosed by the vendor’s solicitors’ letter 
dated 1 st June 1946. Under cl. 3 of the agree¬ 
ment for sale the purchasers’ obligation was 
to complete the sale—within 2 months as speci¬ 
fied therein. That clause provides that upon the 
title being approved by the purchasers’ solicitors 
which I hold was done on 18th April 1947 
when the purchasers’ solicitors sent the draft 
conveyance for approval, the purchaser was to 
complete the purchase within two months from 
the date of the delivery of the document of title. 
The documents of title were first delivered on 
18th Maroh 1946 but were returned on 25th April 
1947. Later on the title deeds were sent again by 
the vendors solicitors to the purchasers solicitor 
on 26th February 1947 along with the certified 
copy of the decree in Suit no. 996 of 1946. From 
1st June 1946 (when the defendants started to 
clear the title of the trust) until 26th February 
1947 (when the certified copy of the decree 
declaring the trust void was sent to the pur¬ 
chasers’ solicitors) the defendant Rai Chand 
Bural alone is responsible for the delay. Of this 
period plaintiffs were agreeable to allow time 
till the end of June 1946. I, therefore, would 
have awarded compensation to the plaintiffs for 
the loss as contemplated in the statutory illus¬ 
tration of para. 3 of s. 19, Specifio Relief Act, 
from 1st July 1946 but I find that the purchasers 
solicitors approved title by sending draft con. 
veyance only on 18th April 1947. In my opinion 


the proper date from whioh I should award 
compensation is from 26th April 1947 which is 
within a week from the date when draft conve- 
yance was stnt and which is within two months 
from 26th February 1947 being the date of 
delivery of title deeds. The evidence of Gopal 
in answer to Q3. 44 to 47 is that the house fetched 
a rent of Rs. 100 per month in 1946 but will 
now fetch something like Rs. 200 per month. 

I assess the compensation on this evidenoe at 
Rs. 150 per month payable from 26th February 
1947 until execution of the conveyance, on the 
ground of dealy. 

[33] The plaintiffs olaim compensation also 
for turning out the trespassers. I do not con-) 
sider that it is possible to make any assessment 
on that point and the claim is at present in-j 
determinate. Besides after the conveyance the 
plaintiffs will be entitled to Bue the trespassers 
for damages for the period they are kept out of 
possession after the conveyance Plaintiffs there¬ 
fore suffer no injustice. I do not, in my discretion, 
therefore, make any separate assessment of extra 
compensation on this ground, as I do not con¬ 
sider the justice of the oase so requires under 
para. 3 of 8. 19, Specific Relief Aot. 

[34l Accordingly I answer issue No. 6 in the 
affirmative and I award and assess compensa¬ 
tion at the rate of rs. 150 per month from 
26th February 1917 until registration of the 
conveyance that I propose to direct. 

[86l There will be a judgment for the plain¬ 
tiffs for specific performance of the agreement 
for sale dated 12th March 1946 in terms of 
prayers (l), (2), (3) and (4) of the prayers in 
the plaint. The draft conveyance shall be in the 
form approved by the respective solicitors in 
Ex. B in this suit except that the usual covenant ^ 
with the "ancestors and predecessors in title 
as required by the parohaserB* solicitors should 
be given. Plaintiffs will take delivery of posses, 
sion with the trespassers. There will also be a 
decree for compensation at the rate I have 
indicated above and for costs against the defen¬ 
dant Rai Chand Bural. The plaintiffs shall 
deposit the balance of the purchase price in 
Court within a week from date and will be 
entitled to be paid the compensation out of such 
purchase money and the balance of purohase 
price will be handed over to the defendant Rai 
Chand Bural on the execution and registration 
of the conveyance. I direot also that the defen¬ 
dant Rai Chand Bural do execute the convey¬ 
ance within a week after the balance of the 
purchase price is deposited by the plaintiffs in 
Court and notice given to fsuoh defendant. In 
default of such defendant executing and register¬ 
ing the conveyance the Registrar of this Court- 
will do the same on his behalf. 
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[96] The decree for speoifio performance and 
for compensation as aforesaid and for oosts is 
made againBt the defendant Bai Chand Bural. 
No relief and no costs are claimed against de- 
fendants 2 and 3 and no decree or order is 
made against them. 

[97] Certified for two counsel. 

[38] The defendants applied for stay of exe¬ 
cution but as counsel for the defendants was 
not prepared to give any security for costs and 
any undertaking not to dispose of the property 
pending proposed appeal the stay is refused. 

K.S. Suit decreed. 

A. I. R. (37) 1950 Calcutta 339 [G . N. 121.] 

Harries 0. J. 

Lalmohan Singh — Accused—Petitioner v. 
The King. 

Criminal Rovn. Petn. No. 744_of 1949, D/- 7-11-1949. 

Penal Code (I860), S. 499, Exception 1—Scope 
and applicability 

To say something of a person whioh holds him to 
oontemptis defamatory. If what is said is trne then 
that is a defence of justification under the exception. 
On the other hand, if there is a doubt as to whether 
it is true or not, there is no defence at ail and as the 
matter tr-nds to bring the person defamed into con¬ 
tempt it is defamatory under 8. 600. [Para 7] 

Annotation : (’46-Man.) Penal Code. -8s, 499-500 
N 6. 

Ajit Kumar Dutta and Satis Chandra Ray—tot 
Petitioner. 

Dwijendra Krishna Duff—for Complainant. 

Order—This is a petition for revision of an 
order of the learned Chief Presidency Magis- 
trate convicting the petitioner of an offenoe 
under 8. 600 , Penal Code, and sentenoing him 
to pay a fine of Rs. 200 and in default of 
payment of the fine, to simple imprisonment 
for one month. 

[ 2 ] The charge arose out of a letter whioh 
the petitioner wrote to the Editor of the 
Newspaper Swaraj, for the purpose of publioa- 
tion. To understand the allegations in the 
letter it will be necessary shortly to set out the 
faots of the oase. 

[8] The complainant was the owner of a 
certain premises no. 24, Hyat Khan Lane, 
Caloutta. It appears that one Amar Guha had 
somehow obtained possession of part of these 
premises, bat it is common ground that later 
he was treated as a tenant. Amar Guha was 
an evacuee from East Bengal. Later, one 
Sitanath with the assistance of Amar Guha 
oame into these premises and took possession 
of part of them, but it is dear from the findings 
of the learned Magistrate that the complainant 
never recognised Sitanath as a tenant. Even, 
toally Sitanath and Amar Gnha fell ont and an 
incident took place in these premises whioh 


gave rise to the letter to whioh I have referred. 
It seems that in the absence of Sitanath, Amar 
Guha with a number of other persons tried to 
occupy by force the part of the premises 
ocoupied by Sitanath and that they manhandled 
Sitanath’s wife and daughter and caused 
considerable damage to movable property of 
Sitanath. 

[4] That some such incident did take place 
seems to be dear. But the suggestion in the 
letter which the petitioner wrote to the Swaraj 
Newspaper is that the landlord, tho com- 
plainant in the case, was behind this attack by 
Amar Guha on Sitanath, and that the attack 
was made as a result of a conspiracy between 
them. This was a serious allegation against 
the complainant. 

[5] Attempts were made in the Court of the 
Presidency Magistrate to prove that the com- 
plainant muse have been a party to this attack 
on Sitanath’s premises, but the learned Chief 
Presidency Magistrate has, I think, rightly 
held that the evidence does not show that the 
complainant was a party to these proceedings 
at all. In other words, the evidence which 
went to show that the allegations in this letter 
to the Swaraj were true, utterly failed. 

[6] The first defence put forward was the 
defence raised in Exception l to a. 499 
whioh is the defence of justification. As I have 
said, the learned Magistrate held that the 
evidenoe which went to justify the allegations 
failed. Mr. Dutta has argued that his olient 
would etill be entitled to an aoquittal even 
though his evidence failed to prove the truth 
of the allegations, if the evidence had raised a 
reasonable doubt as to the truth of the allege, 
tions. He has relied upon the well known 
Full Bench case of the Allahabad High Court 
dealing with the onus of proof in the case of 
Exceptions. 

[7] It is to be observed that Exception 1 
requires that the allegation is true and if 
Mr. Dutta’s argument is aooepted Exception 1 
should read : "It is not defamation to impute 
anything whioh may or may not be true." I 
do not think that the principle of the Allahabad 
Full Bench case oan be made to apply in the 
present oase. To Bay something of a person 
whioh holds him to contempt is defamatory. 

If what is said is true then that is a defence. 
On the other band if there is a doubt as to 
whether it ie true or not, there is no defence at 
all and as the matter tends to bring the person 
defamed into contempt it is defamatory under 
8. 600 , Penal Code. It seems to me quite 
dear that the plea of justification wholly failed 
in this case and no reliance can be placed on 
Exception 1 to 8 . 499. 
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[8] It was then suggested that Exception 9 
to 8. 199 afforded a defence. That Exception 
reads : 

“It is not defamation to make an imputation on 
the character of another, provided that the imputa¬ 
tion be made in good faith for the proteotlon of the 
interest of the person making it, or of any other 
person, or for the public good.’’ 

[9] Assuming that these allegations were 
made in good faith which is at least doubtful, 
they were certainly not made for the protection 
of the petitioner who wrote the letter. How 
could they be said to have been made for the 
protection of Sitanath ? And it oertainly was 
not for the public good that such a oharge 
should have been made. I do not think that 
Exception 9 could have any application at all. 
This letter was clearly written to try and force 
the landlord’s hands and if that is so there can 
be no question that Exception 9 can ever 
apply. 

[ 10 ] It seems to me that this is a dear case 
and the petitioner was rightly oonvicted. The 
sentence iB by no means severe and I would 
affirm the conviction and sentence and discharge 
the rule. The order staying the fine is 
vacated. 

g.m.J. Conviction and sentence affirmed. 


A. I. R. (37) 1950 Caloutta 340 [C . N. 122 .] 

Sen J. 


Yakub Sheikh and another — Accused — Peti. 
tioner v. The King.- 

Criminal Revn. No. 508 of 1949, D/- 8th September 
1949. 

(a) Criminal P. C. (1898), S. 190 (1) (a)-Com- 
plaint filed before Magistrate —Magistrate, it has 
option to take cognizance. • 

WhoD a complaint is filed before a Magistrate, un¬ 
less there is any legal bar to the entertainment of the 
complaint suoh as is mentioned in 8.195 of the Code 
and any other seotion, the Magistrate is bound to 
take cognizance of the offence. He has no option in 
the matter. He has, therefore, no jurisdiction to refer 
the matter to the polioe directing the police to take 
cognizance and investigate. [Para 4] 

Annotation : C49-Gom.) Oriminal P. C., S. 190 
N. 17 Pt. 1. 


(b) Criminal P. C. (1898), S. 190 (l)-“May”- 
Meaning of. 

The word ‘may’ in S. 190 (1) means “mu3t”. The 
word ‘may’ is used because there are three separate 
sets of oiroumBtancea laid down upon which oogniz- 
ance may be taken. [Para 4] 

Annotation : (‘49-Corn.) Criminal P. O., [8. 190 
N. 17. # 

(c) Criminal P. C. (1898), S. 156 (3) — Applic¬ 
ability. 

Section 156 (3) has no application whatsoever In a 
oase where cognizance is taken upon a complaint. 

[Para 4] 

Annotation : (’49-Com.) Criminal P. C., S. 158 N. 5 
Pt. 2. 


(d) Criminal P. C. (1898), Ss. 200, 537-Failure 
to examine complainant on oath. 

When a Magistrate takes cognizance upon a com¬ 
plaint h« is bound under the provisions of 8. 200 to 
examine the complainant on oath at onoe. The failure 
to do this is fatal. [Para 5] 

Annotation: (’49-Com.)Criminal P, C. 8 . 200 N.13; 
N. 16 ; 8. 637 N. 17 Pt. 1. 

(e) Criminal P. C. (1898), Ss. 537 (a), 190(1) (a)— 

Complaint filed before Magistrate—Instead ol tak¬ 
ing cognizance of olfence Magistrate referring mat¬ 
ter to police in order that they might take cogni¬ 
zance of offence -Case tried upon charge-sheet — 
Errors held were illegalities not curable under 
S. 537. [Para 6] 

Annotation : (’49-Com.) Criminal^. C., S. 637 N. 6 
Pt. 9. 

Amiyalal Ohatterjee—tot Petitioners. 

M. Asir — for the Crown. 

Sudhansu Kumar Sen—for Complainant. 

Order.—This rule has been obtained by the 
two aesused who have been oonvioted of hav¬ 
ing oommitted theft. The first accused Yakub 
Sheikh has been sentenced to pay a fine of 
Rs. 200 in default to undergo rigorous imprison¬ 
ment for three months. The seoond accused 
Malek Sheikh has been dealt with in accord¬ 
ance with the provisions of S. 662, Oriminal 
P. O. and releaeed after due admonition. Half 
of the fine has been directed to be paid to Kalu 
Santal as compensation. 

[ 2 ] The case for the proseoution is that Kalu 
Santal was in possession of certain land as the 
adiar of one Oharan Das Ohatterjee. He grew 
paddy on the land and reaped it. On the date 
of ooourrence thetwoaoouaed persons came there 
and removed paddy and Btraw in spite of pro¬ 
tests. The defence taken is a denial of the oo¬ 
ourrence and it was contended on behalf of the 
defence that the land on which the paddy was 
grown belonged to the aooused Yakub. The 
learned Magistrate has disbelieved the defence 
case and convioted the acoused. On appeal the 
Additional Distriot Magistrate has after criticis¬ 
ing the judgment of the learned trial Magistrate 
somewhat adversely upheld the deoision and 
dismissed the appeal. 

[8] The point raised before me is a pure 
point of law. It is said that the learned Magis¬ 
trate has committed certain illegalities in the 
trial whioh are fatal and that therefore the 
entire proceedings are without jurisdiction. The 
faots whioh give rise to this contention are these: 
Kalu Santal lodged a petition of oomplaint 
before the Magistrate making the allegations 
whioh are the substance of the proseoution. The 
learned Magistrate passed an order upon the 
oomplaint in these terms : 

“Send this to O/O Kalna p. s. for taking oognizanoe 
under S. 379/147, Penal Code, and finishing investi¬ 
gation early.” 

Upon this order being communioated to the 
police they investigated the oase and returned 



1980 Kedah Nath v. Kalimata op 

a charge sheet. Thereafter the aooused were 
tried. I may mention here that on the petition 
of complaint being filed the complainant was 
not examined on oath. 

[ 4 ] It is contended that the learned Magis¬ 
trate has erred in law in sending the matter to 
police and asking the police to take cognizanoe. 
He has also erred in law in not examining the 
complainant on oath. In my opinion both these 
grounds are substantial. The law is quite clear 
on the point. "When a complaint is filed before 
a Magistrate, unless there is any legal bar to 
the entertainment of the oomplaint such as is 
mentioned in S. 195, Criminal P. C., and any 
other section, the Magistrate is bound to take 
cognizance of the offence. He has no option in 
the matter. Seotion 190 (1), Criminal P. 0., is 
quite clear. It says that a Magistrate may take 
cognizanoe of an offenoe (a) upon receiving a 
complaint of faots whioh constitute’such offenoe, 
(b) upon a report in writing of such facts made by 
any police officer, and (c) upon information re- 
oeived from any person other than a police officer. 
The word ' may ’ here means must. The word 
‘may’ is used because there are three separate sets 
of circumstances laid down upon whioh cogniz¬ 
anoe may be taken. This is the view I held in 
the case of A. C. Samaddar v. Surah Ohandra, 
59 0. W. N. 270 : (a. I. B. (36) 1949 Oal. 197 : 50 
or. L. J. 368) relying upon the case of Kashmiri 
Lai Qarga v. Ismail , an unreported decision 
whioh iB Ori. Ref. No. 40 of 1940. In this case 
the Magistrate should have taken cognizance of 
the oomplaint as there was no legal bar against 
taking suoh cognizance. That being so, he had 
no jurisdiction to refer the matter to the police 
directing the police to take cognizanoe and 
investigate The learned Magistrate apparently 
relied upon the provisions of 3. 166 (3), Criminal 
P. 0. That sub section has no application what¬ 
soever in a oase where cognizance is taken upon 
a oomplaint. This view was also expressed by 
me in the abovementioned oase and I find that 
the same view has been taken in the case of 
Pulin Behari v. The King , by the Chief Justice 
and Das J. The oase is reported in 53 0. W. N. 
668 . 

[5l Next, the learned Magistrate when he 
takes oognizanoe upon a oomplaint is bound 
under the provisions of S 200, Criminal P. C., to 
examine the complainant on oath at once. The 
failure to do this is fatal. This was held in the 
abovementioned two oa9es. It is thus dear that 
the Magistrate has committed several illegalities 
in this oase. 

[6l It was argued by learned advooate appear¬ 
ing for the Crown that although the faots 
disclosed that the Magistrate had committed 
oertain irregularities, they were ourable by virtue 
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of the provisions of S. 637, Criminal P. C., 
inasmuch as the accused were not prejudiced 
by these irregularities. In my opinion thi3 argu¬ 
ment cannot be aooepted. These are not mere 
irregularities but illegalities which affect the 
question of jurisdiction of tho Magistrate. The 
learned Magistrate really had no jurisdiction to 
try the case upon a charge sheet once the peti¬ 
tion of oomplaint was filed, nor did he have 
any jurisdiction to refer the matter to the police 
in order that the police might take cognizance 
of the offence. These errors relate to jurisdic¬ 
tion and are not mere irregularities. 

[ 7 ] In my opinion the trial has been without 
jurisdiction and, therefore, the order of convio- 
tion and sentence must be set aside. The oase 
shall be retried by some other Magistrate to be 
appointed by the District Magistrate foe this 
purpose. He shall try the case according to law 
and in the light of the observations made above. 
The rule is made absolute. 

V.R.B. Rule made absolute. 

A. I.R. (37) 1980 Caloutta 341 [ C . N. 123.) 

Harries C. J. and Banebjee J. 

Kedar Nath Multherjee and others — Appel¬ 
lants v. Sree Sree Iswar Kalimata of Kali¬ 
ghat and other8 — Respondents. 

F. 0. Appeal No. 15. of 1949, D/- 20-12-1949. 

Civil P. C. (1908), S. 110 — Appeal allowed in 
part —Decree, ii one oi affirmance. 

Where the value of the euit and the value of the 
appeal exceed Rs. 10,000 and the appeal is allowed in 
part and a portion of the decree of the tiial Court is 
vacated, the decree is not a decree of affirmance, but 
is a deoree varying the decree of the Court below and 
hence the appellant is entitled as of right to a certifi¬ 
cate under 9. 110. [P&raa 1 and 2] 

Annotation : (’44-Com.) 0. P. C. 8. 110 N. 13. 

Biralal Chakravarty and Saroj Kumar Ma\ty — 
for Appellants. 

Pannalal Chattcrjee — for Deputy Registrar and 
Respondent 1. 

Nagendra Kurntr Dutt, Satya Char an Pyne, A joy 
Kumar Dose, Nalxni Ranjan Dhattacharjya 
and Subodh Chandra Dasak — for Respondents. 

Harries 0. J.—In this oase it is conceded 
that the value of the suit and the value of the 
appeal exceed rs. 10,000. The appeal was allowed 
in part and portion of the decree of the trial 
Court was vacated. 

[ 2 ] In these oiroumatanooa it appears to us 
that the decree of this Court is not a deoree of 
affirmance but is a decree varying the decree of 
the Court below. That being sotbeappellante are 
entitled as of right to a certificate and accor¬ 
dingly we grant leave to appeal and grant a 
a certificate under 8. 110. Civil P. 0. 

[ 3 ] Costs of this application will be coats in 
the appeal the bearing fee being assessed at 
two gold mohurs. 
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[4] Let the supplementary affidavit filed in 
Court today be kept on the record. 

Banerjee J. — I agree. 

v.R.B. Leave granted. 

A. I. R (37) 1930 Calcutta 342 [C. N. 124.] 

Harries C. J. and Sinha J. 

Reliance Development and Engineering 

Ltd. — Petitioner v. Bhabani Charan Biner - 

jee and others — Opposite Party. 

Civil Rale No. 1562 of 1949, D/- 22-12-1949, to 
revise order of 8ub-J., Hooghly, D/- 16 7-1949. 

Civil P. C. (1908) 0. 38, R. 8 and O. 21, R. 58 — 
In investigating claims to property attached before 
judgment, the Court cannot go into the question 
of benami. [Paras 6> 7 j 

Annotation : (’44-Com.) Civil P. C., 0. 21 R. 58 
N. 20; 0. 38 R. 8 N 1. 

Paresh Nath Afookirjee and Chandra Nath 
Mooherjet — for Petitioner. 

Dbabrata Mooherjee and Ajay Kumar Basu 

— for Opposite Party. 

Harries C. J. — This i9 a petition for revi¬ 
sion of an order of a learned Subordinate Judge, 
made in a claim case. 

[2] Certain property had been attached be¬ 
fore judgment and the property was claimed by 
the petitioners in this case. They made their 
application under the provisions of O. 38, R. 8, 
Civil P. C. That rule provides that where any 
olaim is made to property attached before judg¬ 
ment the claim is to be investigated in the 
manner provided for the investigation of olaims 
to property attached in exeoution of a deoree for 
the payment of money. In other words, the 
claim is to be investigated under the provisions 
of O. 21 , R. 68, Civil P. C. 

[3] The learned Judge oame to the oonolu- 
sion that the company were not in possession of 
certain brioks which bad been attaohed before 
judgment. The oompany olaimed to be in pos¬ 
session of these brioks under a document whioh 
purported to transfer the bricks to them. The 
learned Judge, however, was not satisfied that 
this document really transferred the brioks to 
them and he winds up his judgment in these 
words: 

“I dilate no more on the merits of these papers and 
writings beoause I have already said that I am not 
impressed that the Company hold these bricks on their 
own acoount.” 

[ 4 ] In short, he held that the company were 
mere benamidars of the defendant Girija Prosad 
Pal and, therefore, they could make out no 
claim to these brioks. 

[ 5 ] Mr. Paresh Nath Mokerjee on behalf of 
the petitioners has oontended that it was not 
open to the learned Judge to deoide—whether 
or not the company were mere benamidars of 
the defendant. He has pointed out that it has 


been repeatedly held in this Court and in other 
Courts that in proceedings under o. 21, R. 68 a 
Court is not entitled to go into the question as 
to whether a transaction is benami or not. The 
Court is solely entitled to deal with the question 
of who is in possession and the Court is prohibit- 
ed from entering into a question of title. 

[6] It is true that the words of 0 . 21, R. 68 
would suggest that the Court oould go into a 
question such as benami. But as I have said 
the authorities of this and other Courts forbid 
the investigating Court so to do. The very same 
question came bsfore me in the case of Protiva 
Sundari v. Reliance Bank Ltd., 52 0 . w. N. 66, 
in which I had to hold that the Judge in that 
case oould not go into the question of the benami 
nature of a transaction. In the judgment I have 
cited certain oases of the Patna High Court and 
of this Court and it is quite olear that this Court 
has over a considerable length of time consistently 
held that in a olaim case the Judge oannot go 
into the question of benami. The learned Sub¬ 
ordinate Judge in this case did go into this ques¬ 
tion and deoided that the company was a mere 
benamdar and that they did not hold the brioks 
on their own aooount, but on account of the true 
owner, the defendant. 

[ 7 ] Having regard to the authorities we are 
bound to hold that the decision of the learned 
Judge cannot be sustained and must be set aside. 
The oase should, in my view, be sent back to the 
learned Subordinate Judge for him to deoide it 
upon the evidence relating to possession whioh 
was before him and on that evidence alone. If 
he can decide the matter he must do so, but he 
oannot go into the question of benami and hold 
that the petitioners are mere banamdars. If 
there is nothing to suggest that the possession of 
the petitioners is other than genuine he will 
have to find for the petitioners. He cannot find 
for the opposite parties on a finding that the 
petitioners are benamdars. 

[8] In the result, therefore, this petition is 
allowed, the order of the learned Subordinate 
Judge is set aside and the oase is remanded to 
him to be deoided in accordance with the ob¬ 
servations made in the judgment and aocording 
to law. The oosts of these proceedings will abide 
the event before the learned Subordinate Judge. 
The rule is disposed of in these terms. 

[9] The interim order of attachment ; conti- 
nues pending the disposal of the application 
before the learned Subordinate Judge. 

[10l Let the counter-affidavit filed in Court 
today be kept on the reoord. 

Sinha J. — I agree. 

V.B.B. Petition allowed. 
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A. I, R (37) 1990 Calcutta 343 [G. N. 125.] 

Sen J. 

Ptadha Govinda Dutta and another—Acous- 
•flti— Petitioners v. Saila Kumar Mukherjee — 
Complainant — Opposite Party. 

Criminal Revn. No. 655 of 1949, D/• 22 11-1949. 

(a) Penal Code (I860), Ss. 499, 500 -Repetition of 
•defamatory statements in question form. 

Where after oertain leaflets are distributed contain¬ 
ing imputations against the complainant which are 
clearly defamatory, the editor of a newspaper publishes 
them in the form of questions without any direct im¬ 
putation against the -.complainant and asks the 
complainant to clear himself’by answering the questions, 
it amounts to a re-publioatiou of the defamatory state¬ 
ments in the leaflets and the editor is guilty of defama¬ 
tion. [Para 3] 

Annotation: (’46-Man.) Penal Code, S?. 499 and 500 

N. 1,2. 

‘(b) Penal Code (1860), S. 499, Exception 1—''Any¬ 
thing which is true.” 

It is sufficient if the acoueed can show that the 
statements are substantially true in regard to the mate¬ 
rial portion of the allegation or insinuation. 

[Para 4] 

•Annotation: (’46-Man.) Penal Code, S. 499 N. 6. 

Ajit Kumar Dull and Ba&anta Kumar Panda 

—for Petitioners. 

A. C. M*tra and 8alya Charan Pain- 

tot Opposite Parly, 

Order.—This rule has been obtained by two 
persons who were tried for having defamed the 
Chairman of the Howarh Municipality. They 
were oonvioted and sentenoed to pay certain 
lines, in default to undergo simple imprisonment 
for certain terms. Out of the fines compensation 
was directed to be paid to the oomplainant. The 
decision of the trial Oourt was upheld in appeal 
by the Sessions Judge and it is with respeob to 
the last deoision that the present rule ha3 been 
obtained. 

[ 2 ) The faofcs briefly are as follows : The 
aoouaed Radha Gobinda Dutta was the Editor 
and the acoueed Lakshmi Kant a Bhattacharjee 
was the printer of a Bengali daily newspaper 
known as the Paschim Banga Patrika. On 8th 
July 1948 an article was published in that paper 
in the form of a questionnaire. This is 3x. 1. 
It is the case for the prosecution that this article 
defamed the oomplainant Saila Kumar Mukher¬ 
jee, the Chairman of the Qowarh Municipality 
and that the accused committed an offence 
punishable under 8. 600, Penal Code. The de- 
fenoe taken is that the questionnaire which 
admittedly was published in that newspaper did 
not oontain any defamatory matter, that is to 
say, it did not oontain any matter which may be 
described as making any imputation regarding 
the oomplainant wbioh would harm bis reputa¬ 
tion. Next, the defence was that the aoooBed 
were protected by Exceptions l, 2, 3, and 9 men¬ 
tioned in s. 499, Penal Code, which defines the 


offence of defamation. As I have stated before 
both the Courts below have rejected the defenoss. 

[3] Learned advocate for the petitioners gives 
up the defence of Exception 2, and he relies upon 
all the other defences taken in the Courts below. 
The learned Sessions Judge in a very detailed 
and able judgment has discussed all the points 
raised by the defence and be ha3 come to the 
conclusion that the statements coutaiood in Ex. 1 
are defamatory and that none of the Exceptions 
can be availed of by the accused. In my view 
this decision is perfectly correot. I shall first 
deal with the question whether the statements 
published in Ex. 1 come within the mischief of 
3. 499, Penal Code. In this conneotion certain 
surrounding circumstances must be considered. 
A few days prior to the publication, leaflets were 
distributed in Howarh oontaining imputations 
against the oomplainant whiob are clearly de. 
famatory and indeed on this point there was no 
dispute. This leaflet is Ex 2. Now, the leaflet 
and the so called questionnaire published in the 
Pascbim Banga Patrika should be considered 
together and if they are considered together it 
beoomes abundantly clear that the questions con. 
tained in the Paechim Banga Patrika, although 
they were in the form of mere questions, were 
defamatory in obaraoter. I reproduce below the 
leaflet Ex. 2 leaving out certain paragraphs 
therein whioh are not relevant to the case and 

also the questionnaire Ex. l: 

Exhibit 2. “A few questions aboot the Howrah Muni¬ 
cipality. 

Will the Chairman Saila Babu reply? 

Sri Saila Kumar Mukherjee. the Oongreea Chairman 
of the Howrah Municipality tries to extort okeap praise 
by speaking at'intervals in thrnatlul voice about laudable 
long range and short range Rchemea for ibe betterment 
of tbe Howrah Municipality. But the following few 
fact9 will Nearly manife-t his depth of feeling for the 
betterment of tbe Municipality. We hope Saila Baba 
will have sufficient moral courage to refute tbe facts, 
if groundless, by his replies. 

1. After the self-immolation of Mahatma Gandhi 
arrangements were made for a Sradba Basar at the 
Howrah Town Hall. Newspapersjfand handbilla published 
by the Municipality indicate that it was held under 
tbe auspices of the Municipality and the Chairman of 
the Municipality Sri Saila Kumar Mukherjee himself 
raised about R*. 13,500 (Thirteen thousand and a half) 
for this funotion from wealthy persona, rich marwarla 
and the pubi c. But he baa not as yet submitted any 
account to tbe Munmipal Meeting Questioned he says 
this function baa do oonneotion with tbe Municipality 
and thii 3 he evades. Will he. without aoy farther 
delay, submit an aocount to tbe public? 

2. It ia known to us that the expenses of tbe case cf 
the Commissioners of tbe Howrah Municipality against 
Mr. Nomani appointed by tbe late Government of Bengal 
that rolled up to the Privy Counoil were by tbe oitizena 
of Howrah and some Commissioners personally. Govern¬ 
ment lost the case and about Ra. 11000 (Eleven 
thousand) wag allowed aB costa. But we have been 
astonished to hear that Saila Babu haa misappropriated 
the said amount of Rs. 11000 (Eleven thousand). 
What ia the reply of Saila Babu to this ? 
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3. It ia true that for some speoial reason be appeared 
at the appeal Committee at the time when the question 
of assessment of the Allenberrj Workshop run by Messrs, 
Dalmia Jain was being decided and reduced the valua¬ 
tion of only the Allenbery Company from Re. 83,005 to 
Rs. 61,936. What'is the reason of reducing the three 
monthly income by Rs. 1000? It is heard that just 
after this Saila Babu purchased a motor car cheap. 
Is it true? 

4. Why was' the contract for Rs. 60,000 of the Road 
Board given to the lowest tenderer Sri Kumar Pal 
without the consent of the Commissioners? Is it true 
that a large sum of money has been paid to the said 
contractor Sri Kumar Pal though the work has not 
been finished up to the sixteenth part? It is beard that 
just after getting this contraot the said contractor was 
engaged for repairing the house of Saila Babu and 
wicked people are saying that it is for this reason that 
Saila Babu has special favour for this contractor : 
>> hat does Saila Babu say ? 

5. Will Saila Babu say why he has got the lease of 
the Municipal tank given to B. K. Sarkar & Co. at a 
low rate or at a nominal rate disregarding the resolu- 
tion and direction given in a general meeting of the 
Commissioners? Is it true that the contract for bran 
haa been given to the said B. K. Sarbar & Co. disregard¬ 
ing the clear direction of the Commissioner!? Why 
was the contraot for the supply of bran given to the 
said Contractor at the rate of Rs. 14-4-0 although the 
market rato is Rs. 13? Besides this, why was the 
charge at the rate of 0-8 0 for bags of bran allowed 
separately? Though no price is ever paid for the bags 
of bran. Why did Saila Babu allow this extra price of 
bags at tho rate of Rs. 0-8-0 over-riding this praotice? 
Will Saila Babu say whether thi3 contractor B. K. 
Sarkar & Co. is his benamdar and whether a large 
sum of his money has been laid out In the work of 
this contractor? 

6. It is true that tho value of laud in Ward III 
whero are situate Saila Babu's paternal house and 
landed property assessed at a rate lower than what ha3 
been done in respect of Wards VI and II of the Munici¬ 
pality during the revision of assessment. According 
to which reason or principle has*the value of the land 
on whioh Saila Babu’s house stands assessed at Ra. 300 
(Three hundred rupeei) per oottah and that in Ward VI 
at Rs. 600 (six hundred rupees) per cottah? Will our 
Chairman who has a soft corner for the publio throw 
light on this matter? 

7. Will Saila Babu inform why was the valuation 
sketch of his own house increased by penning through 
and why was the valuation sketoh done by one of his 
friends Jyotish Chandra Mitra eraied and re-written? 

8. In tho houso of Saila Babu at 21 Ramla 
Mukherjee Lane, there are 7 rooms and 4 bath rooms 
in the 2nd story, 12 rooms and 2 halls and one bath 
room in the 1st story and 20 rooms, 4 halls, one puja 
dalan and 3 tin sheds in the ground floor and attached 
with the house is a land measuring 2 blghas 3 cottahs 
and 3 Ch. Why waa the valuation of this building fixed 
at Rs. 3100; 

9. Has there been a shortage of money of Saila Babu 
after he became the Chairman of the Municipality? 
We are awaiting Saila Babu’s reply in this matter. 

10. On this shortage of money we are whimpering a 
Btnall question to Saila Babu. Is the pay of the driver 
of Saila Babu’s personal motor car paid from the 
Municipal fund? 

11. Why has (sic) Saila Babu is the leader of the Muni¬ 
cipal Parly disregarding the written instruction of the 
Congress Municipal party from the words “Howrah 
Municipality from the Howrah Municipality jeep car.” 
Has it been removed lest it might stand in the way of 
Its arbitrary uae by him or least It might lower his 


prestige to the people of High Court? The people demand 
an explanation from Saila Babu in this respect. 

In the end we want to speak of a small matter to 
Saila Babu. The Howrah Municipality is the property 
of the citizens of Howrah. It would have been better if 
the relatives and friends were nourished from his own 
property rather than from the money of the rate-payerB. 
May he not forget this knowledge.’’ 


Sd. Sri Sital 

The 2nd July, 1948. 


Chandra Kundu, 


Ex. 1 : 


Circular Road, Howrah- 


“PA8CHIM BANGA PATR1KA - Dated 8th July, 
1948 page 3. J 


Questions for the Chairman, Howrah Municipality to 
answtr. 


We have reoeived number of oomplaints against Sri 
Saila Kumar Mukhopadhjay, Chairman, Howrah Muni¬ 
cipality. We hope he will remove all doubts In the minds 
of the publio by stating as to whether suoh complaints 
are correct. 

1. Did Sri Saila Kumar Mukhopadhyay oollect from 
wealthy persons, rloh Marwaris and from the members 
of the publio a Bum of about Rs. 13,500 in connection 
with Gandhi Sradhha Baiar ? Ib it correct that he has 
not as yet furnished before any meeting of the Munici¬ 
pality any account for suoh sum ? 

2. Is It not oorreot that the oost of the litigation between 
the Commissioner for the Howrah Municipality and 
Mr. Nomani appointed by the then Government of 
Bengal up to the Privy Counoil had been borne Indivi¬ 
dually, by the citizens of Howrah and certain Commis¬ 
sioners ? Is It not true lhat the Howrah Municipality 
won the case and got about R«. 11,000 as damages ? 
Who has taken the money? 

3. Is it true that for oertaiu special reasons he, by 
being preeent In the Appeal Committee meeting had the 
assessment of only Allen Berry and Co., run by Messrs. 
Dalmia Jain reduced from Rs. 83,065 to Rs. 01,986 ? 

4. Is It true that a Road Board contraot for Rs. 60,000 
was denied to the party who quoted the lowest tender 
and was given without the consent of the Commis¬ 
sioners, to one Srlkumar Pal whose tender was third 
from the lowest ? Is it true that large sums have been 
paid to the said contractor Srikumar Pal although one- 
sixteenth of the work has hardly been completed ? 

5. Did he cause a lease of a Municipal tank to be 
granted to B. K. Sarkar Co., at a small or nominal 
value, by Ignoring the resolution and direction of Com¬ 
missioners In a General Meeting ? Is It true that a con¬ 
traot for gram has been given to the saidB. K. Barkare 
Co , notwithstanding speoiflo Instructions of the Com¬ 
missioners to the contrary ? Was the said oontraotor 
allowed Rb. 14-4-0 for supply of gram although the 
market rate was Rs 18 ? 

6. Is it true that in coDneotion with r6-assessment, 
valuation of the land has been made at a reduoed rate 
in Ward No. Ill where Saila Babu’s anoestral home and 
properties are situate, compared to the valuation of land 
in Wards Nob. II and VI ? 

7. Has the valuation of his residential house been 
inoreased by tampering with sketoh book ? Has the 
valuation Sketch Book of the house of his friend 
Babu Jyotish Mitra, a Commissioner, been erased 
and re-written ? Saila Babu’s residential house at 21, 
Ram Lai Mukherjee Lane consists of 7 rooms and A 
bath rooms in the second floor, 12 roomp, 2 halls and 
one bath room in the first floor and 26 rooms, 4 halls, 

1 Puja Dalan and 3 rooms in the ground floor. The 
said house is on a plot of land 2 bighas 2 cottas 8 ohat- 
taoks in area. Has this palaoe been valued at Rs. 3100 ? 

8. Is the driver of Sails Babu’s private car paid out 
of the funds of the Municipality ? 
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9. Have the words “Howrah Municipality” been 
deleted from the Jeep Car of the Maniolpality ? 

A comparison of these two dooacoents makes it 
qnite dear that the questionnaire was referring 
to the defamatory allegations made in the leaflet. 
They virtually amounted to a re-publication of 
the defamatory statements contained in the leaf¬ 
let. It is quite a common ruse to make defama- 
tory statements in the form of questions. What 
the Editor is saying in Ex. 1 ., is this? "We have 
received a number of complaints against you 
and we hope you will dear yourself by answering 
the following questions." Thereafter he puts the 
questions in a sly manner omitting from the 
questions any direot imputation. It is quite clear 
however that the questions and tbe preface to 
the questions indicate that the Chairman was 
being charged with having done dishonest things 
and he is asked to answer the charges. A state¬ 
ment of this nature would amount, in my 
opinion, to defamation and the publishers of 
such statements would be guilty of the offence 
of defamation unless he is protected by the 
Exceptions mentioned in 8. 499, Penal Code. A 
simple illustration will, I think, prove the 
point. Suppose a newspaper published the 
following statement ? "To Mr. A : We have 
heard that people are saying that you commit 
theft and dacoity. We give you this opportunity 
of dearing yourself by answering the following 
questions.” Would not that amount to defama. 
tion ? In my opinion it certainly would. It 
really amounts to a re-publication of the 
defamatory statements which the person is 
called upon to answer. Merely because the 
publisher of the defamatory statements asks the 
person defamed to exonerate himself, that does 
not in any way protect the publisher. 

[4] The next question for determination is 
whether tbe accused are protected by any of 
the Exceptions. Exception I is in the following 
terms ? : 

"It ia not defamation to impute anything vrhloh 
ia true concerning any person, if It be for the publio 
good that the imputation should bo made or published. 
Whether or not It is for the publio good is a question 
of faot.” 

To get the benefit of this Exception the accused 
most prove that the statements contained in the 
questionnaire are true and that they are made 
for the publio good. Learned advocate for tbe 
petitioners contends that it is enffioient if the 
petitioners can prove that the statements made 
in the questionnaire are substantially true. He 
relies upon an unreported deoision of this Court 
in criminal Revision case No. 1143 of 1947 
(Prabhat Ohandra Oanguly v. A. H. B. 
8. Doha). There can be noi quarrel with 
this proposition, but the words "substantially 
true” mean true in regard to the material por. 


tion of the allegation or insinuation. As an 
example I would take the first question. "Did 
Sri Saila Kumar Mukhopadbyay collect from 
wealthy persons, rich Marwaris and from the 
members of the public a sum of about Rs. 13,50o" 
etc. It is true that some money was collected 
in connection with the Gandhi Sraddha Basar 
The truth regarding that allegation cannot make 
the insinuation contained in paragraph I sub¬ 
stantially true. The insinuation there is that 
the complainant acted on behalf of the Munici¬ 
pality and collected this sum on behalf of the 
Municipality and negleoted to furnish accounts. 
Now, it has been established that the money was 
not collected on behalf of the Municipality at 
all and that there was no duty upon the com¬ 
plainant to furnish any account to the Munici¬ 
pality. It is thus clear that the accused have 
not succeeded in showing that tbe insinuation 
contained in the first quertiou is substantially 
true. The same may be said with respect to all 
the questions. Certain facts therein are no doubt 
substantially correct, but the insinuation under¬ 
lying these facts is not substantially correct. 
Exception I therefore baa no application. 

[6] As regards Exceptions II and m 
I am of opinion that they have no rele¬ 
vancy. They deal with expressions of opinions 
in respect of the conduct of a public servant or 
in respect of the conduct of any person 
touching any publio question. In tbe present case 
we are not concerned with the expression of 
any opinion at all. The case relates to defama. 
tory imputations which are allegations of fact 
and not expressions of opinions. I need not 
therefore consider these two Exceptions. 

[61 Tbe last (Ninth) Exception is in tbe 
following terms: 

"It Is do! defamation to make an imputation on the 
obaraoter of anoiber, provided that the imputation be 
made in good faith for the protection of the Interest of 
the person making it, or of any other person, or for 
the pablio good.” 

To get the benefit of this Exception the accused 
must prove that be acted in good faith and for 
the publio good. He must eatablish both these 
points. There is certainly no good faith establi¬ 
shed in this case. Tbe question has been dealt 
with very well by the learned Judge. If the 
accused were acting in good faith one would 
have expeoted them to go to the Chairman of 
the Municipality and ask him for an explana¬ 
tion. Nothing of the kind was done Tbe accused 
relying upon anonymous leaflets drew up a sort 
of a charge sheet against the Chairman. Such 
conduot ia dearly notin good faith. For this rea¬ 
son I bold that Exception IX has no appli:ation. 

[ 7 ] In my opinion the ohargo has been fully 

proved and I discharge this role. 

n tt Rule discharged. 
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Sen J. 

On difference of opinion between 
R. P. Mooker.iee and Das Gupta JJ. 
Paresh Chandra Bhowmick — Complainant 

— Petitioner v. Usharanjan Ghosh and others 

— Accused—Opposite Party. 

Criminal Revn. No. 784 of 1948, D/- 20-7-1949. 

* (a) Criminal P. C. (1898), S. 439 (1) — Order of 
discharge—Revision -Power of High Court to pass 
limited order of remand. 

Where an order of discharge comeg up before the 
High Court in revision the jurisdiction of the Court is 
not fettered in any way. The High Court has ample 
jurisdiction to send the oaee back on remand for the 
retrial of any particular offence while upholding the 
decision of the Cjurt below with respect to other offen- 
2e3, [Para 3] 

If the Court finds that the charge of forgery cannot 
bo established but that there are materials for investi¬ 
gating a charge of cheating, the Court may remand the 
case for the trial of the charge of obeating only on an 
application against an order of discharge. [Para 3] 

Whore such a limited order of remand'is passed 
on revision, tho order is binding on the lower Court 
and on the High Court undl it is set aside in appro¬ 
priate proceedings. It is not open to the High Court to 
sit on appeal on such an order and say that it is a bad 
order. [Pam 4 ] 

(b) Criminal P. C. (1898), S. 439—Revision 
against acquittal. 

The High Court is averee to interfere in revision 
with orders of acquittal, but where the order of aoquit- 
tal is the result of serious error of law, the order 
should be set aside. [Para 6 ] 

Annotation : (’49-Com.) Criminal P. C., 8 . 439, 
N. 12. 

Nalin Chandra Banerjee and Chintaharan Roy 


A. I. R. 


he went to the Bank and insisted on payment 
saying that he would not leave the bank 
until he was paid. The fixed deposit reoeipt 
was taken from him by Prova Ranjan Ghose, 
one of the accused, who went into a room where 
the other two accused Ueha Ranjan Ghose and 
Suresh Ghosh were seated Thereafter Bhomik was 
called into the room and the receipt in a folded 
condition was returned to him. He was asked 
to wait for a few days as some Government 
papers had to be cashed and he was promised 
payment- Oa 28th February 1947 a letter was 
received by Maharaj Kumari Binodini Devi 
which was dated loth February 1947, informing 
her that her Fixed Deposit had been automati¬ 
cally renewed as per rubber stamp on the receipt 
as she had not applied to receive payment with, 
in three days of the date of maturity. The case 
for the proseoution is that there was no rubber 
stamp on the receipt at all on 25th February 
1947 and that the rubber stamp was put on the 
receipt on that date when the reoeipt was taken 
away from Bhowmik by Probba Ranjan Ghose. 
It is also the oase for the proseoution that the 
letter was fraudulently ante-dated. When this 
letter was received criminal proceedings were 
initiated by Paresh Ohandra Bhowmik alleging 
that the three accused persons were guilty of 
forgery, of using a forged document, of cheat¬ 
ing and of forgery for the purpose of oheating. 
Upon this complaint being made summonses 
were issued against the three persons ODly with 
respeot to the allegation of oheating, that is to 


— for Petitioner. 

Moni Muhhorjee —for Opposite Party. 

Sen J—This rule came up for hearing be¬ 
fore Mookerjea and Das Gupta JJ. As there 
was a difference of opinion between them the 
matter ha3 beeu placed before me for disposal 
by my Lord the Chief Justice. 

[ 2 ] The faots giving rise to this rule briefly 
are as follows. The Maharaj Kumari Binodini 
Devi of Manipur deposited the sum of Rs. 5.000 
(rupees five thousand only) as a fixed deposit 
for six months in the Calcutta Mercantile Bank 
Limited at the Nabadwip Branch. Six months 
expired on'5th February 1947. On 6th of that 
month Maharaj Kumari Binodini Devi send her 
agent, Paresh Chandra Bhowmik, who is the 
complainant in this case, to get back the money 
deposited as the date of maturity had passed. 
Bhowmik appeared at the Nabadwip Branoh of 
the Bank but he was told that there was no 
money there and he was asked to come to Cal- 
cutta to take money. Oa 7th February 1947 Bhow¬ 
mik came to the Oaloutta Head Office and 
he was put off for a week. He went to the 
bank from time to time and payment was 
deferred. Finally, on 25th February 1947, 


say, summonses were issued stating that the 
aocused had been oharged with having oommitt. 
ed an offence punishable uader 8. 420, Penal 
Code. The aocused appeared and were tried by 
Mr H. K. Bose, Honorary Presidency Magie- 
trate. He discharged the aocused with respeot to 
the offence punishable under 8. 420, Penal Code. 
He did not make any investigation regarding 
the other oharges alleged in the petition of 
complaint in any detail and passed no specific 
orders with respeot to those offences. Against 
this order of discharge this Court was moved 
and a rule was issued which was heard by Rox¬ 
burgh and J. N. Mujumdar JJ. The complainant 
who obtained this rule stated that the learned 
Magistrate was wrODg in discharging the accused 
on the charge of cheating and he also com¬ 
plained that the Magistrate had not investigated 
the case with respect to the other allegations 
made obarging the accused with forgery, the 
forgery consisting in putting in the rubber stamp 
entry on the receipt. Their Lordships remanded 
the case to the trial Court for rehearing and in 
the order of remand certain observations were 
made whioh are of great importance for the deci¬ 
sion of this rule. I shall therefore quote those 
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observations which were made in the remand 
order: 

“The learned Magistrate in discharging the aocused 
has taken the main prosecution oase to be ono ot 
oheating for nin-payment of money and he holds that 
the oase is really one of debtor and creditor and not a 
criminal oase. He briefly refers to the rubber stamp 
question but says that os the prosecution could not say 
who was responsible for it no prima facie oase had been 
made out. . 

•So far as the first reason given by the learned Magis¬ 
trate is oonoerned, we have nothing to say. 

In so far as the matter of the rubber stamp is con¬ 
cerned, we note that on the baok of the printed appli¬ 
cation for fixed deposit account, Ex. 5 which was sub¬ 
mitted by the Mabaraj Kumari when the amount was 
deposited, cl. 6 is in very similar terms to those in the 
rubber stamp and now challenged. The only material 
difference being that the period is seven days aod Dot 
three days. In those circumstances, it would be diffi¬ 
cult Jor a charge of forgery to succeed in our opi¬ 
nion. 

But there remains the prosecution case that the ac¬ 
cused have fraudulently dealt with the Maharaj Kumari 
In obtaining the receipt from the complainant on the 
pretext of payiog the money aod then sending an ante¬ 
dated letter alleging that the receipt had been automa¬ 
tically renewed Without wishing to express any opi¬ 
nion on this point, we think that this aspeot of the 
case requires further enquiry. With these comments 
we therefore set aside the order of discharge and re¬ 
mand the oase for disposal by the Chief Prfsidency 
Magistrate or some other Presidency Magistrate to 
whom he may transfer it other than Mr. H K Bose.” 

[8] The ease sent back on remand was beard by 
Mr. A. Mukherjee, Additional Presidency Magia- 
trate, Calcutta. He interpreted the order of re¬ 
mand of this Court as limiting the Ecope of his 
enquiry to the oharge of cheating only. This is 
what he says: 

“By orders passed by the Hon’ble High Court In previ¬ 
ous proceedings relating to this case the scope of enquiry 
wa 3 limited to fraud and no other offence It w&9 seen 
from the evidence adduced by the prosecution.” 

He thereafter proceeded to try the accused on a 
charge of cheating punishable under 8. 417, 
Penal Code, and holding that this charge has not 
been made out, he acquitted the accused. Against 
this order of acquittal this Court was again 
moved and the present rule was issued. As I 
have Btated before it was heard by Mookerjee 
and Das Gupta JJ. They have differed. Mooker 
jee J. eayB that as the order passed by Mr. Bose 
was an order of diBOharge, this Court in remand, 
ing the oase had no power to limit the trial In 
this view he held that the order of remand 
must be construed an order remanding the entire 
case for retrial, that is to say, the order imposed 
a duty on the learned Magistrate to investigate 
not only the charge of cheating but also the 
charge of forgery and the other allied offences. 
He supports this view by saying that an order 
of dieobarge is different from an order of acquit¬ 
tal and that a person discharged could not take 
ihe benefit of 8. 403, Grimioal P. C., which lays 
down the dootrine of autrefois acquit and 


that ho was liable to be tried again for 
the same offence on a fresh petition. In 
support of this view he cites two Full Bench 
decisions, namely, the oases of Dwarkanath v. 
Benimadhab, 28 cal. 662: (5 C. W. N 467 F. B.) 
and Emperor v. Chinna Kaliappa, 29 Mad. 126: 
(3 Or. L. J. 274). His view is that these decisions 
are authority for the proposition that when an 
order of discharge is set aside by the Court on 
revision the entire case is open to the Magistrate 
and he has the jurisdiction to hear the entire 
matter, and that it was not open to this Court to 
set aside the order of discharge and remand 
the case for a re-hearing with respect to any 
particular charge. In my opinion this view of 
Mookerjee J. is wrong. It is true that an 
order of dieobarge is different from an order of 
aoquittal and suoh an order does not protect a 
person discharged from being subjeot to fresh 
proceedings in regard to the offence with respeofc 
to whioh he was discharged, but it does not 
follow from this that where an order of dis¬ 
charge comes up before this Court in revision 
the jurisdiction of this Court is fettered in the 
way suggested by Mookerjee J. This Court has 
ample jurisdiction to send the oase back on re¬ 
mand for the retrial of any particular offence while 
upholding the decision of the Court below with 
respeot to other offences. In my opinion this 
view is clearly supported by the provisions of 
8. 439 (1), Criminal P. 0. That section says that 
this Court on revision may exeroise in its dis- 
oretioD any of the powers conferred on a Court 
of appeal by be. 423,426, 427 and 428 of the Code. 
Now, it is quite clear that when there is an 
appeal the Court may remand the case with res- 
peoG to one of several offences and accept the 
lower Court’s decision with respeot to the other 
offences. A limited order of remand is clearly 
allowed to an appellate Court and there are in¬ 
numerable decisions where this power has been 
exercised. This Court in its revisional jurisdic¬ 
tion has all these powers and perhaps something 
more. In this connection I may refer to 8. 423, 
Criminal P C-, which mentions some of the 
powers of the appellate Court. Section 423 (l) (a) 
of the Code states what the Court of appeal may 
do in the case of acquittal. Sub-section (b) of 
S. 423 (1) states what the Court may do in a case 
of conviotion. Sub section (c) deals with an appeal 
from any other order and says that the appellate 
Court may alter or reverse such order. Sub-sec- 
tion (d) say 8 that the appellate Court may make 
any amendment or any consequential or inciden- 
tal order that it may think just and proper. The 
oase falls under sub s, (d) of 8. 423 (l) of the 
Code. The order here i9 a consequential or inci¬ 
dental order. If the Court finds that the chargei 
of forgery cannot be established but that there! 
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are materials for investigating a charge of ohea- 
ting, the Court may remand the case for the 
trial of the charge of cheating only on an appli¬ 
cation against an order of discharge. 

[4] Again even if the order passed by Roxburgh 
and Majumdar JJ. be not an order according 
to law, this Court cannot sit on appeal on such 
an order and say that it is a bad order. The order 
is binding on the lower Court and also binding 
on this Court until it is set aside in appropriate 
proceedings. For these reasons I hold that Mooker- 
jee J.’s view in respect of the above matter is 
not correct. 

[5l The next point for consideration is whether 
the order passsd by Roxburgh and Majumdar'JJ. 
was an order of the limited nature contended for 
on behalf of the bank. This question has caused 
mo a certain amount of trouble, but after careful 
consideration I am of opinion that the order of 
remand was not a ‘limited’ order. I have quoted 
the order in exfcenso. It was argued that the 
learned Judges mentioned above came to a defi- 
nite conclusion that a charge of forgery was not 
maintainable and that they directed the Court 
below not to deal with any charge of forgery but 
to confine the trial to a charge of cheating. In 
para. 2 of the order of Roxburgh and Majum¬ 
dar JJ. as reproduced by me there ia no final 
decision on the question of forgery. What their 
Lordships said is that it appeared to them hav¬ 
ing regard to the circumstances that a charge of 
forgery would be difficult to establish. It was 
merely an expression of opinion regarding the 
difficulty in establishing aoharge of forgery upon 
the materials then before their Lordships. Their 
Lordships nowhere say that the charge of forgery 
had failed and that therefore the learned Magis¬ 
trate should not investigate that oharge. When 
the case was sent back for retrial it was tried 
de novo and fresh evidence was taken. Upon 
that fresh evidence the charge of forgery may 
well have been established. This contingency may 
have been in the minds of the learned Judges 
and it Is for this reason perhaps they did not 
express any deGnite opinion that the oharge of 
forgery had failed and did not expressly limit 
the retrial to the charge of cheating only. In 
this connection I would draw attention to the 
last paragraph of the order of remand. Their 
Lordships do not use the word ‘cheating.’ They 
U3ed the words ‘fraudulently dealt with.’ Now, 
a person may be fraudulently dealt with by 
the commission of forgery or by some other 
offences. It seems to me therefore that the 
Court below was directed to rehear the entire 
matter and to decide whether on the evidence 
it could be said that the Maharajkumari had 
been fraudulently dealt with. If that is the 


correct interpretation, then it was open to the 
Magistrate to consider the allegations of forgery 
and of the use of a forged document. He has 
the power to investigate any other allied 
offences whioh the evidence might disclose as 
showing fraudulent dealing. In my opinion 
the order of remand did not limit the Magis. 
trate’s scope of enquiry to one of cheating but 
it directed the Magistrate to consider all the 
evidence and to decide whether the evidence 
disolosed that the Maharajkumari had been 
fraudulently dealt with and whether such 
fraudulent dealing would amount to an offence 
punishable under the Penal Code. As I have 
said before the interpretation of the order of 
remand has presented some difficulty to me 
but I think that this is what their Lordships 
intended. That being so, I hold that the 
learned Magistrate was quite wrong in limiting 
the scope of his enquiry to one of oheating 
only. By reason of this error the whole trial 
has been vitiated. 

[6] It wa3 next argued by learned advooate 
appearing for the bank that this Court in 
revision should not easily interfere with an 
order of acquittal, and he has cited a oase 
decided by me whioh lays down this proposition, 
Harendra Nath v. Be joy Krishna, A. 1 . R. (36) 
1949 *oal’ 171 : 60 Or. L. J. 241. I am always 
averse to interfering with orders of acquittal 
but in the present case I oonsider that this 
order should be set aside. There has been no' 
real trial because the learned Magistrate has 
erred in interpreting the order of remand. The 
order of acquittal passed in suoh oiroumsfcances 
is really no order at all and in my opinion a 
serious error of law of this description which 
results is an order of aoquittal should be taken 
notice of and such an order should be set 
aside. Further, the case is one of public 
importance. If the oase be true, then it shows 
that a bank whioh is entrusted with public 
money has by forgery and cheating deprived its 
client of her dues. It is of utmost importance 
that banks should oonduot their business in a 
scrupulously honest manner and when oharges 
like these are brought against a bank there 
should be a proper investigation. For this 
reason the order of acquittal whioh Is bad 
because of an error of law should be interfered 
with. 

[ 7 ] Mookerjee J. has not expressed any 
opinion on the question whether the evidence 
established the charge of oheating or not, 
Mr. Das Gupta J. has expressed the view that 
the evidence adduced does not establish the 
oharge of oheating. Having regard to the 
decision at whioh I have arrived I do not think 
that I should give expression to any opinion on 
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Ihe matter as it may impede a free deoision of 
ihe matter by the learned Magistrate. 

[8] I accordingly set aside the order of 
aoquittal and remand the whole case for 
rehearing by the learned Magistrate in aocor- 
-dance with law and in the light of the observe, 
tions made above. The rule is made absolute. 

V.b.b. Case remanded. 

k. I. R. (37) 1950 Calcutta 349 [G . N. 127.] 
Sen and K. 0. Chunder JJ. 


order to the Sessions Judge and he has con¬ 
firmed it. 

[ 3 ] The first point raised by learned advooate 
appearing for the petitioners is that the alleged 
nuisance, if it be a nuisance at all is not a public 
nuisance and therefore proceedings under 8. 133, 
Criminal P. 0., to abate the nuisance are not 
permissible. His contention is that proceedings 
under 8. 133, Criminal P. C., relate to public 
nuisance and not to private nuisance. Next, he 
points out that the finding of the learned Magis. 
trate is not sufficient to show that the petitioners 


Dwarika Prosad and others — Petitioners 
v. Dr. B. K. Roy Ghoudhury and others — 
Opposite Party. 

Criminal Revo. No. 1106 ol 1949, D/* 3-2-1960. 

(a) Criminal P. C. (1898), S. 133 (1), par*. 3 - 
Community-Meaning of-Public nuisance—Penal 
Code (1860), S. 268. 

The word 'community* oannot be taken to mean resi¬ 
dents of a particular house. ‘Community’ means some¬ 
thing wider than that. It means the public at large or 
the residents of an entire looality. [Para 6] 

Where the finding wa3 that the nohe of the ioeoream 
making maohinsry constituted a nuisance to the resi¬ 
dents of the building whose flats were adjacent to the 
plaoe where the machine was running : 

Held that this was not a finding that a public nuisance 
existed and consequently, S. 133 had no application. 

[Paras 5 and 6] 

Annotation : (’49-Com.) Or. P. G., 8. 133, Notes 11 
and 16; (’46-Man.) Penal Code, B. 268, N. 1. 

(b) Interpretation oi Statutes—Title oi Chapter- 

Value of. ... 

The title of a Chapter is not a determining faotor 
regarding the interpretation of the provisions of a sec¬ 
tion in the Chapter but the title certainly throws con¬ 
siderable light upon the meaning of the section and 
where it is not inconsistent with the section one should 
presume that the title correctly describes the objeot of 
tbo provisions of the Chapter. [Para 6 J 

8. 8. Muhherjee and Priti Bhusan Barman 

— for Petitioners. 

N. K. Sm and J. M. Banerjee — for the State. 
Ohxntaharan Boy — for Opposite Party. 

Sen J _This rule was obtained by the peti¬ 

tioners against whom an order has been passed 
in proceedings under 8. 133, Criminal P. C., by 
the Sub.Divisional Magistrate of Asansol direot- 
ing the petitioners to refrain from working in 
ioeoream making machine between the hours of 
11 P. M. and 6 A. M. 

ta) The case against the petitioners briefly ie 
as follows: The petitioners have a shop in oer- 
tain premises where they make ioecream. The 
ioeoream is made in a refrigerator. It is said 
that the noise oreated by the working of the 
refrigerator constitutes a public nuisance. The 
defence taken is that the noise made is not a 
public nuisance. The learned Magistrate, as I 
stated before, has passed an order restraining 
the petitioners from working this maohine for a 
certain period. A motion was taken from this 


are creating a publio nuisance. 

[ 4 l Learned advooate appearing for the State 
contends that the evidence discloses that a num¬ 
ber of persons oooupying the other portion of the 
premises where this business is oarried on are 
disturbed by the noise and that therefore the 
Court below was right in holding that there was 
a publio nuisance. 

[6l In our opinion the contention urged on 
behalf of the petitioners must prevail. Section 133, 
Criminal P. C., appears in Chap. X of that Code 
whioh is entitled "Public Nuisance.” We realise 
that the title of a Chapter is not a determining 
faotor regarding the interpretation of the pro¬ 
visions of a seotion in the Chapter but the title 
oertainly throws considerable light upon the 
meaning of the seotion aDd where it is not in¬ 
consistent with the section one should presume 
that the title oorrectly describes the object of the 
provisions of the Chapter. As we have said 
before the Chapter is headed “Public Nuisances.” 
Seotion. 133 deals with various matters which 
constitute a publio nuisance within the legal 
meaning of that term. We are concerned in thiB 
oase with para. 3 of sub-9, (l) of 8.133, Criminal 

P. 0., whioh is as follows : 

“That the conduct ol any trade or ocoupatbn, or the 
keeping of any goods or merchandise, is injurious to the 
health or physical comfort of the community, and that 
in consequence such trade or occupation should bs pro¬ 
hibited or regulated or such good3 or merchandise should 
be removed or the keeping thereof regulated, or." 

It is quite dear from this paragraph that the 
section aims at preventing any conduct whioh 
would be injurious to the health or physical com- 
fort of the community. The word‘community' is 
used and that word has a definite meaning. The 
word ‘community’ canDOt be taken to mean re. 
Bidents of a particular house. Community means 
something wider than that. It means the public 
at large or the residents of an entire locality. If 
we look at s. 268. Penal Code, we find the defini- 
tion of ‘public nuisanoe.’ It defines ‘publio 
nuisanoe’ as an act or illegal omission which 
oausea any common injury, danger or nuisanoe 
to the publio or to the people in general who 
dwell or oooupy property in the vicinity. The 
words “publio”, “in general” and “vicinity" 
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clearly indicate that there can be no publio 
nuisance unless the general public of the locality 
is affected by the nuisance. In this oase there is 
really no evidence to show that anybody wa3 
affected by the sound of this machine except 
some persons living in the same house. The evi¬ 
dence of some witnesses that the noise constituted 
a public nuisance is really evidence of opinion 
and as such is not admissible. We find further 
that the learned Magistrate in the la?t paragraoh 
of his judgment does not find that the persons 
in general of the locality have been affected by 
the sound emanating from the maohine. This is 
what he says: 

"Taking all theae various facts into consideration 
together with the impression I got when I made a local 
inspection I am of the opinion that the working of this 
icecream making machine at night in a congested area 
doe; constitute a nuisance to the residents of the build¬ 
ing whose flats are adjacent to the place where the 
machine ia running and honoe order that the orders 
passed by the learned Magistrate under S. 133, Criminal 
P. C., on 20th April 1949, be mado absolute with this 
exception that the second party should be restrained 
from working the machiue after the hours of 11 P. M. 
till 5 A. M. Let my orders stand.” 

He finds that the noise constitutes a nuisance to 
the residents of the buildiDg whose flats are 
adjacent to the place where the maohine is run 
ning. He does not even find that the noise of 
the maohine constitutes a nuisance to all the re¬ 
sidents of the building. He says that it consti¬ 
tutes a nuisanoe to the residents of the building 
whoso flats are adjacent to the plaoe where the 
maohine is running. Now, a finding of this 
description is clearly not a finding that a publio 
nuisance exists. 

[6l In these circumstances we are of opinion 
that 8. 133, Criminal P. 0., has no application 
and that the order of the learned Magistrate 
is bad. 

[ 7 ] We accordingly set aside the order and 
make the rule absolute. 

K. C. Chunder J.—I agree. 

v.R.B. Rule made absolute. 

A. I. R. (37) 1950 Caloutta 350 (G. N. 128.] 
K. C. Chunder and Guha JJ. 

Anila Bala Devi — Petitioner v. The Chair - 
man, Kandi Municipality—Opposite Party. 

Criminal Revn. No. 513 of 1919, D/- 21st November 
1949. 

Criminal P. C. (1898), S. 205-Pardanashin lady 
summoned under S. 349/500, Bengal Municipal 
Act—Appearance by pleader. 

Where a pardanashin lady belonging to a very 
respeotable family being summoned under 8 . 349/500, 
Bengal Municipal Act, applied to the Magistrate for 
permission to appear by pleader but the permission was 
refused : 


Kandi Municipality A. I. R, 

Held, that the conduct of the Magistrate in insisting 
upon dragging a respeotable lady to Court in a petty 
case cannot but be seriously condemned. (Para 5] 

Annotation: ('49-Com ) Criminal P. C 8.205 N. 6. 

C. F. Ali and S. B. Chaudhuri —for Petitioner, 

Order.—This rule was issued at the instance 
of Anila Bala Devi, who is a Purdanashin lady 
belonging to a very respectable family and is 
called the Rani of Jemo Rajbati Madhyam 
Taraf. On the complaint of the Ouairman of 
the Kandi Municipality, she was summoned 
under 8.349/500, Bengal Municipal Act (Aot XV 
[15] of 1932, Bengal). 

[ 2 ] Section 349 gives power to the Commis¬ 
sioners of a Municipality to require oleansing 
of sources of water used foe drinking oroulinary 
purposes. Section 500 deals with non-com¬ 
pliance with the orders of the Commissioners. 
The punishment in the present case at the 
maximum was a fine of R9 50. 

[3] This respectable Purdanashin lady ap- 
plied before the Sub.Divisional Magistrate of 
Kandi for permission to appear by a pleader. 
What has surprised us most is why the Sub- 
Divisional Magistrate did not exercise his 
powers under s. 205, Criminal P. C., and 
allow the lady to do so. It seems various 
proceedings took place including an examina- 
tion under ordera of the Court by the Assistant 
Surgeon and allegations also against the 
Assistant SurgeoD. 

[ 4 ] The Sessions Judge was of opinion that 
the order of the Magistrate in not allowing the 
lady to appear by pleader was an improper 
order, but as it was not an illegal order he had 
no power to interfere with the same. The 
petitioner then moved this Court and obtained 
the present rule. 

[ 5 ] Obviously, the learned Magistrate is not 
aware of two decisions of this Court, one in the 
case of Raj Rajeswari Debi v Emperor , 1& 
ori. L. J. 281: (23 I. 0 . 489 Gal.) and the other 
In re Mrs. Sukhalata Gupta, 21 0 . W. N. 
168, in whioh, even in stronger oases than thi9, 
Divisional Benches of this Coart have allowed 
Purdanashin ladies to appear by pleader. In 
the first case mentioned the charges were very 
serious ones under Ss. 307, 308, 325 and 326, 
Penal Code, and the ladies were even permitted 
to appear through pleader in the Court of 
Sessions should the cases be committed. The 
other caee was one under S. 420, Penal Code, 
and the lady was allowed to appear by pleader 
till her conviction. We have not been able to 
understand at all why in a petty oase involving 
at the most a fine of Rs. 50 the Magistrate 
insisted upon dragging a respectable lady to 
Court. Such conduct cannot but be seriously 
condemned. 
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[6] We make the rule absolute. The peti¬ 
tioner will be allowed to appear before the 
Magistrate by her pleader and in view of the 
unseemly wrangling that had gone on in the 
Magistrate’s Court, the case should be iiied by 
some other Magistrate selected by the District 
Magistrate. 

G.m.j. Rule made absolute. 


A. I B. (37) 1950 Caloutta 331 [C. N. 129.] 

R. P. Mookerjee J. 

Rajlakshmi Dasi wlo Tulsi Char an Das 
—Defendant 4—Appellant v Sm. Susilabala 
Dasi and others — Respondents. 

A. F. A. D No. 1627 of 1945, D/- 9-2 1949, against 
deoree of Addl. Dist. Judge, Second Court, Alipore, 
D /• 22-3-1945. 

Evidence Act (1872), S. 115-Estoppel by silence 
_Estoppel by record and estoppel in pais— Appli¬ 
cability-Held, on facts, that plaintiff was estopped 
by his conduct, from raising plea that defendant was 
not subordinate tenant—Decision of Small Cause 
Court as to under-raiyati tenancy of defendant in 
defendant’s suit held not res judicata— Civil P. C.. 
(1908), S. 11. 

Io prociedings for execution of a rent decree, one A 
purobased the holding in salt and after obtaining pos¬ 
session oreated under-raiyati tenancy in favour of B. 
In exeoution of another rent deoree one C purchased 
the interest of the tenant. In subsequent execution of 
a rent decree the holding was purchased by the decree- 
holders landlords. In these proceedings A and C were 
made parties. After the purchase by the landlords, B 
made an application for setting aside the sale. In the 
presenoe of A and C the eale was set aside and C got 
back the property. B’s suit for contribution against A 
and C for realising a portion of the amount deposited 
by her to have the sale set aside was decreed by the 
Small Cause Court holding that under rayati existed 
in favour of B. C filed a suit for declaration of title and 
for khas possession alleging that B had neither any 
title nor any right to possess a portion of the bolding ; 

Held (1) that as the suit for contribution was 
brought in the Small Cause Court, the decision in that 
suit would not be res judicata in subsequent proceed¬ 
ings; [Para 2] 

(2) the presenoe of fhe silent party C. the plaintiff, in 
the proceedings tor setting aside the sale made out a 
much olearer case for estoppel than if he bad been 
absent. The plaintiff bad by bis conduct induced B to 
prooeed on the basis of a particular position delibera¬ 
tely taken up in the previous proceedings and he could 
not be allowed to approbate and reprobate. This con- 
dooton the part of C may be taken to lead to a species 
of estoppel whtob may be deaoribed to be an interme¬ 
diate ono between estoppel by record an! estoppel in 
paia. This dootrlne applies not only to successive stages 
of the same suit but also to suits other than the one in 
which the position bad been taken up; [Para 6 ] 

( 8 ) it must, therefore, be held that the plaintiff was 
estopped from raising the plea in the present suit that 
B waa not a subordinate tenant as claimed by him. 

[Para 6 ] 

Annotation : (’48-Man.) Evidence Act, 8.11 N. 2 
(b), 0, 20; (’44-Com.) Civil P. C., B. 11, N 75 Pt. 4. 

Amrita Lai Mukherji —for Appellant. 

Bhyama Char an M it r«— for Respondents. 


Judgment_ This is an appeal on behalf of 

defendant 4 in a suit brought by the plaintiff 
for declaration of her title to the disputed lands 
and for recovery of l;bas poseest-ien thoreof. 

[2] The only material question in issue 
in this appeal is whether Raj'abshmi Dasi, 
defendant 4, bas got a subsisting right of ten- 
ancy or not. It will not be necessary to go 
into the series of litigations in respect of this 
holding but we may limit ourselves to the rele¬ 
vant facts pertinent for a decision of the only 
point which is raised in this appeal. The hold¬ 
ing m question originally belonged to three 
brothers Krisha, Rabbal and Tulsi. The plain- 
tiff Susbilabala is the daughter-in-law of Krish¬ 
na. Defendant 2, Sashi, is the sen of Rakhal 
and defendant 4, the appellant before this 
Court, Rajlakshmi, is the wife of Tulsi. In 1929, 
the landlords obtained a rent decree against 
the three brothers in respect of arrears of rent 
due in reepeot of this holding. In the execution 
proceedings which followed one Bi3hnupada 
Chakravarty purchased the bolding in July 
1931 and ultimately took possession. The next 
year, it is alleged by defendant 4, Bishnupada 
Chakravarty had created an under-raiyati ten¬ 
ancy in favour of Rajlakshmi, defendant 4. The 
creation of this subordinate tenancy is denied by 
the plaintiff. There bad been successive suits 
for the realisation of arrears of rent and in one 
of those, namely, Rent suit No. 244 of 1938, 
brought by one set of landlords, namely, the 
Banerjis, impleading the other co-sbarer land¬ 
lords, a deoree was obtained. In execution of the 
said decree the deoree-bolders, the Banerjis, pur¬ 
chased the holding. In these proceedings Su- 
sbila who is alleged to have purchased the in¬ 
terest of the tenant in exeoution of an earlier 
rent decree as also Bishnupada were made 
parties. After the purohase by the Barerjis an 
application for setting aside the sale was filed 
by Railakshmi under 8 174, Bengal Tenanoy 
Act, alleging that she was interested in the 
propefcy sold. In the presence of Sushila and 
Bishnupada among others the sale was set aside 
and Sushila got back the property. Subsequent¬ 
ly, Rajlakshmi brought a suit for contribution 
against Sushila and Bishnupada for realising a 
portion of the amount deposited by her to have 
the sale set aside. Rajlakahmi’s suit bad been 
brought before the present suit was filed on llth 
December 1943 in - the Court of 2nd Munsif 
Baruipore. The suit oat of which this appeal 
arises was filed by the plaintiff for declaration 
of her title and for khas possession on the allega- 
tion that Rajlakshmi bad neither any title nor 
any right to possess a portion of the holding. 
While this suit was pending in the trial Court, 
the suit for contribution brought by Rajlakshmi 
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was decreed. One of the issues raised in the said 
suit for contribution was whether the under- 
raiyati as claimed by Rajlakehmi actually exist¬ 
ed or not That point was decided in favour of 
Rajlakshmi. As the suit was brought in the 
|Court of Small CauseB, the decision in that suit 
would not be res judicata in the present proceed¬ 
ings. It wa3, therefore, necessary for the Court to 
go into that issue once again and to come to a 
{decision on the facts and materials available. 

[3] The trial Court dismissed the plaintiff’s 
claim as regards khas possession on the ground 
that the plaintiff was estopped from raising the 
plea that defendant 4 Rajlakshmi was not a 
tenant under her as she had not raised any 
objection to Rajlakshmi filing the application for 
setting aside the salo whioh had been brought 
about by the Banerji landlords in execution of 
the decree in Rent Execution case 368 of 1939 
while executing the decree obtained in Bent suit 
No. 241 of 1938. The learned Munsif further held 
that on the evidence Rajlakshmi had been able 
to prove that the tenancy as alleged by her had 
been created by Bishnupada while his interest 
subsisted and the said tenancy had not been 
terminated legally. 

[ 4 ] An appeal wa3 taken to the Court of the 
Additional District Judge, 24 -Perganas, by the 
plaintiff. The learned Additional Distriot Judge 
came to the conclusion that on the facts of this 
case there could be no estoppel against the plain¬ 
tiff and on the merits also he came to the con¬ 
clusion that the dakhilas which had been produced 
by Rajlakshmi could not be believed. The deoi- 
sion on the question of the faofcum of the creation 
of the tenancy was rested eolely on the point as 
to whether these dakhilas could be believed or 
not. In this view, the plaintiff’s suit was decreed 
in full. The plaintiff’s title was declared and she 
was held to be entitled to get khas possession of 
the suit-lands. 

[ 5 ] The present appeal is on behalf of defen¬ 
dant 4, Rajlakshmi, and the questions to be 
considered in this appeal are ( 1 ) whether the 
plaintiff is estopped from questioning the subor¬ 
dinate tenancy and ( 2 ) whether on the faots, the 
tenancy has been proved to exist or not. 

[6] As regards the question of estoppel, the 
relevant facts as regards the conduct of the 
parties in Miscellaneous case no. 101 of 1941 for 
setting aside the sale in Rent Execution case 
No. 368 of 1939 have already been stated. The 
application on which the miscellaneous case was 
started was one under S. 174, Bengal Tenanoy 
Act. The judgment-debtor or any person whose 
interests are affected by the sale are the only 
persons who are entitled to make an application. 
The claim put forward by Rajlakshmi was that 
«Le had a subordinate tenancy which would, if 


the sale were to be effective, be liable to be 
destroyed or affected. Sushila, the present plain- 
tiff, was the person who was the judgment, 
debtor in that suit and it was her tenanoy right 
which had been lost by the sale. Sushila had 
notice of the application. She did not object to 
the claim put forward by Rajlakshmi and got 
the fullest advantage of the result of the pro- 
ceedings initiated by Rajlakshmi. It was not 
merely a case where Sushila had simply remain- 
ed silent but in addition she had got a substan¬ 
tive benefit as a result of the action initiated by 
Rajlakshmi. In Thomas Barclay v. Hossain 
Ali Khan, 6 C. L. J. 601, it was held that no 
general rule could be formulated as to when 
silence might be unlawful in transactions 
between men at arms length. The presence of 
the silent party, when the tranEaotion takes 
place, makes a much clearer case for estoppel 
than when he is absent. Where a party fails to 
make bis rights known (a3 in the present oase, 
the right of Sushila to claim that Rajlakshmi 
held no subordinate tenanoy in respect of 
this holding giving her a right to initiate the 
proceedings for setting aside the sale), where 
fairness and good oonsoience require that the party 
should do so to proteot the interest of others 
that party cannot be heard as against them to 
assert such rights. The case on behalf of defendant 
4 becomes the stronger as the plaintiff Bushila 
had obtained the benefit under the proceedings 
which had been started by the Rajlakshmi. While 
considering the effect of silence, the Court has far¬ 
ther to consider whether there was any oooasion 
for words and reasonable explanation of the 
silence. Here was a landlord who did not challenge 
the title of the applicant under s. 174, Bengal 
Tenanoy Act, and the presence of the silent party 
when the transaction took place made oat a 
muoh clearer oase for estoppel than if she had 
been absent. The present plaintiff had by hetl 
oonduot induced defendant 4 to proceed on the! 
basis of a particular position deliberately] 
taken up in the previous proceedings and she can¬ 
not be allowed to approbate and reprobate. 
This conduot on the part of the plaintiff may 
be taken to lead to a species of estoppel which 
may be described to be an intermediate one be 
tween estoppel by record and estoppel in pais. 
This dootrine applies not only to successive 
stages of the same suit but also to suits other 
than the one in which the position had been 
taken up. A party must not be heard to allege 1 
things contradictory to eaoh other. The doctrine 
of approbate and reprobate is not applicable in 
the case where there are dear provisions of a 
statute but applies only to the conduot of 
parties. On the faots of the present oase, it is in¬ 
contestable that the plaintiff is estopped from 
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taking up a position which ia altogether contra, 
diotory to the one whioh ahe had adopted in 
the earlier proceedings. It must therefore be 
held that the plaintiff is estopped from raising 
the plea in the present suit that defendant 4 ia 
aot a subordinate tenant aaolaimed’oy her. 

17] Apart from the question of estoppel, the 
judgment of the Court of appeal below cannot 
be supported on the faot of the proof of the 
tenancy. The learned Additional District Judge 
haa proceeded only on certain circumstances 
about the proof as made available of the genui¬ 
neness of the dabhilas. Whether the dakhilas 
are genuine or not ought not to have been 
deoided without a reference to the conduct of 
the present plaintiff in the sale set aside ca3e: 
namely, Miscellaneous case No. 101 of 1941. It 
must have been known to Suehila, the present 
plaintiff, when the proceedings for setting aside 
the sale were in progress that Rajlakshmi had 
no title to the land, holding a subordinate 
tenanoy, if the claim as made by the plaintiff 
is true. The present plaintiff however did not 
raise any objection to the claim as put forward 
by Rajlakshmi and that conduct on the part of 
Sushila is a very strong piece of evidence which 
would have to be taken into consideration for 
determining whether the tenancy has been 
proved or not. If that fact ia taken into con. 
sideration apart from the question of estoppel, 
•as already discussed above, I have no doubt 
that the Court of appeal below would have 
come to the conclusion that the faot ofthesubor. 
dinate tenancy having been created by Bishnu- 
,pada was proved and made out. 

[8l The appeal must accordingly be allowed. 
The judgment and deoree of the Court of ap¬ 
peal below are set aside and thosoof the Court of 
first instance restored. The claim for khas poBeee- 
sion is dismissed. The appellant will be entitled 
to the oosts of this Court and of the Court of 
appeal below. 

[9] Leave to appeal under cl. 16 of the 
.Letters Patent has been asked for and is refused. 

q.M.J, Appeal allowed. 


A. I. B. (81) 1990 Caloutta 393 [C . N. 130.] 

Ben J. 

B alabux Darolia—dcoused — Petitioner v. 
The King. 

Criminal Revo, No. 930 of 1949, D/- 25th November 
1949. 

Criminal P. C. (1898), S. 162—Accused’s right 
to copies. 

The aooaied must be famished with copies of state¬ 
ment! of witnesses rcoorded by the police under 8.161 
wrhen the witnesses ate examined in Coart, whether 
1600 0/46 * 46 


The King (Sen J.) Calcutta 353 

the statements are recorded In full or whether the 
record consists only of the gist of the statements. 

[Para 4] 

Annotation *. ('49-Com ) Criminal P. C., S. 162, 
N. 14. 

S. S. idukkerjee and Priti Bhusan Butman 

—for Petitioner, 

Order.—This rule ha3 been obtained by ths 
accused who has been convicted of haviDg com¬ 
mitted an offence punishable under 9. 14, Ben¬ 
gal Motor Spirit Sales Tixation Act of 19-41, 
and sentenced to pay a fine of Rs. 300 in default 
to undergo simple imprisonment fer 2 months. 
This sentence was upheld on appeal and the 
accused has obtained this rule. 

[ 2 ] Several points were taken iu ihe petition, 
appljicg for this rule. Only one point has teen 
pressed, viz. that the accused t as been prejudic- 
ed by reason of the refusal of the Magistrate to 
allow the accused to have copies of the state¬ 
ments made to the polioe by witnesses, under 
8 . 161, Criminal P. C. I have eeen the learned 
Magistrate’s reply to this ground. He says that 
the matter was not pursued on the dato fixed. 
It seems however from the record that thero 
were two applications; the first application 
apparently was a verbal one and it was reject¬ 
ed. Thereafter, there was a written application 
referring to the prior application and asking 
the Magistrate to grant copies. The learned 
Magistrate passed an order upon this latter 
application. It is difficult to say that the accus¬ 
ed did not pursue the application. Next, the 
learned Magistrate says that as the case 
depended on documentary evidence there was 
no question of prejudice to the accueed. I oan- 
not accept this view. Further the learned Magis¬ 
trate says that the statements were "boiled 
statements" and therefore the accused was nob 
entitled to them. 

[31 I cannot agree with this viow of the 
learned Magistrate. I do not know pre. 
cisely what he means by “boiled statements”. 
I presume be mt ana statements not recorded 
verbatim but recorded briefly. Whether the 
statements were boiled or unboiled an accused 
is entitled to get oopies thereof. These state, 
ments are very valuable to an accused person 
for the purpose of cross-examination and until 
the statements are seen it is not possible to say 
whether or not the accused has been prejudiced 
by the failure of the Court to give copies of the 
statements. 

[ 4 ] I therefore set aside the order of oonvio- 
tion and sentence and direct that the accused 
be furnished with copies of statements made by 
the witnesses examined in Court before the 
police whether they were recorded in full or 
whether the records consisted only of the 
gist of the statements. The case started under 
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S. 14, Bengal Motor Spirit Sales Taxation Act 
of 1941 shall be retired from the stage at which 
the accused should cross examine the prosecution 
witnesses. The case shall be retried by some 
other Magistrate. The Rule is made absolute. 

d.r.R. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 354 [C. N. 131.] 

G. N. Dab and Das Gupta JJ. 

Rati Kanta Haidar and others — Defen¬ 
dants — Appellants v. Burro and others — 
Respondents. 

Letters Patent Appeals Nos. 9 to 12 of 1948, 
D/- 3-2-1950, against judgments of R. P. Mookerjee J., 
in A. F. A. D. Nos. 1412 to 1415 of 1942, D/- 16-7-1948. 

(a) Tenancy laws —Bengal Tenancy Act (VIII [8] 
of 1885), Ss. 193, 153, Exception — Applicability — 
Suit to recover rent for fishery — Second appeal, 
whether lies. 

Section 193, Ben. Ten. Aot, attracts not merely the 
procedural part but also the substantive part of the Act 
and a9 such the provisions of S. 153 are applicable to 
suits for recovery of rent in respect of rights over 
fisheries. Where there is a clear oonfiict between the 
parties as regards the right to recover such rent the 
exception to the first part of S. 153 applies to the case 
as the words ‘land or some interest in land’ in the 
exception mean the subject-matter in respeot of whioh 
a claim for rent is made and hence second appeal to 
High Court is not barred. [Paras 6 & 7] 

(b) Interpretation of Statutes —Liberal and reason¬ 
able construction must be put on the words used 

_Construction should advance the clear intention 

of legislature in enacting a particular section. 

[Para 7] 

Annotation '. (’44-Com.) Civil P. C., Pre. N. 7, Pts. 

35, 43. 

(c) Fisheries-Right to recover rent—Limitation 

—annas share-holder recovering 16 annas rent 
for fisheries for long period — No specific settle¬ 
ment for the period of suit proved—Amount can be 
recovered as damages—Claim must be limited to 
three years only—Tenancy laws—Bengal Tenancy 
Act (VIII [8] of 1885), S. 184. [Paraj 10, 11] 

Anilendra Nath Roy Choudhury and Biswanath 
Banerjee — for Appellants. 

Paresh Nath Muhherjee ana Manan Kumar Ohose 
and Satyendra Naih Mxtra (/or Dy. Registrar) 

— for Respondents. 

G. N. Das J.—These Letters Patent Appeals 
arise out of suits for reoovery of rent in respect 
of a jalbar in the river Ichhamati which again 
is a part of a bigger jalkar called Jalkar Jainti 
Gacbi. The defendants are the appellants in 
this Court. The plaintiffs claim rent at the rate 
of Bs. 1 - 6-0 per boat and O-ll-O as per man. The 
olaim is for the period 1344 to I3i7 B. 8. The 
plaintiffs claim the right to recover rent as 
lessees from as. as proprietors of the jalkar. The 
proprietors are said to be entitled to an exolusive 
right of fishery in the said jalkar. The remaining 
6^ as. proprietors are not parties to the present 
Buits. The plaintiffs however olaim 16 As. rent 
on the ground that they have acquired a right 
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thereto on the basis of the lease granted by 9£ 
As. proprietors and by long possession. The basis 
of the claim is a settlement alleged to have been ' 
taken by the defendants from the plaintiffs. In 
the plaint the plaintiffs claim either rent on the 
basis of the settlement or in the alternative if 
the settlement is not proved, a fair compensa¬ 
tion. 

[ 2 ] The principal defences to these suits were 
(l) that the plaintiffs are not the 16 as. proprietors 
and in the absence of the 6^ As. co sharer pro¬ 
prietors the suits are not maintainable. (2) The 
plaintiffs’ right to the several fisheries on the 
basis of the lease was disputed. (3) It was also 
asserted that the tenanoy set up by the plaintiffs 
was unknown to law. (4) It was further pleaded 
that the defendants as members of the public 
are entitled to fish in the disputed fishery without 
payment of any rent, the fishery being a part 
of the public domain. 

[3] The trial Court was of the opinion that 
the plaintiffs were entitled to olaim 16 As. rent 
on the basis of their lease from 9£ as. proprietors 
and long possession. On this ground it was held 
that tbe 6^ As. proprietors were not necessary 
parties. The tenancy pleaded was held to be not 
unknown to law. The Court found that the 
settlement by the plaintiffs to the defendants for 
the period in suit was not proved. The Court, 
however, passed a decree for the amounts 
olaimed on the ground that even in the absence 
of proof of tenanoy right the plaintiffs should be 
entitled to damages from the defendants. The- 
suita were accordingly decreed. 

[4] The defendants preferred appeals to the 
lower appellate Court. The first lower appellate 
Court affirmed the decrees of the trial Court. It 
oame to the finding that the defendants were 
not entitled to fish in the disputed jalkar as a- 
part of the public domain. The plaintiffs’ title 
to olaim 16 as. rent from the defendants was 
found by that Court. The settlement with the 
defendants for the period in suit was not esta¬ 
blished but the decrees of the trial Court were 
maintained on the ground that the plaintiffe- 
were entitled to recover the amount olaimed 
either as rent or as damages. 

[g] Against the deorees passed by the first 
lower appellate Court seoond appeals were taken 
to this Court. The second appeals were heard 
by our learned brother Mookerjee J. At the time 
of the hearing of the second appeals a prelimi¬ 
nary objection was taken on behalf of the respon¬ 
dents that the second appeals were incompetent 
being barred under the provisions of s. 163, Ben. 
Ten. Act read with 8. 193 of the said Act. The 
preliminary objection was sustained by the 
learned Judge and tbe second appeals were 
dismissed on this ground. Leave to appeal under 



I960 Rati Kanta Haldar v. Burro ( Q . N . Das J .) Caloutta 855 


the Letters Patent was given by the learned 
Judge. Pursuant to the leave eo granted these 
appeals were filed by the defendants. 

[6] The first question which calls for our 
determination is whether the recond appeals 
were competent. I have already stated that the 
first lower appellate Court overruled the defen¬ 
dants’ plea that they had a right to fish in the 
jalkar as-a part of the public domain and upheld 
the olaim of the plaintiffs to recover either rent 
or damages from the defendants on the ground 
that the plaintiffs have established their 16 as. 
right to claim rent or damages in respect of the 
fishery. The question whether the appeals to 
this Court were barred or not, depends on the 
interpretation of 8s. 193 and 163, Ben. Ten. Act. 
Section 193 states that the provisions of this Act 
applicable to suits for the recovery of arrears of 
rent shall, as far as may be, apply to suits for 
the recovery of anything payable or deliverable 
in respect of rights of pasturages, forest rights 
or rights over fisheries and like. Our learned 
brother Moofeerjee J. .vas of the opinion that 9.193 
attracted not merely the procedural part but 
also the substantive part of the Act and as suoh 
the provisions of S. 163 were attracted to suits 
for recovery of rents in respect of rights over 
fisheries. On this ground the appeals were held 
to be incompetent. Before our learned brother 
no question was raised about the applicability of 
the exception to 8. 163, Ben. Ten. Act. 

[7] Conceding that 8. 163, Ben. Ten. Act 
applies to suits for recovery of rent in respect of 
eights over fishery a further question as regards 
the applicability of the exception to the first part 
of 8. 163 has to be considered. The exception 
applies in cases where 

“the decree or order has decided a question relating 
to title to land or 'to some interest in the land as 
between parties having conflicting claims thereto or 


In the present case, tha plaintiffs claim a right 
to recover rent in respect of their right to the 
fishery. The defendants dispute that right and 
set up in themselves an independent right to 
fish free of the obligation to pay any rent or 
damages to the plaintiffs. There is thus a clear 
confliot between the parties as regards the right 
to fish in the Jalkar, The first lower appellate 
Court decided this confliot in favour of the plain¬ 
tiffs and against the defendants. Prima facie, 
therefore, the exception would apply. Mr. Paresh 
Nath Mnkherjee, appearing for the respondents, 
however, contends that the conflicting claims 
between the parties do not relate to "title to land 
or to some interest in land” and as suoh the 
exception to the first part of 8.158 does not 
ikpply. This contention receives support from the 
literal sense of the words used. We are however 


to consider the general intention of the Legis. 
lature as manifest in s. 193 whioh seeks to 
incorporate all the provisions of Act relating to 
suits for recovery of rent. In my opinion, the 
Legisiaturo never intended that the main part 
of S. 163 would be attracted and tte exception 
thereto would be inapplicable. A liberal and rea¬ 
sonable construction has to be put upon the 
words used, a construction which would advance 
the dear intent of the Legislature in enacting 
S. 193. In my opinion, the words ' land or some 
interest in land” must be read as meaning the 
subject-matter in re3peot of which the claim to 
recover rent is made. If the words are so con¬ 
strued it follows that the exception to first part 
of 8. 163 applies to the facts of this case. This 
aspect of the matter was not placed before our 
learned brother. In my opinion the second ap. 
peals preferred to this Court were competent 
and the decision has to be set aside on that 
ground. 

[8l The merits of the controversy were not gone 
into in this Court. Learned advocates appear¬ 
ing before us stated that instead of the case being 
remitted to our learned brother the same may 
be considered by this Court. We have accord¬ 
ingly heard the learned advocates on this point 
and proceed to record our opinion on the points 
raised. 

[9] Mr. Roy Cbowdhury appearing for the 
defendants-appellants first contends that the 
plaintiffs had failed to prove their exclusive title 
to recover rent in respect of the jalkar as a part 
of the exclusive fishery of the plaintiffs lessors. 
It appears from the judgment of the first lower 
appellate Court that the title of the plaintiffs 
lessors to the jalkar as their exclusive fishery 
was not seriously disputed before that Court. 
The question of the plaintiffs’ title under the 
lease annas proprietors was also not disputed. 
The only point which was canvassed was whe¬ 
ther the plaintiffs as lessees only from 9i annas 
proprietors were entitled to realise 16 annas of 
the rent claimed. So far as this point is con¬ 
cerned there is a clear finding of the first lower 
appellate Court. The lower appellate Court points 
out that in the suit of 1889 the present plaintiffs 
asserted their exclusive title to the jalkar. Tbo 
remaining annas proprietors were parties to 
that suit. The trial Court decreed the plaintiffs 
claim. On appeal to this Court the title of 6j 
annas proprietors was, however, left open. The 
lower appellate Court has further found that 
eince that suit the plaintiffs have been realising 
16 annas rent from the fishermen including the 
defendants. Such possession following upon an 
assertion of 16 annas title of the plaintiffs is 
aufficient to support the finding of the first lower 
appellate Court so far as the plaintiff’s right to 
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recover 16 annas rent or damages is concerned. 
The first contention raised by Mr. Roy Chou, 
dhury must, therefore, be overruled. 

[ 10 ] Mr. Roy Choudbury next contends that 
even assuming that the p’aintiffs have the right 
to recover 16 annas rent from the defendants, in 
view of the findings of the first lower appellate 
Court that the plaintiffs have failed to prove 
settlement for the period in suit, the plaintiffs 
cannot claim rent from the defendants on the 
basis of an implied agreement spelt out by the 
first lower appellate Court. This contention may 
be correct. The first lower appellate Court has, 
however, based its decision on the ground that 
the plaintiffs are entitled to claim the amounts 
stated in the plaint either as rent or as damages. 
We have therefore to consider whether the plain¬ 
tiffs can claim the amounts in suit as damages. 
Mr. Roy Choudbury contends that there was no 
basis for supporting the claim for damages which 
was sustained by the first lower appellate Court. 
In my opinion, this contention oannot be accepted. 
The first lower appellate Court has found that 
for a long series of years the plaintiffs have been 
realising from the defendants as also from vari. 
oua other fishermen rant at the rates claimed. 
It is a fair inference to draw that the fishermen 
including the plaintiff's were content to pay such 
rents because a margin of profit was left to 
them. As such if the claim has to be decreed as 
damages the amount claimed by the plaintiff's 
would fall short of the compensation which 
would be properly leviable from the defendants. 
In this view the deorees passed by the trial Court 
and affirmed by the first lower appellate Court 
cannot be said to be unjust. The contention 
raised by Mr. Roy Chowdhury on this head must 
also bo overruled. 

[ 11 ] There is, however, another point which 
requires consideration. As the basis of the plain¬ 
tiffs’ claim as deoreed proceeds on the ground 
of damages the plaintiff's are entitled to claim 
damages only for three years prior to these suits. 
The claim in these suits were for a period of 
four years from 1344 to 1347 B. S. The plaintiffs’ 
claim can, therefore, be deoreed only for three 
years prior to these suits, that is for the years 
1346 B. S., 1346 B. S. and 1347 B. 8. The decrees 
passed in these cases must be modified accord, 
ingly. 

[ 12 ] The appeals are accordingly allowed in 
part. The plaintiffs respondents will have pro¬ 
portionate costs of the trial Court and of the 
first lower appellate Court. Parties will, how¬ 
ever, bear their own costs before this Court and 
before our learned brother Mookerjee J. 

Das Gupta J. — I agree. 

D.R.R, Appeals allowed in part. 


A. I. R. (37) 1950 Calcutta 356 [0. N. 132.] 
R. C. Mitter and P. N. Mitra JJ. 

Province of Bengal — Appellant v. Amulya 
Dhon Addy and others — Receivers — Respon¬ 
dents. 

A. F. 0. D. No. 9 of 1948, D/- 2-9 1949, against 
decree of President, Calcutta Improvement Trust 
Tribunal, D/- 30-1-1947. 

(a) Limitation Act (1908), Ss. 12, 29 — Appeal 
against decision oi Tribunal constituted under 
Calcutta Improvement Act (V [5] of 1911)—Applica¬ 
bility of S. 12 _ Calcutta Improvement (Appeals) 
Act (1911), S. 3—Special tribunal. 

In computing the period of limitation for an appeal 
under S. 3, Caloutta Improvement (Appeals) Act-, 1911, 
against the deoision of the Tribunal constituted under 
the provisions of Chip. IV, Calcutta Improvement Aot 
(V [5] of 1911), the appellant is entitled to deductions 
under S. 12, Limitation Act. That section is applicable 
either by reason of S. 29 (2) or otherwise. [Para 5] 

Annotation 1 (’42 Com ) Limitation Aot, S. 12 N. 5; 

S. 29 N. 3. 

(b) Limitation Act (1908), S. 12—Interval between 
date of judgment and signing of decree—Period for 
copies of judgment and decree - If can be excluded. 

Under S. 12, the period between the date of the 
judgment and the date when the schedule of costs 
(decree) is signed, aod the period of time requisite for 
obtaining copies of the judgment and decree, can be 
exoluded. (Para 5] 

Annotation : (’42 Com.) Lim. Aot, S. 12 N. 7, 26. 

(c) Limitation Act (1908), Ss. 5, 12 and 29 — 
Appeal against decision of Tribunal constituted 
under Calcutta Improvement Act (V [5] of 1911)— 
Certificate of fitness under S.3 (b) (i), Calcutta Im¬ 
provement (Appeals) Act (1911)—Application for — 
Period of pendency—Exclusion under S. 12 or S. 5 
— Calcutta Improvement (Appeals) Act (1911), S, 3. 

The time during which the application for the certi¬ 
ficate that the case was fit for appeal, aBked for under 
S. 3 (b) (i), Calcutta Improvement (Appeals) Aot, was 
pending before the President of the Tribunal consti¬ 
tuted under the Calcutta Improvement Aot (V [5] of 
1911) cannot be excluded in computing limitation 
under the provisions of 8. 12 and there is no provision 
in the Calcutta Improvement (Appeals) Aot for ex¬ 
cluding this period of time in making the computation 
of the limitation for appeal against the deoision of the 
Tribunal. [Para 6] 

This period of time, however, can be exoluded by the 
Court under the provisions of S. 6, as that seotion 
applies to such appeals. The whole of the period during 
which the appellant’s application for certificate was kept 
pending through no fault of his should be excluded- 

[Paras 5, 20, 21] 

Annotation : ('42-Com) Lim. Aot, S. 12 N. 6, 36, 

(d) Limitation Act (1908), Ss. 3, 29 (2) — Special 
or local law — Applicability of S. 3 — Effect of 
Amendment of 1922. 

Where the lccal or special law is silent on the 
matter of limitation in respect of suits, appeals or 
applications contemplated or authorised by it, and 
some' Article of Sch. I, Limitation Aot, would oover 
them, the whole of S. 3 would be applicable. The 
amendment of S. 29 by Aot X [10] of 1922, does not 
affeot the position. [Para 16] 

Obiter _Where some Article of that schedule would 

have covered such suits, appeals or applications, but 
the local or special law had prescribed a period of 
limitation different from that prescribed in the relevant 
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Article of Soh. I, either by altering the period of time 
mentioned in oolnmn 2 of the relevant Artiole of Sob-1 
or by presoribing a starting point different from that 
indioated in column 3 thereof, the whole of 8. B, Limi¬ 
tation Act is made applicable unless that section had 
been exoluded by the special or local law, with the 
result that in that type of cases it would be legitimate 
for the plaintiff, appellant or applicant to invoke the aid 
of S3. 4 to 25, Limitation Aot, to Bave his suit, appeal 
or application from being dismissed for having been filed 
beyond the period of time prescribed. [Paras 15 & 17] 

Obiter .—Where none of the Artioles of Soh. I would 
have covered such appeals or applications and the local 
or speoial law itself prescribed limitation, Ss. 4, 9 to 18 
and 22 are made applicable unless the special or local 
law exoluded them or aDy of them, and the remaining 
sections, namely, 5 to 8, 19 to 21 and 23 to 25 are not 
to apply, unless they or any of them are made appli¬ 
cable by the speoial or looal law. The very faot that a 
period of limitation had been prescribed by the local 
or speoial law would oarry with it the power to dismiss 
the suit, appeal or application contemplated or autho¬ 
rised by the looal or speoial law, if presented out of the 
time prescribed, provided that the suit, appeal or appli¬ 
cation had not been filed in circumstances which would 
have attracted any of the Ss. 4, 9 to 18 and 22, Limita¬ 
tion Act. [Paras 15 & 18] 

Annotation : (’42-Com.) L ; m. Act, S. 29 N. 3, 4, 
5 and 6. 


(e) Calcutta Improvement Act (V [5] of 1911), 
S. 71 (b) and Sch. Art. 9—Compulsory acquisition 
—Market price—Valuation— Development method 
-iApplicability—Land Acquisition Act (1894), S. 23. 

In casea of compulsory aoquiBition of land for the 
Board of Trustees for the Improvement of Caloutta the 
“development method” is not permissible. The land 
has to be valued according to Its disposition at the 
date of the declaration. It cannot be imagined to be in 
a different state than what it actually waB at that poiDt 
of time, nor oan it be valued with reference to its 
possible future user by proposing a physical chango. 

[Para 25] 

Annotation : (’46-Man.) Land Acquisition Aot, 8.23 
N. 23. 

Lalit Mohan Baksi and Biswanath Naskar — 

for Appellant. 

Satyendra Nath Mxtra — for Respondents. 

R. c. Mitter J. — Premises No. 19, Surah 
Third Lane, waB acquired for the purpose of 
Improvement Scheme no. IV (Maniktolla) made 
by the Board of Trustees for the Improvement 
of Calcutta and sanctioned by the Local Govern¬ 
ment under the provisions of the Calcutta Im¬ 
provement Act, V [6] of 1911 B. c. The said 
premises was at all material times an open piece 
of land comprising an area of 10 bighas 12 cottas 
86 square ft. There were two tanks within it. 
It abutted on the Sura third Lane which was 
to its East. It had a vista on a blind lane which 
stopped at a point of its Southern boundary. 
There was no roadway on the acquired premises 
in continuation of that blind lane. The said 
blind lane is a public one. The plot is shown in 
the Key plan, bx. 1. On 27th Angnst 1948 the 
Golieotor made his award. He gave bb. 61648-14-o 
lor the land, Be. 726 for the trees and Bs. 8841-1-0 
as statutory allowance— total Ba. 71614-16 odd. 


[ 2 ] The claimants, who are the respondents 
before us, were dissatisfied with the Collector’s 
award. At their instance the Collector made a 
reference under the provisions of S. 18, Land 
Acquisition Aot, to the Tribunal constituted under 
the provisions of chap. IV, Calcutta Improve¬ 
ment Act (V [6] of 1911 B. c.). The Tribunal 
enhanced the compensation by R3. 18913-1 o. 
The judgment of the Tribunal was delivered and 
signed on 30th January 1947, and the schedule 
of costs, which is to be taken as equivalent to a 
decree, was signed by the President of the 
Tribunal on 7th May 1948. The Province of Ben¬ 
gal after obtaining a certificate from the Presi¬ 
dent of the Tribunal to the effect that the case 
was a fit case for appeal filed the Memorandum 
of Appeal in this Court on 26th August 1947 and 
the appeal was duly registered after the Stamp 
Reporter bad reported on the day of the pre¬ 
sentation of the Memorandum of Appeal that it 
was properly stamped, was in form and had 
been presented in time. At the time of the pre¬ 
sentation of the Memorandum of Appeal, the 
appellant bad doubts as to whether the appeal 
was still in time. So on the same day an appli¬ 
cation was filed with an officer of this Court 
under 8. 6, Limitation Act for extending the 
time for filing the appeal. As, however, the 
Stamp Reporter reported that the appeal had 
been filed in time the appellant’s advocate took 
back the eaid application. 

[3] "When the appeal wa3 opened before us 
the respondent’s advocate took a preliminary 
objection to the competency of the appeal on 
the ground that at the date of the presentation 
of the Memorandum of Appeal it was already 
barred by time. In these circumstances we allow¬ 
ed the appellant to move with due notice to the 
respondent’s advocate the application which bad 
been filed under 8. 6, Limitation Aot on the 
date when the Memorandum of Appeal was 
presented in this Court but which had been 
taken baok by the appellant’s advocate in the 

circumstances stated above. 

[ 4 ] The questions are : (l) whether the appeal 
was in time on 26th August 1947, and if not 
(2) whether 8. 6, Limitation Act can in law be 
invoked and (3) that if that section could be 
invoked whether sufficient cause has been made 
out for extending the period of limitation, The 
article in the schedule to the Limitation Aot 
which has been made applicable to appeals 
against the decision of the Tribunal is Art. 166 
of scb. I, Limitation Act. According to that 
article, the period of limitation is 90 days from 
the date of the decree or order appealed from. 
Having regard to the fact that the decree is to 
bear the same date as the judgment bearB the 
starting point of limitation would be the date 
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when the judgment was delivered. This is ad¬ 
mitted before us. The relevant dates for decid¬ 
ing the question as to whether, the appeal had 
been presented in time are as follows : 


3011947 
7 5 1947 

27-2-1947 

29 3-19-47 

3-4-1947 

15-5-1947 

13-5-1947 


16-5-1947 

22-5-1947 
26-5-1947 
30 7-1947 


23-8-1947 

26-8-1947 


Date of the judgment. 

... Diorce (schedule of costs) made and 
signed. 

... Application by the appellant for certi¬ 
fied copy of judgment. 

... Court-fee payable for that copy as¬ 
sessed and notified. 

... The said court-fee paid. 

... Copy of the judgment ready for deli¬ 
very. 

Application by the appellant for certi¬ 
fied copy of the schedule for costs 
(deoree). 

••• Court-foe payable for the same assessed 
and notified. 

... Court-fee paid. 

... Copy ready for delivery. 

... Application by the appellant filed before 
. the President of the Tribunal pray¬ 
ing for a certificate under S. 3 (b) (1), 
Caloutta Improvement (Appeals) Aot, 
XVIII [18] of 1911 I. C., that the 
case was a fit one for appeal. 

... Certificate as prayed for given by the 
President. 

... Memorandum of Appeal presented in 
this Court. 


[5] The appellant is entitled to the following 
Reductions under the provisions of 8.12, Limita¬ 
tion Act. That section would be applicable in 
any view of the matter either by reason of 
8. 29 ( 2 ), Limitation Act or otherwise : (a) the 
period between the date of the judgment and 
the date when the schedule of costs (decree) was 
sigoed ( Beni Madhub v. Matangini Dassi, 
13 Cal. 104 F. B.), (b) the period of time requi¬ 
site for obtaining copies of the judgment and 
j decree. In this cass these periods overlapped 
each other to some extent. This was apparently 
overlooked by the Stamp Reporter when he 
made his report that the appeal had been pre¬ 
sented in time. The periods of time whioh 
overlapped and which the Stamp Reporter ap¬ 
parently counted twice over are (a) the period 
between 27th February and 7th May 1947 ; (b) the 
period between 18th and 15 th May. Bearing in 
mind these overlappings, the last date,for filing 
the appeal would be 19th August 1947, after 
excluding the period of time allowable by 8 . 12 , 
Limitation Act. The time during which the 
application for the certificate, asked for under 
8. 3 (b) (i), Calcutta Improvement (Appeals) 
Act was pending before the President cannot 
automatically be excluded in computing limita¬ 
tion under the provisions of 8. 12 or any other 
seotion of the Limitation Aot and there is no 
provision in the Calcutta Improvement (Ap¬ 
peals) Aot for excluding this period of time in 
making the computation. This period of time, 
however, can Only be excluded by the Court 


under the provisions of S. 5, Limitation Act, if 
that section is applicable to suoh appeals, namely, 
appeals allowed under the provisions of the 
Calcutta Improvement (Appeals) Act, XVIII [18] 
of 1911 1 . 0 . This is the second and the more 
important question which we will not take up. 
The question is not free from difficulty. 

[6] The Calcutta Improvement Act, V [ 5 ] of 
1911 B. 0 ., has to be classed as special and local 
law within the meaning of 8 . 29, Limitation 
Act. It was passed by the local Legislature and 
is to have operation in a portion of the Province, 
namely the municipal limits of Calcutta and its 
vicinity to whioh the Act may be extended by 
a notification of the Local Government. It is, 
also special law having for its purpose a special 
object to be accomplished through a special 
machinery provided for in the Act. There is, 
however, in this statute (Act v [ 5 ] of 1911 B. c.) 
no provision giving the right of appeal against the 
decision of the President or of the Tribunal, as 
the case may be. That right is given by Act 
xviii [18] of 1911 passed by the Governor. 
General-in-Council — the Central Legislature. 
In a case concerning the Bombay Improve¬ 
ment Trust Act, IV [ 4 ] of 1898, on which the 
Calcutta Improvement Act, Act v [ 5 ] of 1911, 
B. o., is modelled, the Bombay High Court 
had decided in Hart Pandurang v. Secretary 
of State, 27 Bom. 424 : (5 Bom. L. B. 431) 
that a Provincial Legislature is incompetent to 
confer a right of appeal to the High Court 
against an order passed under the provisions of 
that special or local law, as a Provincial Legis* 
lature has no power to modify or add to the 
Letters Patent of the Chartered High Courts. It 
is only by reason of Art. 44 of the relevant Letters 
Patent that the Central Indian Legislature has 
that power delegated to it by Parliament. It is 
for this reason that the Central Indian Legis. 
lature had to pass the Calcutta Improvement 
(Appeals) Act XVIII [18] of 1911, which came 
into force on the same date as Act V [5] of 
1911 B. 0, So in substance this Central Act 
supplements the said Bengal Act and the Central 
Act must therefore be considered also to be local 
and special law. 

[7l In 1911, when Act XVIII [18] of 1911 ( 1 . 0.) 
came into force the relevant part of 8. 29 (l) (b), 

Limitation Act stood thus : 

' Nothing in this Aot.... shall aSeot or alter any 
period of limitation specially prescribed for any suit, 
appeal or application by any epeoial 0 ; local law now 
or hereafter in force in British India." 

The section stood in that form up to 1922, when 
it was amended by Act X [10] of 1922. 

[8] Section 29 ( 1 ) (b), Limitation Act aa it 
stood then would have made inapplicable the 
provisions of Ss. 1 to 25, Limitation Act, where 
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iihe special or looai law had specially pre¬ 
scribed a period of limitation for a suit, appeal 
•or applioation permitted or authorised by that 
special or local law. If that was not done by 
the special or local law but such a suit, appeal 
or application came within the purview of any 
of the Articles of 6ch. l, Limitation Act, S. 29 
U) (b), Limitation Act would have been out of 
the way, on the ground that the special or looai 
law had not specially prescribed a period of 
limitation. In such a cise the general provi¬ 
sions of the Limitation Act would have been 
applicable. In the light of these observations 
the provisions of Act (xvnl [ 18 ] of 1911 1 . 0.) 
have to be examined. 

[9] Section 3 of that Act gave the right of 
appeal to the High Court against the decision 
of the President of Tribunal established under 
the Bengal Act IV [5] of 1911) when sitting 
singly without any qualification, and against 
the decision of the Tribunal (the President sitt¬ 
ing with the Assessors) with certain qualifica¬ 
tions and on grounds of appeal similar to the 
^grounds of Second Appeals provided for by the 
Code of Civil Procedure. Section 4 then enacts 
■that 

"“eubieot to the provisions of S. 3, the provisions of the 
Civil Procedure Code, 1908, with reapeot to appeale from 
original deoree shall, so far as may be apply to appeals 
tinder this Aot.” 

[10] If this seotion stood without the qualify¬ 
ing words underlined (here italicised) above then 
there would not have been any doubt that Art. 156 
of 8ch. 1, Limitation Aot would have applied 
proprio vigore to appeals given by 8. 3 of the 
Act, for it has been held that the opening words 
of that Article—“Under the Code of Civil Pro¬ 
cedure, 1909 "—mean an appeal governed by the 
Code of Civil Procedure as regards procedure. 
Consequently, where the procedure prescribed for 
an appeal given or authorised by the special or 
local law is the procedure provided by the Code 
of Civil Procedure that Article would be applic¬ 
able (Aga Mohamed v. Oohen , 13 Oal. 821 at 
p. 321; Ramaswami v. Deputy Collector of 
Madura, 43 Mad. 5i: (a. I. b. (7) 1920 Mad. 407). 
In that case it could not have been said that the 
fipeoial Aot, namely Aot xviil [ 10 I of 1911 had 
specially prescribed a period of limitation for 
appeals permitted by b. 8 of that Act. Seotion 6 
-then proceeds on to state that: 

"In appeal under B. 8 shall be deemed to be an ap* 
peal under the Code of Olvll Procedure 1908, within 
■the mean Id g of Art. 15S of Boh. 1, Limitation Aot." 

[Ill This provision in out opinion did away for 
•the purpose of limitation the effect which the 
phrase in 8.4 which we have underlined, (hereitali. 
oiled) might have had otherwise. Besides, this 
oeotion namely 6, may be looked at from another 
CQint of view that in subetanoe it added by way of 


amendment an explanation to Art. 156 of sch. i, 
Limitation Act, and so did not specially prescribe 
a period of limitation within the meaning of S. 29 
( 1 ) (b), Limitation Aot, as it stood at the time 
of the passing of Act xvilt [ 18 ] of 1911 and up to 
1922 when it was amended by Act X Cio] of 1922. 
The result is that up to the time of the afore* 
said amendment of S. 29 (l) (b), appeals pre¬ 
ferred to this Court by virtue of 8. 3 of Act 
XVIII [18] of 1911 would have come within the 
purview of 8. 3, Limitation Aofc, and cjuld not 
have been dismissed as bing filed out of the time 
limit prescribed by Art. 156 by ignoring and in 
disregard of any one of the provisions of Ss. 4 
to 25, Limitation Act. During that period be¬ 
tween 1911 and 1922 8. 5, Limitation Act, could 
in law be in a fit case invoked to his aid by an 
appellant to save his appeal filed oat of time 
from being dismissed. 

[12] The next point is whether the amend, 
ment of 8. 29 (1) (b), Limitation Act, by the Aot 
X [10] of 1922 has affected or altered this posi¬ 
tion. 

[ 19 ] The weight of decisions of this Court be¬ 
fore the amendment of 8. 29 (l) (b) in 1922 was 
that if the special or local law had specially 
prescribed a period of limitation none of the 
general provisions of the Limitation Act — 
namely 8s. 4 to 25—could bo applied to a suit, 
appeal or application contemplated or authorised 
by the special or looai law, unless the local or 
special law itself had made any or all of those 
general provisions of the Limitation Act ap¬ 
plicable, though on a few oooasions a different 
view had been expressed. In 1920 a Full Bench 
of this Court resolved the conflict by holding 
that in the face of the words of 8.29'(l) (b), Limi¬ 
tation Act, as it stood then 8. 14 , Limitation Act, 
and—necessarily all the other general provisions 
of the Limitation Aot,—3. 0 could not be ap¬ 
plied to a suit filed under the provisions of 8. 77, 
Registration Act, Kaltmuddin v. Shahibuddin , 
47 cal. 800: 24 0. W. N. 4: (A. I. E. (7) 1920 Cal. 
14 F.B.). Shortly after this decision, the matter 
of amendment of 8. 29 (l) (b) was taken up by 
the Legislature and the seotion was eventually 
amended in 1922. The Legislature thought fat 
to mitigate to some extent what it considered to 
be a hardship to the plaintiff, appellant or ap¬ 
plicant caused by the rigorous interpretation of 
the original section. Generally speaking it did 
bo by making 8. 8 as also Ss. 4, 9 to 18 and 22, 
Limitation Act, pplicable unless hespenal or 
looai law had exolnded those or any one of 
those provisions, and the rest of the general 
provisions inapplicable, unless the special or 
local law had made themtapplicable, N edratan 
Ganguly v. Emperor , 60 cal. 571: (a.i.b. (so) 
1933 oal. 134: 84 or. L. J. 633). In some of tha 
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cases decided after the amendment the view 
lias been expressed that the amended section is 
applicable only when the special or local law bad 
prescribed a period of limitation different from 
that prescribed in sch l, Limitation Act. The 
case of Venkatramayya v. Venkata Sulbiyya, 
A.I.R. (33) 194G Mad. 351: (I94G-1 M.L.J. 57l) has 
given expression to that view, as the following 
observations made therein would indicate : 

‘'In S. 25 A newely introduced into the Act (Madras 
Aot IV [4] of 1938) though a right of appeal is given, 
no period of limitation different from the period pres¬ 
cribed by Sch. 1, Limitation Act, is indicated. There¬ 
fore the provisions of S. 29 (2) have no application so 
as to exclude the provisions of S.5, Limitation Act, 
from being applied to appeals under the Special Aot.” 

[14] Some of the decisions have also pro¬ 
ceeded on the assumption that where none of the 
Arts, of Sch. l, Limitation Act covers an ap¬ 
peal or application allowed by the special or 
local law and the local or special law prescribes 
the period of limitation, the case is to be consi¬ 
dered to be a case where the special or local Act 
had prescribed a period of limitation different 
from that prescribed in sch. 1 , Limitation Act. 
On this basis, it has been laid down that the 
effect of S. 29 ( 2 ), Limitation Act (the amended 
section) attracts proprio vigors only the last 
part of S. 3, Limitation Act, -which empowers 
the Court to dismiss suo molu a suit, appeal or 
application filed beyond time, and also Bs. 4, 9 
to 18 and 22 but not the other sections of the 
Limitation Act mentioned in the first part of 
8. 3 unless the local or special law by its own 
provisions make any of those excluded sections 
applicable. The case of Neilratan Ganguly v. 
Emperor , CO Cal. 571 : (A.I.R. (20) 1933 cal. 124: 
84 Cr. l. j. G33) expounds th's view. Strictly 
speaking although it is not necessary for us in 
this case to consider the correctness of these 
views, we may state that as at present advised 
wo are not prepared to fully endorse them for 
the following reasons. 

[15] Cases calling for decision would neces¬ 
sarily fall into four types, namely, (l) Where 
the local or special law is silent on the matter 
of limitation in respect of suits, appeals or ap 
plications contemplated or authorised by it, and 
some Article of sch i, Limitation Act, would cover 
them ; ( 2 ) Where some article of that schedule 
would have covered such suits, appeals or ap¬ 
plications, but the local or special law had pres¬ 
cribed a period of limitation different from that 
prescribed in the relevant Article of sch. I, either 
by altering the period of time mentioned in 
col. 2 of the relevant Article of sch I or by pres¬ 
cribing a starting point different from that 
jindicated in col. 3 thereof; (3) Where none 
of the Articles of Sch. I would have covered such 
appeals or applications and the local or special 


law itself prescribed limitation. In this head 
and the next we are omitting a reference to suite 
for the reason that the residuary Article, namely 
120 of sch. I would in any event cover any class 
and every class of suits contemplated or au¬ 
thorised by the local or speoial Act, and wo 
would fall either within type (l) or (2). We are 
however including applications, because of the 
view taken in some cases that Art 181 of Sch. 1, 
has a restricted application. (4) Where none of 
the Articles of Sch. I, would have covered such 
appeals or applications and the speoial or local- 
law prescribed none. It is not necessary to con¬ 
sider this cass for the purpose of our discussion. 

[16] In the first type what is contained in 
S. 3, Limitation Act —the whole of ft—would be 
applicable as before. The amendment of 1921 
does not touch that case. The case we are con- 1 
8idering would in substance fall within this type.* 

[17] In our view, 8. 29 ( 2 ), deals with the 
second and third types an! that in a distinctiv© 
manner. The first part of that section contem¬ 
plates the second and the last part the third 
type. The language employed in the opening 
paragraph would suggest that—the use of conjunc¬ 
tive particle ‘ and" and the repetition of th© 
phrase "prescribed for appeal or application by 
any speci il or local law" in the second part. 
The result is that for the second type the whole j 
of S. 3, Limitation Act is made applicable, un¬ 
less that section had been oxcluded by the spe¬ 
oial or looal law, with the result that in that 
type of cases it would be legitimate for the 
plaintiff, appellant or applicant to invoke the 
aid of Ss. 4 to 25, Limitation Act to save bis 
suit, appeal or application from being dismissed 
for having been filed boy on i the period of time 
prescribed. It seems to us that what has been! 
overlookel in previous cases is that S. 3 does not 
provide simpliciter for dismissal of suit etc ... 
filed out of time, but itself subjects that power 
to certain qualifications. 

[18] In oases falling within the third type 
ss. 4, 9 to 18 and 22 are made applicable unless 
the speoial or local law excluded them or any of 
them, and the remaining seotions, namely, 5 to 
8, 19 to 21 and 23 to 25 are not to apply, unless 
they or any of them are made applicable by the 
speoial or local law. The very fact that a period 
of limitation had been presoribed by the local or 
special law would oarry with it the power to 
dismiss the suit, appeal or application oontem-- 
plated or authorised by the local or special law, 
if presented out of the time prescribed, provid¬ 
ed that the suit, appeal or application had not 
been filed in ciroumstances which would have 
attracted any of the ss 4, 9 to 18 and 22 , Limi¬ 
tation Act. Our view is that the amendment of 
8. 29 by Act x [10] of 1922 has liberalised the 
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law as laid down before the amendment to the 
utmost extent in regard to the seoond type of 
oases and to a lesser extent with regard to the 
third type. We Deed not pursue the matter fur¬ 
ther, for, as we have already stated the case 
before us fallB in substance within the first 
type. 

[19] These being the results of amendment of 
B. 29 of 1922, the effeot which s. 6 of Aot xvili 
[18] of 1911 (I. 0.), had upon the question of 
limitation at the time when s. 29 (l) (b), Limi¬ 
tation Aot stool in its original form, and which 
we have indicated in the earlier part of our 
judgment, has not therefore been in any way 
molified or affeoted by the amendment. In 
V enkitaramayya v. Venkata Subbiyya, a. i. b. 
(38) 1916 Mad. 351 : (1946-1 M. L. 3. 271) referred 
to above, the position was the same bb in the case 
before us, for the relevant provisions of the 
amsndiDg Aot under consideration in that case 
waB that an order made under Madras Aot, IV 
[4] of 1938, refusing relief to a judgment-debtor 
was to be Bnbject to appeal 1 as if it was an 
order falling under 8. 47, Civil P. 0.” That 
brought the appeal within the purview of Art 152 
of 6ch. I Limitation Act. So it could be said 
that the Special Aot had not prescribed a period 
of limitations at all , but an substance had the 
effect of addiog ai explanation to Art. 152 of 
Boh. I, Limitation Act. 

[ 20 ] We accordingly boll that 8 5, Limitation 
-Act is applicable to an appeal against the deci. 
sion of the President or the Tribunal, as the 
case may be, established under the Caloutta 
^Improvement Aot, V (6] of 1911 B. 0. 

[91] The next question is whether the appel¬ 
lant has shown sufficient cause for extension of 
time. [After disoussing the fads bis Lordship 
proceeded:] On these facts, we hold sufficient 
oause has been shown by the appellant and we 
extend time to 28th August. Certainly the ap¬ 
pellant should have the period of time during 
which his application for certificate was kept 
pending throagh no fault of his, namely from 
80th July to 23rd August. That is enough for the 
appellant - 

[99] We will now proceed to determine the 
merits of the appeal. 

[93] For the purpose of determiniog fair 
market price of the land, the Province of Ben¬ 
gal examined a valuation expert, Atul Chandra 
Bo3e and the claimants another expert, Hirendra 
Kumar Sarkar. In view of the depth of the plot, 
both the experts agreed that the market price 
has to be determined by adopting the belung 
method. The land had one road frontage. It 
iftntted on a publio street, namely Sflta 8rd 
t<ane. Boss started his belting from this lane. 
Sfctdok as his first belt a depth of loo feet from 


the existing lane. The second belt was taken by 
him to be the next strip of 160 feet. The rest of 
the baok land be put in his 3rd belt. He took the 
market value of the two tanks at half the value 
of the firm land. On this basis he reduced the 
whole area to 105.6582 solid first belt units. He 
added 6% for the vista on the blind lane and 
deducted 15% on account of the shape and size 
of the land. The net result was that he valued 
the land on the basis of 94 3 net solid first belt 
units. He took the price of an unit of first solid 
belt to be Bs. 660. 

[24l Sarkar on the other hand took an imagi¬ 
nary roadway right aoros3 the land in continua¬ 
tion of the blind lane on the south on which the 
land had a vista. By this division the land was 
divided in three blocks A, B & c. block A abut¬ 
ted on Sura 3rd Lane as it actually did, and 
blooks B Sc 0 abutted oa the two sides of the 
imaginary roadway. Tbesa three blocks have 
been marked in the key plan, Ex. I. Thus by 
this disposition of the land, which it did not 
actually have, he conceived the land to be divid¬ 
ed in such a fashion as to have three blocks, 
each of such blocks having a road frontage, 
whereas in fact the land was a compact blook 
whioh had only one road frontage. He then 
propo.ed to apply the belting method to each of 
these three blocks a, B & c. IIa appraisid the 
value of the tank at 2/3rds of the value of the 
firm land. He estimatid the value for the solid 
front belt unit of block a at Bs 750 and of the 
solid first unit o! blocks B & 0 at bs. 650. The 
Tribunal accepted this mstho3 on which Sarkar 
proceeded for valuing the property, namely, 
by imagining a roadway and so making three 
blocks with road frontages. This method means 
that the land cculd have been developed to its 
best advantage by driving that roadway. The 
Tribunal, however, held that the tank was to be 
valued at half the rate of the firm land, that 
only 5 per cent, deduction ought to be allowed 
for the shape and size of the land, and the 
market value of the solid front belt unit of 
blook A ought to be Bs. 675 and of that of blooks 

B & 0 Bs. 675. _ . 

[25] If the valuation bad to be made in ao- 

cordance with the provisions of S. 23 (1), Land- 
Acquisition Aot as it stands in the Land Acqui¬ 
sition Act, there cannot be any question that 
the method of valuation on which Sarkar pro¬ 
ceeded by imagining a road right across the &c- 
quired land could have been adapted. Market 
value is what an owner not obliged to sell 
would have got from a free buyer. Certainly a 
free buyer in estimating the price would have 
taken into consideration the faot that he would' 
be able to develop the land,—to have the beat 
user,—by dividing it into three blooks by con- 
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etructing a road across the land at the p’aoe sug. 
gtsted by Sarkar, but the question is whether 
such a method is allowable in view of provi¬ 
sions of the Calcutta Improvement Act, v [ 5 ] of 
i9il (hereafter called the Act). The Board of 
Trustees for the Improvement of Calcutta cjn 
acquire land for carrying out the purposes of 
the Act either through private treaty or by com- 
pu'sory acquisition through machinary of the 
Land Acquisition Act, 1834 (S3. 69 and 69). But 
;n case of compulsory acquisition, some of the 
provisions of the Land Acquisition Act, 1894 , 
are to be applied with the modifications indi¬ 
cated in the schedule to the Act (in s. 71 (b) of 

the Act). By reason of Art. 9 of that schedule 
dbe market value of the land acquired for the ‘Board 
of Trustees’ shall be deem6d to be the market value 
according to the disposition of the land at the date of 
the publication of the declaration relating thereto 
under S. 6” 

of the Land Acquisition Act, 1894. Bearing this 
in mind, a Division Bench of this Court observed 
m cases of compulsory acquisition of land for 
the Board of Trustees for the Improvement of 
Calcutta that the ‘‘development method” is not 
permissible : Eindusthan Co-operative Insu¬ 
rance Society Ltd. v. Secretary of State , 66 Cal. 
989 : (A.I.B. (17) 1930 cal. 230). The land has 
to be valued according to its disposition at the 
date of the declaration. It cannot be imagined 
to be in a different state than what it actually 
was at that point of time, nor can it be valued 
with reference to its possible future user by 
proposing a plysical change. 

[ 26 J The question which we are considering 
was considered in detail in at least three cases : 
(i) Harish Chunder Neogy v. Secretary of 
State, lie. w. n. 875, (ii) Manindra Chandra 
Nandi v. Secy, of State, 41 cal. 967 : U.I.R. (l) 
1914 Cal. 198) and (iii) Shroshree v. Secy, of 
State , p.a. no. 192 of 1933 — not reported — deoid- 
ed by Mitter & Patterson JJ. on 80th April 1936. 
These cases no doubt were not oases of com¬ 
pulsory acquisition under the Calcutta Improve¬ 
ment Act, but the point under consideration 
was dealt with in them. The first two were 
cases of compulsory acquisition under the pro¬ 
visions of the Calcutta Municipal Act of 1899 
(Bengal Act III [3] of 1899) and the third was a 
case under the Calcutta Municipal Act of 1923 
(III [3] of 1923 B. 0.). Section 557 (o) of the first 
mentioned Municipal Act and S. 476 of the 
second mentioned Act on the construction of 
which the decisions were given are expressed in 
the same language which runs as folio ivs : We 
are quoting S. 475 of the Act III [3] of 1923 B.O. 

1 Any land or buildingB whloh tbs Corporation are 
authorised by this Aot to acquire may be aoquired 
under the provisions of the Land Acquisition Aot, 
1894, and for that purpose the said Aot shall be subjeot 
to the amendment that the market value of any land 


A. I.R. 

or building to be acquired shall be deemed, for the pur¬ 
pose of clause first of-sub-s. (1) of S. 23 of the said Land 
Acquisition Aot, to be the market value according to 
the disposition of such land or building at the date 
of the publication of the declaration relating thereto 
under S. 6 of the said Land Acquisition Act." 

[27] This is exactly the manner in which the 
Calcutta Improvement Aot by its sohedule has 
modified s. 23 (l) first of the Land Acquisition 
Act, 1894. 

[ 28 l In Harish Chandra Neogy's case (11 
0 . w. N. 875) Mitra and Casperz JJ. observed 
as follows : “Section 557 of the Calcutta Muni¬ 
cipal Act precludes any valuation based on the 
most advantageous disposition of the land." 
This passage directly and squarely hits the 
method adopted by Sarkar. There was no road 
running right across the land at the time of the 
declaration under 8.6 and none at any material 
time. The whole of the acquired premises was 
one compact block, abutting on one land, 
namely, the Sura third Lane, and so bad only 
one road frontage. The attempt on tbe part 
of Sarkar was an attempt to create a more 
advantageous disposition of the land. 

[29] This passage in Harish Chandra Neogy's 
case (11 o.w.N. 875) together with the passage 
immediately following, which was an illustra- 
tion, was expressly approved by a Division 
Bench in Manindra Chandra Nandy's case : 
(41 Cal. 967 : A. I. B. (l) 1914 Cal. 198). In the 
unreported judgment, Mitter and Patterson JJ. 
noticed Manindra Chandra Nandy's case : (41 
Cal. 967: A. I. B. (l) 1914 Cal 198) and said that 
8 . 475 of Act ill [3l of 1923 which corresponded 
to 8. 557 (c) of Act ill [3] of 1899 and which had 
modified the Land Acquisition Act, 1894, in that 
manner meant that where land is compulsorily 
acquired under the provisions of B. 475, Calcutta 
Municipal Act, in assessing its market value any 
user to which it could be put in future should 
not be taken into consideration. The last part 
of the judgment where the learned Senior Govern¬ 
ment Pleader’s extreme contention was overruled 
does not mean that in compulsory acqui¬ 
sitions under 8. 475, Calcutta Municipal Act, a 
claimant can value the acquired land by the 
adoption of the “development method ’ That 
part means that where the acquired land is an 
undeveloped area its value can still be deter¬ 
mined by a reference to the value of developed 
land in a nearby area, eg., value of building 
sites—by deducting a reasonable estimated per¬ 
centage. 

[29] We accordingly hold that tbe tribunal 
has committed an error of law by ignoring, and 
by not giving proper effect to the provisions of 
cl. 9 ofrthe sohedule of the Calcutta Improve¬ 
ment Act by which 8. 23 (l) first of the Land 
Acquisition Act, 1894, was modified in the 
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manner indicated above. It is not necessa r y for 
us to consider whether there was any legal diffi- 
oulty under the Calcutta Municipal Act in 
having suoh a road across the land as Sarkar 
had imagined. We generally agree with what 
has been said in the decision under appeal on 
this point. 

[30] The belting method adopted by Bose has, 
therefore, to be adopted. The respondent’s advo¬ 
cate admits that in that event depth of the first 
belt is to be 100 feet from the road frontage on 
Sura 3rd lane, of the second 150 feet and the 
rest of the land is to be in the third belt as has 
been done by Bose. The Tribunal has given a 
deduction of 5 per cent, for size and shape, have 
taken the value of tank at half of the first land 
and valued the first solid belt abutting on Sura 
3rd lane at Bs. 675 per unit. These are all find¬ 
ings of fact and so cannot be reviewed by us. 
The respondent can at most press for a remand 
on one point only, namely, what should be per¬ 
centage of increase by reason of the vista on 
the blind lane. We have however, the power 
to review the evidence on the record and come 
to a finding ourselves. On the evidence we find 
6 per cent, increase on this head to be sufficient. 
The land acquired is of considerable size, and 
the blind lane touches a very insignificant por¬ 
tion of the land. The vista is not a wide one. 

[81] We accordingly allow the appeal, set 
aside the award of the Tribunal and remand 
the case in order that the amount of the com¬ 
pensation may be assessed in accordance with 
our findings and conclusions after checking the 
figures. This would only involve the determi- 
nation of the number of net solid first belt 
units, according to the belting method adopted 
by Bose, the price for each solid first belt unit 
being bs. 675. .The respondents must pay to the 
appellant the costs of this appeal. 

P. N. Mitra J. — I agree. 

v.b.b. Appeal allowed. 


[0 . N. 133.] 
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Bejoy Ohand Patra — Appellant v. The 
State. 

Criminal Appeal No. 962 of 1949, D/- 24-2*1950. 

(a) Criminal P. C. (1898), Sa. 161 (3), 162 — 
Record o! mere gist ol statements of witnesses if 
compliance with 8.161 (3)—Eifect on admissibility 
oi evidence o( such witnesses. 

An investigating officer is not bound to reaord the 
statements of a witness. If he dcea reduce statements 
into writing he must make a separate record of the 
statement of each ol tbe persons whose statements he 
sseoidi. He oannot reoord s condensed version of the 


examination ol all of them or a precis of what the wit* 
nesses are supposed to have said. [Para 8] 

Non compliance with the provisions of S. 161 (3), 
however, does not make the evidence of tbe witnesses 
inadmissible though it i9 a matter which the Court is 
entitled to consider when dealing with credibility. 

[Para 11] 

Annotation : (’49-Com.) Criminal P. C„ S. 161, 
N. 6; S. 162, N. 8 . 

(b) Criminal P. C. (1898), Ss. 297, 161 (3) _ 

Record oi statements ol witnesses contrary to 
S. 161 (3)_Failure to warn jury against this fact 
vitiates trial. [Paras 13 Si 14] 

Annotation : (’49-Com.) Criminal P. C., S. 297, 
N. 12. 

(c) Criminal P. C. (1898), S. 162 — Use of pre¬ 
vious statement to contradict witness — Evidence 
Act (1872), 8. 145. 

A previous statement in writing oannot be used to 
contradict a witness unless that witness has had an 
opportunity of dealing with the statement and explain¬ 
ing it away if possible. [Para 18) 

Annotation : (’49-Com.) Criminal P. C., S. 162, 
N. 16; (’46-Man.) Evidence Act, 8. 145, N. 6 . 

(d) Criminal P. C. (1898), S. 162 _ Mere gist of 
statements of witnesses recorded — Right of ac¬ 
cused to copies of 6uch statements — Evidence 
Act (1872), S. 145. 

The accused should be furnished with a copy of the 
gist of the statements recorded whether such oan or 
cannot be used in cross-examination. The faot that the 
statements cannot be used is no ground for denying 
the right of the accused to these statements. 

[Para 20] 

Annotation : (’49-Com.) Criminal P. C., S. 162, 
N. 14, Pt. 4 ; (’46-Man.) Evidence Aot, 3. 145, 
N. 8. 

Sudhansu Sekhar Mukherji and Nripendra Nath 
Dutt Boy — for Appellant. 

Ajoy Kumar Basu — for the State. 

Mantthi Kumar Das — for Complainant. 

Harries C. J. — This is an appeal from a 
conviction under 8. 307, P^nal Code, and a 
sentence of six years’ rigorous imprisonment. 

[ 2 ] The charge against the appellant was 
that he on 13th July 1949 had attempted to 
murder his cousin, Kumud Chandra Patra, 
p. w. 1. The trial took place before a learned 
Assistant Sessions Judge sitting with a jury. 
The jury unanimously returned a verdict of 
guilty under B. 807, Penal Code, and agreeing 
with that verdict the learned Assistant Sessions 
Judge sentenced the appellant as I have indi¬ 
cated. 

[8] The facts of the case were comparatively 
simple. The appellant and the injured man, 
Kumud, were cousins and apparently were co¬ 
sharers in a tank near the village. Alongside 
this tank ran a roadway or a pathway and it 
is said on behalf of the prosecution that the 
appellant claimed the sole right in this approach 
to the tank. His right was disputed by the 
injured man and this, it is alleged, led to a 
quarrel between them sometime before the oc¬ 
currence. On the day of the occurrence, namely, 
18 th July 1949 the injured man Kumud waa 
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stand ing at the edge of the water of the tank 
washing his hands when it is alleged that the 
appellant came from behind and struck Kumud 
with a big bhojali causing a severe bleeding 
injury. Kumud turned round, but the appellant 
showered further blows on him. Kumud being 
injured, amongst other places, on his hands as 
he was endeavouring to ward off the blows. The 
prosecution states that as many as 17 injuries 
were caused and Kumud was felled to the 
ground. 

[ 4 ] The shouts -of the injured man brought 
a number of persons to the scene and on seeing 
these persons the appellant, it is said, ran away. 
In due course information was given to the 
Police and this case was instituted against the 

appellant. 

[.>) The defence was that the injured man had 
been injured by the appellant’s wife who had to 
defend herself against an attempt by Kumud 
Patra to outrage her modesty or worse. 

[G] There were a number of oye- witnesses or 
people who heard cries and rushed to the scene. 
These persons appear to have been examined 
by the police under s. 1GI, Criminal P. 0., but 
the police had not complied with the manda¬ 
tory provisions of that section. 

L7l Section 1G1, Criminal P. 0 , is in these 
terms : 

“(1) Any police officer making an Investigation 
under tins chapter or any police officer not below such 
rank a? tho Provincial Government may, by general or 
special order, prescribe in this behalf, acting on the 
requisition of such officer may examine orally any 
person supposed to be acquainted with the faots and 
circumstances of the case. 

(2) Such person shall be bound to answer all ques¬ 
tions relating to such case put to him by such officer, 
other than questions the answers to which would have 
a tendency to expose him to a criminal charge or to a 
penalty or forfeiture. 

(3) The police officer may reduce into writing any 
statement made to him in the course of an examina¬ 
tion under this seotion, and if he does so he ehall 
make a separate record of the statement, of each suoh 
person whose statement he reoords.” 

[8] An investigating officer is not bound to 
record the statements of a witness. That seems 
clear from sub-s. (3) which says that the police 
officer may reduce into writing any statement 
made to him. However, the sub-section provides 
that if he does reduce statements into writing 
be must make a separate record of the state- 
inent of each of the persons whose statements 
he records. In other words, if a police officer 
examines a number of witnesses he cannot record 
a condensed version of the examination of all 
of them or a precis of what the witnesses are 
supposed to have said. He must record what 
each witness says. He cannot for example re¬ 
cord that witnesses A, B and c said so and so. 
Neither can he lawfully do what police officers 


frequently do, that is, reoord the statement of 
A and then add that witnesses B and 0 corrobo- 
rate what A says. If he purports to reduce the 
statements into writing he must reoord the state¬ 
ment of each of the witnesses whom he examines. 

[9] In this case, as I have said, although a 
number of witnesses were examined their exaot 
statements were not recorded. Whilst the in- 
vestigating officer wa3 being cross-examined an 
attempt was made to prove from him certain 
statements which the witnesses must have made 
in their examination under s. 161 . The proaeoa. 
tion objected because the statements had not 
been separately recorded and were in a condensed 
or what has been referred to in this Court as a 
boiled form. The learned Assistant Sessions 
Judge upheld this objection in an order dated 
16th November 1949 and observed as follows: 

‘‘I have gone through the police diary; no state¬ 
ments appear to have been recorded by the S. I. 
(P. W. 12) under S. 161, Criminal P. C. What he did 
was only to note the gist of the statements of the 
persons examined by him. So the learned pleader for 
the defence cannot be allowed to oross-examine the 
said witnesses with reference to the so-called state¬ 
ments of the pro-ecution witnesses named above in 
the police diary under S. 162, Criminal P. C. The 
prayer is refused.” 

[ 10 ] There appears to be no doubt that a 
number of witnesses were examined and the 
police purported in the diary to give the gist of 
the statements of the witnesses examined. 
{Section 161 (3) of the Code makes it clear that 
if a police offioar reduces into writing any state¬ 
ment made to him in the course of the examina- 
tion he shall make a separate record of the 
statement of each person whose statement he 
records. He cannot give the gist of what a 
witness or witnesses have said. If he has recorded 
the gist then he has improperly recorded the 
statement whioh he should have recorded in full 
in the case of each witness under sub-s. (3) of 
S. 161 . It appears to me in this case that the 
learned Judge has come to the conclusion that 
a precis or gist of statements were recorded and 
that is contrary to 8. 161 ( 2 ). 

[11] It has been held by their Lordships of 
the Privy Council that though the police are 
bound to reoord the statement as made, never- 
theless if such is not done the evidence of thei 
witness does not become inadmissible. The cases 1 
of their Lordships of the Privy Council are 
Pulukuri Kottaya v. Emperor, 51 C. W. N. 
474 : (A. I. R. (34) 1947 P. 0. 67 : 48 Cr. L. J- 
533) aud Zahiruddin v. Emperor, 51 C. W. N. 
655 : (A.I.R. (34) 1947 P. C. 75 : 48 Or. L. J. 679). 
Their Lordships however in both these cases 
pointed out that the failure to comply with the 
provisions of S. 161 , Criminal P. C-, might throw 
very grave doubt upon the evidence of the wit¬ 
nesses and it was a matter which the Court was 
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[entitled to oonaider when dealing with the 
'credibility of the witnesses. 

[ 12 ] This point as to the admissibility of evi¬ 
dence of witnesses whose statements have been 
improperly reoorded by the polioe was consi¬ 
dered by a Bench of this Court in the case of 
Lakshman Chandra v. Emperor, 52 0 . w. N. 
401 : (A.I.R (36) 1948 Cal. 278: 49 Cr. L. J. 469) 
The Bench held that failure to supply copies of 
statements of witnesses recorded under s. 161 , 
Criminal P. G., either because the statements 
were lost, destroyed or were recorded in a 
boiled form in contravention of sub-s. (3) of that 
seotion does not make the evidence of those 
witnesses inadmissible. The Bench however held 
that in such circumstances if the trial is by a 
jury, the Judge should give proper directions to 
the jury as regards the weight to be given to 
such evidence which the accused had no opportu¬ 
nity to test by cross examination in some 
particulars. If such statements were deliberately 
destroyed or were recorded in a boiled form in 
contravention of law, that would be tantamount 
to withholding of evidence by the prosecution 
and a presumption might be raised under S. 114, 
Evidence Act, 1872, that the evidence if produced 
would have gone against the prosecution. 

[13] The statements of witnesses were un¬ 
doubtedly recorded in this case in a condensed 
or, if I may use the words of the Bench which 
deoided Lakshman Chandra Ghose's case (62 
0. W. N. 401 : A. I. R (35) 1948 Cal. 278 : 49 Cr. 
L. J. 469), in a boiled form contrary to the 
express provisions of sub-s (3) of B. 161. This 
Bench held that where such was the case the 
jury should be directed that the police had not 
observed the law and that the jury might, if 
they thought proper, presume under 8. 114, 
Evidence Act, that if these statements had been 
recorded the witnesses might well have been 
flatly contradicted. 

[14] We are bound by the oase of Lakshman 
■Chandra Ghose v. Emperor (62 o. w. n. 401 : 
A. I. R. (35) 1948 Cal, 278 ! 49 Or. L. J. 469) and 
therefore we are bound to hold that in this case 
'Where no reference whatsoever is made to the 
manner in which these statements were recorded 
in the oharge to the jury, the charge is defective. 
The jury should have been warned as to the 
•danger of accepting these witnesses in the 
-circumstances as witnesses of truth and should 
have been told that it was open to them, if they 
thought proper, to disbelieve theBe witnesses on 
tthe assumption that their statements, if properly 
flsoorded, would have contradicted their evidence 
in Court. It appears to me that in the present 
■case the failure to warn the jury of the effect of 
"the non-compliance with sub a. (9) of s. 161 
witiates the verdict. The verdiot may well have 


been otherwise if the jury had been warned and 
properly direoted concerning their duty in 
approaching the evidence for the prosecution. 
That being so, the verdict cannot stand and 
must be set aside. 

[16] It appears to me that th‘s is a case in 
which there should be a retrial. There is a good 
deal of evidence, but that is hotly denied and the 
defence have put forward a very different version. 
It is a case pre-eminently fitted for decision by 
a jury and that being so I think a now trial 
should be ordered. 

[ 16 ] I should like to mention that when the 
new trial is held the learned Judge presiding 
must carefully consider whether or not cross 
examination to contradict the witnesses is possi- 
ble from the condensed or boiled statements 
recorded by the police. If it is possible from 
those condensed statements to make out what a 
witness said to the police then such can bo put 
to the witness to contradict, him or her under 
B. 162 , Criminal P. C. On the other hand, if tho 
actual statements of the witnesses cannot bo 
deduced from tho gist which was recorded then 
the learned Judge must treat the case as one in 
which statements of witnesses were recorded bub 
in contravention of s. 161 (3) of the Codo, and 
consequently must direct the jury as provided 
for in tho case of Lakshman Chandra Ghose v. 
Emperor, 52 c. w. N. 401 : (a i.r. (35) 1948 Cal. 
278 : 49 Cr. L. J. 469) and in accordance with the 
observations which I have made in this judgment. 

[17] If, however, tho witnesses can be cross 
examined and confronted with what must have 
Leon their statements to the police in ordor to 
contradict tho witnesses then of course the jury 
can draw no adverse inference from a failure 
properly to record the statements. The learned 
Judge should consider the statements as recorded 
and come to the conclusion whether or not they 
can be intelligently put to the witnesses If they 
can be put then it cannot properly be held that 
the statements were improperly recorded in 
violation of 3. 161 (3). For the purposes of this 
judgment, I must assume that they were impro¬ 
perly recorded by reason of the order which the 
learned Judge passed forbidding any questions 
on these statements. 

[18j Before concluding I should like to point 
out that if it is possible to deduce from tho gist 
recorded what witnesses said then what each 
witness said must be put to the witness if it is 
intended to contradict the witness by use of such 
statement. It is not sufficient to obtain proof of 
the statements from the investigating officer and 
then ask the jury to hold that the witnesses have 
contradicted themselves. A previous statement, 
in writing cannot be used to contradict a witness! 
unless that witness has had an opportunity ofl 
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dealing with the statement and explaining it 
away if possible. This is clear from S. 145 , Evi¬ 
dence Act, which provides : 

“A witness may be cross examined a3 to previous 
statements made by him in writing or reduoed into 
writing, and relevant to matters In question, without 
such writing being shown to him, or being proved; 
but if it i3 intended to contradict him by the writing, 
hi3 attention must, before the writing can be proved, 
be called to those parts of it which are to be used for 
the purpose of contradicting him.” 

[19] I merely point out the proper procedure 
to be followed because in the hearing the first 
attempt to use these statements if thoy could be 
used at all appears to have been made in the 
cross-examination of the investigating officer. 

[20l In the result therefore this appeal is 
allowed and the verdict of the jury and the con¬ 
viction and sentence are set aside and the appel- 
lant will be retried by a Judgo of the rank of 
Sessions Judge, other than tho Judge who presided 
over the original trial, sitting with a jury. In 
this trial the statements of witnesses if they can 
be deduced from the gist must be allowed to be 
put to the witnesses to contradict them. But 
if the statements of witnesses cannot be deduced 
from the gist then in his charge to the jury the 
learned Judge will deal with the failure properly 
to record these statements as directed in Laksh- 
man Chandra Ghose’s case (52 0. w. N. 401 : 
A. I. R. (35) 1948 Cal. 273 : 49 Cr. L. J. 469) and 
in this judgment The accused should bo fur- 
nished with a copy of this gist of the statements 
whether such can or cannot be used in cross- 
examination. The fact that the statements cannot 
be used is no ground for denying the right of 
the accused to these statements. 

[ 2 l] The appellant will continue on the same 
bail until the commencement of the retrial. 
Whether he will continue on bail during that 
trial will be a matter for the learned Judge pre- 
siding. 

Bachawat J. — I agree. 

g.m.j. Appeal allowed. 


A. I. R. (37) 1950 Calcutta 366 [C. N. 134,.] 
Lahiri and Guha JJ. 

Bhujagendra Bhusan Banerjee — Plaintiff 
— Appellant v. Dist. Board of 24-Parganas, 
Al ipore — De fendant — Respondent. 

A. F. A. D.;No. 1090 of 1946, D/- 16-3-1950, against 
decree of Addl. Dist. Judge, Second Court, Alipore, D/- 
8-12-1945. 

(a) Bengal Service Rules, Part I, R. 46 — Time 
scale — Increments above efiiciency bar when can 
be claimed—Fundamental Rules, R. 25. 

Where an efficiency bar is prescribed in a time scale, 
the increment next above the bar shall not be given 
without specifio sanotion of the authority empowered 
to withhold increments. Hence, where a servant of a 
District Board drew for some time a salary above the 


limit of the efficiency bar without any express order of 
the Chairman of the District Board sanctioning the 
removal of the bar nor did the Board acquiesce in the 
position that the servant had been permitted to cross 
the efficiency bar, the principle of the above rule will 
apply and the servant will not be entitled to olaim the 
arrears of pay with respect to increments above the 
efficiency bar. [Para 4] 

(b) Bengal Local Self-Government Act (III [3] 
of 1885), S. 35A — Rules under — Provident Fund 
Rules, R. 5A — Scope of — Payment of additional 
provident fund whether discretionary. 

Tbe payment of additional amount of provident fund 
under R. 5A is absolutely at the discretion of tbe 
District Board and the amount mentioned in the rule 
is not imperative if the District Board ohooses to exercise 
the discretion. The rule only fixes a maximum that 
oould be paid: A. I. R. (30) 1943 Cal. 447, Rel. on. 

. [Para 5] 

By its resolution a District Board granted to the 
plaintiff, a retired servant of the Board, additional 
provident fund 'due to him’ but the Board did not 
decide what would be the rate of additional contribu¬ 
tion nor did it decide for what period it was to be paid. 
On the strength of this resolution the plaintiff sued for 
recovery of additional provident fund: 

Held, that the claim was premature as the Board by 
its resolution merely conoeded in principle that the 
plaintiff would get additional provident fund but did 
not in fact exercise the discretion under R. 6A by fixing 
the rate and certain other matters whioh were essential 
to the exercise of the discretion. [Para 6} 

C. S. Sen and Kamjit Mookerjes—lox Appellant. 

Purntndu Sekhar Bose —for Respondent. 

Guha J. —This appeal by the plaintiff arises 
out of a suit for recovery of arrears of increas¬ 
ed pay amounting to Rs. 1327-8-0 and for addi¬ 
tional provident fund dues of Rs. 1250. Tho 
facts which gave rise to the present litigation 
are briefly as follows. 

[2l The plaintiff was an employee under the 
District Board of the 24-parganas who are the 
defendants in this suit. He joined the service 
of the District Board on 1st June 1915. On 1st 
January 1920 a time scale for clerks was intro- 
duced, the time scale being Bs. 45/3/75 (effici¬ 
ency bar) 2 §- 100 .On 1st January 1922, the plaintiff 
was allowed to draw the pay of Rs. 66 and in 
June 1924 his pay became Bs. 72. He continued 
to draw the same say till June 1928, when he 
was transferred to Basirhat. From 1st August 
1928 he drew pay at Rs 82-8-0. From 1st June 
1930 he drew pay at Rs. 87-8-0 but the amount 
was reduced by Rs 2-8-0 with effect from 1st 
July 1930. From 1st July 1930 to 23rd April 1940 
when he retired from service he continued to 
draw pay at the rate of Rs. 85 without having 
any increment during this period of about ten. 
years. The plaintiff’s grievance was twofold. 
He claimed that some arrears in pay were due 
to him under the rules and secondly, he claimed 
that though by a resolution of the District 
Board on 22 nd May 1940 confirmed on 19th 
June 1940 he was entitled to additional provi¬ 
dent fund money, no such sum was paid to him 
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till the institution of the suit which was filed on 
7 th May 1949. The defence of the District Board 
was briefly to the effect that the plaintiff was 
not entitled to any arrears of pay as he had not 
crossed the efficiency bar. As regards the claim 
in respect of the provident fund, the defence 
inter alia was that the claim was premature. 
On both the points the lower Courts have found 
in favour of the defendant and dismissed the 
plaintiff’s suit accordingly. 

[3] It is urged on behalf of the appellant that 
the deoision of the Courts below on both the 
above points is erroneous. 

[4] We propose to take up the first point 
about the plaintiff’s right to recover the arrears 
of increment of pay as claimed by him. It will 
be noticed from the time scale mentioned above 
that efficiency bar is reached at the stage of 
Bs. 75 . It has been held by the Courts below 
upholding the contention of the defendant Dis¬ 
trict Board that in the circumstances of the 
present case the efficiency bar was not crossed 
by the plaintiff. Where an efficiency bar is pre¬ 
scribed in a time scale, the increment next above 
the bar shall not be given without specific sanc¬ 
tion of the authority empowered to withhold 
increments. That is the provision contained in 
Fundamental R. 25 which corresponds to R. 46 
of the Bengal Service Buies Part I. The principle 
contained there will govern the present case. In 
the present case there was no specific order by 
the Chairman of the District Board sanctioning 
the removal of the bar. It is argued however, 
on behalf of the appellant that though there was 
no such order in so many words there are 
circumstances which unmistakably go to show 
that the District Board authorities treated the 
case as if the bar had been removed. It is 
pointed out that on 1st August 1928 the plaintiff 
was allowed to draw pay at a rate above Rs. 75 
and this, it is argued, is consistent with the posi¬ 
tion that the Distriot Board authorities did in 
effect waive the bar. In this connection our 
attention has, however, been drawn to the series 
of correspondence that passed between the Chair¬ 
man of the District Board, 24 Parganas, and the 
Chairman of the Local Board, Basirhat, various 
office notes regarding fixation of the pay of the 
appellant, and the series of orders passed by tho 
Chairman of the Distriot Board upon them. On 
a consideration of ell these letters and orders it 
appears abundantly clear that the appellant drew 
pay at rates higher than Bs. 75 in spite of the 
directions of the Chairman of the District Board. 
There is a letter by the Chairman of the District 
Board to the Chairman of the Local Board point, 
ing out clearly that the removal of the efficiency 
bar required the sanction of the Chairman of 
the Distriot Board and tbat the appellant’s pay 


should be drawn below the efficiency bar pending 
the order of the Chairman of the District Board. 
This position was pointed out again and again 
but somehow or other the directions of the Chair¬ 
man of the Distriot Board were not carried out 
and the appellant continued to draw pay at 
rates higher than w-hafc he was strictly entitled 
to. There is another circumstance which goes, 
to show that the District Board did not acquiesce! 
in the position that the appellant bad been peu-j 
mitted to cross the efficiency bar. It is pertinent; 
in this connection to refer to certain resolutions 
passed by the District Board. Reference may in 
this connection be made to the resolution No. 507 
passed by the Board on 22nd May 1940 and to 
resolution no. 630 of the Board passed on 19tb 
June 1940. Resolution no. 507 runs thus : 

“Considered the prayer of Babu Bhujagendra Bhusan 
Banerjee, Clerk, on the following pointB : 

• * • ¥ m 

(5) Granted pay at the increased rate with all arrear 
increments due.’’ 

The proceedings of the meeting held on 22 nd 
May 1940 came up for confirmation on l£th June 
1940, and the relevant resolution, viz,, resolution 
no. 530 passed on that date shows that the word 
"granted” was a mistake for "refused”. Reading 
the two resolutions together it is dear enough 
that the Distriot Board did not consider that the 
appellant had crossed the efficiency bar and the 
District Board decided that the plaintiff was not 
entitled to arrear of increment at the increased 
rate. Whatever the reason, the District Board 
did not choose to claim any refund from the 
plaintiff. That, however, was in the nature of 
some indulgence or sympathy shown to the 
plaintiff, but that circumstance cannot be turned 
into an argument in support of the plaintiff’s 
claim. In our opinion there is no sufficient rea- 
son for U3 to interfere with the decision of the 
lower Courts dismissing the claim of the plaintiff 
for arrear increment. 

[6] The next point that falls for determination 
is whether the lower Courts were justified in 
rejecting the plaintiff's olaim for additional pro. 
vident fund money. The Courts below have held 
that this olaim was premature. It is necessary 
in this connection to refer again to resolution 
No. 507 passed by the District Board on 22nd 
May 1940. Item (7) of the resolution runs as 
follows: "Granted additional provident fund due 
to him (i. e., Bhujagendra Bhutan Banerji)”. 
This part of the proceeding, it may be mentioned 
in pacing, was confirmed in the meeting held 
on 19th June 1940. On the strength of the reso- 
lution it has been urged on behalf of the appel¬ 
lant that there is absolutely no reason why after 
the District Board had finally passed and oon- 
firmed a resolution granting additional provident 
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fund due to the plaintiff, he should be debarred 
from getting the amount. At the first sight the 
argument looks attractive but on further scrutiny 
we are of opinion that-the prayer of the plaintiff 
for additional provident fund money cannot be 
allowed. Reference may, in this connection, be 
made to the case of District Board of Khulna 
v. Jogesh Ghavdra Basu, 47 C.W.N. 323: (a.i.r. 
(30) 1943 oal. 447 ). The matter under considera. 
tion depends upon proper construction of R. 5A 
regarding additional contribution. This rule was 
construed in the case referred to above and it 
was held by a Division Bench of this Court that 
the payment of additional amount of provident 
fund was absolutely at the discretion of the 
District Board and that the amount men- 
tioned in the rule wa3 not imperative if the 
District Board close to exercise the discretion. 
The rulo only fixed a maximum that could 
be paid. 

[Gl Mr. Sen appearing for the appellant argued 
that by virtue of the resolution No. 607, item (7) 
referred to before the case cited above does not 
stand in his way. His argument bods down to 
this: By that resolution the District Board de¬ 
cided practically everything in regard to the 
additional provident fund money claimed by the 
plaintiff and all that remained to be done was 
to make a simple arithmetical calculation. We are 
unable, however, to construe the resolution in the 
way that Mr. Sen has invited us to do. By the 
resolution the plaintiff was granted additional 
provident fund due to him. The phrase “due to 
him” is significant. It appears to us that by the 
resolution what was meant was this: The Dis¬ 
trict Board decided that the plaintiff was entitled 
to additional provident fund but what exactly 
was due to him was dependent upon certain 
other circumstanoes which were not merely of 
ministerial calculation. The Board conceded in 
principle that the plaintiff would get additional 
provident fund money but the Board did not 
decide what would be the rate of additional con- 
tribution nor dit it decide for what period it 
would be paid. These were matters which were 
left undecided and these again were matters 
which could not be decided on mere calculation 
beoause in respect of these matters the Board 
would have to exercise certain discretion which, 
we hold, has not yet been exeroised by it. This 
being so, we are inclined to hold that the claim 
of the plaintiff in regard to additional provident 
fund money is premature as held by the Courts 
below, though the grounds on which we have come 
to this decision are not exactly the same as 
those of the lower Courts. 

[7l The result, therefore, is that both the points 
urged before us on behalf of the appellant must 
be decided against him. 


rsl The appeal is accordingly dismissed with 
costs. 

Lahiri J—I agree. 

K.S. Appeal dismissed. 

A. I. R. (37) 1950 Calcutta 368 [G. N. 135.] 

Harries C. J. and Sarkar J. 

Badri Prasad Jhunjhunwalla—Defendant l 
—Appellant v. Babulal Jhunjhunwalla and 
others —Iiespondents. 

A. F. 0. 0 No. 83 ot 1943, D/- 2-2-1950, against 
order of Sub Judge. Zillah Burdsvan at AsansoJ, D/- 
23-3-1918 and 8 5-1948. 

(a) Civil P. C. (1908), 0. 38, Rr. 5 and 6 -Order 
under—Non-compliance with rules. 

Au order for attachment before judgment passed 
without complying with Rr. 5 and 6 U both irregular 
and objeotionable. But such an order is not necessarily 
ultra vires or void ah initio. The order should be Eet 
a^ide, but a conditional attachment should be main¬ 
tained and the Court which levied the attachment 
thould go into the question after issuing a proper notice 
In accordance with the rules. [Para 3] 

Annotation : (’4i*Com ) Civil P. C., 0. 38 R. 5, 
N. 25. 

fb) Civil P. C. (1908), S. 100—Son incurring debt 
— Father alive — Son, if had power to bind entire 
joint family—Question is one of fact—Hindu law — 
Debts. [Para 4] 

Annotation : (’44 Com.) C. P. C., Ss. 100-101 N. 51. 

Jagad sh Chandra Qhose — for Appellant. 

Dr. N. C. Sen Gupta with Sudhansu Dhusan Sena¬ 
tor Respondents. 

Sarkar J.—This is an appeal from an order 
made by the learned Subordinate Judge at 
Asansol, directing an attachment before judg¬ 
ment. The suit is on a loan which tvas said to 
have been advanced by the plaintiffs to one 
Kaliprosad Jhunjhunwalla who was in charge 
of a business. Kaliprosad being dead tho suit 
has been brought against the members of the 
family which carried on that business. 

[2J The plaintiffs applied for attachment 
before judgment in respect of their claim in this 
suit of a ceriain decree which had been passed 
in favour of defendant 1 who is the senior most 
member of tho family, on 26th January 1948. 
Notice was issued by the learned Subordinate 
Judge which was served by affixation at the 
door of the residence of the defendants. The 
defendants’ case is that they did not get this 
notice and in those circumstances they did not 
appear to show cause. The learned Subordinate 
Judge thereupon pissed an order for attachment 
before judgment ex parte. Subsequently, the 
defendants made an application that they 
should be allowed to show cause and on that 
application the order appealed from was made. 

[31 Learned Advocate appearing for the 
appellant has taken two points. The first point 
taken was that the provisions of O 38, R. 5. 
Civil P. 0., had not been complied with. His 
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contention is that an order for attachment 
before judgment can be made only under o. 38, 
B. 6 and in order that that rule may apply the 
conditions laid down in B. 5 must be satisfied. 
The point that is made is that the notice that 
was issued by the leawied Subordinate Judge 
before he ordered attachment before judgment 
was a general notice. It did not specify that 
the defendants would have either to furnish 
security in case the application succeeded and 
that on their failing to furnish security attach¬ 
ment before judgment would issue. Learned 
advocate for the appellant has drawn our atten¬ 
tion to the case of Prag Nath v. Mt. Indra 
Devi, A. r. R. (21) 1934 ALU. 456 : (148 I. 0. 509). 
In this case Sulaiman C. J., and King J. said 
that non-compliance with Rr. 5 and 6 of o. 38 
amounted to an irregularity, and the order 
passed without complying with these rules was 
as both irregular and objectionable. They, how¬ 
ever, went on to hold that the order was not in 
those circumstances necessarily ultra vires or 
void ah initio. Their decision in that case was 
that the order for attachment before judgment 
should bo set aside, but a conditional attach¬ 
ment should be maintained and tho case should 
be sent back to the Court which levied tho 
attachment to go into the question after issuing 
a proper notice in accordance with the rules. 

I think that that is the most that tho appellant 
can get in this case. This point about tho notico 
being defective was not raised in the Court 
below and it strikes me that if this irregularity 
was really felt as a hardship, it would havo 
there been takon. Dr. Sen Gupta appearing for 
the respondents mado an offer that ho was pre¬ 
pared to acoept security hero if security was 
offered. Learned advocato for the appellant 
was, however, in tho absence of his client not 
in a position to make any offor as to security. 

[4] The next point that was raised was that 
tho suit was defective inasmuch as tho plainb 
showed that the'money had been borrowed by 
Kaliprosad who it appears is now dead and that 
Kaliprosad was the son of defendant 1. It is 
contended that so long as the father is alive it 
■is nob possible under the Hindu law for the son 
to incur a debt which would be binding on the 
joint family. It appears to us that as to whe¬ 
ther Kaliprosad had the power to bind the 
entire family by a debt incurred by him is a 
question of faot. He could have been held out 
as a person who had the power to incur a debt 
for the purposes of the entire family. We do 
nob propose at this stage to go into that ques¬ 
tion of fact. The learned Judge in the Court 
below had held on the prima facie evidence 
before him that Kaliprosad had power to bind 
the whole family and it has not been Bhown to 
1950 0/47 St 48 


us that that decision is in any way wrong. In 
those circumstances the second point taken on 
behalf of the appellant must fail. 

[o] In the view that wo have taken of the 
judgment of Sulaiman 0. J. and King J., we 
think that we should make in this case an order 
as was there made. Wo would therefore set 
aside the order for attachment and send the case 
biick to the Subordinate Judge, Asansol, to pro¬ 
ceed with the matter in compliance with o. 38, 
Br. 5 and G. In the meantime, however, there 
will Le a conditional attachment of tho property 
which has already been attached and this will 
last till the final order is made by the learned 
Subordinate Judge. As to costs wo do not think 
that any order for costs should be made in this 
appeal for this point was not taken in the Court 
below. The only point that the respondents 
will be entitled to raise in the Court below will 
be as to the amount of security to be furnished. 
They will not be entitled to contend that the 
order for attachment before judgment should 
not be made. 

Harries C. J. — I agree. 

V.R.B. Order set aside. 


A. I. R. (37) 1950 Calcutta 369 [C. N. 130.] 
Das Gupta and Lahiri JJ. 

Karunamoy Mukherjee — Petitioner v. 
Kalika Prosad Bhadury — Opposite Party. 

Criminal Revn. No. 110 of 1950, D/- 26-4-1950* 

Criminal P. C. (1898), Ss. 517, 520 and 145- 
‘Concluded’ — Meaning of —Dropping of proceed¬ 
ings under S. 145 (5) —Order for disposal of property 
—Validity. 

The word “conoluded" in S. 517 has been used to 
mean conclusion after full enquiry. The cancella¬ 
tion of proceedings under sub 9. (5) of Section 145 
oannot bo considered to amount to oonclu9ion of 
enquiry. Hence, where the Magistrate has dropped the 
proceedings ho oannot pass an order of disposal of the 
property under S. 517 in favour of either party. Any 
such order passed by tho Magistrate would be without 
jurisdiction and will bo set aside In revision by the 
High Court : A. I. R, (12) 1925 Mad. 1252, Rel. on. 
(The High Court directed the sale proceeds of the 
crop 3 raised on the land to be deposited till one of the 
parties established hia right thereto in a civil Court.) 

[Paras 5, 6] 

Annotation *. {'49-Com.) Criminal P. C., S. 517, 

N. 3; S. 145 N. 48 Pts. 18, 17. 

Jagannath Oangopadhyay — for Petitioner. 

Asolce Chandra Sen — for Opposite Party. 

Das Gupta J.— The proceedings under s. 145. 
Criminal P. 0., which wero drawn up on the 
application of the present petitioner were 
“dropped” on 22nd December 1949, on an appli¬ 
cation by the petitioner that there was no longer 
any likelihood of any apprehension of the breach 
of the peace over the possession of the property. 
The question then arose as to the disposal of the 
sale proceeds of the crops which had been sold 
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by the receiver. The learned Magistrate passed 
an order for payment of this money which 
amounted to almost Rs. 2,000 to the second party 
as he wa3 of opinion that the documents produced 
before him showed that the second party had 
title to the crops. 

[23 An application against this order before 
the learned Sessions Judge was unsuccessful. 

[3] We are no tv asked to interfere with the 
order passed by learned Magistrate on the 
ground that he had no j uri3d iction to pass such an 
order. Obviously, unless he could be considered 
to have exercised jurisdiction under s. 517, 
Criminal P C., the learned Magistrate had no 
jurisdiction to pass an order as regards the dis¬ 
posal of the sale proceeds after the proceedings 
bad been dropped and he had not come to any 
conclusion as regards the party entitled to posses¬ 
sion. 

[4] Whether such an order could be passed 
under 8. 517, Criminal P. C., depends really on 
the answor to the question whether when the 
proceedings are terminated by an order of 
cancellation passed under sub-s. (5) of S. 145, 
Criminal P. C., it can be said that the enquiry 
in S. 145 proceedings is concluded. In a oase 
which came up before this Court very many 
years ago, an order directing the first party to 
reap the crops after the proceedings had been 
dropped was claimed to have been passed under 
S. 517, Criminal P. C. This Court said, “If that 
bo so, we have jurisdiction to interfere under 
S. 520 of the same Code” and the Court for 
reasons recorded cancelled the order passed. It 
will be noticed that the Court did not discuss or 
determine the question whether in fact such an 
order could be passed under s. 517 of the Code, 
but proceedings on the assumption that this was 
bo, held that the Court could interfere under 
S. 620 , Criminal P. C., and the order was passed. 

[ 5 ] In my opinion, the cancellation of pro¬ 
ceedings cannot be considered to amount to a 
conclusion of the enquiry. I think that the word 
'concluded” in S. 617, Criminal P. C., is used to 
mean ‘conclusion after full hearing*. We are 
fortified in this view by a deoision of the Madras 
High»Courfc in the cass of Narasayya v. Venkiah , 
49 Mad. 232 : (A. I. R. (12) 1925 Mad. 1252 : 27 
or. L. J. 95), where it was held that when a 
Magistrate has dropped a proceeding, he cannot 
pas3 any order in favour of either party as 
regards the disposal of the sale proceeds of the 
crops raised on the land in dispute but should 
keep the same in deposit pending orders of Civil 
Court. 

[6] I am, therefore, of opinion that the order 
passed by the learned Magistrate was without 
jurisdiction. I would, therefore, set aside that 
order and direct that the money be kept in 


A. I. R, 

deposit till one of the parties has established hUl 
right by suitable proceedings in the Civil Court.! 
The Rule is accordingly made absolute. 

Lahiri J. — I agree, 

k.8. Rule made absolute. 

A. I. R (37) 1950 Calcutta 370 [C. N. 137.] 
Lahiri and Guha JJ. 

Harit Krishna Deb—Decree-holder — Appel¬ 
lant v. Anil Krishna Deb—Judgment debtor — 
Respondent. 

A. F. O. 0. No. 49 of 1946, D/* 17-3-1950, against 
order of Bub-Judge, 1st Court, 24 Parganas, D I- 
8-12-1945. 

Limitation Act (1908), Art. 182 (5)—Final order. 

A deoree dated 15th September 1936 was put into 
execution on 15th September 1939. The judgment- 
debtor’s objection under S. 47, Civil P. C. a3 to the 
maintainability ot execution was dismissed -on 17th 
June 1940 as a miscellaneous case. Subsequently, on 
31st August 1940, the Court dismissed the oxecation 
case for-non-prosecution. On 21st November 1940 an 
appeal against the order dated 17th June 1940 waa 
filed and the order was confirmed on 20th August 1942 
with a direction that “ihe costs of this appeal will 
abide the ultimate result.” On receipt of the record on 
9th September 1943 from the High Court the executing 
Court directed the decree-holder to proceed with exe¬ 
cution and ultimately dismissed the execution on 2nd 
De:ember 1943 for non-proseoutlon. The question was 
whether subsequent execution filed on 18th August 
1945 was within limitation ; 

Held, that (i) the order of the High Court dated 
20th August 1942 was an order in the execution case 
itself and the uubsequent execution filed on 18th 
August 1945 was within limitation. [Para 5] 

(ii) that the effect of the High Court’s order dated 
20th August 1942 was to supersede the order of dis- 
misaal dated 31st August 1940 and the executing 
Court wa3 perfectly justified in oalling upon the decree- 
holder to proceed with the execution on 9th September 
1943 and the subsequent proceedings in execution were 
not without juriediction. The order dated 2nd Decem¬ 
ber 1913 dismissing the previous execution for default 
was therefore the final order and in that view the sub¬ 
sequent exeoution was admittedly within limitation. 

[Para 7] 

Annotation : (’42-Com.) Lira. Act, Art. 182 N. 129. 

A. C. Gupta ; A. C. Mukherjee and Ganga Narayan 
Chandra — for Appellant. 

Dr. Pal, Paresh Nath Mukherjee, Jahnabi Ch. Das 
Gupta and Pashupali Ghose — for Respondent. 

Judgment.—This appeal by thedeoree-holder 
arises out of an order under s. 47, Civil P. 0. 
by whioh his application for execution has been 
dismissed as barred by limitation. The facta 
material for the purposes of the present appeal 
are as follows : 

[2] On 15th September 1936, the appellant 
obtained a decree in an administration suit and 
he put that decree into execution on 15th Sep¬ 
tember 1939 in Title Execution Case no. 71 of 
1939. The judgment-debtor filed an objection 
under B. 47 raising the question of the main¬ 
tainability of the execution and this objeotion 
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gave rise to Miscellaneous Case no. 64 of 1940. 
ThiB oase was dismissed by the executing Court 
by an order dated 17th June 1940. Thereafter 
the judgment-debtor intimated to the Court that 
he proposed to fjle an appeal to this Court 
against the order of dismissal and prayed for 
stay of execution. This prayer was granted for 
a limited period but eventually the executing 
Court wanted to proceed with the execution as 
no order for stay of execution had been received 
from the High Court. The decree.holder was 
oalled upon to take steps which he did not do 
with the result that execution case no. 71 of 1939 
was dismissed for non-prosecution on 31st August 
1940. 

[8] On 21st November 1940, the judgment- 
debtor filed an appeal to the High Court against 
the order of the executing Court dated 17th June 
1940, and this appeal was registered and num. 
bered as F. M. a. 307 of 1940. By a judgment 
dated 20th August 1942, this Court upheld the 
order of the executing Court dated 17th June 
1940 but gave certain directions to the executing 
Court and made an order with regard to costs. 
On 9th September 1943, when the record of the 
oase was received back by the executing Court 
from this Court, the executing Court directed 
the decree-holder to take steps in the execution 
oase but as the decree.holder failed to do so, the 
execution case was eventually dismissed on 2nd 
December 1943. 

(4] On 18 th August 1946, the decree-holder 
started the present execution case which was 
registered as Title Execution oase no. 22 of 1946. 
The judgment-debtor filed an objection under 
B. 47, Civil P. C. on the ground that this exe¬ 
cution case having been Bled more than three 
years from the dismissal of the first execution 
oase on 3lat August 1940, it was barred by limi- 
tation. The decree-holder maintained that the 
starting point of limitation was not 3lst August 
1940, but 2nd December 1943, when the first exe- 
oution case was finally dismissed after the deoi- 
Bion of the High Court in F. M. A. 307 of 1940. 
The learned Subordinate Judge has upheld the 
contention of the judgment-debtor and dismissed 
the execution case as barred by limitation. In 
dismissing the application for execution the 
learned Subordinate Judge has found that the 
starting point of limitation is 3lst August 1940, 
and not 2nd December 1943, and that all the pro- 
oeedinga taken by the executing Court after the 
return of the record on the decision of F. m. a. 
807 of 1940 were without jurisdiction. 

[6] Against this decision, the decree-holder has 
filed the present appeal and in support of this 
Appeal Mr. Gupta has argued in the first place 
that the final order in the previous execution 
ewe under Art. 102 , ol. (6), Limitation Act, was 
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the order made by the High Court in F. m. A. 307 
of 1940 on 20th August 1942, and the present 
application being within three years of the date, 
it caDnot be said to be barred by limitation. 
The learned Subordinate Judge repelled this 
contention on the ground that the order of the 
High Court was not an order in the execution 
case itself but an order in a proceeding under 
8. 47, Civil P. 0. Dr. Pal appearing for the res¬ 
pondent has tried to support that reason and has 
argued that an order relating to an execution 
oase is not an order in the execution itself. The 
previous objection filed by the judgment-debtor 
related to the maintainability of the execution 
case itself and if that objection succeeded, the 
execution case would be dismissed on that ground 
and it could not be said that the order did not 
relate to the execution case. We therefore did 
not see any reason to hold that the order would 
not relate to the execution case if the objections 
of the judgment-debtor were overruled. By its 
judgment dated 20th August 1942. this Court 
held that the objection of the judgment-debtor 
had no substance aod that there wa3 no bar to 
the maintainability of the execution case. We 
are inclined to think that the order made by 
this Court in F. M. A. 307 of 1940 was an order 
in the execution oase itself and the decree.holder 
was entitled to apply within three years from 
the date of that order. The first point raised by 
the appellant must therefore succeed. 

[6] Mr. Gupta has argued in the second place 
that the order of the High Court in f. m. a. 307 
of 1940 superseded the order of dismissal dated 
Slat August 1940, and the executing Court was 
perfectly right in starting the execution case 
afresh on 9th September 1943, after the arrival 
of the reoord in that Court and the real order of 
dismissal of the previous execution case was the 
order dated 2 nd December 1943. In the conclud- 
ing portion of the judgment of this Court in 
F. M. A. 307 of 1940 there is the following 
direction 

"the costs of this appeal will abide tbe ultimate result, 
the bearing fee iu tbe High Court being assessed at 
3 gold mohura.” 

This direction, according to Mr. Gupta, relates 
to the first execution oase which was ordered to 
proceed. 

[ 7 ] Dr. Pal has argued that this direction 
should be held to apply to a future execution 
case that might be started by the decree-holder 
and he has further argued that as the order of 
dismissal dated 3lst August 1940, was made 
before the filing of the appeal to this Court, the 
order of this Court cannot be held to apply to 
the order of dismissal dated 8lst August 1940. 
The concluding portion of tbe order of this 
Court which we have already quoted shows that 
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this Court contemplated the passing of further 
orders by the executing Court at least with 
regard to costs. We do not think that the order 
as to costs related to the result of a future exe- 
cufcion case that might be started by the decree- 
holder. The seoond part of Dr. Pal’s argument 
I that the order of dismissal dated 31st August 
1940, was not affected by the order of this Court 
as it was passed before the filing of the appeal 
ie also unacceptable, because this Court clearly 
directed that the costs of this Court should abide 
the result of the execution case which meant 
that the executing Court should make a further 
order as to costs on receipt of the reoord from 
this Court. For these reasons, the executing 
1 Court was perfectly justified in calling upon the 
!decree-holder to take further steps by its order 
dated 9th September 1943, and in dismissing the 
execution case on and December 1943, on the 
decree-holder’s failure to do so. We cannot 
agree with the Subordinate Judge that the orders 
of the executing Court beginning from 9th Sep¬ 
tember 1943, and ending with 2nd December 
. 1943 , were without jurisdiction. The decree- 
holder was therefore entitled to file a second 
application in execution within three years from 
2nd December 1943 which was the final order 
made in the previous execution case. 

[8] In the result this appeal is allowed with 
C03fcs throughout the order of the Court below is 
set aside and the execution case ordered to 
proceed according to law. 

k.8. Appeal allowed. 

A. I. R. (37) 1950 Calcutta 372 [C. N. 138.) 
Harries C. J. and Baohawat J. 

Ramasray Singh and others—Appellants v. 
3ibhisan Sinha and others—Respondents. 

A. F. A. D. No. 113 of 1945, D/- 14-2-1950, against 
leoreo of D. J., Darjeeling, D/- 9-9-1942. 

(a) Debt Laws — Bengal Money-lenders Act (X 
[101 of 1940), S. 38 (3) — Right to file cross-ob¬ 
jection — Civil P. C. (1908), O. 41, R. 22. 

As under S. 38 right of appeal is given to an esta¬ 
blished Court, namely, the Court of the District Judge, 
and nothing is stated in S. 38 (3) expressly as to the 
procedure of tho appeal, under the ordinary procedure 
in O. 41, R. 22 the respondent will have a right to file 
a cross-objection. [Paras 7, 9] 

Annotation : (’44-Com.) Civil P. C., 0. 41, R. 22, 
N. 11. 

(b) Civil P. C. (1908), O. 41, R. 22-Rigbt to file 
cross-objection—Limitations to. 

The right to file a oroas-objection is not subject to the 
respondent’s acceptance of some part of the deoree aa 
good. He can do so even when he challenges tho whole 
of the decree. [Paras 12, 13] 

Annotation : (’44-Com ) Civil P. C., O. 41, R. 22, 
N. 3. 

-Jajneswar Majumdar with Uma Prosad Mocker- 
jee — for'Appellants. 

. Jyotis Chandra Pal — for Respondents. 


Bachawat J. — This is an appeal from a 
decree of the District Judge of Darjeeling, dated 
9th September 1942. 

[2] The matter arises out of an application 
made under S. 38, Bengal Money-lenders Act by 
the respondent who was the borrower against 
the appellant. The appellant contested theappli. 
oation and two points arose before the learned 
Subordinate Judge. The first issue was : "Is 
the loan a commercial loan ousting the scope 
of the Bengal Money-lenders Act, 1940?” The 
second point was if it was not a commercial 
loan what should be the amount of the liability 
of the applicant calculated in accordance with 
the Bengal Money-lenders Act. The learned 
Subordinate Judge came to the conclusion that 
the loan was not a commercial loan and there, 
fore the provisions of the Bengal Money-lenders 
Act applied. He further held that the applicant- 
respondent was liable for the sum of as. 2029. 
Eventually by an order dated 26th April 1942 he 
declared that the debtor was liable to the credi¬ 
tor for the sum of Rs. 2029 and that was the 
maximum amount that was recoverable by the 
oreditor. An appeal by the applicant-respondent 
was filed against that declaration before the 
Court of the Distriot Judge. His contention was 
that he was liable to pay a much lesser sum of 
money. The appellant Ramasray did not file 
an appeal before the Distriot Judge, but he filed 
a cross-objeotion in time. In so far as the appeal 
of the respondent Bibhisan Singh before him 
was concerned, the District Judge found that he 
was in fact liable to pay the sum of Rs. 1966 and 
not the sum of Rs. 2029 as found by the learned 
Subordinate Judge. In so far as the cross-objeo- 
tion filed by the appellant Ramasray Singh was 
concerned, the District Judge held that the 
oross-objection was misconceived and that the 
appellant Ramasray Singh ought to have filed 
an appeal before him and in the circumstances 
he refused to entertain the cross-objection and 
he dismissed it with costs. It is from that order 
of the Distriot Judge that this appeal has been filed. 

[ 3 ] The only point whioh has been argued 
before us is as to whether the learned Distriot 
Judge was wrong in refusing to entertain the 
cross-objection and deoiding the objection of the 
appellant on its merits. 

[4] Section 38 (3), Bengal Money-lenders Act 
reads as follows: 

“A proceeding under this seotion shall be deemed to 
be a suit for the purposes of S. 11, Civil P. 0., 1908j 
and a declaration under this section shall be subject w 
appeal, if any, as If it were a decree of the Court, and 
every deoision in appeal shall be subject to appeal to 
the High Court in the same manner as a deoree paBsea 
in appeal.” 

[5] It is contended by learned advocate ap¬ 
pearing on behalf of the respondent that a 
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statutory right of appeal is given under this 
sub-seotion and no right of oross-objeotion is 
conferred by s. 38 and his contention is that if 
any litigant is aggrieved by a deoision of any 
Court under S. 38 his remedy is to file an appeal 
and not to agitate the matter by way of cross- 
objection. 

[6] In this connection, I would like to draw 
attention to the obaervations of Viscount Hal- 
dane L. 0., in National Telephone Go. Ltd. v. 
Post-Master General (No. 2), (1913) a. o. 546 
at p. 552: (82 L. j. K. B. 1197) where he observes 
as follows: 

“When a question la stated to be referred to an 
established Court without more, it, in my opinion, 
Imports that the ordinary incidents of the procedure of 
that Court are to attach, and also that any general right 
of appeal from its deoision likewise attaches.” 

[7] It is” to be observed that by 8. 88, Bengal 
Money-lenders Act, a right of appeal is given in 
express terms. By sub-s. (3) of B. 38, a declara¬ 
tion under that section is to be subject to an 
appeal, if any, as if it were a deoree of the 
Court. The right of appeal, under that section 
is given to an established Court, namely, the 
Court of the Distriot Judge. Nothing is Btated 
expressly in the sub-seotion as to the procedure 
regulating such appeal. In our view, where 
nothing is stated expressly as to the procedure 
of an appeal before a District Judge, the law 
will import that the ordinary procedure of that 
Court on appeal will apply. The ordinary pro¬ 
cedure of an appeal is that the respondent has 
the right to file cross-objection and therefore it 
is quite dear that the respondent has the right 

to file a croS3-objection. 

[8l If the appeal before the District Judge 
was an appeal under the Code of Civil Proce¬ 
dure the whole of 0 . 41, Civil P. C., would 
apply to such appeals. It is and must be con¬ 
ceded that the appeal before the District Judge 
was under the Code of Civil Prooedure. If it 
were not so, Art. 153, Limitation Act, would not 
apply and there would be no period of limita- 
tion applicable to an appeal before the District 
Judge under 8. 88, Bengal Money lenders Act, 
and in that event the Distriot Judge co lid treat 
the oroas objection as an appeal inasmuch as 
there was no bar of limitation. 

[9] Learned advooate on behalf of the appel. 
lant has also drawn our attention to the case of 
Pramatha Nath v. Sanat Kumar, 63 c. w. N. 
(p.B.) 12:( A. I B. (38) 1949 p.o. 60). The Federal 
Court there held that although no farther right 
of appeal from the deoision of a High Court is 
expressly given under s. 88 (a), Bengal Money, 
lenders Act, the question whether an appeal lies 
in a given case from a declaration made under 
S. 88 (a) is left to be determined by the general 
law. that is, the provisions of the Civil Procedure 


Code, and that once a proceeding under S. 3 $ 
reaohos the High Court, further rigbtB of ap • 
peal are governed by the provisions of the 
Civil Prooedure Code. The reasoning of the 
Federal Court in that matter supports our con¬ 
clusion. Once a proceeding in appeal has reaohed 
the Court of the District Judge the incidents 
and prooedure applicable to that appeal are 
governed by the provisions of the Code of Civil 
Procedure. In that view of the matter, once an 
appeal is filed before the Distriot Judge the res¬ 
pondent will have the right to file a cross- 
objection. 

[I0] It is further contended by learned advo* 
cate on behalf of the respondent that even if- 
O. 41, R 22 applies to the matter before the 
learned District Judge, even then the appellant 
had no right to file a orosB-objection in this 
matter. 

Cll] Order 41, R. 22 reads as follows : 

‘‘Any respondent, though be may not have appealed 
from any part of the deireo, may not only support the 
decree on any of the grounds decided against him in 
the Court below, but take any cross-objection to the 
decree which be oould have taken by way of appeal 
provided he haB filed such objection in the appellate 
Court within one month from the date of service on 
him or.his pleader of notice of the day fixed for hear- 
the appeal, or within such further time as the appel¬ 
late Court may 6eem fit to allow.” 

[12l The contention of the learned advocate 
appearing on behalf of the respondent was that 
before a party oan file cross-objection be must 
accept some part of the decree as good. If he 
challenges the whole of the deoree in that oase 
according to him the respondent to the appeal 
ha 3 no right to file a cross-objection. In out 
view that contention is unsound. 

[13l Order 41, R. 22 consists of two parts—the 
first part confers a right upon the respondent 
to support a decree on any ground decider, 
against him although he may not have appealed 
from any part of the decree. If the respondent 
has not appealed or filed any cross-objection he 
cannot ask the appellate Court to set aside the 
decree of the lower Court so far as it was against 
him but he may support the decree even on a 
ground which has been decided against him.. 
The second part of R. 22 gives the respondent a 
right to file a cross-objection which he could 
have taken by way of appeal. Tbis right to file 
a cross-objection is not limited in tho way sug^ 
gested by the respondent. If an appeal is filed 
tho respondent to the appeal without filing any 
appeal can take cross objection to the decree on 
any ground on which be could have filed an 

appeal. 

[ 14 ] It follows, therefore, that the learned 
District Judge was wrong in refusing to enter- 
tain the cross-objection and dismissing it. 
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[15] The appeal mast, therefore, be allowed. 
The order of the lower appellate Court is set 
aside and the case is sent baok to the lower 
appellate Court to be heard and decided on the 
merits in accordance with law. The appellant 
will have costs of this appeal the hearing fee 
being assessed at three gold mohurs. 

Harries C. J. —I agree. 

d.h. Appeal allowed . 

ft. I. R. (37) 1950 Calcutta 374 [C. 1 V. 139.] 

Roxburgh J. 

Annada Prosad — Petitioner v. Harihar 
Manna and others —Opposite Party. 

Civil RuleNo. 1435 of 1949, D/- 24-2-1950, from order 
of D. J,, Hooghly, D/- 29-6-1949. 

Civil P.C. (1908), O. 21, R. 89 — Person holding 
interest—Co-sharer. 

On the plain meaning of the words used in R. 89, a 
cosharer is certainly a person whose interest is affeoted 
and hence he is entitled to apply under 0. 21, R. 89. 
Thus, a coeharer who is not in any way a party to the 
suit or execution proceedings in which a Bhare of a 
joint tank has been sold oan make an application under 
O. 21, R. 89 : 5 All. 42; A. I. R. (16) 1928 Mad. 399; 
A.I.R. (14) 1927 Ca). 82, Disting .; A.I.R. (13) 1926 Nag. 
68 and A.I.R. (10) 1923 Pat. 451, Ref. [Paras 5, 14] 

Annotation : (’44-Com.) Civil P. C., O. 21, R. 89 
N. 16 Pt. S. 

Nani Bhusan Mukhherji — for Petitioner. 

dpurbadhan Mukherji and Sunil Kumar Ohose 

— for Opposite Party. 

Order—This rule raises the question ; oan a 
cosharer who is not in any way a party to the 
suit or execution proceedings in which a share 
of a tank has been sold in execution make an 
application under o. 21 , R. 89, Civil P. 0. The 
trial Court has decided that he can ; the lower 
appellate Court relying on an incorrect version 
of R. 89 as in force in West Bengal, has decided 
that he cannot. 

[ 2 ] The tank in question was part of the joint 
property of three brothers, one of whom is the 
depositor under R. 89 and another the deceased 
father of the judgment debtors. The other joint 
properties of the brothers were paititioned, the 
tank remaining joint. The sale was held in 
execution of a money-deoreo. 

[3] Authority on the question is curiously 
meagre, no case of this Court directly in point 
had been cited before me. It was considered in 
Bisheshar Kuar v. Hari Singh, 5 ALL 45: (1882 
A. w. n. 146) in 1882 under the provisions of 
the Old Code, but in relation to 8. 311 or O. 21, 
R. 90 as it then stood. The cosharer there had 
actually made a bid at the sale and relied in 
his application under O. 21, R. 90 (8. 811) on 
O. 21, R. 68 (8. 810). His application was rfjected 
on the ground that he was not “either the de¬ 
cree-holder or a person whose immovable pro. 


perty had been sold.” The decision is not of 
assistance in interpreting the present R. 89 (as in. 
troduced in 1933) “any person, whose interest 
is affeoted by suoh sale,” or the similar words 
of R. 90 “any person. . . . whose interests are 
affeoted by the sale.” 

[4] In Ramchanira v. Srinivasa, 51 Mad. 
246: (A.I.R. (15) 1928 Mad. 399) in 1927 it was 
held that the cosharer was a ‘ ‘person holding an 
interest in the property sold,” as every member 
of an undivided family has an interest in joint 
family property, that is to eay, not the share of 
each, but the whole corpus of the property. The 
case was one under R. 89, Jackson J. remarking 
that if one brother chose to pay another brother’s 
debts rather than see the ancestral property 
pass to stranger (a transaction which may easily 
involve the family in discredit and in convenience) 
there is no objection to his doing so. The deoi- 
sion was not under the wider terms of R. 89 as 
in force here. 

[6] A cosharer is given a right under O. 81, 
R. 88 to have priority if he makes an equal bid 
with a stranger. (It is true the right seems not 
to be one of much substance). This surely re¬ 
cognises that he has some interest in the sale, 
if not ‘in the property sold’ in the strictest mean¬ 
ing of the term. But R. 89 does not speoifioally 
require the depositor’s interest that is affeoted 
is to be atriotly in the property sold. The rule 
has been amended to give a wider application. It 
seems anomalous to suggest then that if a cosharer 
fails to take advantage of R. 89 (or misses an 
opportunity to do so through no fault of his 
own) he should not be able to take advantage 
of R. 89 to protect the same interest as is ap. 
parently intended to be protected (however in¬ 
adequately) by R. 89. On the plain meaning of 
the words now used, it seems to me clear that a 
cosharer is certainly a person whose interest is 
affected by the case and he is entitled to apply 
under R. 89. If the sale happens to be a share 
of an occupancy holding his interest is now re¬ 
cognised to the extent that he is given a right of 
pre-emption under s. 26 F, Bengal Tenancy Act. 

[6] In Kunjolal v. Idurali, A.I.R. (14) 1927 
Cal. 82: (97 I. 0. 757) relied on by the opposite 
party in this rule, there are some remarks which 
appear opposed to the above view, but examina¬ 
tion of the case shows that the present point was 
not really in issue. The facts are not very 
clearly stated in the judgments delivered, but 
I have referred to the original records, whioh 
show that the defendants were cosharers as heirs 
of the original holder Hanif. They also olaimed 
to have purchased the share of Keshab one of 
the sons of Hanif from Keshab’s daughters. The 
suit was for partition the plaintiffs claiming to 
have purchased the share of Keshab by a kobala, 



Annada Pbosad t. HabiHAR Manna (Roxburgh J.) Calcutta 875 


1950 

and the share of Sabdan, another son of Hanif, 
in execution of a decree against him. The plain¬ 
tiffs failed so far as the alleged purchase of 
Keshab’s share by kobala was concerned, but 
succeeded in respect of the*share of Sabdan. The 
argument put forward for the plaintiff appellants 

as regards the share of Sabdan was that: 

“the only person who could raise the question (as to 
the irregularity of the tale) would be either the decree- 
holder or a petBon whose interest was aSeoted by the 
sale, that these persona could only raise the question 
under the provision of O. 21, R. 90, Civil P. C.” 
Cuming J. remarked on this : 

" This contention, I think, is oorrect. So far as 
regards the third party it is not open to them to chal¬ 
lenge I the validity of the sale. It is not contended for 
the respondents that the sale wa3 void. The irre¬ 
gularities of whioh they complain were admittedly 
irregularities which might or might not render the 
sale voidable. But It would be voidable only at the 
instance of the judgment-debtor whose interests were 
aSeoted by the sale (sic) and the judgment-debtor alone 
could get the sale set aside if he succeeded in proviog 
that he had sustained substantial loss by reason of the 
irregularities. To succeed in their defence, the respon¬ 
dents must be able to set aside the sale. If they cannot 
set aside the sale the title of the-plaintiffs is perfectly 
good title.” 

He, therefore, held that the defendants’could not 
raise the defence that the sale was not valid. 
Page J. agreed, but added a comment suggest¬ 
ing that he was of opinion that the defendants 
had acquired their interest as co-sharers by pur¬ 
chase after the execution sale. In fact this was 
not bo. It was their purchase of Keshab’s share 
-(which the plaintiff also claimed to have acquired 
by Kobala) which took place of the execution sale 
of Sabdan’s share, they were already co.sharers 
as heirs of Hanif. 

[7] The argument put forth was clearly sound 
but it was entirely unnecessary to hold that the 
defendants could not have made an applica¬ 
tion under 0.21, R. 90. The-only question for 
decision was whether an execution sale could bo 
set aside by the suit (or more strictly by way of 
defence in a partition suit). The basis of the deci¬ 
sion is that no one can do this; it is immaterial 
whether the person seeking to do it is one who 
might have succeeded in an application under 
O. 21, B. 90. The position is clear. A third 
party whose intereet is not affected by the sale 
•cannot challenge the sale either under 0 . 21 , 
B. 90, or by suit. Certain persons can challenge 
the sale under 0. 21, R. 90 but not by suit. 
When the question iB whether the sale can be 
challenged by way of suit, it is immaterial 
therefore whether the ohallenger could have 
challenged it under O. 31, B. 90 or not. It is 
possible perhaps to read into the remarks of 
Ouming J. an expression of opinion that the 
defendants as co-sharers could not have chal¬ 
lenged the sale under o. si, R. 90, but the opi¬ 
nion ia not dearly expressed, and was quite 


unnecessary to the main decision, namely, that 
they could nob challenge it by way (?) of de¬ 
fence in the partition suit. 

[8] Page J. twice stated that the defendants 
were not poisons competent to apply to have 
the sale set aside under O. 21, R. 90 but gave as 
his reason that they were persons 

“who acquired an interest in the property after the 
aale had become absolute and the sale certificate had 
been Issued”, 

a reason which I think is not supported by the 
actual facts, but makes the decision no authority 
on the question of the rights of a co-sharer who 
had acquired or inherited hisiuterest before the 
execution sale. 

[ 9 ] This case, therefore, is no authority con- 
dieting with the view I have expressed above. 

[10] In Kanhairam v. Kahcharan, A. I. R. 
(13) 1926 Nag 63 : (91 I- 0. 218), the position of 
co sharers in a partition suit with reference to an 
execution sale against a co sharer came also into 
consideration. There tho argument put forward 
was in the opposite form, namely, that becauso the 
co-sharer could have applied under 0. 21, R. 90 he 
was not entitled to raise the question of the validity 
of the sale in the partition suit. The case is not 
of any real assistance in the present matter aa 
in effect the co-sharer did not seek to have the 
execution aale set aside. The execution sale waa 
in respect of a decree against the plaintiff’s bro¬ 
ther Kacu, and purported only to sell Karu’s 
interest, but described his interest a3 being the 
whole house in which the plaintiff's brother 
claimed a share. The plaintiff was allowed to 
to establish that he had such share. 

[Ill The circumstances in Mehdni Prasad 
Singh v. Nand Keshwar Prasad Singh, 2 Pat. 
38G : (A. I. R. (10) 1923 Pat 451) were somewhat 
similar. Tho shares of plaintiff’s l and 2, co. 
sharer in a Mitakshara family had been sold in 
execution. They had failed in an application 
under O. 21, R. 90. Then they along with plain¬ 
tiff 3, their brother and plaintiff 4, son of plain¬ 
tiff 1, brought a suit apparently in form for 
setting aside the sale. The Subordinate Judge 
held that as plaintiff 9 could have applied under 
0. 21, R. 90 and had not done so he could not 
bring a suit. Tho High Court held that if the 
property was joint (and not separate as the 
defendants claimed), there would not be a decree 
getting aside the sale, but a decree should be 
made in a particular form defining tho position 
of the defendants as purchasers in execution of 
a share of a Mitakshara joint family, and giving 
plaintiff 3 a right of possession. 

[ 12 ] Except that the cases have some discus¬ 
sion of the position of co sharers in relation to 
execution sales in particular circumstances they 
are not of muoh assistance in the present matter. 
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[i3l For the petitioner I have also been refer¬ 
red to two cases in which it is contended that a 
broad interpretation of the phrase ‘whose interests 
are affected’ have been taken. Mundrika Sing 
v. Na?id Lai Singh, a. i. R. (28) 1941 pat. 201 : 
(191 I. c. G39) and Kamiruddin Khan v. Sachi- 
dananda Jana, A. I. R. (35) 1948 Pat. 06 : (13 
Cut L. T. 25). These lend some support to the 
view I have expressed. 

[14] I hold therefore that the learned munsif 
was correct in his view that the applicant before 
him was entitled to make a deposit under O. 21 , 
R. 89. I therefore make the rule absolute setting 
aside the order of the learned District Judge, 
and restoring that of the trial Court. I make 
no order as to costs. 

d.r.r. Bide made absolute. 
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Sen and Chunder JJ. 

Anil Chandra Banerjee and anothers — 
Appellants v. Gopinath Mukherjee and others 
— Respondents. 

A. F. 0. 0. No. 21 of 1948, D/- 18-4-1950, against 
order of Sub Judge, Burdwan, D/- 6 9-1947. 

(a) Civil P. C. (1908), S. 146, O. 43, R. 1 _ Order 

under S. 146—No appeal lies. (Para 3] 

Annotation : (’44-Oom.) Civil P. C., S 146 N 5 ; 
O 43, R 1, N 1. 

(b) Civil P. C. (1903), S. 146 — Rights of trans¬ 
feree. 

Section 146 means that an application or proceeding 
of a like naturo can bo taken by the transferee as could 
have been taken by the transferor, not that ho should 
make the identical application. If the transferor oould 
have applied for substitution of his name in the oase 
the transferee oan apply for the substitution of his 
own name as the interest of transferor has devolved 
upon him. [Para 5] 

Annotation : (’44 Com.) Civil P. C., S 116, N 2. 

(c) Civil P. C. (1908), S. 146, O. 22, Rr. 3, 10 — 

Transferee from legal representative of a deceased 
party cannot come either under O. 22, R, 10 or 
O. 22, R. 3. [Para 6] 

Annotation : (’44 Com.) Civil P. C., S 146, N 2; 
O 22, R 10, N 2. 

A. N. Bose ; Haridcb Chat ter jee and Hemanta 
Kumar Bose—lor Appellants. 

Apurba Charan Mukherjee and Ganga Narayan 
Chandra — for Respondents. 

Chunder J. — This is an appeal against an 
order of the Subordinate Judge of Burdwan in 
a suit for partition. 

[ 2 ] It appears that there were four brothers 
Bidhusekhar, Adyanath, Akul Nath and Kali 
Nath. It was alleged in the partition suit that 
Akul Nath and Kali Nath separated and Bidhu- 
sekhar and Adyanath were joint in property. 
Adyanath’s widow Bhuban Mohini sued the 
heirs of Bidhusekhar, who was then dead, for a 
partition of the joint properties. It was num¬ 
bered as Partition Suit No. 252 of 1931 and was 
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filed on 21st February 1931. The suit was dis¬ 
missed on 5th April 1933 and on an appeal be- 
ing taken to this Court, being Appeal No. 148 of 
1933, a preliminary decree was passed for partition 
by this Court on 8th June 1936. It appears that 
no further steps were taken towards the final 
decree in the Subordinate Judge’s Court and 
the Subordinate Judge consigned the record to 
the record room by his order dated 10th Decem¬ 
ber 1936. It appears that Bhuban Mohini died 
on 6th November 1943. At the time of her death, 
it is said that Kali Nath was dead and Akul 
Nath was the sole surviving reversioner. It 
appears that Akul Nath did not get himself sub¬ 
stituted in the partition suit nor did he take any 
steps. On 26 th January 1944, he transferred the 
properties he has inherited as reversioner to 
Gopinath Mukherjee who is the petitioner in this 
case and is the respondent in this appeal. Gopi. 
nath applied to be substituted in the suit and 
the defendants, that is, the heirs of Bidhusekhar 
filed an objection. The objection was fought out 
by defendant 4 who is the appellant before us. 
The Subordinate Judge refused the prayer for 
substitution by his order dated 31st August 1945 
and on revision proceedings being taken in this 
Court in Revision Cas9 No. 94 of 1946 the case 
was sent back to the Subordinate Judge for 
decisions on the merits. The Subordinate Judge 
has now allowed substitution. He has held that 
o. 22 , R. 3 and O. 22 , R. 10, Civil P. 0., do not 
apply. He has further held that S. 146 of the 
Code applies and he has allowed substitution 
under 8. 146 of the Code. The present appeal 
relates to that order. 

[3l The first point that arises is whether an 
appeal at all lies. An appeal is a oreature of 
statute and in the Code of Civil Procedure an 
appeal is given against a decree and against 
some orders which are considered as in the 
nature of a decree, for example, decisions under 
8.47, Civil P. C. As against other orders to have 
a right of appeal the case must come within 
O. 43, R. 1. Order 43, R. 1 of the Code gives a 
right of appeal as against certain orders under 
O. 22 , but gives no right of appeal as against an 
order under S. 146, Civil P. C. Therefore in the 
present case no appeal lies and the appeal is 
dismissed. 

[ 4 ] There has been filed a petition to treat 
this as a petition in revision in cas9 an appeal 
does not lie. We are, therefore, taking it up as a 
matter in revision under S. 115, Civil P. 0. 

[5l The very short point which really arises 
in this case is whether Gopinath can come 
under 8. 146, Civil P. C. Reliance has been 
placed upon a decision of the Patna High Court 
in the case of Gobardhan v. Saligram, 15 Pat. 
82 : (A. I. R. (23) 1936 Pat. 123). In that case it 


1950 Maniklal Shah v. Hiralal Shaw (J. P. Mitter J.) Caloutta 377 


waa decided that the transferee from the legal 
representative of a deceased party had no right 
to come either under R. 10 of O. 22 or R.3 of 
that Order. In the’present case such baa also been 
held rightly by the Subrdinate Judge. Then in 
that case it was further said that 

“Section 146 authoriees a person olaiming under another 
person to make an application whioh the other person 
could have made. The appellant can make an applica¬ 
tion whioh Priyaaakhi (that is the person through 
whom the claim waa filed) could have made namely for 
substitution of her name. I fail to understand how he 
can apply for substitution of his own name.” 

In other words, according to the Patna decision 
aa applied in this case the position would be 
that Qopinath may be entitled to aak for substi¬ 
tution of the name of Akul Nath but not for 
substitution of his own name. With great res- 
pect to the learned Judge of the Patna High 
Court, we are unable to agree with this view. 
To take a very simple contingency: If Akul 
Nath had died in the present case a day after 
the death of Bbuban Mohini, that is after hav. 
ing succeeded to the estate, would it be neces¬ 
sary for Akul’s heirs to ask the Court to substitute 
a dead person instead of themselves in place of 
Bhuban Mohini? In the present case, on the 
same analogy as Akul had no further interest 
in the property to be partitioned we do not see 
why it should be necessary for Gopinath to ask 
for the substitution of the name of Akul. What 
8.146 of the Code means is that an application 
or proceeding of a like nature can be taken by 
the transferee as could have been taken by the 
transferor, not that he should make the identical 
application. As Akul could have asked for sub¬ 
stitution and made an application to that effect, 
the transferee from Akul also as claiming through 
him under 8 . 146 of the Code can apply for 
substitution and the application in his case will 
be for the substitution of his name as the inte¬ 
rest has now devolved upon him. 

[6] The Subordinate Judge, therefore, rightly 
decided that under B. 146, Civil P. 0., Gopinath 
oould ask for substitution of his name in place 
ol Akul though Akul had not applied for such 
substitution himself. The Subordinate Judge 
rightly allowed the prayer of Gopinath. 

[7] The revision petition is, therefore, rejected 
with costs. 

Sen J. — I agree. 

D.H. Revision dismissed. 
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J. P. Mitter J. 

Maniklal Shah — Plaintiff v. Hiralal 
Shaw — Defendant. 

Testamentary Suit No. IS ot 1948, D/- 9-3.1949. 


(a) Evidence Act (1872), Ss. 35 and 77 — Death 
register maintained under Calcutta Municipal Act 
—Admissibility — Entry in register — Probative 
value—Municipalities — Calcutta Municipal Act 
(III [3] ol 1923), Chap. 31. 

The registor of deaths maintained by the Sub- 
Registrar under Chap. 31, Calcutta Municipal Act, 1923, 
is admissible in evidence under S. 35, Evidence Aot, 
and any entry in such a register can be proved under 
S. 77 by the production of a certified copy thereof. 

The entry in such a register is evidence of the fact 
of death. Other particulars such a3‘tbo cause of death’, 
‘the deceased’s age’ etc., aa to which the officer con¬ 
cerned oan have no personal knowledge or any means 
of checking, cannot be treated 86 evidence. [Para 4] 

Annotation ; (’46-Man.) Evidence Act, S. 35 N. 5, 
19; 8. 77 N. 1. 

(b) Succession Act (1925), S. 300 (2) — Notifica¬ 
tion under. 

A notification issued by the Local Government under 
S. 2, Probate and Administration Act V [5] of 1881, 
(re-enaoted in S. 300 (2) of the present Act) euch as 
was required under that section, Is sufficient compliance 
with the provisions of S. 300 (2) of the present Act. 

(Para 9] 

Annotation ; (’45-Man.) Succession Act, S. 300 N. 1. 

(c) Succession Act (1925 as amended in 1929), 
S. 2 (bb) — Deiinition of District Judge includes 
Judge ol High Court on Original Side. [Para 10] 

Annotation ; (’46-Man.) Succession Act, S. 2 N. 2. 

(d) Succession Act (1925), S. 300-High Court- 
Original Side —Property not within limits ol ordi¬ 
nary Original civil jurisdiction — Jurisdiction to 
grant probate—Letters Patent (Cal), Cl. 34. 

A High Court Judge on the Original Side has con¬ 
current jurisdiction with the District Judge in all 
testamentary matters. Section 300 (1) docs not require 
that any portion of the property should be within the 
limit 3 of the ordinary Original Civil jurisdiction of the 
High Court. The High Court, therefore, has jurisdic¬ 
tion on the Original Side, to entertain a suit lor grant 
of probate in respect of property situated beyond thoee 
limits. [Paras 10 11, 12] 

Annotation : (’46-Man.) Succession Act 8. 300 N. 1. 

Letters Patent 8. 34 N 1. 

Judgment. — Thislis a suit in the testa¬ 
mentary jurisdiction of the Court for the grant 
of probate of the Will of one Nursing Trosad 
Shaw, deceased. The plaintiff Maniklal is the 
executor under the Will and is the elder of the 
two surviving sons of the testator. The defen¬ 
dant Hiralal is the other son. 

[2] The original application for grant of 
probate was presented on 18th December 1947. 
Hiralal’s name not having been mentioned in 
the said application as one of the sons of the 
the testator, no citation was issued to him, 
and in due course, probate of the Will, which 
is dated I2tb October 1946 was issued on 22nd 
December 1947. On 7th May 1948, Hiralal 
made an application for the revocation of the 
probate on the ground of absence of citation on 
him. This application was heard by Majumdar J. 
who held that the want of citation was a just 
cause’ within the meaning of S. 263, Succession 
Act, and by his order dated 20 th July 1948, he 
revoked the said grant. The directions given by 
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Majumlar J. as to the filing of the caveat and 
the supporting affidavit as also those in res- 
1 -occ of discovery and inspection were complied 
with and the proceedings were marked as a con¬ 
tentious cause. 

[3] The testator Narsing Prosad Shaw, who 
was a Hindu governed by tbe Mitakshara School 
of Hindu law, lived at Dum-Dum. He had 
three sons, Maniklal—the plaintiff, Hiralal— 
the defendant and one Pannalal who predeceased 
the testator. Pannalal’a widow Binapani and 
his son Mrityunjoy are living. The testator who 
was a well-known wrestler in the locality died 
on 5th November 1946, admittedly at a very old 
age. As I havo said before, the disputed Will is 
alleged to have been executed on 12 th October 
1946, that is, les3 than a month before the 
testator’s death. By the said Will, which is in 
the Bengali language and characler, he bequeathed 
all his properties and credits to the plaintiff and 
1113 grandson, the said Mrityunjoy Shaw, in 
equal shares, and appointed the plaintiff the 
sole executor. Hiralal was completely left out. 
The reason for HiralaPs exclusion from the Will 

is stated in the within the following terms : 

“My second eon Sreem&n Hiralal Shaw left me long 
ago and having built bouses eto. at a different place is 
in tbe enjoyment and possession of the same. His 
financial position is also good. But*it never strikes him 
that he ought to be tending and nursing his aged 
father.” 

[ 4 ] Defendant Hiralal’s case, inter alia, is 
that the testator was about ICO years of age 
when the Will is said to have been executed and 
that*by reason of his old age and illness to whioh 
he later succumbed, his father had no testa- 
mentary capacity, that the alleged signatures of 
the testator in the Will did not appear to be in 
the handwriting of the testator and that, if the 
signatures be held to bo genuine, tbe plaintiff in 
collusion with two lawyer friends of his—Surath 
Nath Ganguli and Sachindra Nath Mitra — 
caused the alleged Will to be exocuted by bis 
father “by unduo influence, fraud and coercion.” 
No particulars of the allegations of undue 
influence and coercion and of fraud were given 
and, curiously enough, no particulars were asked 
for on behalf of the plaintiff. After the opening 
by learned counsel on behalf of the plaintiff, the 

following issues were raised : 

"(1) Had the deceased any testamentary capacity at 
the time of the execution of the Will ? 

(2) Was the Will validly executed ? 

( 3 ) Wag the Will exeouted under the undue Influence 
of Maniklal ? 

(4) Hag this Court jurisdiction to entertain and try 
this suit ?” 

To support his case the plaintiff, besides exa¬ 
mining himself, called the two attesting wit¬ 
nesses to the Will—Surath Nath Ganguly and 
Sachindra Nath Mitra, as well as a neighbour 


by name Charu Chandra Samanta. (After dig¬ 
missing the evidence His Lordships proceeded:) 
This brings me to the certified copy of the 
entry in the Register maintained by the Calcutta 
Corporation at the Cossipore Cremation Ghat. 
Chapter 31, Calcutta Municipal Act (1923) deals 
with the registration of births and deaths and 
disposal of the dead. Under this Chapter it is 
the duty of the Sub-Registrar for each registered 
burial or burning ground to maintain a register 
of deaths in which the particulars prescribed in 
Sch. 22 to the Aot have to be entered in respeot 
of every death. Exhibit 2 is in the form pres¬ 
cribed by the said Schedule which is a form for 
registration of deaths with some fourteen 
columns with such heads a3 ‘date of death’, ‘age’, 
'cause of death’, ‘signature’, 'description and resi¬ 
dence of informant.’ This register is thus kept 
by a publio servant in the discharge of his offi- 
cial duty and is admissible under S. 35, Evi¬ 
dence Act. Any entry in such a register can be 
proved under 8. 77, Evidence Act by the pro 
duction of a certiOed copy thereof. The question 
is how much of the entry in this register is evi¬ 
dence. Clearly the entry is evidence of the fact! 
of death. Other particulars such as 'the cause of 
death’, 'the deceased’s age’ etc., as to whioh the 
officer concerned can have no personal know¬ 
ledge or any means of cheoking, cannot be treat 
ed as evidenoe. [After discussing the evidence 
further His Lordship proceeded:] 

[5] On a consideration of the entire evidence, 
I hold that the plaintiff has proved that the 
testator had the requisite testamentary capacity, 
that the will was validly exeouted and that the 
defendant has failed to prove that the execution 
of the will was caused by undue influence or co¬ 
ercion. It must be borne in mind that by his 
will, the testator bequeathed his property in 
equal shares to the plaintiff and the deceased 
Panualal’s son. Had the plaintiff had the testa¬ 
tor completely under his control, I see no reason 
why he could not have persuaded the testator 
to leave all his property to the plaintiff abso¬ 
lutely. 

[6] Mr. J. K. Ghosh on behalf of the defen¬ 
dant has taken the point that this Court has no 
jurisdiction to entertain and try this suit. His 
reasons are, firstly that the property which is 
the subject matter of the Will is situated out¬ 
side the local limits of the Ordinary Original 
Civil Jurisdiction of this Court and secondly, 
that the testator lived and died in Dum Dum 
which is also outside the local limits of the said 
jurisdiction. 

[7] Mr. Ghosh says that the concurrent juris¬ 
diction which the High Court has with the Dis¬ 
trict Judge under sub-s. (l) of s. 800, Succession 
Act, 1925, is restricted by sub-s. (2) of that section. 
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It is pointed out that the present oase is one to 
which 8. 57 of the Act doe3 not apply, and 
accordingly the High Court has no jurisdiction 
to entertain it in the absence of a notification in 
the offioial gazette as required under sub-s. (a). 
He says further that this limitation imposed on 
the High Court’s concurrent jurisdiction with 
the District Judge is not in any way affected by 
ol. 34 of the Letters Patent of 1865, as the pro¬ 
viso to cl. 34, says: 

"nothing in these Letters Patent contained shall inter¬ 
fere with the provisions of any law which has been 
made by competent legislative authority for India by 
whioh power is given to any other Coart to grant snch 
probates and letters of administration.” 

Mr. Ghosh contends that by reason of this 
proviso the wide testamentary jurisdiction of the 
High Court under the first part of cl. 84, is con- 
trolled by sub-s. (a) of 8. 800 , Succession Act. 

[8] The present Indian Succession Act (Act 
XXXIX [39] of 1936) is a consolidating Act, into 
whioh has been consolidated, amongst others, the 
Probate and Administration Act v [6l of 1681. 
Sub-section (2) of S. 300 of the present Act is 
toti dem verbis 8. a, Probate and Administra¬ 
tion Act V [5] of 1881. I find that a notification 
guch as was required under 8. a, Probate and 
Administration Act V [6] of 1881 was issued by 
the local Government in its official gazette on 
20th April 1881. The said notification is at page 
446, Part I of the Calcutta Gazette of that date 

and is in terms as follows : 

"The 1st April 1881_In exeroise of the power con¬ 

ferred by 8. 2, Act V [5] of 1881, His Honor the 
Lieutenant Governor of Bengal, with the previous 
sanction of the Governor-General in Council, is pleased 
hereby to authorise the High Court of Judicature at 
Fort William in Bengal, throughout the territories Bub- 
jeot to the Lieutenant-Governor of Bengal, and all Dis- 
tiiot Judges as defined in the said Act within the said 
territories, and such judicial officers as the said High 
Court may from time to time appoint as district dele¬ 
gatee, to receive applications for probate and letters of 
administration.” 

[9] The provisions of S. 2, Probate and 
Administration Act having been re-enacted as 
indicated above, the said notification, to my 
mind, is sufficient compliance with the provi¬ 
sions of sub-s. (2) of 8. 800 , of the present Act. 

[10] There is a further answer to Mr. Ghosh’s 
contention. The definition of "District Judge” 
given in B. 2 (bb) of the amending Act XVIII 
[ 18 ] of 1929 includes a Judge of the High Court 
on the Original Bide (see Manubhai v. General 
Accident, Fire and Life Assurance Corpora¬ 
tion Ltd., 88 Bom. L. B. 632 at p. 656 : (A. I. B. 
'( 28 ) 1986 Bom. 863). The result is that a High 
Court Judge on the original side has concurrent 
jurisdiction with the District Judge in all testa- 
Imentary matters. In the case of In the Goods of 
Mohendra Narain Boy, 6 O. w. N.877. Bale, J., 
held that the ’‘High Court" in B. 87, Probate 
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and Administration Act (V [6] of 1881) was not 
merely confined to the Appellate Jurisdiction of 
that Court, but included its Original Jurisdic¬ 
tion and that under scotion the High Court, 
exercising its Original Jurisdiction, had concur - 
rent jurisdiction with the District Judge. 

[11] In Nagendra Bala v. Kasipati, 37 Oal. 
224 : (5 I. O. 1003), Fletcher, J. held that the 
High Court had jurisdiction to grant probate 
and letters of administration, on its original 
side, in any case which could have been brought 
before any District Judge in either of the two 
Provinces of Bengal. This decision involved the 
consideration of 88. ?, 61 and 87, Probate and 
Administration Act v [6] of 18S1, and Fletcher, J., 
summarised his conclusions thus : "I think, from 
Be. 2 , 61 and 87, it is clear that the High Court 
has jurisdiction in all districts." These three 
sections of the Probate and Administration Act 
correspond to Es. 800 (2), 264 (l) and 300 (l) of 
the present Act respectively. Like 8. 87, Probate 
and Administration Act, the corresponding 
8. 300 (l), does not require that any portion of 
the property should bo within the limits of the 
Ordinary Original Civil Jurisdiction of the 
High Court. 

[12] Under cl. 34, Letters Patent ( 1866 ), the 
High Court’s jurisdiction in testamentary mat¬ 
ters is co-extensive with the limits of the Pro¬ 
vince. This jurisdiction cannot be said to 
interfere with those provisions of the India* 
Succession Act which confer jurisdiction on 
Distriot Judges to grant probates. The exercise 
by the High Court of its testamentary jurisdi¬ 
ction beyond the local limits of its ordinary 
original civil jurisdiction is not exclusive of, but 
concurrent with, the jurisdiction of the District« 
Judge. I hold therefore that this Court has 1 
jurisdiction to entertain and try this suit. 

[ 13 ] In the result I decree that probate of 
the Will of Narasingh Proaad Shaw, deceased, 
dated 12th October 1946 be granted to the plain- 
tiff Manik Lai Shaw. (The rest of the judgment 
is not material for purposes of reporting— (Ed.).) 

v B B< Order accordingly. 

A. I. R. (37) 1930 Calcutta 379 [C. N. 142.] 
Habries C. J. and Sarkar J. 

Abdul Rahim Naskar — Plaintiff — Peti¬ 
tioner v. Abdul Jabbar Naskar and others— 
Defendants — Opposite Party. 

Civil Rule No. 1381 of 1949, D/- 3rd February 1950, 
from order of Addl. Sub-J., 2nd Court, Alipore, D/- 30th 
Jane 1949. 

(a) Civil P. C. (1908), O. 6, R. 17 — Grounds for 

refusal. A 

If the amendment ifl necessary to deoide tne real 

ieBue between the parties the amendment should be 
granted, even though the Court may think that the 
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plaintiff or the defendant who seekg tbo amendment 
will not be able t3 establish the faots necessary to 
support the amendment ploi or defence. [Para 3] 

Annotation: (’44Com.j Civil P. C., 0. 6, R. 17 N. 2. 

(b) Civil P. C. (1908), S. 115; O. 6, R. 17—Discre¬ 
tionary order — Interference. 

^ here the lower Court has wroDgly rejected an 
application for amendment, the High Court can inter¬ 
fere under S. 115. [Para 5] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 20, 
0. 6, R. 17 N. 21. 

Shyama Charan Mitra — for Petitioner. 

Sarat Chandra Janah and Binod Behari Haidar 

— for Opposite party. 

Harries C. J. — This is a petition for revi¬ 
sion of an order of a learned Subordinate Judge 
refusing to amend a plaint. The plaintiff brought 
a euit for a declaration of his title in oertain 
land of which be olaimed to be in possession. 
The land was described in Sob. Ka of the plaint 
and the plaintiff 'olaimed a six anna interest 
therein. On one reading of the plaint it would 
appear that the plaintiff claimed an undivided 
six annas in the plots mentioned in the schedule. 
But we cannot overlook the fact that in the 
body of the plaint he claimed that he had been 
in exclusive possession of the six annas which 
had apparently been allotted to him on a parti- 
tion. Being in exclusive possession of his share 
suggests that the six annas in the property 
mentioned in schedule Ka must have been de¬ 
marcated and therefore his claim was to specific 
portions of eaoh of the plots mentioned in the 
schedule. 

[ 2 ] As the case proceeded, the plaintiff realised 
that it would be necessary to amend the plaint 
in order to claim specifio portions of the plots 
in question. The learned Subordinrte Judge 
refused to grant the amendment asked for.- He 
says that there is nothing in the plaint to show 
that the plaintiff possessed any demarcated 
portion of any of the plots of the suit land. That 
is true to some extent, but, as I have said, there 
is also a plea that the plaintiff was in exclusive 
possession of his share by cultivation and it is 
impossible to cultivate exclusively six annas of 
any property unless that share has been de¬ 
marcated or separated from the remaining ten 
anna9. 

[3] The learned Judge also points out that in 
evidenoe the plaintiff was very vague as to the 
properties be actually claimed. The learned 
Judge says that the demarcation now alleged 
must be regarded as illusory. In other words 
the learned Judge appears to think that if the 
plaint was amended and speoifio portions of eaoh 
of the plots claimed, the plaintiff could never 
hope to establish his claim. That however is no 
ground whatsoever for refusing an amendment. 
|If the amendment is necessary to decide the 
real issue between the parties the amendment 


should be granted, even though the Court may 
think that the plaintiff or the defendant who 
seeks the amendment will not be able to 
establish the facts necessary to support the 
amendment plea or defence. It seems 'to ms 
that as the oase proceeded justice required that 
the plaintiff should be given leave to amend the 
schedule to bis plaint so that the Court could 
decide the real issue in the oase; that is whether 
or not the plaintiff was entitled to portions of 
these plots whioh he alleged he had possessed 
exclusively by cultivation. That being so, if 
we have power to interfere, I would be inclined 
in this case to set aside the order of the learned 
Subordinate Judge and direct him to allow the 
amendment. 

[4] It was, however, urged before us that we 
could not interfere under s. 115, Civil P. C. 
Whether an amendment should or should not be 
granted is a matter within the discretion of the 
Court and it is urged that this Court cannot 
interfere under S. 115, Civil P. C. with the exer- 
cise of such discretion. 

[63 The very point was considered by a Benoh 
of this Court in Loke Nath v. Abani Nath, 
37 0. W. N. 1093 : (A. I. R. (2l) 1934 Cal. 102). 
This was a oase decided before the Government 
of India Act, 1935. A Benoh which deoided the 
oase held that there is no hard and fast rule 
that in no oiroumstances can a discretionary 
order by a Judicial officer be reviewed either 
under s. 115, Civil P. C. or under s. 107, Govern¬ 
ment of India Act or under the combined opera- 
tion of both. The Bench further held that the 
Court could interfere where the lower Court had! 
wrongly rejected an application to amend. 

[6] It might be suggested that the recent 
pronouncements of their Lordships of the Privy 
Council are not consistent with this ca3e. But 
it must be observed that this case deals not only 
with 8. 115, Civil P. C.,but with 8. 107, Govern¬ 
ment of India Act, 1919. Courts have held that 
under 8. 107, Government of India Aot, 1919, 
orders in the nature of orders in revision could in 
proper cases be made. Any right to make snob 
orders however was expressly taken away by the 
Government of India Act, 1935, which limited 
the rights of superintendence to what I may 
describe as purely non-judicial matters. In the 
new Constitution however that limitation has 
been removed and the right of superintendence 
which this Court now has is practically the right 
it had under the Act of 1919. The position today, 
therefore, is precisely the same as it was when 
Loke Nath's case, (37 c. w. N. 1093 : A.i.R. ( 21 > 
1934 Cal. 102) was decided, and therefore, it 
appears to me that we must follow that decision 
as it is binding on us. We, therefore, must hold 
that we now can interfere, either under 8. llfc 
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Civil P. 0. or under powers which we now 
possess under the new Constitution to superin¬ 
tend the lower Courts. 

[ 7 ] That being so, I would allow this appli¬ 
cation, set aside the order of the learned Sub¬ 
ordinate Judge and remand the case to him, 
with the direction that he should allow the 
amendment of the plaint as prayed. An oppor¬ 
tunity of course must be given to the defendants 
to file amended written statements and then the 
case will proceed. 

[a] The Rule is, therefore, made absolute in 
these terms, but in the ciroumatances I would 
direot that costs of this application be costs in 
the suit. 

Sarkar J. — I agree. 

n tt Rule made absolate. 


A. I. R. (37) 1950 Calcutta 381 [C. N. 143.] 

Roxburgh J. 


arrears, costs and damages, limited to damages upto the 
date of the order. [Para 20] 

(d) Tenancy Laws —Calcutta Thika Tenancy Act 
(II [2] of 1949), Ss. 6, 28-Decree for ejectment and 
for arrears of rent —Date of varied decree—Tenant, 
whether entitled to time for payment under S. 6. 

The varied decree is to be executed as If it was an order 
made under and in acoordaoco with the provisions of 
the Act. It, therefore, follows that the varied decree, to 
be treated a 3 such order, must be dated after tbo com¬ 
mencement of the Aot. S. 28 seems to mean that the 
variation is not to be one of mere form, but that the 
whole proceedings have to be gone ovec to see if the 
landlord can briDg hi a case UDder S. 3. Hence, In cases 
where under the Act the decree is amended to an order 
for ejectment under S. 3 (1) of the Act, and the provi¬ 
sions of 8. 6 are to be carried out, the date of the order 
will be the date of the varied order, and thus the tenant 
will have the opportunity of paying the arrears. 

[Para 23] 

(e) Tenancy Laws-Calcutta Thika Tenancy Act 
(II [2] of 1949), S. 28 —"Court making the decree or 
order”— Expression refers to trial Court - Investi¬ 
gation as to conformity is to be made by trialCourt 
and not by any other Court. [Para 24] 


Sm. Sarojini Debi—Judgment-debtor—Peti¬ 
tioner v. Rabindra Mohan Sen and others — 
Decree-holders—Opposite Party 
Civil Rule No. 1923 (3) and Civil Revn. No. 1870 of 
1949, D/- 28-3 1950. 

(a) Tenancy Laws—Calcutta Thika Tenancy Act 
(II [2] of 1949), S, 28 —Applicability—Essentials. 

In order to determine whether a decree pasted befor® 
the Act oan be varied under S. 28, the Goutt has (1) 
to see if it amonntB to the sort of order that would have 
been passed by tho Controller in a case under the Act, 
in other words, whether tho conditions of S. 3 are 
fulfilled which lays down the grounds on which a thika 
tenant can be ejeoted and (2) whether in form the 
order is of the type that would be passed under 8. 6 of 
the Aot. (Para IS] 

(b)Tenany Laws— Calcutta Thika Tenancy Act 
(II [2] of 1949), S. 28 —Decree for ejectment and for 
arrears of rent—Variation of. 

Under 8. 5 of the Act, the Controller Is only given 
power to pass an order for ejectment. He cannot pass 
any order whioh can be executed for recovery of arrears 
of rent. Where, therefore, a decree passed before the 
Aot is both for ejeotment and for payment of arrears of 
rent, it is olearly necessary to eeparate the two. It is 
only the decree for ejectment which is to be converted 
into an order such as tho Controller could pass and 
oould execute, under the powers given to him under 
B. 27 (8) of the Aot. [P ara ® 15 . 17 J 

(c) Tenancy Laws— Calcutta Thika Tenancy Act 
(II (2] of 1949), Ss. 6, 28-Decree for ejectment with 
damages from date of suit tilldelivery of possession 
—Variation of. 

Where a decree for ejeotment of a Thika tenant 
passed before the Aot includes also a decree for damages 
from the date of tbe suit till delivery of possession, it is 
not an order whioh the Controller oould pass. Under 
8. 8, the limit of the Controller’s powers is to speoify 
the aotual arrears, the costs and the damages if any, 
and the total is to be bd amount whioh the tenant may 
pay within 80 days of the date of the order and so save 
himself from ejectment. In suoh a case, tbe decree haB 
to be divided into two separate decrees and the decree 
for ejeotment most be limited to one containing the 
aotual order of ejeotment plus the specification of 


(i) Tenancy Laws—Calcutta Thika Tenancy Act 
(II [2] of 1949), S. 28—Variation of decree under— 
Nature oi — Both sides must be given opportunity 
to establish conformity or otherwise. 

Section 28 seems to mean that the variation is not 
to be one of mere form, but that tbe whole proceedings 
have to be gone over to see if the landlord can bring 
bis case under S. 3. The whole law of ejectment has 
been changed by the Act ; it is surely unfair to tie 
either tbe landlord or the tenant to pleadings and evi¬ 
dence led when the matter in issue was entirely diffe¬ 
rent If the conformity is to bo with the whole new 
Act in particular S. 3, and not merely some change in 
the'decree itself both eides must bo given opportunity 
to establish a case of conformity or non-conformity. 

[Para 23J 

Sifaram Banerji and Arufi Kumar Dalta 

—for Petitioner. 

Dr Sen Gupta and Bhabatosh Ghakravarty 

—for Opposite Party, 


Order._This is a Rule for action lo be taken 

naer 8. 28, Calcutta Thika Tenancy Act, 1949, 
ereafter referred to as the Act, and an applioa- 
ion in revision against an order of a Munsif 
efusiDg to take such action. The decree to be 
lealt with under that section was passed in 
citle Suit 123 of 19J9, a suit for ejectment and 
•ecovery of arrears of rent which waB filed in 
ihe 3rd Court of the Munsif at Alipore. The suit 
was decreed on 28th June 1910 for rent only. 
3n appeal by the landlord, tbe Subordinate 
Judge of Alipore added a deoree for ejeotment. 
rhere was a second appeal to this Court ana on 
22 nd Deoember 1943, Lodge J. dismissed the ap- 
nA*l There have been subsequent proceedings 
^,der 8. 47 , Civil P. 0. but I do not think 
they have any bearing on the present matter. 

[ 3 ] The tenant applied to the original Court 
which paesed the decree under 8. 28 of the Act. 
The Munsif held that the case was covered by 
the provisions of 9. 3 (l) of the Aot as the land- 
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loi-d had sued fcr arrears of rent as well as 
ejectment but refused to take action on the ap. 
plication. The landlord had mentioned in hi 3 
plaint that he required the land for bis own use. 
This was quite unnecessary in the state of the 
law at the time the suit was filed, but might if 
established bring the case under ground 3 (iv) 
of the Act. The matter was admittedly not in 
issue in the suit a3 tried, but the learned Munsif 
seems to have held that this grouud was establi¬ 
shed, though hie judgment is not quite clear on 
the point. The learned Munsif also considered 
the question whether the case came under ground 
3 (vi) of the Act, namely, that the tenant held 
under a registered lease which expired. The 
learned Munsif found some references to a lease 
in the judgments in the case, but was unable to 
conclude whether it was registered or not, and 
held that to bring their case under this ground 
the plaintifl3 must substantiate their case by 
furnishing the lease. 

[3] It i3 not clear what the learned Munsif 
would have done if he had not found that the 
application was in any case liable to dismissal 
as the plaintiffs could show that there existed 
arrears of rent at the time of the suit, so as to 
bring the case under ground 3 O) of the Aot. 

U1 The tenant made an application in revision 
and obtained a rule solely on the ground that the 
Munsif acted without jurisdiction. Later he 
made an application direct to this Court for 
action under 8. 28 , evidently on the basis of the 
decision in Gostha Behari v. Panchu Gopal, 
(civil Rev. No. 861 of 1941) in which it was 
decided that applications under 8.18, West Bengal 
Premises Rent Control Act must be made to the 
appellate Court, as being “the Court whioh made 
the decree’ within the meaning of the words 
used in that section. It was apparently assumed 
that the decision necessarily also covers the same 
phrase used in 3. 28 of the Act. Whether it does 

so or not ssems to depend on the whole interpreta- 
tion of S. 28 of the Act, which question I prooeed 
to disouss. 

[5] The decree as it stands is (l) for ejeot- 
menfc, (2) for arrears of rout, (3) for interest and 
costs and (4) for damages at the rate of Bs. 7 per 
year until delivery of possession. 

[G] Section 28, Calcutta Thika Tenanoy Act, 
runs as follows : 

28. Power of Court to resoind or vary decrees and 
orders in certain caee3 : 

" Where any decree or order for the recovery of pos¬ 
session of any holding from a thika tenant has been 
made before the date of commencement of this Act but 
the possession of such holding has not been recovered 
from the thika tenant ' the exeoution of such decree 
r ' : order, the Court by which the decree or order was 
*j>e 'e may, if it is of opinion that the decree or order 
ia uot in conformity with any provision of this Aot 
other than sub-s. (1) of S. 6 or 8. 27, rescind or vary 


A. I. R. 

the decree or order in such manner as the Court may 
tpink fat for the purpose of giving effect to such provi- 
sion and the decree or order so varied by any Court 
shall be transferred by such Court to the Controller for 
execution under this Act as if it were an order made 

under and in accordance with the provisions of thi 3 
Aot. 

We have to try an I give an intelligible, work¬ 
able interpretation of these provisions without 
straining the oanons of interpretation of statutes. 
The material words are : 

"If it is of opinion that the decree or order is not in 
conformity with any provision of this Act other than 
sub-s. (1) of S. 5 or S. 27.” 

What precisely doe3 this mean? 

[7] If the Court thinks the decree or order is 
not in conformity with the provisions of the Act 
it is to reecind or vary it for the purpose of giv- 
ing effect to such provision, and the decree or 
order is to be transferred to the Controller for 
exeoution “as if it were an order made under 
and in accordance with the provisions” of the 
Act. The Act itself makes no provision for any 
decree, but only for an order for ejectment by 
the Controller. The intention seems to be that 
the decree or order varied is to be in all respect 
the same as if it were an order passed by the 
Controller. 

[8l At first sight, one might think that the 
words had some reference to some provision of 
the Aot whioh required a decree to be in some 
particular form. The only section which appa¬ 
rently would have any bearing in that view 
would be 8. 6, whioh requires that when the 
Controller makes an order for ejectment his 
order “shall specify the amount of the arrearand 
of the interest, if any, due thereon" and then 
adds 

"and no such order Bhall be exeouted if that amount 
the coats of the proceedings arising out of suoh appli¬ 
cation and suoh damages as the Controller may allow 
are deposited with the Controller within thirty days 
from the date of the order.” 

[ 9 ] But at once one asks what is the signifi¬ 
cance, if any of the reference to sub-s. (1) of 
8. 6 and to 8. 27 of the Aot? If we examine the 
Aot these will be seen to be, so to speak, the 
alpha and omega of proceedings for ejectment 
as provided for in the Act. Section 6 shows that? 
the only way for a landlord to obtain ejectment 
of a thika tenant is to move the Controller, while 
8. 27 provides for appeal, review and execution. 
The reference to these sections is somewhat obs¬ 
cure but it does appear sufficiently clear I think 
that the intention is that in examining whether 
the decree is in conformity with the Aot, we 
have not only to look at the mere actual form 
of the deoree itself but also to the whole pro¬ 
ceedings except the naturally impossible require¬ 
ment that they should have been held before the 
Controller. 
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[ 10 ] This viow is supported by reference to 
the following S. 29 whioh deals with ejeotment 
suits pending at the time when the Aot Game 
into force. There, a different phraseology ha 3 
been employed. The seotion runs as follows : 

29. Application of Act to pending suits and proceed* 
Inga : 

"The provisions of this Aot shall apply to all suits 
and proceedings, including proceedings in execution, 
for ejectment of a thika tenant whioh are pending at 
the date of osmmencement of this Aot, and if any such 
suit or proceeding relates to any matter in respeot of 
which the Controller Is competent after the date of 
suoh commencement to pass order under this Aot, such 
suit or proceeding shall be transferred to the Control¬ 
ler who shall on such transfer doal with it in accor¬ 
dance with the provisions of this Act as if this Act had 
been in operation on the date of institution of the suit 
or proceeding : 

Provided that in applying the provision of tbiB Act 
to any suit or proceeding instituted for the ejectment 
of a thika tenant so transferred, the provisions regard¬ 
ing notice in S. 4 of this Act shall not apply." 

In pending cases for ejectment, the Controller is 
to take over tbe proceedings and deal with them 
aa if the Act had been in operation at the date of 
the institution of the suit or proceeding. In other 
words, he will deal with the whole proceedings in 
conformity with the Act and neoesBarily at the end 
pass an order in oonformity with the Act. Now, 
it would be etrange if the Act made an 5 substan¬ 
tial distinction between a case where a decree 
for ejeotment had been passed by the Court, shall 
we say, on 27th February 1949, the day before 
the Aot came into force and another case which 
happened to last one day longer and, therefore, 
was pending on 28fch February 1949, when the 
Act came into operation. 

[Ill I think this view is further re-enforced if 
we look at the Thika Tenancy Ordinance 1948, 
whioh oame into force a few months previously 
on 26th oofcober 1948. The substantial provision 
there was that although a decree for ejectment 
might be passed it oould not be executed, pro¬ 
vided, in a case where tbe tenant was in arrears 
with his rent, he deposited into Court the 
amount of the decree and costs within 80 days 
from the date of the decree or order. One may 
surely gather from this the intention that from 
tbe date of the Ordinance decrees for ejectment 
against thika tenants were, subject to their pay¬ 
ing arrears if any (in time) to be kept in 
BQBpense till farther provision was made. The 
intention is in fact indicated in the preamble 
to the ordinance. The farther provision is made 
in the Aot in S. 28 and we may at any rate 
assume that the intention was by s. 28 to give 
similar treatment to snoh tenants against whom 
each deorees had been passed, as to tenants 
against whom suite are prooeedings for ejeot- 
xnent were pending when the Aot oame into 


force. The interpretation I suggest carries out 
that intention. 

[121 It is to be noted also that in cases where 
there are no arrears, S. G would have no appli¬ 
cation. Execution of tbe deoree would have 
been stayed under 8. 3 of the Ordinance, and 
if all that was required to bring the decree into 
oonformity with the Act (under s. 28) were to 
amend the decree in conformity with s. G then 
nothing would be required to be done in such 
cases. The suspension of execution by the Ordin¬ 
ance would have given no benefit to the tenant. 
It seems to be sufficiently clear that a tenant who 
wa3 not in arrears and who thus under the Act 
would not be liable to ejectment, unless the 
landlord could show the case came under one 
or other of sub-cls. (ii) to (vi) of s. 3, and who 
was protected temporarily by the provisions of 
S. 3 oi the Ordinance, was also intended to got 
tbe benefit of the Act by operation of the pro- 
visions of 8. 28 . If this were not so, tenants in 
case3 where there were arrears, and where varia¬ 
tion wa9 necessary in tbe decree to make it con¬ 
form with 8. 6, would be in a better position 
than tenants who were never in arrears. I think 
then it i9 clear that a decree is to be varied or 
rescinded under s. 28 if the tenant can show it 
is equivalent to an order that the Controller 
would not be competent to pass under the Act 
because of the non-existence of one of the 
' grounds ’ for ejectment given in s. 3 of the Act. 
(In parenthesis I may point out that under 3. 28 
the only decrees to be ‘ transferred ’ by the 
Court are those which are decrees or order3 
'varied ’ by the Court. If no variation is made, 
as unnecessary, there is no provision for transfer, 
though S. 29 assumes that pending proceedings 
for execution are to be dealt with by the Con¬ 
troller. The flaw is perhaps not serious, but 
B. 28 should have also provided for transfer of 
“ unvaried ” decree also). 

[ 13 ] From the above then it would appear in 
dealing with the deoree in question, we are, in 
substance, (l) to see if it amounts to the sort of 
order that would have been passed by the Con¬ 
troller in a case under the Act, in other words, 
whether the conditions of S. 3 are fulfilled which 
lays down the grounds on which a thika tenant 
can be ejected and (2) whether in form the 
order is of the type that would bo pas3ed under 
B. G of the Aot. 

[ 14 ] As I have pointed out in Panchanan 
Shaw v, Satya Bandhu Mukherjee, civil Revn. 
NO. 1927 of 1919: (A. I. R. (37) 1950) Cal. 319) 
trouble may arise in some cases because 8. 28 
has not excepted 8. 4 (requiring 30 days’ notice) 
as one of the sections with which oonformity is 
necessary, though B. 4 is excepted in 8. 29. No 
each difficulty arises in the faots of the present 
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case. It would be argued that this shows a 
deliberate intention to distinguish between com- 
pleted cases dealt with by s. 28 and pending 
cases dealt with by 9. 29, but I think it is a 
case of oversight. There is the equally anoma¬ 
lous omission of an exception of sub.9. 1 of s. 5 
(requiring intifcial approach to the Controller) 
from 9. 29 though it is specifically excepted in 
S. 28. 

[ 15 ] Here it seem3 to me to be important to 
note carefully that the Controller is only gi«ftn 
power to pass an order for ejeotmenfc. He can¬ 
not pass any order which can be executed for 
recovery of arrears of rent. It is true that under 
S. 6 under the words previously cited above he 
has to state the amount of the arrears, and costs 
(I think also the damages; vide below) and if 
the tenant pays them he will not be ejected, 
and in that sense the Controller will collect the 
rent for the landlord, but I can find nothing in 
the Act whioh will allow the Controller to pass 
an order for actual payment of arrears in the 
event that the tenant does not pay up within 
the time specified in 8. 6 ; on the contrary, there 
are several indications that the Controller has 
no such power. Section 5 itself clearly only bars 
a landlord going to Court for an ejectment 
order. It does not bar him suing for arrears of 
rent, and the order to be made under s. 6 is 
only one: 

“direoting tbo thika tenant to vacate the holding and 
t subject to the provisions of S. 10, to put the landlord 
in possession thereof.” 

Again, if we turn to 8. 29 of the Aofc, we will 

see that the provisions of the Act are to apply 

to . 't 

“suits or proceedings, including proceedings in execu¬ 
tion, for ejectment ol a thika tenant, which are pending 
at the date of tbo commencement of the Act." 

[ 16 ] Reference may also be made to 8. 23 of 
the Act whioh refers to “ the institution of the 
suit”, clearly contemplating a separate suit for 
recovery of arrears of rent. 

[ 17 ] The importance of this i3 that in cases 

such as the present where there is a decree both 
for ejectment and for payment- of arrears of 
rent, it is clearly necessary to separate the two. 
It is only the decree for ejectment whioh is to 
be converted into an order such a3 the Con¬ 
troller could pas3 and such as the Controller 
can exeoute, under the powers given (jo him 
under 8 . 27 (6) of the Act. t V , 

[ 18 ] In the present case, so far a^a. 3 (1) of 
the Act is concerned, there is no difficulty as 
the landlord not only sued for ejeotment under 
the law then in force in 1939, but also sued and 
obtained a decree for arreas of rent. So the 
case is one under cl. 3 (l). The only question 
that gives rise to difficulty in this conneotibn is 
the matter of the applicability of S. 6 and in 
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short the question whether the amendment of the 
decree is to give the tenant some opportunity 
to pay up the arrears. On 22 nd December 1943, 
there was a deoree for arrears of rent and it 
is admitted on behalf of the tenant that the 
arrears in fact were not cleared up until a pay¬ 
ment was made on I9t March 1949. 

[19] If he is to be given suoh opportunity the 
question then arises whether the landlord in turn 
should be allowed to Bhow that the oase oomes 
under 8. 3 (iv) or 3 (vi) and if so how. 

[ 20 ] I have stated that the decree as it 
stands, includes a deoree for damages from 
the date of the suit till delivery of possession. 
That is not an order in my opinion which the 
Controller could pass. Under B. 6, the limits of 
the Controller's powers are to speoify the actual 
arrears, the costs and the damages, if any, and 
the total is to be an amount whioh the tenant 
may pay within 30 days of the date of the order 
and so save himself from ejeotment. Clearly, 
under those powers, the Controller oannot 
direct the tenant to go on paying further sums 
in the event of his not depositing the amount 
within those 30 days. Therefore, the deoree in 
this case must be altered. The decree as I have 
said has to be divided into two separate decrees, 
in so far as there is a decree for arrears of rent 
and damages; this is not a decree or order which 
the Controller himself could pass at all. Again, 
the decree for ejectment, in view of what I have 
just said must be limited to one containing the 
actual order of ejectment plus the specification 
of arrears, costs and damages, limited to 
damages upto the date of the order. 

[ 21 ] On this matter, I may refer to an 
argument put forward by Dr. Sen Gupta based 
on the wording of 8. 6. Literally, it would 
appear that the Controller’s order is merely to 
show arrears, interest and costs and the tenant is 
then to come within 30 days to pay them and, 
as he is about to pay, he is to be told that in 
addition certain amount of damages also would 
be paid. I do think, clumsy as the wording of 
the seotion is, that it is necessary to say that it 
must be interpreted as literally as this, and it 
may be fairly interpreted as meaning that the 
Controller’s order itself will state all the items 
to be paid within 30 days including damages so 
that the tenant will know exaotly what he has 
to pay and if he does pay the amount he will get 
the benefit of the section and avoid ejeotment. 

[ 22 ] The next problem is to settle then whe¬ 
ther the amendment is to be of any substantial 
use to a tenant in arrears in giving him an 
opportunity to pay the arrears. As Dr. Sen 
Gupta urges the deoree here as it stands is in 
conformity with the Aot. I have pointed out 
why I think, in any view, of the matter, it must 
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be amended to some extent. The really material 
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point is in faot what is to be the date of the 
amended deoree. If it is dated as from the date 
of the order, varying the decree, the tenant will 
have his opportunity to pay up the arrears. In 
the present ease, it is stated that the tenant had 
already paid the arrears on 1st Maroh 1949, after 
the conclusion of the appeal in this Court aris¬ 
ing out of proceedings under 8. 47, Civil P. C. 

If the date of the decree, however, i3 to remain 
as the date of the order of Lodge J., viz., sand 
December 1943, then the on6 month’s grace given 
by S. 6 has long passed. 

[23] It seems to me this question is olosely 
related to the whole question of how to inter¬ 
pret the intention as to how the provisions of 
fl. 28 are to be carried out. I have pointed out 
the apparent connection between the provisions 
of S. 28 and S. 29. The varied deoree is to be 
executed as if it was an order made under and 
in accordance' with the provisions of the Act. 
Does it not follow that the varied decree to be 
treated as suoh order must be dated after the 
commencement of the Act. Again I have said 
that 8. 28 8eem3 to mean that the variation is 
not to be one of mere form, but that the whole 
proceeedings have to be gone over to see if the 
landlord can bring bis case under 8. 3. The 
anomaly in the learned Munsif’a treatment of 
this ca3e is obvious. The whole law of ejectment 
has been ohanged by the Act; it is surely unfair 
to tie either the landlord or the tenant to plead¬ 
ings and evidence led when the matter in issue 
was entirely different. Before the Act the 
‘ground’ for ejectment was termination of the 
tenanoy on expiry of the lease, or on notice, and 
other grounds given in the Transfer of Property 
Aot. If the oonformity is to be with the whole 
new Act, in particular 8. 3, and not merely some 
change in the decree itself both sides must be 
- given opportunity to establieh a case of confor¬ 
mity or non-oonformity. Surely we must inter¬ 
pret B. 28 as meaning this. Does it not follow 
then that the only possible Court that can pro¬ 
perly do this is the Court which passed the 
original deoree, the trial Court. And does is not 
alBO follow that the order passed as to be 
oxeonted as one under the Act must be dated as 
passed, eo that an intelligible and meaningful 
order oan be passed under 8. 6 in cases of 
arrears. If the latter be not the case then the 
Coart will amend a decree in a case of arrears 
specifying the amount of arrears and bo forth 
on the lines I have indicated, but the whole will 
be maeningless, as the object of tbe specification, 
namely the opportunity to pay up the amount 
specified will be non-existent, as the ‘date of tbe 
. -order’ will be some date much in excess of 
4hirty days prior to the aotaal date on which it 
1950 0/49 & 50 


is made, the date on whioh the original 
order was varied. I think, therefore, in cases 
where under the Aot tbe decree is amended to 
an order for ejectment under S. 3 (l) of tbe Aot, 
and the provisions of 3. G are to be carried out, 
the date of the order will be the date of the 
varied order, and thus the tenaufc will have the 
opportunity of paying the arrears. Section 6 of 
the Act requires that they along with the other 
items mentioned herein be deposited with the 
Controller. 

[ 24 ] From the above it follows that the deci¬ 
sion in Gosta Bihari Sadhu Khans case, civ. 
Revn. No. 861 of 1941, however applicable to the 
provisions of 8. 18, West Bengal Premises Rent 
Control Act, cannot apply to 8. 28 of the Act. 
The phrase ‘Court which male the decree’ has 
to be interpreted in the particular context in 
which it appears, and if the view I have taken 
of the interpretation of 8. 28 is correct, the legis¬ 
lature cannot possibly have intended that the 
investigation a3 to conformity was to be made 
by other than tbe trial Court. I may point out 
that there is a considerable distinction between 
tbe provisions of 8. 18 , We3t Bengal Premises 
Rent Control Act, and s. 23 of the Act, in parti¬ 
cular if my interpretation is correct that we 
are to look to the provisions of 3. 29 to assist in 
tbe interpretation 8. 18 of the former Aot speaks 
of the decree being varied if tho Court ‘is of 
opinion that the decree or order would not have 
been made if this Act had been in operation at 
the date of the miking of the decree or order. 
Section 29 of the latter Act requires the Control¬ 
ler in pending cases to deal with them ‘as if this 
Act had been in operation on the data of institu¬ 
tion of the suit or proceeding. Again in the case 
of the Rent Act tho varied decree is still a decree 
of Court to be executed by the Court, whereas 
under the Actaa far as it relates to ejectment it 
is to be executed as “an order made under and 
in accordance with the provisions of this Aot,” 
i. e., as an order of the Controller. 

[26] The result is that in my opinion the 
learned Munsiff bad jurisdiction to deal with 
tbe application under 8. 28, but there has been 
material irregularity in his exercise of b.s juris- 
diotion. Rule No. 1870 is accordingly made 
absolute witheut costa and the application of the 
tenant is directed to be re heard and disposed 
of in tbe light of what I have said above. The 
learned Munsif should give tbe plaintiff an 
opportunity of showing that the case is governed 
bv 8 3 (iv) or (vi), and the defendant an oppor- 
tunity of meeting the plaintiff's contention, 
evidence may be taken if necessary. If tbe 
tenant i 3 held to be liable to ejectment on the 
ground of arrears only the decree will be amend¬ 
ed to consist of (1) an order in the form indicated 
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in S. 6 showing arrears, interest, costs, and 
damages to the date of the new order; this will 
be transferred to the Controller for executions 
and (a) a decree for arrears, interest, costs, 
damages at Rs. 7 per year till the date of reco¬ 
very of possession to be executed by the Court. 

[26] 0. R. 1923-8 of 1949 is discharged with- 
out costs. 

D.R.R. Order accordingly. 


A. I. R. (37) 1950 Calcutta 386 [C.N. 144.] 
Harries 0. J. and Baohawat J. 


Surendra Narayan Deb and another — 
Plaintiffs — Petitioners v. Bhairabendra 
Narayan Deb and others—Defendants—Oppo¬ 
site Party. 

Civil Rules N03. 7 and 26 of 1949, D/• 27-2-1950, 
from order of Sub-J., Alipur, D/• 29-9-1948. 

(a) Specific Relief Act (1877), S. 42, Proviso — 
Suit for mere declaration — Defendant acquiring 
possession pending suit. 

Where a suit for a mere declaration was properly 
constituted when filed it does not become unmaintaina¬ 
ble by reason of the fact that subsequently the defen¬ 
dant acquires aotual possession of the property. Thus 
where during the pendency of a suit for declara¬ 
tion the estate is released by the Court of Wards in 
favour of the defendant, the suit is not affected by the 
release. [Paras 12 and 14] 

Annotation : (’46-Man.) Specific Relief Aot, S. 42, 
N. 9, Pt. 6. 


(b) Bengal Court of Wards Act (IX [9] of 1879), 
Ss. 13 and 13A — Distinction. 

Section 13 presupposes that there is no person In 
existence whoso prima facie claim can be reoognised 
by the Court of Wards and that beiDg so the section 
entitles the Court of Wards to continue to manage the 
property and to hold it until one of the claimants to 
tho property establishes his claim. On the other hand, 
S. 13A presupposes the existence of a rightful successor 
or of a proprietor not disqualified but merely gives the 
Court of Wards power to retain management of the 
estate of such successor or proprietor until certain 

debts of his predecessor have been discharged. 

[raras lo and iyj 

(c) Bengal Court of Wards Act (IX [9] of 1879), 
S. 13A — Court of Wards if stake-holder under 

Se< Under S 13A the Court of Wards is not in the 
position of' a stake-holder. It is in much the same 
position as it is in when it has taken over the manage¬ 
ment of a disqualified proprietor s estate. It is mana¬ 
ging the property of another though for certain 
limited purposes. The property belongs to the ward 
and the Court of Wards is merely a manager for 
certain limited purpose. [Para 25] 

(d) Specific Relief Act (1877), S. 42, Proviso 
— Suit for declaration — Property managed by 
Court of Wards under S. 13A, Bengal Court of 
Wards Act — Injunction restraining Court of 
Wards from giving possession to defendant—Suit, 
if maintainable — Bengal Court of Wards Act (IX 
[9] 1879), S. 13A. 

The plaintiff brought a suit for a declaration against 
the defendant represented by the Manager, Court of 
Wards, that the property in suit belonged to him. The 
property was under the management of the Court of 
Wards under S, 13A, Bengal Court of Wards 


Act. In an earlier litigation an Injunction had beei> 
issued restraining the Court of Wards from giving 
possession of the property to the defendant. This 
injunction was in existence when the suit for declare’ 
tion was filed although it was discharged later on. The 
question was whether the suit was maintainable with¬ 
out the relief for possession : 

Held, that the plaintiff could have claimed possession 
against the defendant through the Court of Wards, and 
that being so, no declaration could be made by reason 
of S. 42 and tho suit was consequently not main¬ 
tainable; [Pata 28] 

Held further , that the injunction was no bar to a 
suit for poseessioi brought against the defendant a9 
represented by the Ccurt of Wards, because once it 
was established that the defendant had no title and 
that the same was in the successful plaintiff the Court 
of Ward's right to manage would cease. [Para 33) 
Annotation ; (’46-Man.) Specific Relief Act, S. 42, 
N. 9. 


(e) Bengal Court of Wards Act (IX [9] o 1879), 
S. 13A — Claim for possession against ward ol 
Court—Specilic Relief Act (1877), S. 42, Proviso. 

Tho provisions of S. 13A of the Act can never be 
applied if there is no holder of the property who caa 
be regarded as a ward. Where such a person exists 
the property is his though subject to the management 
of the Court of Wards and if possession of the property 
is claimed from such person then a claim for possession 
must be made in which the so-called ward, througb- 
the Court of Wards, is made the defendant. 

[Para 28} 

Annotation : (’46-Man.) Specific Relief Act, 8. 42, 
N. 9. 

(1) Bengal Court of Wards Act (IX [9] of 1879), 
S. 13A — Ward losing property to person with 
better title — Right of Court of Wards to manage 
property. 

Where the Court of Wards manages for a ward, the 
right of the Court to manage must depend upon the 
right of the ward to the property. If the ward has no 
right to the property neither has the Court of Wards 
a right to continue in management. If the ward 
loses the property to a person with a better title sach 
person does not become ipso facto or by operation of 
law a ward of the Court. The Court would bo bound 
to assume management of the estate of the successful- 
claimant by some fresh notification or declaration. 

J [Paras 29 and 30) 


(g) Civil P.C. (1908), S. 115 — Wrong decision, 
is to maintainability of suit-Revision, il lies — 

0 (Obiter): A wrong decision as to the maintainability 
>f a suit amounts to a denial of jurisdiction to decide 
be suit on its merits and hence an application oan bo 
Drought under 8. 115. [Para 37) 

Annotation : (’44-Com.) Civil P. C., 8. 115, N. 11, 
pi. a. 


Paresh Nath Mookerjee (Jr.) and Asoke Chandra 
Sen (in No. 7) —for Petitioners. 

Amarendra Mohan Mi'.ra and Nagendra Mohan 
Saha (in No. X6), Atul Chandra Gupta, Ashutoih 
Ganguly and Jalindra Nalli Banerjee 

—for Opposite Party. 


Harries C. J. —These are two petitions for 
revision of orders made by the learned Subordi¬ 
nate Judge of the First Court of 24-Parganas on- 
29th September 1948. By these orders the 
learned Subordinate Judge held that two. suite 
filed by the petitioners were not maintainable^ 

by reason of s. 4fy Specific Relief Aot. 



Surendra Narayan v. Bhairabendra (Harries C . J.) Calcutta 887 


1950 

[al The’petitionees were related—one being 
the unole of the other. Eaoh of the petitioners 
had brought a suit claiming that the Bijni Raj 
which owned extensive zamindary property in 
Assam and other properties in Calcutta and 
Benaras, belonged to them. One based his claim 
on lineal primogeniture and the other on the 
rule of ordinary primogeniture. In both the 
suits two defendants were impleaded, namely, 
Kumar Bhairabendra Narayan Deb, the pre¬ 
sent holder of the Raj as defendant X and the 
same Bhairabendra represented by the Mana¬ 
ger of the Bijni Raj Wards Estate, as defen¬ 
dant 2. ... 

[3] To appreciate the points at issue it will 

be necessary shortly to set out the history of 
litigation relating to this estate. The litigation 
actually started soon after March 1883 when the 
then holder of the Raj, Raja Kumud Narayan 
Bhup died. The Raja left surviving him two 
widows—Rani Abhoyeswari and Rani Siddhe- 
Bwft ri—and these two Ranis litigated. After the 
death of Rani Abhoyeswari Raja Jogendra 
Narayan Bhup, a brother’s son of Raja Kumud 
Narayan, became the holder of the Raj. Raja 
Jogendra Narayan Deb, however, became insane 
and the Court of Wards took over the manage, 
ment of the estate in Deoember 1918. It is to be 
observed that litigation went on relating to this 
estate and eventually the dispute was deoided 
by the Judicial Committee of the Privy Counoil 
who pronounced judgment on 16th February I9i2. 

[ 4 ] In order to put an end to this dispute re¬ 
lating to this Raj the Assam Government in the 
year 1931 enacted the Bijni Succession Act 
(Assam Act 11 [2] of 1931) which came to be 
considered in the Privy Council oase which 
brought one stage of this litigation to a close. 
This Act deolared that the then holder Raja 
Jogendra Narayan, was the owner of the estate 
and provided that the next holder of the estate 
would be Bhairabendra Narayan Deb, defen¬ 
dant 1 in the present suits. Raja Jogendra 
Narayan whose estate wa3 still being managed 
by the Court of Wards died on 18 th June 1937 
whereupon the Assam Government by a notifica¬ 
tion in the gazette deolared that Kumar Bhaira¬ 
bendra Narayan Deb, defendant 1 in these suits 
had become the proprietor of the Bijni Raj. The 
Court of Wards continued in the management 
of the estate ostensibly for the parpoaes of paying 
off certain debts and expenses inourred during 
their management of the estate for Raja Jogendra 
Narayan. 

[6] The two suits previously referred to whioh 
were brought by the plaintiffs were filed in the 
year 1910 and in eaoh of the suits there is a 
prayer for a declaration that the plaintiff of that 
luit is entitled to the Bijni Raj. Both the plain¬ 


tiffs in their respective plaints have made it 
dear that the decision of the Judicial Committee 
in the earlier suit was not binding upon them. 
Both the suits are purely declaratory suits and 
a court-fee of Rs. 20 was paid in respect of eaoh 
of them. The suits are valued for purposes of 
jurisdiction at Rs. 92.000.00 and R9. 89,60,991. 

[6] During the pendency of these suits the 
Court of Wards on 1 st October 1914, released 
the estate in favour of defendant 1 Raja Bhaira¬ 
bendra Narayan. Shortly after the estate had 
been released, Bhairabendra, defendant i in the 
suits, raised a preliminary issue regarding the 
maintainability of eaoh of these suits. It was 
contended on his behalf that B.42, Specific Relief 
Act, was a bar to each of the suits and eventually 
this Court directed the trial Court to decide this 
preliminary issue before proceeding further with 
the case. 

[ 7 ] The preliminary issue was raised in two 
issues which had been framed by the lower 
Court : 

Issue 7 : Can thi? suit proceed as framed ? Ia it 
maintainable in view of 3. 42, Specifio Relief Act ? 
Haa tbe plaintiff paid proper court fees ? 

Issue 27 : Is the possession of the Court of Wards 
that of a stake-holder ? Has it retained charge of the 
properties in suit for and on behalf of the defendant 
Raja Bhairabendra Narayan Bhup ? 

[8] On behalf of the petitioners it was argued 
in the Court below that the suits were maintain¬ 
able as in the oircumstances existing when the 
suits were filed no relief other than that of a 
declaration was open to either of tbe plaintiffs. 
It was contended that >he defendant Raja 
Bhairabendra was not in possession and that the 
Court of Wards was in possession as a stake¬ 
holder. That being so, a declaration in favour 
of either of the plaintiffs would have the effect 
of compelling the stake-holder to hold the pro¬ 
perty for tbe successful plaintiff. As the Court 
of Wards was actually in possession as a stake¬ 
holder, a claim for possession by either of the 
plaintiffs wa 3 inappropriate and could not be 
made. Therefore, 8.42, Specific Relief Act would 
be no bar to the suits. 

[ 9 ] On behalf of the defendant Bhairabendra 
it was argued in the first place that even if the 
euits when filed were properly framed a claim 
for possession bad become essential in the events 
that had happened. As I have said, the Court of 
Wards gave up tbe management of the estate 
and released tbe same to Bhairabendra during 
the pendenoy of the suit. Bhairabendra was 
thereafter clearly in possession and no declara¬ 
tory suit could possibly, it was argued, be main¬ 
tained after such release. It was contended, 
therefore, that even if 3. 42, Specific Relief Act 
did not bar these suits when they were originally 
instituted, the section certainly barred each of 
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the suits after the estate had been released in 
favour of Bhairabendra, defendant 1. 

[ 10 ] Section -12 Specific Relief Act, in so far 
as it is material is as follows : 

“Any person entitled to any legal eliaraoter or to 
any right as to any property, may institute a suit 
against any person denying, or interested to deny, his 
title to such character or right, and the Court may in 
its discretion make therein a declaration that he is so 
entitled and the plaintiff need not in EUcb su t a3k for 
any further relief : 

Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek 
further relief than a mere declaration of titlo, omits to 
do so." 

[Ill It will be observed that the section does 
not actually state that where a plaintiff i3 able 
to seek further relief but seeks merely a declara¬ 
tion the suit should be dismissed, but it does 
provide that in such a case no Court shall make 
the declaration prayed for. What is suggested 
in this case is that each of the plaintiff's was 
able to seek further relief, namely, possession of 
the estate and that being so, a Court could not 
make a declaration simpliciter. After the estate 
was released during the pendency of the suits 
the plaintiffs could have asked for possession. 
But it is contended on behalf of the petitioners 
that if the suits a3 originally frapied were pro¬ 
perly constituted the release of the property by 
the Court of Wards at a later stage could not 
affect tbe maintainability of the suit. 

[12l Before us, it was not contended with any 
persistency that the subsequent release by the 
Court of Wards in favour of Raja Bhairabendra 
made these suits unmaintainable if they were 
maintainable when they ware actually filed. The 
effect of subsequent ovents on the maintain¬ 
ability of a suit of this nature was discussed in 
a Bench oase of the Madras High Court in 
Govinda v. Perumdevi, 12 Mad. 136, in which 
it was hold that where a suit was brought for a 
declaration that certain alienations of land made 
by a Hindu widow to the defendants were not 
binding on tbe plaintiff, her reversionary heir, 
and pending appeal by the plaintiff, the widow 
died, the plaintiff was entitled to proceed with 
his appeal and further that he could not be per- 
mitted to amend his plaint and claim possession. 
It is unnecessary in the present cases to oonsider 
whether an amendment could be allowed. But 
there can be no doubt that this case is clear 
authority for the fact that where a suit for a 
mere declaration was properly constituted when 
filed it does not beoome unmaintainable by 
reason of the fact that subsequently the defen¬ 
dant acquires actual possession of the property. 

[ 13 ] The same view was taken by a Benoh of 
this Court in the case of Sm. Annapurna Dasi 
v. Sarat Chandra , 46 c. w. N. 355: (A.I.R. (29) 
1942 cal. 334). In that case the learned Judges 


a. i. a 

who constituted the Bench were of opinion that 
where there is properly framed declaratory suit 
at the time of the institution thereof, but by 
reason of subsequent events a prayer for oonse. 
quential relief becomes necessary, the suit will 
not b8 hit by S. 42; the Bench was of opinion 
that a Court of Justice oould take note of subse¬ 
quent events and oould mould the decree accord¬ 
ing to tbe circumstances. 

[14l The learned Subordinate Judge was of 
opinion that the suits were not affected by the 
release which took place after the suits had been 
instituted and with that- view I agree. Subse¬ 
quent events oould not attract the operation of 
8. 42 and, therefore, this Court must consider 
whether or not the suits were maintainable when 
they were aotually filed. 

[15] There oan be no doubt that when these 
suits were instituted the estate was under the 
management of the Court of Wards. On 21st 
June 1937 the Assam Government by a notifica¬ 
tion in the gazette had declared that under the 
Bijoi Sucoeseion Act, Raja Bhairabendra was 
the person who succeeded to the estate. On 28th 
July 1937 the Assam Government by another 
notification declared Raja Bhairabendra as a 
Ward of the Court of Wards under S. 3 and 
S.60B, Bengal Court of Wards Act, and declared 
that the Court of Wards were retaining posses¬ 
sion of the estate under 8s. 13 and IBa of the 
Act. On 1st November 1937, tbe notification of 
28th Jaly 1937 was corrected and it was stated 
that the Court or Wards were managing the 
estate on behalf of Bhairabendra under the pro¬ 
visions of S. 13A of the Aot and not under 83.13 
and 13A. 

[16] As I have already stated the notification 
of 21st June 1937 that Raja Bhairabendra suc¬ 
ceeded to the estate was merely a notification of 
suooession, as provided by the Bijni Succession 
Aot. The Court of Wards had been in possession 
of the estate of Bhairabendra’s immediate pre¬ 
decessor, Raja Jogendra Narayan, and by reason 
of the notification of 23th July 1937 and 1st 
November 1937 they continued in management 
of the estate. Seotion 13, Bengal Court of Wards 
Aot, 1879, provides the procedure when succes¬ 
sion to the property of a ward is deputed. The 

section reads as follows : 

"Whenever, on the death ol any ward, the succession 
to his property or any part thereof is in dispute, the 
Court may either direct that such property or part 
thereof b9 made over to any person claiming such pro¬ 
perty, or may retain oharge of the same until the right 
to possession of the claimant has been determined un¬ 
der Bengal Aot VII [7] of 1876, or until the dispute has 
been determined by a competent Civil Court.” 

[17] Section 13A of th9 Act gives the Court of 
Wards power to retain charge of the property 
of a deceased disqualified proprietor or of a 
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proprietor who baa ceased to be disqualified 

until oertain debta have been disoharged. The 

section reads as follows : 

"If, when any disqualified proprietor dies, or ceases 
to be disqualified within the meaning of this Act. there 
remains undischarged any debts or liabilities which 
were inourred by, or are due from, Buch proprietor or 
which are a oharge upon hie property or any part there¬ 
of or any liabilities which were incurred by the Court 
for the benefit of the property of such proprietor. 

Then notwithstanding anything oontamed in the 
foregoing sections, the Court may either withdraw from 
the oharge of suoh property or retain Buoh oharge 
until such debts and liabilities, as the Court considers 
necessary to be discharged, together with all interest 

due thereon, have been discharged , 

Provided that, after the death of a proprietor, the 
Court shall not retain oharge on account of any debt 
or liability which has been deolared by a competent 
Civil Court not to be binding on hiB representative. 

[18] As I have said earlier, the Assam Govern, 
ment by their notification of 28th July 1937 
declared that the Court of "Wards retained pos- 
session of the estate under both 8.13 and B. 13A, 
Bengal Court of Wards Act. Quite clearly the 
Court of Wards could not retain possession 
under both these sections. If possession of an 
estate is retained under 8. 13, there can be no 
doubt I think that the Court of Wards would 
retain possession as a stake-holder. They would 
be holding and managing the property on behalf 
of the person whose right of possession had later 
been determined under Bengal Act vii [7f of 
1876 or by a competent Court. Section 13 pre¬ 
supposes that there is no person in existence 
whose prima facie claim can be recognised by 
the Court of Wards and that being so the sec- 
tion entitles the Court of Wards to continue to 
manage the property and to hold it until one of 
the claimants to the property establishes his 
claim. 

[19] Seotion 13A, however, deals with entirely 
different oiroumatancea. This section does not 
presuppose any dispute relating to the right to 
succeed to the property of a disqualified pro¬ 
prietor, but what it presupposes is the existence 
of certain debts which it is necessary to dis¬ 
charge before the Court of Wards releases the 
property to the successor of such disqualified 
proprietor or to the person who has oeased to 
be disqualified. The seotion in fact presupposes 
the existence of a rightful successor or of a pro - 
prietor not disqualified but merely gives the 
Court of Wards power to retain management of 
the estate of such successor or proprietor until 
oertain debts of his predecessor have heen dis¬ 
charged . 

[ 20 ] The ABBam Government realised event¬ 
ually that the Court of Wards could not retain 
management under both these sections and by 
the notification of lat November 1937 the origi¬ 
nal notification was oorreoted and it was deolared 


that the Court of Wards would continue In 
management of the estate under B. 13A. 

[2ll It was contended on behalf of the peti¬ 
tioner that the Court of Wards were in fact 
stake-holders whether they managed under 
S. 13 A of the Aot. As I have already stated, the 
Court of Wards would appear to be stake-holders 
if they continued to manage the property under 
S. 13. But in my view they would not be stake¬ 
holders if they continued to manage the property 
of a disqualified proprietor under s. 13A. Under 
S. 13A the Court of Wards would in faot be 
managing the property of the heir or successor 
of the disqualified proprietor or of the proprietor 
who has ceased to be disqualified but only for 
certain purposes, namely, the discharge of debts 
due from the disqualified proprietor’s estate. 

[22] It seems to me clear that where the 
Court of Wards manages property under 3. 13A, 
the Court of Wards manages the property of a 

ward. - , , 

[ 23 ] A ‘'ward" is defined in S. 3 of the Act 

and means "any person who is under the charge 
of the Court of Wardp, or whose property is 
under such charge." 

[24] Section COB of the Act provides : 

“ For the purposes of S. 100, Fart \lt and S^. 60 
and 60A. a person whose property is under charge 
of the Court of Wards under S. 11 by reason of the fact 
that such person has becomo entitled Jo the property 
jointly with a disqualified proprietor, « charge J: 
property has been retained under S>. 13A, eba “ b ° 
deemed to be a ward, but only so far as regards =uch 

property.” n . 

[25] It is, therefore, clear that where the Court 
of Wards retains the management of property 
under 8.13A the owner of such property, namely, 
the lawful successor of the disqualified proprietor 
or the proprietor who has ceased to he disqualified 
is deemed to be a ward foe certain purposes and 
the Court manages the property on behalf ot 
Buch ward. It is true that the owner is not a 
ward in the true sense because he le not a dis¬ 
qualified proprietor. But he is deemed to be a 
ward in so far as it is necessary to enable the 
Court of Wards to manage the PWPJ* V 
make provisions for the pay men s of the debt 
of the estate. It seeme to me oleac ‘^at under 
s 19 a of the Act the Court of Wards is not in 
the position of a stake-holder. It is in muchi tl e 
same position as it ia in when it has taken over 
^ management of a disqualified proprietor s 
estate It is manegieg the property of another 
though for certain limited purposes. The pro- 
Lrty belongs to the ward and the Court of 
Wards is merely a manager for certain limited 

Par [ 26 ] 0 Where the Court of Wards manages the 
property of a disqualified proprietor there can, 
I think, be no doubt that the disqualified pro- 
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prietor is the owner of the property and is in 
possession of it. He cannot sue and be sued ex¬ 
cept through the Court of Wards and if a per¬ 
son makes claim to property held by a ward he 
must claim possession of that property and sue 
the disqualified proprietor as represented by the 
Court of Wards. In short, he must observe the 
provisions contained in Part vilof the Act relat¬ 
ing to suits brought against the Court of Wards. 
An outsider claiming possession of the property 
of a disqualified proprietor would have to sue 
the proprietor through the Court of W T ards. A 
suit merely against the Court of Wards alleging 
the latter to be in possession could not possibly 
succeed os the possession of the Court of Wards 
if it can be said to be any possession, is merely 
possess : on as manager of the estate of the ward. 

[27] It appears to me that the position of a 
ward undor Ss. 13A and 60B of the Act is pre¬ 
cisely similar to the position of a disqualified 
proprietor when a third party claims property 
said wrongly to form part of such ward’s estate. 
The claimant is not claiming property in the 
possession of the Court of Wards but is claiming 
property, in the possession of the ward though 
under the management of the Court of Wards, 
Section 60B provides that such a person whose 
property, the Court of Ward3 is managing, is 
deemed to be award for the purpose of Part VII 
of the Act and therefore must be sued as a 
ward through the Court of Wards as provided by 
8. 51 of tho Aot. 

[29] It appears to mo that the provisions of 
8. 13 a of the Aot can never be applied if there i3 
no holder of the property who can be regarded 
as a ward. Where such a person exists, the pro¬ 
perty is his though subjeot to the management 
of the Court of Wards and if possession of the 
property is claimed from suoh person then a 
olaim for possession must be made in which the 
ao-called ward, through the Court of Wards, is 
made the defendant. That was precisely the 
position when these two suits were instituted by 
the petitioners. Each of the petitioners was in 
a position to olaim further relief against Bhaira- 
bendra through the Court of Wards. They 
could have olaimed possession and that being so, 
no declaration could be made by reason of 
S. 42, Specific Relief Act, and neither of the suits 
was consequently maintainable. 

[ 29 ] On behalf of the petitioners it was con¬ 
tended that no claim for possession could be 
made in either suit because even if it was esta- 
blished that either of the plaintiffs bad a better 
title to the property than Bhairabendra, never- 
theless the Court of Wards would be entitled to 
retain possession of the estate of the deceased 
disqualified proprietor until the debts were paid. 
If that were so the Court of Wards would be in 


the position of a stake-holder. But in my view by 
reason of ss. 3 and 60A of the Aot the Court of 
Wards under S. 13A is clealy managing the pro¬ 
perty of a ward, and if the ward for whom the 
Court of Wards is managing has no title to such 
property, neither has the Court of Wards any 
right to manage such property. Under the sec¬ 
tion it has a right to manage the property of a 
particular person and if that person has no right 
to such property neither has the Court of Wards 
a right to continue in management. 

[30] It may be that if either of the plaintiffs 
succeeded in recovering possession of this pro¬ 
perty the Assam Government might notify that 
the Court of Wards should take over such 
property for the payment of the debts of the 
late Raja Jogendra Narayan. But in my 
view there could be no management of any 
estate successfully claimed by either of the plain¬ 
tiffs without a fresh notification, The manage¬ 
ment of the estate of Bhairabendra oould not 
become, by operation of law, management of 
the estate of either of the plaintiffs if he was 
successful in a claim for possession. Where the 
Court of Wards manages for a ward, the right of 
the Court to manage must depend upon the right 
of the ward to the property. If the ward loses the 
property to a person with a better title such 
person doe3 not become ipso facto or by operation 
of law a ward of the Court. The Court would be 
bound to assume management of the estate of 
the successful claimant by some fresh notification 
or declaration. The case is entirely different 
from the case envisaged in S. 13 of the Aot where 
the Court of Wards is merely managing for the 
person who ultimately succeeds in establishing 
title to property. In my judgment as Bhairaben¬ 
dra was dearly a ward a claim to property 
held by him could be made and a suit could be 
brought for possession by suing Bhairabendra re¬ 
presented by the Court of Wards. This relief 
was open to each of the petitioners and there¬ 
fore the suits which they filed which were purely 
declaratory suits were not maintainable. 

[31] It was also contended that declaratory 
suits were the only form of suits which could be 
brought in this case by reason of the fad that 
in earlier litigation an injunction had been 
issued restraining the Court of Wards from 
giving possession of the property to Bhairaben¬ 
dra. This injunction was not discharged until 
the end of the litigation in the Privy Counoil in 
1942 and the injunction was therefore clearly in 
existence when these suits were filed in 1940. 
The contention is that as the Court of Wards 
could not give possession to Bhairabendra a suit 
for possession against Bhairabendra could not 
possibly succeed as the latter was not in a 
position to give possession. Reliance was placed 
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upon an observation of Lord Thankerton in the 
case of Sunder Singh Mallah Singh Sanatan 
Dharam High School Trust v. Managing Com¬ 
mittee, Sunder Singh Mallah Singh Rajpur 
[High School, 65 I. A. 106 at p. 112 : (a. I. B. 
(25) 1938 P. G. 73). The learned Lord observed : 

“The Subordinate Judge held that a salt for declara¬ 
tion did not lie, on the ground that the plaintifi wa9 
neither in possession nor in oontrol of the management 
of the school, and that the proper form of the suit 
would have been one for possession and management 
of the sohool and not merely a declaration of Boob 
right, and that the plaintiff had omitted to seek this 
further relief. The High Court took the contrary view, 
on the ground that the defendants were not in possession 
or in a position to deliver possession of the properties 
and that therefore there was no further relief available 
io the plaintiffs against the defendants. Their Lord- 
ehips agree with the High Court in this view. 

[82] It ia contended that as an injunction 
existed restraining the Court of Wards from 
giviDg Bbairabendra possession the latter was 
not in a position to deliver possession and 
therefore no claim for possession could be made 
and suits for declarations simpliciter would be 
maintainable. 

[33] It appeats to me, however, that this in. 
function was no bar to a suit for possession 
brought against Bhairabendra as represented 
by the Court of Wards, beoause onoe it was 
established that Bbairabendra had no title and 
that the same was in the successful plaintiff the 
Court of Wards’ right to manage would cease. 
All that the injunction meant was that wbilet 
the Court of Wards was in management of the 
property which it was entitled to manage, it 
should not hand over or release the property to 
Bbairabendra. The injunction would have no 
«£feot if it was established that the property 
belonged not to Bhairabendra but to a third 
person. He could recover possession as against 
Bhairabendra through the Court of Wards, as 
strictly, the possession throughout is the posses, 
gion of the ward and not of the Court of W ards. 
All that the injunction really meant was that 
■the Court of Wards should not release the pro- 
perty or give up m&n&gsmont in favour of 
Bairabendra. If, however, a successful claimant 
made good his title to the property the Court of 
Wards would not be acting in breach of the 
injunction in giving np the management. Bbaira- 
■bendra through the Court of Wards could be 
ejected in execution of a deoree and that being 
80 , the fact that an injunction existed did not, 
to my mind, make it impossible for the plain¬ 
tiffs in these suits to olaim possession of the 
property. 

[84] Lastly it was argued that if S. 19A con- 
templated a ward, the ward was in faot the 
-deceased disqualified proprietor. Clearly euoh a 
contention ia oontrary to 8. 60 A of the Aot. Bat 


reliance wfts placed upon the proviso to a. 13A 
whioh is as follows : 

"Provided that, after the death of a proprietor, the 
Court shall not retain charge on acoount of any debt 
or liability which ha9 been declared by a competent 
oivil Court not to bo binding on bis representative. 

[35] It was contended that this proviso sug¬ 
gested that the disqualified proprietor’s repre¬ 
sentative was not a ward as contemplated in the 
Act. But I can see nothing in the proviso which 
oan affect the matter in any way. The Court of 
Ward 3 under 8. 13A manages the property for 
its ward who is the legal representative of the 
deceased disqualified proprietor. If the debts or 
liability for the discharge of which the Court 
retains possession, are not binding on the ward 
then the Court has no right to retain the manage- 
ment of the property. 

[36] For these reasons I am satisfied that the 
learned Subordinate Judge was right in holding 
that neither of the suits filed by the petitioners 
was maintainable. 

[37] It might be suggested that even if the 
learned Subordinate Judge was wrong we csuld 
not interfere in this case under 8. 116 , Civil 
P. C. In my view, however, a wrong decision of 
the learned Subordinate Judge in this question 
of the maintainability of these suits would 
amount to a denial of jurisdiction to decide the 
Buits on their merits and that being so the 
applications could in my view be brought under 
8. 115, Civil P. C., and we oould have inter¬ 
fered had we been of opinion that the Subordi¬ 
nate Judge was wrong. The point, however, does 
not arise, as in our view the decision of the 
learned Subordinate Judge cannot be assailed 
and therefore the petitions fail and oaoh rule is 
discharged with costs. We assess the hearing fee 
in each case at ten gold mohurs. 

Bachawat J. — I agres. 

Buie discharged. 


v.R.B. 
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Chatterjee J. 

Bahulal Dhandhania — Petitioner v. 
Messrs. Gauttam & Co. — Respondent. 

Arbitration Suit No. 141 of 1949, D/- 12th August 

1949. . .. , 

Partnership Act (1932), S. 69 (3) _ 'Proceeding 
meaniDg of - Arbitration clause in contract with 
unregistered firm - Reference to arbitration if 
barred — Arbitration Act (1940), S. 2 (a). 

The word ‘proceeding’ in 6 . G9 (3) means something 
in the nature of a suit, that is, a proceeding which is 
instituted or initiated in a Court and doe3 not ocver 
a reference to arbitration aliunde the Ojurt. Henoa 
S 69 cannot preclude a party from making a reference 
to arbitration without the intervention of the Court, 
in pursuance of an arbitration clause in a oontract 
with an unregistered firm. [Paras 17, 23] 

Annotation: (’46-Man.) Partnership Act, S. 69, N. 9. 
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E. K. Basu — for Petitioner. 

Ii. S. Bachawat — for Respondent. 

Order. — This is an application by the peti¬ 
tioner Babulal Dhandhania for setting aside an 
award made by the Bengal Chamber of Com¬ 
merce, dated 8th April 1949. 

[ 2 ] On 9th Marohl948, the respondent Gauttam 
& Co. bought from the petitioner 2,000 maunds 
of linseed oil at Rs. 36 per maund. The terms 
of the oontraot will appear from Bought Note 
No. 2957, a copy of which is annexed to the 
petition. 

[3] There was a clause that any dispute re¬ 
garding the contract was to be settled by arbi¬ 
tration of the Bengal Chamber of Commerce in 
Calcutta. The petitioner failed to deliver the 
goods in time and it is alleged by the respondent 
that at the request of the petitioner the time for 
delivery was extended from time to time till 
21st July 1948. 

[ 4 ] The petitioner delivered certain quanti¬ 
ties but failed to deliver about 1056 maunds. 
The time for delivery was further extended till 
25th August 1948. Yet the petitioner failed and 
neglected to givo delivery. According to the peti¬ 
tioner there was a frustration of the contract. 
But the respondent alleged that the real reason 
for non-delivery was that the market had gone 
against tko petitioner and ho wanted to avoid 
delivery. 

[5] On 19th ootober 1948, the respondent re¬ 
ferred the disputes to the arbitration of the 
Bengal Chamber of Commerce. An award was 
made on 8th April 1949 by that Chamber which 
was filed in Court on 9th July 1949. Under the 
award the petitioner who oarried on business 
under the name and style of Jhowla Prosad 
Babulal was direoted to pay to the respondent 
Gauttam & Co., a sum of Rs. 18,480 8-9 together 
with interest and costs as mentioned therein. 

[6] The ground on whioh the petitioner seeks 
to set aside the award is that the respondent is 
not a registered firm and in any event was not 
registered under the Indian Partnership Act at 
tha material time. The letter dated 6th May 
1949 from the Registrar of firms addressed to 
the petitioner’s attorney shows that Gauttam & 
Co. was not registered in the offioe of the Regis, 
trar under the Partnership Act. 

[7] Learned counsel for the petitioner, Mr. 
K. K. Basu, has contended that the effect of 
non registration is fatal to the validity of the 
reference and the award. His argument is 
based on s. 60, Partnership Act. The relevant 
portion of that section is set out below : 

"69. (1) No suit to onforce a right arising from a 
contract or conferred by this Act shall be instituted in 
any Court by or on behalf of any person suing as a 
partner in a firm against the firm or any person 
alleged to be or to have been a partner in the firm 


unless the firm is registered and the person suing is or 
has been shown in the Register of firms as a partner 
in the firm. 

(2) No suit to enforce a right arising from a con¬ 
tract shall be instituted in any Court by or on behalf 
of a firm against any third party unless the firm i» 
registered and the persons suing are or have been 
shown in the Register of firms as partners in the firm. 

(3) The provisions of sub-ss. (1) and (2) shall apply 
also to a claim of a set-off or other proceedings to 
enforce a right arising from a contract, but shall not 
affect- 

la) the enforcement of any right to sue for the dis¬ 
solution of a firm or for accounts of a dissolved firm, 
or any right or power to realise the property of a dis¬ 
solved firm, or 

(b) the powers of an offioial assignee, receiver or 
Court under the Presidency-towns Insolvency Act, 
1909, or the Provincial Insolvency Act, 1920, to realise 
the property of an insolvent partner.” 

[8] Mr. Basu contends that the reference to 
arbitration to the Bengal Chamber of Commerce 
constitutes a “proceeding to enforce a right 
arising from a contract” under S. 69 (3), Part¬ 
nership Aot. According to him the effect of sub- 
ss. (1), (2) and (3) of S. 69 properly read is that 
no suit or proceeding to enforce a right arising 
from a contraofc shall be instituted in any Court 
or before any arbitrator by a firm unless that 
firm is registered under the Partnership Act. 

[9] No authority has been cited by Mr. Basu 
in support of his contention. In the affidavit in 
opposition filed by the respondent it is pointed 
out that Gauttam & Co. is a registered firm 
and it wa3 registered under the Partnership Act 
on 1st June 1949 and this appears from a copy 
of the certificate of the Registrar annexed to the 
affidavit of a partner of the said firm. But Mr, 
Basu contends that on the date the reference 
was made, which was admittedly 19th ootober 
1948 , the firm was not registered and, therefore, 
the reference to arbitration was bad and the 
arbitrators bad no authority to decide the alleged 
disputes referred to them. Ho argues that the 
reference to the Bengal Chamber of Commerce 
means the enforcement of an arbitration agree¬ 
ment between the parties and therefore it was 
really enforcing a right arising from a contract 
between the parties. 

[ 10 ] The question, I have to determine, ifr 
whether the reference to arbitration in this case 
meant a proceeding to enforce a right arising 
from a contract within the meaning of s. 69 (3) r 
Partnership Act. 

[11] Section 69 contains one of the most vital 
provisions introduced by the Partnership Act of 
1932. It was suggested in some quarters that it 
was desirable to make the registration of a firm 
compulsory but that suggestion was not acceeded 
to. Yet the practical effect of B. 63 is to make 
the registration of a firm compulsory. That 
section forbids the institution of certain suits ia 
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reapeot of a partnership whioh has not been 

registered under the Act. 

[12] Under Bub a. (1) a partner cannot insti¬ 
tute a suit to enforce a right arising from a 
contract or conferred by the Act against the 
firm or hia co-partners unless the firm is regis¬ 
tered. , . c 

[131 Sub section ( 2 ) lays down that a firm 
whioh has not been registered shall not be com- 
petent to institute a suit against any third party 
to enforce a right arising out of a contract until 
the registration of the firm is effected. 

[14] Sub-section (3) extends the provision of 
Bub-83. (1) and ( 2 ) to a claim of set-off or other 
proceedings to enforce a right arising from a 
contract. But it introduces exceptions in case of 
euits for the dissolution of the firm or for ac¬ 
counts of a dissolved firm and preserves the 
power of an Official Assignee under the Insol¬ 
vency Acts. 

[16] Sub-seotion (2) bars suite by an unre¬ 
gistered firm for the recovery of damages for 
non-delivery of goods. Obviously if a firm is 
sued as a defendant and then if it wants to claim 
a set-off for such damage, then the firm must 
be registered otherwise the claim would be in- 

competent. , 

[L6l The question is can the bar be extended 

to the case of an unregistered firm which claims 
reference to arbitration under an arbitration 
olause in a contraot between the parties ? I aui 
assured that there is no authority directly on 
the point. In Jamal Usmal v. Firm Umar 
Haji Karim , I.L.R. (1943) Nag. 510:(A.I.R (30) 
1943 Nag. 176), the learned Judges held that 
B. 69 (3), Partnership Act has no application to 
the execution of a decree. They held that the 
words "other proceedings to enforce a right 
- arising from a contract" are to be taken as sui 
generis of a olaim of set off. Sub-sectionB (l) and 
(2) relate to the right of bringing a suit and the 
opening words of eub-s. (3) relate to the right 
of setting up a defence and have no relation to 
the entirely different question of a claim to 
enforce the execution of a decree. A olaim of 
Betoff oan be a partial defence to a suit and 
Buoh a olaim arising out of a contraot may be 
eet up in defenoe to negative the right of suit 
altogether, and it is these claims in defenoe 
whioh are plaoed under the same disabilities as 
the right to bring a suit at all in so far as un¬ 
registered firms are concerned. Sub-section (3) 
of S. 69 has, therefore, no application in the exe. 
oution of deorees, whether oonsent decrees or 
deoreea after contest. 1 have to point out that 
Buoh elaborate disouesions were not needed be- 
Cfcuee in B. 69 (4) it is clearly provided that 
B. 69 shall not apply to any proceeding in exe- 
cation, Another oase cited is Satish Chandra 


v. P. N. Das & Co., 16 Pat. 742 : (a. i. R. (25) 
1938 Pat. 23l): Objection was taken to the enfor¬ 
ceability of an award in favour of an unregistered 
firm under S. 69 (1), Partnership Aot. It was 
held that there was no illegality on the face of 
the award within cl. (c) of para, 14 of 8ch. 2 to 
the Code. No argument was advanced on the 
basis of 8. 69 (3), Partnership Aot. 

[173 In my view the word 'proceeding' in 8.69 
(3) means something in the nature of a suit that 
is a proceeding whioh is instituted or initiated 
in a Court Mr. Baohawat, learned counsel for 
the respondent, has drawn my attention to 
Hood Barrs v. Cathcart, (1894) 3 cb. D. 876. 
In that case the words "action or proceeding 
instituted" in 8. 2, Married Women’s Property 
Act, 1893 were held to mean some action, or 
proceeding in the nature of an action, initiated 
by a married woman as a plaintiff, and do not 
include a motion or step takeD by a married 
woman in an action in which she is defendant. 

Davey L. J. observed as follows : 

“It tnu&t be borne in mind that an appeal is in reality 
in the nature ol a defence by the person against whom 
an order has been made. Now, 1 take it that the words 
‘action or proceeding* must mean some action, or somo 
proceeding in the nature of an action ; that is to say, a 
proceeding in which a lis is initiated ; and it appears 


prOcCCUlU^ •** "“• v “ --- , * , | ' 

to mo that 'instituted' would be an inapt word for any 
such proceeding as has b'-en suggested by Mr. llopekin- 
eon. 1 have never myself heard of an appeal being 
instituted and I do not euppose any one ever heard ot 
Buoh an expression being applied to an appeil , where¬ 
as ‘instituted’ ia an apt word for the commencement of 
a suit, and I think the use of the words from time to 
time* points cut what is meant.” 

[ 18 ] In Sharpirigton v. Fulham Guardians , 
1904-2 Cb. 449 : (73 L. J. Cb. 777), it was held 
that a demand for a reference to arbitration 
under an arbitration clause in a buildiDg con¬ 
tract in respect of an alleged breach of that 
contract by the guardians of a union w&3 not a 
commencement of proceedings within the mean- 
ing of s. 4 , Poor Law (Payment of Debts) Act, 
1859 , and a claim for damages for breaoh oi 
such a contract aid not constitute 'a debt, 
claim or demand lawfully incurred or become 

due" within the moaning of 3. 1 of that Act 
until the amount of the damage had been ascer¬ 
tained either by the award of an arbitrator or in 
some other manner provided by law. 

[191 Stroui in his Judicial Dictionary, Sup¬ 
plementary volume, 1931 Edition, at page ' 28, 

cites this case as authority for the propwbon 
that a claim or demand for arbitra ton under a 
contract is not a "proceeding within B. 4, 

Law Act of 1869. T i 

[20] On the authority of Chhabba Lai v. 
-7,° J 73 I# A. 62 : (a. I. B. (33) 1946 P. C. 

72 ) Mr. Bachawat contends that the petitioner 
cannot set up the alleged illegality or invali- 
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dity of the reference on an application to set 
aside an award. With considerable cogency 
Mr. Basu points out that in that case the appli¬ 
cation was made under paragraph or 8. 15 of 
Sch. II, Civil P. C., which applies to an award 
made as the result of an order of reference in 
a suit. The Judicial Committee bad to construe 
the words ‘being otherwise invalid’ in 8. 15 . 
But their Lordships pointed out that by way of 
contrast the language of s. 21 of sob. n may 
be noted. Sir John Beaumont observed : 

‘ That S. 21 empowers the Court to pronounce judg¬ 
ment acoording to an award made on a reference out 
of Court, and the opening words require the Court to 
be satisfied that the matter has been referred to arbit- 
ration. There are no euch words in S. 16.” 

Section 21 dealt with the filing and enforce¬ 
ment of an award on a reference without the 
intervention of Court and in such a case the 
Court must be satisfied that there was a valid 
reference to arbitration. It is urged by Mr. Basu 
that the Privy Council judgment is an authority 
only for the proposition that when a reference 
has been made by an order of Court in a suit 
the validity of the award cannot be questioned 
on an application for setting aside the award. 
Really such reference by Court presupposes a 
^alid agreement for arbitration judicially recog- 
nised as binding on the parties. 

[ 21 ] My attention has been drawn to E. D. 
Sassoon and Co. v. Ramdutt Ramkissenda 3,49 
I. A. 3GG : (A. I. R. ( 9 ) 1922 P. C. 874). The 

Judicial Committee held that where an award 
is objected to on the ground of want of jurisdic. 
tion in the arbitrator, suit can be iostiuted and 
also an application can be filed under S. 14, 
Arbitration Act, 1899 for setting aside the award. 
Iiow far tho present Arbitration Act 1940 repro- 
clucGa tho old law is a debatable poiofc. 

[ 22 ] I would allow Mr. Basu to urge his 
point and to treat it as an application under 
3. 33, Arbitration Act and, if necessary, I would 
have allowed an amendment of the petition. 

[23] Oa the merits the question raised is one 
of the proper construction of s. 69, Partnership 
Act. Under sub-s. (3) the provisions of sub-ss. (l) 
and ( 2 ) shall apply also to proceedings to enforce 
a right arising from a oontract. Let us assume 
that a reference to arbitration is a proceeding to 
enforce a right within sub-s. (3). Yet the question 
•a : What is the penalty or disqualification orea- 
ted or imposed by sub ss. (1) and (2) ? These 
sub-sections merely bar the institution of certain 
suits in any Court. Therefore applying the pro. 
visions in those sub-sections to a case covered 
by sub s. (3), the penalty or disqualification 
that the non registration of a firm entails is 
that it is debarred from instituting proceedings 
in any Court. In my view, s. 69, Partition Aot, 
does not preclude a reference to an arbitrator 


A. I, S. 

without the intervention of a Court and the, 
word 'proceeding’ in 8. 69 (3) does not coyer a| 
reference to arbitration aliunde the Court. 

[24] A word like ’proceeding’ may have seve¬ 
ral or different meanings and its exact mean- 
ing can be determined by its association with 
other words. The language used is not very 
Clear and in case of any doubt or obseourity the 
right of a person under a valid and binding 
contract to resort to a private forum for the 
determination of his disputes should not be 
taken away and a new obligation or penalty 
ought not to be imposed on him so as to bar the 
exercise of his right in the absence of explicit 
language in the Sfcatate compelling the Court 
to deoide against such reference to arbitration. 

[ 25 ] The application fails and is dismissed 
with costs. 

K s. Application dismissed. 


A. I. R (37) 1950 Calcutta 39i [C. N. 146.] 

Das Gupta J. 

Gangidhar Ram Chandra, a firm— Plain¬ 
tiff — Petitioner v. Dominion of India — 
Opposite Party. 

Civil Rule No. 599 of 1919, D/- 9-9-1949, from order 
of Munsif, 2od Court, Burdwan, D/« 31-1-1949. 

(a) Railways Act (1890), S. 72 — Risk Note A — 
Short delivery — Leakage in transit — Railway, 
when can be absolved from liability. 

For the purpose of Risk Note A, shortage in weight 
of goods is a condition in which the goods are deli¬ 
vered. It does not follow, however, that ooce Risk 
Note A has been executed every case of short delivery 
will be covered by the saving clause. Before the 
saving clause can have operation, it must appear prima 
faoio that the loss which actually ooonrred was in some 
way oonneoted with the defective condition of the 
packing. [Paras 7 and 10] 

A consignment of rape seed bags under ‘Risk Note 
A' was found on delivery to be short in weight as a 
result of outs caused in certain bags through flap-door 
gaps. The consignee sued for compensation for lo3S. 
The defendant Railway failed to prove that the loss 
was In some way connected with the defective condi¬ 
tion of the goods or the shortage was due to circum¬ 
stances beyond their control: 

Held, that the Railway could not olaim the special 
protection afforded under the clause in Risk Note A 
and therefore it was liable to pay compensation, 

[Para9 11 and 13] 
Annotation : (’43-Man.) Railways Act, S. 72, 
N. 5, 22. 

(b) Limitation Act (1908), Arts. 30, 31—Applica¬ 
bility —Short delivery — Suit for compensation for 
loss of goods in transit. 

Article 31 applies to all oases of non-delivery other 
than those due to loss of the goods. Hence a suit for 
compensation for loss of goods in transit and the 
consequent short delivery would be governed by Art. 30 
and not by Art. 31 and in the absencs of any evidence 
to show as to when the loss aoiually occurred the date 
of the lo3s must be taken to be the date on which the 
loss was first discovered for purposes of starting point 
of limitation. [Paras 14, 15 & 16] 

Annotation : ('42-Com) Limitation Act, Art. 30, 
N. 1 and 7 and Art. 31, N 2. 


Gangadhar Ram Ohandba v. Dominion of India 
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(c) Limitation Act (1908), Art. 31 — Starting 
■point—“When the goods ought to be delivered”. 

Obiter.— In deciding what point of time should be 
•held to be the time when the goods ought to be deli- 
vered for purposes of Art. 31, it is reasonable to take 
into account the date when the goods are despatched, 
the date when the goods reach the destination, the 
nature of the goods and the manner in which the goods 
are sent. It seems to be usual for the Railway Ad¬ 
ministration to send notices after the arrival of goods 
at the destination with a warning that if the goods 
are not taken delivery of within a certain period, 
demurrage will be charged. If and when such notice 
is issued, the point of time after whioh demurrage will 
be chargeable may very well be taken to be the time 
when the goods ought to be delivered. [Para 18] 

Where a wagon full of rape seeds booked oa 18tb 
March at Delhi arrived at Burdwan on 28th March, 
and the consignee took delivery on 18th April without 
any notice of arrival of the goods from the railway, 
it was held that the date of delivery could not be con¬ 
sidered to be beyond the date when the goods ought 
to be delivered. [Para 18] 

Puruihottam Chatterji — for Petitioner. 

Bhabesh Narayan Bose — for Opposite Party. 

Order. — 240 bags of rape seed were booked 
from Delhi to Burdwan on 17th March 1947. the 
present petitioner being the consignee. He took 
delivery on 18th April 1947. All the 240 bag3 
were delivered, bub of these 7 had been cut ani 
there was a resultant shortage in the contents, 
of 3 maunds 85 seers, as certified by the goods 
clerk who gave delivery. The petitioner having 
sued the Railway Company for compensation 
for this loss, the defendants pleaded that due to 
the special protection afforded by a certain 
clause in Risk Note A under whioh the consign¬ 
ment had been sent, the plaintiff could not 
succeed unless misconduct on the part of the 
Railway administration’s servants was proved 
and that thete was no suoh misconduct. It wa3 
further contended that the plaintiff’s claim was 
barred by limitation. 

[2] The learned Judge of the Small Cause 
Court who tried tha suit came to the conclusion 
that the defendants were entitled to protection 
of the clause in Bisk Note A, that no miscon¬ 
duct had been proved and also that the suit was 
barred by limitation. 

[8] For the purpose of the present Rule, we 
•must proceed on the assumption that the learn¬ 
ed Judge’s finding of fact that no misconduct 
bad been proved is correct. The other two quea. 
tions namely whether the defendant was en¬ 
titled to any speoial protection in view of the 
olause in Risk Note A or the question whether 
the suit was barred by limitation are questions 
•of law on whioh it is necessary to consider 
whether the learned trial Court’s conclusion is 
right. 

[4] Risk Note A forms the basis of the con¬ 
tract in oases where artioles are tendered for 
carriage whioh are either already in bad con¬ 


dition or so defectively packed as to be liable 
to damage, leakage or wastage in transit. The 

special olau3e runs thus: 

“I/We, the underBigDed do hereby agree and under¬ 
take to hold the Railway Administration. 

harmless and fees from all responsibility for the condi¬ 
tion in which the aforesaid goods may be delivered to 
the consignee at destination and for any loss arising 
from the sams except upon proof tbit such loss arose 
from misconduct on the part of the ltiilway Adminis¬ 
tration’s servants.” 

[ 5 ] In a recent case of the Patna High Court, 
viz. Governor General of India in Council v. 
Firm Bishundayal Bam Gourishankar, a. I. R. 
(35) 1948 Pat. 48, Meredith J. held that the word 
'I 093 ’ as used in Risk Note A cannot refer to any 
loss of the goods, but refers to loss arising from 
the condition in which the goods are delivered; 
that in other words the Risk Note A has no 
application at all to cases of failure to deliver, 
or pilferage, because a thing never delivered 
cannot be said to have been delivered in any 
condition, and therefore, no question arises of 
any loss arising from the condition in which the 
goods were found on delivery. It was accordingly 
held that the Railway Administration can never 
plead the execution of Risk Note A in bar to a 
olaim baeed on non-delivery, on account of 
pilferage. 

(6l In Bansi Rami. B. N. W. My. Co., 
61 ALL. 480: (A. I. R (16) 1929 ALL. 124), Sulai- 
man J. took a different view as regards the 
meaning of the words "loss arising from the 
same". He held that while this would mean loss 
arising from condition in which the goods are 
delivered, a shortage in weight is a condition in 
which the goods are delivered, and is covered by 
the saving clause in Risk Note A. 

[ 7 ] To hold that when, say X goods are 
consigned and (x-N) goods are delivered, really 
X goods are being delivered in a condition of 
shortage, involves som9 straining of the word 
‘delivery’- The fact, however, that the clause is 
clearly intended to cover cases of wastage and 
leakage of the contents justifies this straining, 
and I agree that for the purpose of Risk Note a, 
shortage in weight of goods is a condition in 
which the goods are delivered. It does not follow, 
however, that once Risk Note A has been execu- 
ted every case of short delivery will be covered 
by the saving clause. 

[8] It is necessary to look to the entire docu¬ 
ment to decide how far the protection of this 
clause in Risk Note A extends. The form opens 

with the words: . . 

««T 0 be used when articles are tendered for carnage 
which are either already in bad condition or so defec¬ 
tively packed as to be liable to damage, leakage or 
wastage In transit/* 

This clause was known to and muBt be taken to 
have been consciously in the mind of the parties 
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at the time, the risk note wa3 signed. When 
therefore in the operative portion of the docu¬ 
ment the signatory agrees to hold the Railway 
authorities 

“free from all responsibility for the condition in which 
the aforesaid goods may be delivered to the consignee 
at destination and for any loss arising from the same 
except upon proof that such loss arose from the mis- 
oonduct on the i>art of the Railway Administration’s 
servant,” 

the parties must be taken to have also agreed 
that this would apply only where the condition 
in whioh the goods are delivered may either be 
due to the faot that they were already in bad 
condition or to the fact that they were so defec¬ 
tively packed as to be liable to damage, leakage 
or wastage. 

[9] It is no doubt true that the very fact that 
in this case Risk Note A was executed is evi¬ 
dence to show that either the goods were in bad 
condition when tendered or they were so defecti¬ 
vely packed as to be liable to damage, leakage or 
wastage in transit. The evidence indicates that 
this was a case of defective packing inasmuch as 
the bags used were old. 

[ 10 ] Something more, however, is necessary 
before the saving clause can have operation. 

It must appear prima facie that the loss which 
actually occurred was in some way connected 
with the defective condition of the packing. That, 
in my opinion, the defendant has failed to show. 
When bags are old they may burst and wastage 
may occur because of that. The defendant’s own 
papers, the U. T. M. Book however clearly 
indicates that this was not a case of wastage 
because of the bad condition of the bags; for, it 
runs thus: "240 bags of R/seed of which found 7 
bags cut and slack through flap door gaps.” I 
find it impossible to put any interpretation on 
this except that the person who wrote this con¬ 
cluded from what he saw of the condition of the 
7 bags that they had been cut through the flap 
door gaps. 

[ 11 ] My conclusion, therefore, is that the 
special protection afforded by the clause in Bisk 
Note A is not available to the defendant in the 
circumstances of this case. 

[ 12 ] It was, however, argued by Mr. Bose on 
behalf of the opposite party that in any case the 
liability of the defendant oannot b9 more than 
that of a bailee and so th^defendant would not be 
liable to compensate the plaintiff unless it appea¬ 
red that the shortage wa3 due to oircumsfcances 
which were within the control of the Railway 
Administration. The learned Advocate has drawn 
my attention to a passage in the judgment where 
the learned Judge observes: 

“In the absence of such positive evidence given by 
tbe plaintiSa regarding misconduct on the part of the 
servants of the defendant who has given all material 
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and necessary evidence to show that the shortage was 
due to the circumstances beyond the control of the 
Railway Administration.” 

The learned Advocate asks me to consider this 
as a finding of fact that in faot the Railway 
defendant has proved that the shortage was 
beyond the control of the Railway Administra¬ 
tion. I am unable to read that passage in that 
manner. It does not appear that the learned 
Judge’s attention was drawn to the question 
whether the liability of the defendant would be 
merely just that of a bailee; in any case, he 
dos3 not record it as his conclusion that the 
defendant had proved that the shortage was 
due to oircum3tances beyond the oontrol of the 
Railway Administration. His statement, to my 
mind amounts only to this that the defendant has 
given evidence which if believed would tend to 
show that the shortage was due to circumstances 
beyond the control of the Railway Administra¬ 
tion. I must admit, however, that on going 
through the evidence of the two witnesses exa¬ 
mined on behalf of the defendant, I am unable to 
understand what evidence the learned Judge was 
thinking of when he said that tbe defendant had 
given evidence to show that the Railway Admi¬ 
nistration bad given all material and necessary 
evidence to show that the ehortsge was due to 
circumstances beyond the control of the Railway 
Administration. In the present case the shortage 
was due to presence of some gaps in the flap 
door. If evidenoe had been given that the extent 
of the gaps in tbe flap door of this wagon was 
such as oannot be prevented by ordinary care, I 
oould have taken that as evidence to show the 
shortage was due to circumstances beyond the 
control of the Railway Administration. Nothing 
has, however, been said by the witnesses either 
about the extent of the gap3 in this particular 
wagon or about the question whether suoh gap3 
can be prevented or not. The learned Advooate 
wanted me to assume that some gaps there must 
remain and argued that the mere existence of 
such gaps should not be considered to show any 
omission to take due care on the part of the 
Railway Administration. I do not see, however, 
any justification for making suoh an assump¬ 
tion in the absence of proper evidence on the 
record. 

[I3l My conclusion after a reading of the 
evidence i3 that it has not been shown that the 
shortage was due to circumstances beyond the 
control of the Railway Administration and 
consequently the defendant would be liable for 
compensation, unless the plaintiff’s claim appears 
to be barred by limitation. 

[14] On the question of limitation, the first 
point for decision is whether this case is to be 
governed by Art. 30 or Art. 31, Limitation Act. 
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Artiole 30 provides one year’s limitation from 
the date "when the loss or injury occurs" for 
8uit3 "against a carrier for compensation for 
losing or injuring goods." Artiole 31 provides the 
same period of one year from the date "when 
the gooda ought to be delivered" against a carrier 
for compensation for non-delivery of, or delay 
in delivering good3. Obviously, any oase of loss 
of goods would, at the same time, be a case of 
non-delivery. But there may bs cases of non¬ 
delivery even without any I 033 . Artiole 31 should, 
therefore, be held to apply to all oases of non¬ 
delivery other than those due to loss of the 
goods. In view of this, it would, I think, be pro¬ 
per to treat this case as covered by Art. 30, 
Limitation Act. 

[ 15 ] The question would then arise as to when 
jthe Ios 3 ocourred. Obviously, this would be a 
matter which the oarrier is in a much better 
position to prove than the plaintiff. We may in. 
deed think of many cases where neither the car. 
rier defendant nor the plaintiff is in a position 
to know when the los 3 has oooured. In the pre- 
sent case, there i 3 no evidence on the record to 
indicate when the loss did actually occur. Tne 
learned trial Court ha 3 stated in its judgment 
that some bags were out during transit between 
Delhi and Burdwan. The learned Advocate tor 
the opposite party has placed reliance on this 
statement and has argued that this Bhowed that 
the I 033 oertainly occurred some day before 28 th 
Maroh when the wagon reached its destination 

_Burdwan. I am unable to see, however, any 

basis in the evidence on record for the learned 
Judge's finding that the bags were cut duriDg 
transit. This appears to be a finding without 
any evidence and so I cannot attach any weight 
to this. 

[16] In the absence of any evidence on the 
point, it aeem3 to me that the date of the loss 
should be taken to be date on which the loss was 
firsb discovered, namely, 18th April 1947. This ia 
undoubtedly somewhat arbitrary, but there 
seems to be no other way in which to deal with 
a situation of this nature. If the time runs under 
Art. 80 from 18th Apiil 1947, the suit must be 
held to be within time after giving the plaintiff 
two month’s time for service of notice under 
B. 80 , Civil P. O. 

[171 I, therefore, hold that the suit was not 
barred by limitation. 

[18] Even if Art. 31 is held to apply to this 
oase, it seems to me that the suit is within time. 
Under Art. 81, limitation runs from the time 
"when the gooda ought to be delivered." In the 
present case, as in most cases, no special data 
was fixed as the time on which delivery would 
be made by the oarriar. In deciding what point 
Jof time should be held to be the time when 


the goods ought to be delivered it seems to me 
to be reasonable to take into aocount the date 
when the goods are despatched, the date when 
the goods reach the destination, the nature 
of the goods and the manner in which the goods 
are sent. Thus, if a wagon load of goods is sent, 
more time should be given after the despatch 
and the proper time for delivery than in a case 
where just a few bag3 are sect. Again, if the 
goods are o? a perishable nature, very little time 
should be given for delivery after the goods have 
reached their destination. It seems to be usual 
for the Railway Administration to send notices 
after the arrival of goods at the destination with 
a warning that if the goods are not taken delivery 
of within a certain period demurrage will be 
oharged. If and when such notice i3 issued, the 
point of time after which demurrage will be 
chargeable may very well be taken to be the 
time when the goods ought to be delivered. No 
evidence has been given in the present oase whe¬ 
ther any such notice wa3 issued. Me. Bose on 
behalf of the defendant has suggested that it 
may very well be that the defendant without 
obtaining any notice went by chance to the sta¬ 
tion on that day to see whether the goods had 
arrived and found that the goods had arrived. I 
do not think it necessary, however, for the pur¬ 
pose of lhi3 caso to arrive at any decision as to 
whether any suoh notice was served. Even in 
the absence of such notice, it seoms to me clear 
that when one wagon full of rape seed booked on 
18 th March at Delhi arrived at Burdwau on 28th 
March, the 16th of April on wbioh delivery was 
taken cannot reasonably be considered to bo be¬ 
yond tbe date when "the goods ought to be de- 
livered," I am, therefore, of opinion that even if 
Art. 31, Limitation Act, applies, the suit is with¬ 
in time. 

[19] The plaintiff's suit should, therefore, suc¬ 
ceed except that he i3 not entitled to the interest 
claimed for the period prior to the institution of 
tbe suit. 

[ 20 ] Accordingly, I would set aside the order 
of the learned Munsif and order that the suit be 
deoreed for the amount of rs. 128-9 0 . The plain- 
tiff should get bis C 03 ts in both tbe Courts. 

2 , 8 . Revision allowed. 

A. I. R. (37) 1950 Calcutta 397 [C . N. 147.] 
G. N. Da9 and Das Gupta JJ. 

Premananda — Plaintiff — Petitioner v. 
Dhirendra Nath Ganguly and others — Defen¬ 
dants—Opposite Party. 

Civil Rule No. 847 of 1949, D-/ 14 121919, from 
order of Sab-Jadga, 2nd Court, Howrah, D/- 17-5- 
1949. 

Court-lees Act (1870), Sch. II, Art. 17 (Bengal)— 
Suit lor partition—Allegation of joint possession— 
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Fixed court-fee of Rs. 15 paid — Evidence dislosing 
plaintiff not in possession—Effect of — Court-fees 
Act (1870), S. 7. 

The question as to what court-fees are payable on a 
plaint has to be decided on the allegation in the plaint 
and the nature of the relief claimed. Whatever may 
transpire in the evidence, 'the plaint remains the 
same until and unless it is amended. [Para 2] 

Where in a suit for partition, a fixed court-fee of 
Rs. 15 was paid on the plaint on the allegation of joint 
possession with other co-sharers, that court-fee must 
be held to be sufficient 60 long as the plaint is not 
amended and ad valorem court fee will not be payable 
on the value of the property on the ground that it 
transpired in the evidence that the plaintiff was not 
in possession. [Paras 2 & 7] 

Annotation : (’49-Com.) Court-fees Act, S. 7, N. 3. 

Sambhunalh Bctnerjee (Sr.) and Ganganarayan 
Chandra — for Petitioner. 

Sudhir Kumar Acharya — for Opposite Party. 

Das Gupta J. — The petitioner instituted a 
suit for partition on the allegation that along 
with the opposite parties he was in joint posses¬ 
sion of three plots of lands c. S. Plots Nos. 9313, 
9314 and 9315 of Mouza Bali. In view of the 
allegation and the nature of relief claimed he 
paid fixed court-fees of Rs. 15. After both parties 
had examined their witnesses and produced 
documents and closed their evidenoe the learned 
Subordinate Judge heard the arguments of the 
parties and then passed an order directing the 
appointment of a commissioner to ascertain 
the proper valuation of the suit property being 
of opinion that ad valorem court-fees on the 
value of the property was payable on the plaint. 
It is against this order that the plaintiff has filed 
the application and a rule was issued on the 
opposite parties to show cause why thi3 order 
should not be set aside The ground for the 
learned Subordinate Judge’s decision that ad 
valorem court-fee was payable was a statement 
made by the plaintiff in his evidence that he 
was not in possession of the suit property. 

[ 2 ] Mr. Banerjeo for the petitioner has con¬ 
tended and there can be no doubt rightly, that 
the question as to what court feus are payable 
on a plaint has to be decided on the allegation 
in the plaint and the nature of the relief claim¬ 
ed. Whatever may transpire in the evidence, 
the plaint remains the same until and unless it 
is amended and a conclusion on a consideration 
of the evidence that the plaintiff is or is not 
in possession cannot affect the nature of the suit 
as instituted in the plaint. In this case the 
plaint as already stated was for partition on the 
allegation of joint possession with other co¬ 
sharers and so long as that plaint is not amend- 
ed it must be held that the court.fees paid are 
sufficient, no matter what may transpire in the 
evidence, 

[3] If and when a Court comes to the con- 
elusion that the allegation of joint possession in 


the plaint is not borne out by the evidence the 
obvious result would be that the plaintiff’s suit 
would fail unless the petition is suitably amend¬ 
ed and further court fees paid. In the present 
case as the evidence on both parties has been 
closed we are in a position to see for ourselves 
whether the plaintiff's case of joint possession 
as made out in the plaint has been proved to be 
incorreot. Admittedly the plaintiff was recorded 
in the settlement operation as in possession of 
ore of the plots. The defendant, who was exa¬ 
mined himself, claimed to be in possession of 
this plot exclusively and that the plaintiff has 
never been in possession. This statement of the 
defendant alone cannot be held to be sufficient 
to rebut the correctness of the settlement record. 

[4] Mr. Achary, on behalf of the opposite- 
parties, laid much stress on the plaintiff’s state¬ 
ment in the evidence that he never possessed 
the suit property. This sentence has, however, 
to be read with the following sentence that the 
suit property is lying patit. I have no doubt in 
my mind that what the plaintiff wants to 
convey by his statement 'I never possessed the 
suit property’ was that he did not exercise any 
aots of actual possession such as cultivation or 
the like, because the land was lying patit. The 
position in view of the record of the plaintiff’s 
possession in the settlement khatian, which 
stands unrebutted, obviously is that the posses* 
sion of the other co-sharers of the suit property 
must be taken to be also plaintiff’s possession. 

[5] It may be mentioned in this oonneotion 
that the defendant ha3 nowhere said anything 
about ousting the plaintiff from possession. So 
long as there is no such ouster, plaintiff’s posses, 
sion remains, even though he may not be exer¬ 
cising any aotual acts of possession. 

[Gl Even if, therefore, it was permissible for 
the learned Court below to go into the evidence, 
in order to decide whether court fee on the 
plaint was sufficient, I am of opinion that the 
evidence on the record does not justly the oon- 
olusion at which he arrives that the plaintiff’s 
allegation of joint possession has been proved to 
be untrue or that the plaintiff is out of possession. 

[7l My conclusion, therefore, is that the 
learned Subordinate Judge is wrong in hie 
opinion that ad valorem court-fee is payable on 
the plaint and that the fixed court-fee of Bs. 15 
paid by the plaintiff i3 sufficient. I would ac¬ 
cordingly make this rule absolute and set aside 
the order passed by the learned Subordinate 
Judge. There will be no order for costs. 

G. N. Das J.—I agree. 

g.m.j. Rule made absolute , 
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A. I. R. (37) 1950 Calcutta 399 [C. N. 148.] 

Sinha J. 

In re Mahaluxmi Cotton Mills, Ltd .— 

Applicant. 

Ordinary Original Suit Decided on 13-6-1949. 

(a) Companies Act (1913), S. 153—Creditors. 

For the purposes of an application for sanctioning a 

scheme of arrangement under 'S. 153, the creditors 
whose names appear in the books of the company 
should be considered as creditors and their votes 
should be taken into account. Creditors whose names 
do not appear In the books have to show to the 
satisfaction of the Court that they are creditors. 

(Para 11] 

Annotation: (’48-Man.) Companies Act, S. 153 N. 9. 

(b) Companies Act (1913), S. 153—Proxy. 

At a meeting of creditors only creditors are entitled 
to be present. Persons who have proxy from creditors 
but who are not themselves creditors cannot attend 
the meeting. '[Para 1*2] 

Annotation: (’46-Man.) Companies Act, S. 153 

N. 13. 

Order —This is an application for sanction 
of a soheme of arrangement under a. 153, Com- 
panies Act. The Company wag incorporated in 
the year 1921 with an authorised capital of 
RS. 20.00,000 divided into 80,000 shares of Rs. 25 
eaoh. The authorised capital is now divided into 
4,00,000 shares of Rs. 5 each. The issued capital 
is Rs. 20,00,000 and the amount of capital paid 
up or credited as paid up is Bs. 19,86,898. The 
Registered Office of the Company is at 18 , Netaji 
Subhas Road, Calcutta. The object of the Com* 
pany is, inter alia, to deal in cotton and to 
carry on the business of ginning cotton, spinning 
yarn and manufacture of linen doth and other 
goods. 

[S] The Managing Agents of the Company 
are M/s Hemendra Nath Dutta & Sons Limitod, 
a private limited company. They were so 
appointed on 10th March 1943 for a period of 
20 years. Two of the Directors of the Managing 
Agenoy Company, viz., Hemendra Nath Dutta 
and Rabindra Nath Dutta are also Directors of 
the Company. The business of the Company is 
at present being carried on by a Board of 
Directors consisting of persons other than the 
said Hemendra Nath Dutta and Rabindra Nath 
Dutta. The present Board of Directors has 
suspended the said Managing Agents. 

[3] On 29th November 1948, an application 
was presented to me for sanction of a scheme 
which was annexed to the petition. I admitted 
the petition and gave directions for holding a 
meeting and fixed the date of hearing for 26 th 
January 1949. Pursuant to the direotions, on 
9th January 1949, the meeting was held but it is 
said that certain creditors whose debts were 
disputed created disturbances, by reason whereof 
the creditors could not consider and vote upon 
tire soheme. 


[4] The matter came before me on 25fcb 
January 1949. I, thereupon, gave fresh directions 
for holding meetings of the creditors and share, 
holders. I directed that creditors whose claims 
were disputed by the company would be entitled 
to attend the meeting and their votes would be 
separately recorded. I further directed that 
notice of the meeting together with a proper 
form of proxy and a copy of the scheme should 
be sent to each oreditor and shareholder to his 
respective address as recorded in the books of 
the company. I also directed that any person 
whose claim was disputed by the company and 
who applied to the special officer in writing at 
least 10 days before the date appointed for the 
meeting would be entitled to be supplied with a 
proxy form. I fixed the hearing of the applica¬ 
tion for 23th March 1949. 

[6l I have forgotten to mention that on 29th 
November 1948 I appointed Mr. A. B. Gupta a 
Chartered Accountant, to investigate the work- 
ability of the scheme and the eaid auditor was 
to submit his report on 3lst December 1948. The 
report of the auditor was to be available for 
inspection by the creditors at least a week before 
the meeting. I aleo appointed Mr. S. N. Bose, 
a3 a Special Officer and ordered him to make 
an inventory of the books and assets of the 
applicant. Pursuant to the directions Mr. A. B. 
Gupta investigated the accounts and made a 
report. He reported that there was huge los3 of 
liquid assets amounting to about Rs. 29,00 000. 
According to him the liabilities of the company 
were Rs. 44.00,000 and the available resources 
for meeting the liabilities was R9. 27.00,000 and 
the scheme waB likely to founder for want of 
finance. 

[6] On 13th March 1949, meetings of creditors 
and shareholders were held. Mr. S. Banerji, a 
member of the Bar, acted as Chairman of the 
Meeting. The auditors’ report as well as the 
opinion of M/s K. 0. Roy Chowdhury & Co., 
Auditors, commenting on the report of Mr. Gupta 
were placed before the creditors and explained 
to them. Mr. Keahab Chandra Bose and Mr. 
B. M. Bagaria, Solicitors attended the meeting 
as holders of proxies from numerous creditors 
of the company. At first the entire scheme was 
presented to the creditors for their acceptance 
or rejection and it was rejected by an overwhel¬ 
ming majority of creditors. Votes, of the credi¬ 
tors were not, however, recorded. Thereafter 
the clauses of the soheme were considered. Mr. 
Bagaria proposed certain amendments. The 
Chairman, although he was of the opinion that 
Mr. Bagaria was not entitled to move any am* 
endment permitted him to do so. The amend- 
meats were eeconded by Mr. Keshab Chandra 
Bose who was also not a oreditor. The motion of 
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Mr. Bagaria was supported by admitted credi¬ 
tors of the value of rs. 10,965-9-3 and by disputed 
creditors whose claims amount to Rs. 11,96.495- 
7 -9. Tue value of the creditors who opposed the 
motion was R=>. 4,00,755.7-10. Thereafter, one 
Mr. Tallaty, moved certain amendments. The 
motion was supported by admitted creditors of 
the value of Rs. 4 00.112-9*6 and disputed credi¬ 
tors of the value of Rs. 39,717-10-9. The motion 
wa3 opposed by admitted creditors of the value 
of Rs. 10,715-15-3 and disputed creditors of the 
value R?. 11,41,981-13 6. 

[7] The Chairman reported that tb9 scheme 
as amended on the motion of Mr. Tallaty was 
passed by the requisite majority of creditors in 
number as well as in value whose claims were 
not disputed by the company. The scheme as 
amended is annexed to the report of the Chair¬ 
man, and marked 'G\ At the meeting of the 
shareholders, the scheme as amended was accep¬ 
ted by the shareholders of the value of Rs. 4,84,080 
and opposed by shareholders of the value of 
Rs. 27,830. 

(8l It i3 submitted that the scheme as amen- 
ed should ba sanctioned by me because it has 
been passed by the requisite majority of credi¬ 
tors and shareholders. 

[9] Mr. S. C. Bose, appearing on behalf of 
some creditors, whose claims are disputed by the 
company, submits that the scheme has not been 
passed by the requisite statutory majority. The 
disputed creditors may he classed into two cate¬ 
gories. There are creditors whose names appear 
in the books of the company as creditors, and to 
whom proxy forms were sent by the spsoial 
officer pursuant to the directions given by the 
Court. On the date when directions were given 
their debts were not denied or disputed. There 
is another class of creditors whose names do not 
appear in the books of the company. The proxy 
forms were sent to them on their application to 
the speoial officer. The Chairman considered the 
creditors of both the classes I have mentioned as 
disputed creditors and in coming to the oonclu- 
eion whether the scheme was passed by the re. 
quisite majority did not take into aocount both 
the said classes of creditors. He has only consi¬ 
dered creditors whose debts were admitted by 
the company and on such consideration has re- 
ported that the scheme has been passed by the 
requisite majority. 

[ 10 ] Another point which has been raised is 
whether the votes cast by Mr. Bagaria and Mr. 
K. 0. Basu holding proxies from creditors should 
betaken into account. The Chairman was of the 
opinion that they were not entitled to be present 
or vote, though he allowed them to be present 
..ud recorded their votes. If the votes cast by 
Mr. Bagaria and Mr. Basu are taken into con¬ 


sideration it is clear that the soheme has not 
been passed by the requisite majority. 

[lid I am ot opinion that for the purpose 
of this application, the creditors whose names 
appear in the books of the company should be 
considered as creditors and their votes would 
taken into account. The creditors whose names do 
not appear in the books of the company should 
not be considered as creditors unless they can 
show prima facie on this application to the satis¬ 
faction of the Court that they are creditors. 

[ 12 ] I am, however, of opinion that Mr. 
Bagaria and Mr. Basu were not entitled to be 
present in the meeting as holders of proxy from 
creditors. It ba3 been held in England that for the 
purposes of a meeting of any particular olass, 
proxies can be given only to the members of that 
class. In other words, at a meeting of creditors, 
only creditors were entitled to be present. Per* 
sons who hold proxies from creditors but who 
were not themselves creditors could not attend 
the meeting. 

[13] Sir George Jessel held that it was a well- 
established rule that at a-meeting held of a class 
of persons, holders of proxies who do not belong 
to the olass are not entitled to be present or to 
vote. Mr. S. C. Bose contended that that rule was 
based on the General Order and Rules of the 
High Court of Chancery 1863, Rule 46 and should 
not b9 followed in India. He has also referred 
to adverse critioisma of the rule in Palmer on 
Company Precedents and Buckley on Companies 
Act. He also referred to a case reported in Be 
General Mortgage Society (Great Britain) 
Ltd. (1942) 1 ALL E. R. 414: (1942 Ch. 274). 

[14l It appears, however, that the rule is one 
of general application. In 8. 79, Companies Act, 
it is provided that a meeting of shareholders 
cannot be attended by a proxy holder who him¬ 
self is not a shareholder. A similar rule appears 
in Art. 65 of Table a, Companies Act. In 8. 116 
which is the section in the Companies Act of 1929 
in England corresponding to 8. 79 of the Indian 
Act, there is ro provision similar to the provision 
in S. 79, Companies Aot. The intention of the legis¬ 
lature in the case of meeting of shareholders 
was that it must be attended by persons of the 
same class and not by outsiders as holders of 
proxies from shareholders. It is difficult to see 
why a different rule should apply in the case of 
meetings of creditors. There seems to be sound 
reason why meetings of creditors should be 
attended only by creditors and not by any out* 
aiders. The rule was said to be well established 
in the time of Sir George Jesell. That rule has 
been followed in England except where there ia 
any statutory provision empowering outsiders to 
be present at meetings of a class of persona. 
The case reported in Be. General Mortgage 
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Gooiety (Qreat Britain) Ltd, { 1948) 1 ALLE.R. 
414: (1942 Oh. 274) is a case of that class. 
There. B. 150 of the winding-up rales olearly 
provided that the Official Receiver ooald be pre- 
sent at a meeting of the creditors. There would 
have been no necessity for such a rule unless it 
was well established that the meeting could not 
be attended by any person outside the clasB of 
persona who were holding the meeting. For these 
seasons, I think I should follow the decision of 
Sir George Jessell in preference to the critioism 
of the text book writers. 

[15] I am, however, of the opinion that there 
might have been justifiable misapprehension in 
the minds of creditors as to whether an outsider 
oan be appointed as a proxy or not. It appears 
"that there is a large number of creditors who 
wanted to oppose this scheme but whose votes 
have to be disregarded because of the faot that 
they appointed as proxy somebody who was not 
a creditor. I think I should give these creditors 
a further opportunity to express their wishes in 
regard to the scheme by appointing persons as 
proxies who are creditors. 

[16] There has been considerable discussion 
aa to how the scheme should be altered in order 
~to meet the wishes of the creditors. It is more 
nr less agreed that the scheme should be altered 
in order that it may be workable and fair. I have 
been asked to make alterations in the scheme 
pursuant to a clause therein which empowers me 
to do so. I am, however, unwilling to introduce 
extensive alterations into the soheme without 
their being considered by the creditors. I will, 
however, indicate the alterations which I consi¬ 
der to be desirable and leave it to the creditors 
to consider the soheme as altered by me and 
ftooept it with or without alterations. I have 
annexed the soheme as altered by me in my 
judgment. 

[17] I deoline to sanction the soheme as pas* 
sed at the meeting. I direot a meeting of oredi- 
tors and shareholders to be held on 26th June 
1949. Mr. Sankar Banerjee will be the Chairman 
■at the meeting. He will separately reoord, (a) 
the votes of creditors whose claims are admitted, 
(b) votes of creditors whose olaims may be dis- 
-puted but whose names appear in the books of 
•the oompany, (o) votes of creditors whose names 
<do not appear in the books of the oompany. 

[18] The disputed creditors whose names do 
not appear in the books of the oompany and 
whose debts are disputed by the oompany will file 
before the Speoial Officer, a statement of their 
blaims with particulars on or before isth jane 
1949 and I will decide at the time of the hearing 
Of this application whether they are to be trea¬ 
ted as creditors or not for the purposes of this 
Application. 
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[19] I also direot the Special Offioer to make 
a report as to the financial position of the com¬ 
pany and as to the workability of the scheme, 
the report to be filed on or before 2nd July 1949. 
[The rest of the portion of the judgment whioh 
is the soheme mentioned in para. 16 is not mate¬ 
rial for reporting], 

D.h. Order accordingly. 
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Nirode Mohan Roy—Objector — Appellant V. 
Cham Chandra Mazumdar — Respondent. 

A. F. 0. D. No. 147 of 1948, D/- 31-8-1949, against 
decree of D. J. DarjeeliDg, D/- 9 0-1948. 

Succession Act (1925), S. 63 (c) — Scribe as 
attesting witness—Evidence Act (1872), S. 68. 

A soribe can be held to be an attesting witness of the 
will, only if apart from having seen the document execu¬ 
ted and having put his signature on the dooument in the 
presence of the testator, he also signed it as a witness. 
However, the mere description of himself as soribe 
cannot stand in the way of a finding tLat he signed as 
a witness, for, the use of the word “scribe” before or 
after the signature may be given by way of additional 
information. [Paras 19 and 20] 

Annotation: {’46-Man.) Succession Act, S. 63 N. 7 
pt. 1; Evidence Act, 8. 68 N. 5. 

Panchanan Qhose and Shambhu Nath Batierji 
(Sr.)— for Appellant. 

Rajendra Bhushan Bakshi and Satya Priya Qhosa 

—for Respondent. 

Das Gupta J.—The question for decision in 
this appeal is whether the signature of one Sarat 
Chandra Chattopadbyay who, apart from having 
written the will, eaw the testator execute the will 
and affixed his signature in the presence of the 
testator is sufficient attestation within the mean¬ 
ing of S. 63, Succession Act. The testator Chandra 
Mohan Roy had in the year 1924 executed a will 
by which he left certain properties to his two 
nephews (brother’s sons), Ksbirode Mohan Roy 
and Nirode Mohan Roy and left the residue to 
his daughter’s sons. In 1926, he executed another 
will which is the subject-matter of the present 
litigation and by this will he left certain proper¬ 
ties to Ksbirode Mohan Roy and the residue to 
his daughter’s bods. Chandra Mohan Roy, the 
testator, disappeared shortly after the execution 
of this will in 1926 and has not been since heard 
of by the persons who are likely to hear of him 
if he was living. Cbaru Chandra Mazumdar, who 
is Chandra Mohan’s daughter’s son, applied for 
letters of administration with a copy of the 
will annexed and citation having issued on the 
brother’s bods, Nirode Mohan entered caveat. 
The grounds on which he raised objection were 
that the alleged will has not been executed by 
Chandra MobaD; that it had not been attested 
according to law and that Chandra Mohan at 
the time of the alleged will bad no testamentary 
capacity. 
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[ 2 ] The learned Probate Court has come to 
the conolusion that the will was duly executed, 
attested in accordance with law and that 
Chandra Mohan had testamentary capacity at 
the time of the alleged will. It has accordingly 
ordered letters oi administration with a copy 
of the will annexed to be issued to the applicant 
Charu Chandra Mazumdar. 

[3] In this appeal by Nirode Mohan Roy, the 
findings of the trial Court on the question of the 
execution of the will by Chandra Mohan Roy or 
on the question of his having testamentary 
oapacity at the time of the will are not disputed. 
The one point on which the appeal has been 
pressed by Mr. Ghose appearing on behalf of 
the appellant is that assuming that Sarat 
Chandra Chattopadhj ay, the scribe of the will, 
affixed his signature in the presence of the 
testator, this would not amount to attestation 
within the meaning of law. Mr. Ghose contends 
that while it is necessary for such an aot of 
signature to amount to attestation that the 
signatory must have seen the testator sign the 
document and must have signed it himself in 
the presence of the testator, these facts are not 
sufficient for the act to amount to attestation, 
but that it is also necessary that at the time 
the signature was affixed this signatory did so 
by way of saying that he had seen the execution. 
He admits that no words are necessary to be 
aotually put on the document to the effect that 
he had seen such execution; but it i3 necessary, 
according to him, that the Court from a consi¬ 
deration of all the circumstances including the 
position of the signature in the document and 
the evidence of the witnesses must be in a 
position to hold that at the time the signature 
was affixed, the signatory did do so by way of 
baying that he had seen the execution. Mr. 
Ghose has tried to convince us that in this case 
the circumstances and the evidence do not 
justify such a conclusion. 

[ 4 ] Mr. Rujendra Bhusan Baksbi appearing 
on behalf of the respondent has tried to convince 
us, cn the contrary, that the circumstances of 
the case including the oral testimony of the 
witnesses do justify the conclusion that at the 
very time Sarat Chandra Chattopadbyay, the 
scribe of the document, affixed his signature he 
did so in the capaoity of a witness, by way of 
saying that he had witnessed the execution. He 
has also contended that even if we are not pre¬ 
pared to come tc such a conclusion, this appeal 
should fail; for, according to him, the law does 
not require for the act of signing to amount to 
attestation that the signatory must at that very 
time affix the signature in the capacity of a 
witness. It is sufficient, aooording to him, if 
the signatory has seen the testator execute the 
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will and has put his signature in the presence oi 
the testator. 

(6l Before coming to a consideration of the 
fact whether Sarat Chandra Cbattopadhyay 
affixed his signature on this will as a witness 
or not, it will be proper to arrive at a decision 
on the question of law which is in dispute. 

[6l On the question whether for an act of 
signing to amount to attestation, it is necessary 
in addition to the fact of the signatory seeing 
the testator execute the document and his affix, 
ing the signature in the presence of the testator, 
that the signatory must 'at the time of affixing 
any signature do so in the capaoity of a witness, 
there has been divergence of judicial opinion. 
In this Court, the question came up for conside¬ 
ration as early as the year 1880 in the case oi 
Hurro Sundari v. Chunder Kant , 6 cal. 17 ; 
(6 0. L. R. 303). It was held by Garth C. J. 
sitting with Mitter J. that if the Registrar and 
the person who identified the testatrix at the 
time of registration signed their names in the 
presence of the testarix os attesting her own 
admission that she had signed the will that 
would be sufficient, as an attestation, to satisfy 
the requirements of the law. A different note 
was struck a few years later by Harrington J. 
sitting on the Original Side ot this Court in the 
case of Raj Narain Ghcsh v. Abdur Rahim, 
6 C. w. n. 451* HarriDgton J. held in that case 
that 

“in the absence of anything to show that it is incum¬ 
bent upon the attesting witness to be described as such 
in a deed which he attests, that a person who was 
present and witnessed the execution and whose name 
appears on the document is a competent witness to 
prove the execution,” 

and as in this case it was shown that two pec- 
sons were present and saw the executant sign 
the deeds and one of them had been called to 
prove what passed, this proof was sufficient and. 
the execution of the mortgage deeds was good. 
The same view was taken in the case of Dina - 
7 ncyee Deli v. Bon Behari, 7 c. w. N. 160 and 
in the later case of Jagannath v. Bajrang Das, 
48 cal. 61 : (A. I. R. (8) 1921 Cal. 208). In this 
last mentioned case, objection wa 3 clearly taken 
that where a person who is present and witnesses 
the execution of a deed is therein described 
merely as the writer of the deed, he is not an 
attesting witness within the meaning of the law. 
This objection was rejected by the learned 
Judges. The Privy Council decision in Shamu 
Patter v. Abdul Radir, 39 I. A. 218 :(16 I. 0* 
260 p. C.), was oited in that oase but the learned 
Judges of this Court held that the Privy Coun¬ 
cil oase turned on the question whether a person 
could attest a document on an acknowledgment 
by the executant that the signature on the docu¬ 
ment was his and did not feel themselves bound 
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by the other observations of their Lordships of 
the Privy Council on what amounted to attests- 
tion. 

[ 7 ] The same view of the law has been taken 
in a number of deoisions of other High Courts. 
In the oase of Radha Kishen v. Fateh Ah, 20 
ALL. 632 : (1893 A. W. N. 148), it was held that 
a deed might be legally proved by the evidence 
of the soribe who had signed bis name, but not 
explicitly as an attesting witness, on the margin 
and had been present when the deed was exe¬ 
cuted. It appears that the learned Subordinate 
Judge from whose decision the appeal was made 
to the High Court considered that “as the scribe 
was not an attesting witness, his evidence was 
not legally sufficient to prove the bond.” The 
Court held that if the Munaif and the Subordi¬ 
nate Judge believed the evidence of the scribe 
they were quite at liberty on that evidence alone 
to find that the bond had been executed. It is 
not very clear from this report what in fact the 
evidence of the soribe was, but apparently the 
evidence merely showed that the scribe had 
seen the executant execute the bond and bad 
himself signed in the presence of the executant, 
and did not show that he had signed as an 
attesting witness. 

[8] In Paramasiva Uday an v. Krishna 
Padayachi, 41 Mad 635: (A. 1 . R. (6) 1918 Mad. 
491), which was also cited in support of this 
view, it appears that the learnel Judges refused 
to accept a proposition that merely because a 
person had called himself a scribe, he was in¬ 
capable of being regarded as an attesting wit- 
ness. An observation oocurs in one part of the 
judgment which was delivered by Seshagiri 
Ayyar J. that "the essence of attestation is that 
the person must have seen the document execut¬ 
ed.” This judgment was mainly directed to show 
that it would be wrong to say that under no 
circumstances could a soribe be an attesting 
witness. The question which now demands our 
consideration namely whether it is also neces¬ 
sary that the scribe should sign as an attesting 
witness does not appear to have been directly 
considered there. Another deoision of the Mad¬ 
ras High Court which has been cited before u3 
is that in Veerappudayan v. Muthukarappan 
Thevan, 24 m. L. j. 634 : (19 I. 0. 689) where it 
was held that when the writer of a document 
Bigns his name below the executant's, whether 
he can be regarded as an attesting witness 
depend on the facts and circumstances of each 
oase and that to be so regarded it is not neceB- 
sary that he should describe himself as a witness 
or that there should be a testimonium olause, 
provided it appears that he intended to attest 
the execution. An observation on whioh muoh 
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reliance was put by the learned Advocate for 
the respondent runs thus : 

“Where be subscribes his name at the time of execu¬ 
tion it would not be improper to presume that he 
intended to attest the execution.” 

[ 9 ] As has been noticed, in the very first case 
which came before this Court namely the case 
of Hurro Sundari v. Chunder Kant , 6 cal. 17 : 
(6 0. L. R. 303), Garth 0. J. took care to men. 
tion that to prove attestation it must be shown 
that the persons, namely in that case, the Regis¬ 
trar and the identifying witnesses, signed their 
name in the presence of the testatrix “ as attest¬ 
ing her own admission that she had signed the 
will”. This view that it was necessary that the 
signature should be as attesting the admission 
of execution was strongly underlined (here italici¬ 
sed by Rankin 0. J. in Abinash Chandra v. 
Dasarath, 32 0 . w.n. 1228 : (a. i. r. (16) 1929 cal. 
123). The question which came up for considera¬ 
tion in this case was whether a person who was in 
faot the scribe and had affixed his signature— 
apart from another signature on the margin to the 
effect that he had read the document cut to tho 
exeoutaut and also that he had put in certain 
alterations as the exeoutaut desired—underneath 
the word " scribe ”, is an attesting witness so 
as to satisfy the requirements of the law. It 
was held that unless it was further clear that 
this signature was by way of saying at the time 
that he has seen the execution of the document, 
he is not an attesting witness. Rankin C. J. 
delivering the judgment of the Court disous9ed 
in some detail the definition of " attested ”, as 
given by Aot XXVI [26] of 1926 amending the 
Transfer of Property Act- His Lordship pointed 
out that a man’s name may be put on an in¬ 
strument by way of authenticating a statement 
that the supposed testakoc did not execute ; it 
may be put by way of professional advertise¬ 
ment to show that he acted as the scribe or by 
way of showing that he acted as the scribe for 
other purposes than professional advertisement; 
it may be put down for authenticating a parti, 
cular correction in the body of the deed; and 
proceeded to say that in all these cases, it seemed 
wrong to say that because the man’s signature 
is on the document at all disregarding the pur¬ 
pose for which it is on the document and 
disregarding altogether what his signature is put 
to authenticate—the man in question is an attest¬ 
ing witness. His Lordship then said : 

«• xo take the ordinary case, a man is an attesting 
witness when ho has seen the execution of the instru¬ 
ment and has pat his name on the document by way 
of saying at the time that he has seen the execntioa 
of the document.’’ 

[10] la a recent decision of this Court re. 
ported, In the goods of Gokulchand Gandhi, 
I. L. B. (1944) 2 Oal. 388 : (A. I. B. (33) 1946 Oal, 
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168 ), Sen J. sitting singly accepted this view of 
the law. 

[ 11 ] This view found favour with the learned 
Judges of the Bombay High Court in Ranu v. 
Laxmanrao, 33 Bom. 44: (l i, o. 46i). Their 
Lordships referred to the observation of Lord 
Campbell in the English deoision in Burdett v. 
Spilsbury, (1843) 10 0. & P. 340 : (59 R B. 105) : 

“ What ia the meaning of an attesting witness to a 
deed: Why, it is a witness who has seen the deed 
executed and who signs it as a witness, ” 

and Eaid this was the meaning of attesting wit¬ 
ness in 8. 68, Evidence Aot. On this view of 
the law, they held that where the writer of the 
deed in concluding the writing of the body of 
the document stated that it was written by him 
he could not be treated as an attesting witness. 
This decision was followed by the same Court 
in Dalichand v. Lota Sakharam, 44 Bom. 405 : 
(a. I. R. (7) 1920 Bom. 249) and it was held that 
a writer of a document who puts his signature at 
the end of a document could not be treated as an 
"attesting witness” unless he actually signed as an 
attesting witness in the dooument. The Bombay 
High Court has accepted this view of the law, 
again in a very recent decision in Ttmmavva 
v. Channava Appaya, 50 Bom. L. -r. 260 : 
(a. i. r. (35) 1948 Bom. 322). Reference has 
been made in the judgment of this case to 
a Privy Council decision, Barnard and Co. 
v. Alak Manjary Kuari, 26 Bom. L. B. 737 : 
(A. I. R. (12) 1926 P. 0. 89), where this view is 
said by the learned Judge to have been indirect¬ 
ly accepted. 

[12] The Allahabad High Court which in the 
earlier case of Radha Kishen v. Fateh Ali 
Ram, 20 ALL. 532: (1898 A. W. N. 148), had taken 
a different view, accepted in the later deoision 
of Badri Prasad v. Abdul Karim, 35 ALL. 254: 
(19 i. 0. 451), the view that to be an attesting 
witness within the meaning of 8. 68, Evidence 
Act, the witness must have seen the dooument 
executed and have signed it as a witness. Reli¬ 
ance was placed among others on the English 
deoision Burdett v. Spilsbury, (1843) 10 0. & F. 
840 : (59 R. R. 105) mentioned above. 

[13] It seems clear on a consideration of 
these authorities that though even in recent 
years a discordant note has now and then been 
struck, the view that has prevailed in almost 
all th9 High Courts in recent years is that in 
order to be an attesting witness a person need 
not only see the execution and sign in the 
presence of the executant but must also sign as 
a witness. In view of the divergence of judicial 
opinion mentioned above, I have tried to 
approach the question myself, as if there was 
no authority to influence my decision. I have 


examined for this purpose the phraseology of 
B. 63, Succession Act which runs thus: 

(c) The will shall be attested by two or more 
witnesses, each of whom has seen the testator sign or 

affix his mark to the will.and each of ;he 

witnesses shall sign the will in the presence of the 
testator.” 

It seem3 to me of some importance that 
although in the latter part of the seotion the 
word ‘sign’ is U3ed, in the clause "eaoh of 
the witnesses shall sign the will", a different 
word ‘attested’ was used in the earlier portion. 
This difference will be meaningless except on the 
view that ‘attested’ means something more 
than mere signature of a person who has seen 
the testator sign. We often use the words 
"attested by me” when putting a signature 
below the signature of some other parson whom 
we have seen signing. The word ‘attest’ in 
such a context oan only mean that I have put 
the signature as testifying to the faot that I 
have seen the person sign. It is clearly not 
necessary for a person to be an attesting 
witness within the meaning of law that words 
of this nature, "attested by me" or any other 
words should be U3ed. But the deliberate use of 
the words ‘attested’ in preference to the word 
‘signed’ will be meaningless unless it be held 
that whether or not any words to indicate attes- 
tation are there it must appear to the Court 
that the person has in fact signed in the capa¬ 
city of a witness. 

[14] It seems to me that all doubts in this 
matter are set at rest by the decision of the 
Privy Council in Shamu Patter v. Abdul 
Kadir, 391. A. 218 : !(16 I. 0. 250 P. 0 .). As I 
have already indicated above, Newbould and 
Panton JJ. in Jagannath v. Bajrang Das, 48 
Cal. 61: (a. I. R. (8 ) 1821 oal. 208), did not con- 
sider this Privy Council deoision of any assist- 
anca to them. With great respect to their 
Lordships, I am unable to take the same view. 
The point directly in issue in that case un¬ 
doubtedly was whether the Transfer of Pro¬ 
perty Act, 8 . 69, providing that a mortgage can 
be effeoted only by a registered instrument 
signed by the mortgagor and attested by at 
least two witnesses is complied with when the 
witness not having been present at the execu¬ 
tion of the instrument by the mortgagor attested 
subsequently thereto on his acknowledgment 
of his signature. It is hardly necessary to state 
that this case came up before their Lordships 
before the recent amendment of 1926 by which 
attestation of a mortgage deed may take place 
on acknowledgment by the executor. Their 
Lordships of the Privy Counoil held in that 
case that the requirements of S. 59 were not 
oompliei with when the witness without having 
been present at the execution attested sub3e- 
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quently on his acknowledgment. In oourse, 
however, of the dismission of the law, their 
Lordships made an observation whioh seems to 
me of very great importance for our present 
purpose. It is at p. 226 of the report : 

“Section 68, Evidence Aot (I (1) of 1872 ), which 
deolares that ‘if a dooument ia required by law to be 
attested, it shall not be used as evidence until one 
attesting witness at least has been called for the 
purpose of proving its execution,’ appears to their 
Lordships to indicate that the Indian Legislature used 
the word ‘attested’ in the senee in which it ha6 been 
oonstrued through a series of decisions in the English 
Courts.” 

In an earlier part of the deoision, namely, at 
p. 225 their Lordships quoted on the one hand 
the opinion of Dr. Lushington in Bryan v. 
White, 2 Rob. 816 that " attest means that 
persons Bhall be present and see what passes, and 
shall, when required, bear witness to the facts" 
and the observation of the Lord Chancellor in 
Burdett v. Spilsbury, (1843) 10 cl. & F. 340: (169 
R. R 106): "The party who sees the will executed 
is in fact a witness to it; if he subscribes as a 
witneEB he is then attesting witness." 

[16] It is true that in Bryan v. White, 

2 Rob. 316, Dr. Lushington did not, in his defi- 
nition of "attest”, inolude the requirement that 
the signature Bhall be as a witness. There can, 
however, be no doubt that under the English 
lawi as it stood at the time of the deoision of 
their Lordships in Shamu Patter's case, 39 I. A. 
218 : (16 I. 0. 260 p. 0.), it was already settled 
that to be an attesting witness it was necessary 
also that a person should sign as a witness. This 
is dear from the speeches of Lord Campbell and 
the Lord Ohanoellor in Burdett v. Spilsbury, 
(1843) 10 Cl. & F. 340 : (169 R. R. 106). Lord 

Campbell in the later part oi his speeob said : 

“What Is the meaning of an attesting witness to a 
deed : Why, it ia a witness who has seen the deed 
executed, and who signs it as a witness. He is a good 
attesting witness, although there should not be upon 
the deed itself, a memorandum saying that it ia signed, 
sealed and delivered in his pretence.” 

The Lord Chancellor said : 

“The party who Bees the will exeouted Is in faot a 
witness to it; if he subscribes aB a witness, he is then 
an attesting witness.” 

[16] In my judgment, we have the high autho- 
rity of the Privy Council for holding that the 
Indian Legislature used the word "attested" in 
B. 69, T. P. Aot in the sense in whioh it has been 
oonstrued in the English Courts. It has not been 
suggested to us that the word should not be taken 
in the same sense in S. 68, Sucoeesion Aot. I oan 
see no justification for a view that any distino- 
tion should be made between the meaning of 
the word as used in s. 69, T. P. Aot and B.£8, 
Succession Aot. 

[17] The position thns is that we have to take 
the word "attestation" in the same meaning as 


settled by the English decisions; and there can 
be no doubt after the House of Lords case 
Burdett v. Spilsbury, (1843) 10 cl. & F. 340 : 
(169 R. R. 106), that the law as settled in England 
is that to be an attesting witness a person must 
also sign as a witness though it is not necessary 
that there should be any words to that effect in 
the deed itself. 

[ 18 ] In a later deoision of the Privy Counoil, 
Sarkar Barnard and Go. v. Alak Manjary 
Kuari, A.I.R. (12) 1926 P. O. 89 : (26 Bom. L. R. 
737), this question whether it is necessary for an 
attesting witness to sign as a witness did come up 
for consideration. It was held by the High Court 
of Patna that a person not having subscribed as 
a witness was not an attesting witness and was 
held on that ground that the mortgage bond had 
not been attested by at least two witnesses and 
that it could not be enforced against the mort¬ 
gagors. Lord Shaw delivering the judgment of 
the Privy Council disposed of this appeal in these 
words : 

“This appeal haB been presented ex parte. Every¬ 
thing in itB favour that oould be eaid has been said. 
Their Lordships are of opinion that it is a hopeless 
appeal and will humbly advise His Majesty to dismiss 
it accordingly.’’ 

In my view, this oase should aleo be taken to 
be authority for the proposition that a person 
who does not subscribe as a witness is not an 
attesting witnees witbin the meaning of the law. 

[19] My conclusion, therefore, is that Sarat 
Chandra Chattopadhyay can be held to be an 
attesting witness of the will, only if apart from 
haviDg seen the document exeouted and having 
put his signature on the document in the pre¬ 
sence of the testator, he also signed it as a 
witness. The learned District Judge does notl 
appear to have gone into this question whether 
the signature waB affixed by Sarat Chandra 
Chattopadhyay as a witness. In coming to a 
conclusion on this very important question of 
faot namely whether Sarat Chandra Chatto¬ 
padhyay, the soribe of the document, affixed his 
signature as a witness or not, we have to consi¬ 
der the position of his signature on the document 
itself and the evidence of Sarat Chandra Chatto¬ 
padhyay himself and the evidence of the only 
other person who olaims to have been-present at 
the time of the execution and at the time when 
Sarat Chandra Chattopadhyay put his signature, 
namely, Surendra Nath Saba. Surendra Nath 

Saha has said this : _ , 

“The will was then handed over to Chandra Baba 
who again read tbe will. Then Chandra Babu signed 
the will in my presence and Sarat Baba. Then myself 
and Sarat Babu signed our names as witnesses In the 
will in the presence of the testator.’’ 

If this was all, I should have been prepared to 
bold that Sarat Babu had affixed his signature 
as a witness in the will. Sarat Chandra Ohatto. 
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padbyay ha9, however, been himaelf examined 
in this case and in reply to an interrogatory : 
"In what capacities did you sign the will?” made 
the statement "I put my signature to the will as 
the scribe.” I find it difficult to agree with the 
learned Advocate for the respondent that Suren, 
dra Nath Saha’s statement as to the capaoity in 
which Sarat Chandra Chattopadhyay signed it 
should bo accepted in preference to Sarat’s own 
statement on the point. It is important to notice 
in this connection that Sarat Chandra Cbatto- 
padhyay has not himeelf made any statement 
as regards the time when he affixed his signature. 
There is nothing in bi3 deposition to show that 
he affixed his signature after the testator had 
put his signature. 

[20] Stress was laid by the learned Advocate 
for the respondent on the fact that the line in 
which the word " isadi'' appears is above the 
line in which the signature of Sarat Chandra 
has been put. He wants us to conolude that 
Sarat Chandra having put his signature in this 
line below the position of the word "isadi” did at 
the time intend to sign as a witness. I am unable 
to draw any conclusion from the fact that the 
word " isadi" has been written by Sarat Chandra. 
It seems to me usual that the word "isadi" 
should be written by the scribe in the document 
whether or not he is himeelf a witness. I would 
myself have expected to see the word "isadi" 
written by the ecribe himself even where he 
does not happon to be present at the time of the 
execution. Some inference favourable to the res¬ 
pondent’s case might have been drawn if the 
signature of Sarat Chandra had appeared imme- 
diately below the word "isadi" or in the midst 
of a group of signatures of attesting witnesses 
or if it bad appeared immediately above the 
signature of Surendra Nath Saha, admittedly 
an attesting witness, or below his. The position 
of the signature of Sarat Chandra Chatto¬ 
padhyay as I see it in this dooument in a line 
below the line in whioh the word "isadi" occurs 
but a good deal to the left does not, in my judg. 
ment, justify the conclusion that Sarat Chandra 
Chattopadhyay has signed as a witness. He 
himaelf has prefaced his signature by the word 
f^o read jby him at the time of his deposition 
as fco. Whether it is fto or fao, there is 
no doubt that he is thereby describing himself as 
the soribe of the document. I entirely agree with 
the learned Advocate for the respondent that the 
mere description of himself as soribe oannot 
stand in the way of a finding that he signed as 
a witness, for, as was pointed out by Rankin C. J. 
in Abinash Bidyanidhi’s case, 3a o. W.N. 1228: 
(a.i.r. (16) 1919 Oal. 123) and by other learned 
Judges in some other oases that the use of the 
word "soribe” before or after the signature may 


A. I. R. 

be given by way of additional information. I do] 
not therefore draw any conclusion from the 
mere faot that Sarat Chandra Chattopadhyay 
prefaced his signature by the word l%°. The 
most important fact in the decision of this matter 
eeem3 to me to be this that Sarat Chandra him¬ 
self in reply to the definite question "In what 
capacities did you sign the will,” has made the 
dear and unambiguous statement that he eignid 
it as the scribe. There is nothing in his evidenoe 
to indicate that he had been won over by the 
other side or that for reasons of his own he was 
not prepared to support the propounder of the 
will. On the contrary the statement he has made 
on the question of testamentary capacity of the 
testator, makes it clear that he was willing and 
ready to support the propounder of the will. 
When in spite of this we find him making the 
clear statement in reply to a dear question that 
he signed the will as a scribe, I am unable to 
think of any reason why his evidence on this 
point should not be taken as the full truth. 

[21] My oondusion on a consideration of the 
evidence of the witnesses and the position of 
the signature in the document in reference to 
the position of the word "isadi" and the signa¬ 
ture of the other witness is that Sarat Chandra 
Chattopadhyay signed the documeut as a soribe 
and not as a witness. 

[ 22 ] The inevitable conclusion, therefore, is 
that this will was attested only by one witness 
Surendra Nath Saha and was not attested by 
two witnesses as required by law. 

[23] I would, therefore, allow the appeal and 
set aside the order of the learned District Judge 
and order that the application for letters of ad¬ 
ministration be rejected. The appellant will get 
his costs throughout. Thehearingfee in this Court 
is assessed at five gold mohura. 

[24] Guha J.—I agree. 

v.R.B. Appeal allowed. 
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R. P. Mookerjee and Dab Gupta JJ. 

Debaprosad Bose—Appellant v. The King. 

Criminal Appeal No. 144 of 1948, D/- 2Ut Deoember 
1948. 

(a) Criminal P. C. (1898),’ S. 297 — Charge to 
jury —Misdirection —Resting onus oi proof wrong¬ 
ly on accused—Not explaining necessary elements 
of offence. 


Where in a trial for an oSence under S. 368, Penal 
Code, the Judge stated in his oharge that the onus as 
regarda establishing the age of the girl rested on the 
accused and did not indicate, while explaining the 
elements of the offence, the effeot of the girl’s leaving 
th6 protection of the guardian before she was taken 
away by the acoused, the oharge is bad for miadueo' 
tion on material points. [Paras 4, 6 & 

Annotation: (’49-Gom.), Criminal P.O., S. 298 N.9* 
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(b) Penal Code (1860), S. 361 -'Taking' -Mean 
Ing—-Leaving guardian's protection due to pre 
vious arrangement with accused. ~ , 

The word "taking" aB aged in S. 361, Pen » l C ° d ®’ 

doe« not mean a continuing or a continuous aot The 
‘‘taking" whioh constitutes an offence is completed as 
soon as the girl is removed from the keeping of t 
lawful guardian. The mere fact that a minor leave 
the protection of her guardian does not put her ° ut ° 
the guardian's keeping. If. however, it .8 proved that 
a minor had abandoned her guardian with no 
intention of returning back she cannot, thereafter, be 
deemed to continue in the keeping of the' gJMdun. 
What will be deemed to be sufficient to constitute an 
abandonment of a guardian by minor girl depend, on 
the facts of each particular case. Even where there e 
some evidence that the girl, at the time when she lett 
the protection of her guardian, did not Intend^to come 
back to her father’s place but the evidence further 
discloses that but for something which the accused 
consented to do and did ultimately do the ■ m no 
would not have, in the natural course of events left 
the house of her guardian, then there would be a 
sufficient taking by the accused in the eye , of tajr ^ 

Thus, where a girMeaves her house on account of 

the previoug arrangement with the accused and[meets 
him in a garden from where he takea her, theaccu e a 
action amounts to taking her away from the keeping 

of her lawful guardian. N i q 

Annotation: ('46-Man.). Penal Code S. 361 N. 1. *. 
(c) Penal Code (I860), Ss. 361. 365-Age of girl 

not established-No conviction. 

In a criminal trial the accused must get the benefit 
of doubt and there can be no conviotion under S. jw. 
Penal Code, anlosa it can be clearly and ajequivocaUy 
■stated that the age of the girl was below 16. t Pa » 2 °! 
Annotation : (*46-Man.) Penal Code, 8. 361 N. b. 

’ B ' s‘s.V U Wuri« m i MalinOh. Bafrju 

Wirmal Kt. Sen-lot the Crown. 

R. P. Mookerjee J. — Thia is an appeal by 
Debapcosad Bose who had been found by a ma¬ 
jority of jury guilty under 9.866, Penal Code anc 
iooepting the aaid majority verdict, the Addi¬ 
tional Sessions Judge. 24 Parganaa. convicted 
bim and sentenced to two yeara ngoroua impri. 

aonment. 

[al The proaeoution oase ia that a certain 
family of Banerjees lived in the Park Circua 
• area and subsequently shifted to Hazra Road, 

to a houae belonging to a ralftfci . on 'J he 
•ei the house occupied the second floor and t 
ground floor was oocupied partly by Banerjee 
and another portion of the same floor y 
accused Debaproaad Bose and his family, ine 
4wo familiea oooapying the ground floor were 
on friendly terms. It ia alleged that taking 
advantage of the friendly relationship, the 
accused "Debaproaad had enticed the youngest 
daughter of Banerjee. It ia stated that on 
10th September 1947, the daughter had left the 
-bouse on the plea of going to eohool but instead 
of going there, went to Desbapriya Park nearby 
4n accordance with previous arrangemente 
orith the aooused. From there she was taken to 
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the Lakes and then to Kalighat and some form 
of marriage ceremony was alleged to have been 
gone through. Later on she was taken by the 
aooused to Jogbani in the district of Purnes to 
the house of one Dr. Dhar, a brother-in-law of 
the aooused. The aooused and the girl were 
arrested by the police at Jogbani on 14th Sep¬ 
tember 1947 and were brought down to Calcutta. 
After investigation Debaprosad was committed 
to the Court of Session, charged with offence 
under 8. 366, Penal Code. The aooused pleaded 
not guilty but the defence as may be ascertain, 
ed from the trend of the cross-examination of 
the prosecution witnesses was that the girl was 
above 16 years at the time of the occurrence 
and that further she had not been enticed away 
by the accused but she had voluntarily left 
her father’s house and had married him. 

[3] On behalf of the appellant it is argued 
that there are serious mis-directiona in the 

Judge's address to the Jury. ... 

[ 4 ] In the first place, the learned Judge while 

placing the evidence as to the age of the girl 

stated , 

•‘if the aooused come3 out with a positive version or 
his own it is for bim to prove it. Thi* does not ceoes- 
earilv mean that he himself lead the defence witnesses. 
The accused may prove hi« oase from crofls-examina¬ 
tion of the prosecution witnesses or from the surround¬ 
ing oiroum*tanoes of the cate and the failure to prove 
the ver.ioo of bis case will not relieve the prose- 
cution of the burden of proving the guilt of the aooused 
and the proaeoution will have to succeed on the 

strength of his own Oftse. 1 

The conclusion arrived at in the first sentence 
quoted above that the onus is on the aooused if 
he comes out with a positive version of his own 
is wholly misconceived. Though towards the 
end of that paragraph reference is made to the 
onus on the prosecution to prove the guilt, there 
was a clear misdirection as in the beginning as 
the learned Judge had rested the onus on the 
accused. In any view, this introduced a confu- 
eion whioh a lay Jury could not very well 

appreciate. 

[6] While referring to the elements neoessary 
for attracting the provisions of 8. 366, Penal 
Code, the learned Judge did not o early .nd.oate 
the effect of the girl leaving her father s place 
with the intent not to return again and there¬ 
after meeting the aecnsed at Desbapriya Park 
from where she was taken away by the aooused. 
It is urged that the Jury was not given any 
indication of the legal position that to make 
out an offence under 8. 366. Penal Code, kidnap- 
ring must be from lawfnl guardianship and if 
the eirl had already left the protection of her 
guardian it was for consideration whether the 
person taking her away subsequently from 
another plaoe was sufficient to make out an 
offence of kidnapping. 
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[6] There are other items in the charge 
which also had been commented upon but it i 9 
not necessary for our present purpose to enter 
into greater detail at this stage aB in our opin¬ 
ion, the first two points made are sufficient for 
holding that the Judge’s charge to the Jury was 
bad for misdirection on material points which 
had affected the proper trial in the Court of 
Session. 

[7] We have therefore to consider whether 
on an examination of the legal position and the 
evidence in the case, the conviction can stand. 
Two points require careful consideration: (l) 
whether the essential conditions to prove kid¬ 
napping had been made out and ( 2 ) whether the 
prosecution has been able to prove that the age 
of the girl was less than 16 years. 

[8] Under B. 361, Penal Code : 

“whoever takes or entices any minor . . . under 16 
years of age if a female .... out of the keeping of the 
lawful guardian of such minor ... without the consent 
of such guardian is 6aid to kidnap such minor or person 
from lawful guardianship.” 

[9] To attract the provisions of 8. 361, there 
must be a positive act of the person taking 
away the minor from and out of the keeping of 
the lawful guardian. It is urged that if the girl 
voluntarily goes away with a man or if she 
leaves the protection of her guardian and then 
is subsequently taken away by a person from 
another place that person does not commit an 
offence of kidnapping the girl. 

[ 10 ] In order to support a oonviotion for 
kidnapping a girl from lawful guardianship the 
ingredients to be satisfied are : (l) That the girl 
was under 16 years of age. ( 2 ) Such minor was 
in the keeping of a lawful guardian. (3) The 
accused took or enticed suoh person out of such 
keeping and such taking was done without the 
consent of the lawful guardian. 

[11] We shall consider later on the question 
whether the prosecution ha3 been able to prove 
that the girl was under 16 years of age. It is 
admitted that while the girl was staying with 
her father she was in the keeping of a lawful 
guardian. The question which we have to deoide 
is whether on the evidencs the aooused had 
taken or entioed the person out of such keeping 
and if so, whether the evidence is dear that 
that was so done without the consent of the 
lawful guardian. 

[i 2 l About the question whether the accused 
took the girl out of the keeping of a lawful 
guardian may now be considered. The word 
taking’ as used in thi3 section does not mean 
a continuing or continuous act. The ‘taking’ 
which constitutes an offence is completed as 
soon as the girl is removed from the keeping of 
the lawful guardian. (Nemai Chattoraj v. 

Queen-Empress, 27 Oal. 1041 at p. 1047 : (4 


A. I.R 

0 . w. n. 645 P. B.), Belcha Bai v. King Empe¬ 
ror, 6 Pat. 471 : (A. 1 . R. (16) 1928 Pat. 169 : 88 
Or. l. j. 820 ) and Emperor v. Tika, 26 ALL. 
197: (1 Cr. L. j. 56l)). The mere faot that a 
minor leaves the protection of her guardian does 
not put her out of the guardian’s keeping. If, 
however, it is proved that a minor had abandon¬ 
ed her guardian with no intention of returning 
back she cannot, thereafter, be deemed to con¬ 
tinue in the keeping of the guardian. What will 
be deemed to be sufficient to constitute an 
abandonment of a guardian by a minor girl 
depends on the facts of each particular case. It 
oannot be that whenever a child, being taken to 
task by the guardian, leaves the guardian's 
house with the mental reservation that he or she 
will not be returning back to be under that 
guardian it must in the eye of law be taken to 
put an end to the protection of the guardian at 
the sweet will of the minor. If it is shown that 
such conduct is due to a mere petulant outburst 
in consequence either of a quarrel with her 
relations or because of the guardian repremand. 
ing her foe her conduct that will be a relevant 
question to be considered for deoiding whether 
her conduct was sufficient to put an end to the 
ties of guardianship. Vallient v. Eleazar, SO 

0 . W. N. 216 : (A. I. R. (13) 1926 Cal. 467 I 26 
or. L. J. 977). 

[13] Even where there is some evidence that 
the girl, at the time when she left the protection 
of her guardian, did not intend to come back to her 
father’s place but the evidence further discloses 
that but for something which the acoused con- 
sented to do and did ultimately do the minor 
would not have, in the natural course of events, 
left the house of her father then there would be 
a sufficient taking by the accused in the eye of 
law for attracting the provisions of 8. 363, Penal 
Code: Abdul Sathar v. Emperor, 64 M. L. J. 
456 : (A. I. R. (15) 1928 Mad 586 I 29 Or. L. J- 
635). 

[ 14 ] We have now to apply the principles 
stated above as applicable to the facts of the 
present case. The evidence as led shows thatr 
there was between the girl and the accused an 
arrangement from before that she would leave 
her father’s house to meet the accused in the. 
Park from where she wou’d be taken away- 
When under this arrangement she was leav ing 
the protection of her father, even if it be with 
the intention of not returning again, that will 
not be sufficient to put an end to the ties of 
guardianship. The importance and significance of 
the previous arrangement between the girl and 
the aocused must not be overlooked. We have to 
consider the surrounding circumstances under 
which the incident took place and then come to 
a conclusion whether the girl would have left- 
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the father's house had it not been for the pre- 
vious arrangement with and the readiness of 
the aooused to take her away, though not from 
the doorsteps of the father’s house but from some 
distance. On the faots of this present oase, we 
must hold that the previous arrangement with 
and the promise by the aocused made it possible 
for the girl to leave her father’s place. The 
expression of the intention of not returning to 
her father’s place was due to the “enticing” by 
the aooused and she must be held to have been 
taken away by the accused from the keeping of 
a lawful guardian, and if it be found that she 
was below 16 on the date when she was taken 
the acoused would be guilty of the offence 
charged. 

[16] With regard to the question whether the 
girl was under 16 on the date she was taken 
away the evidence stands as follows: According 
to the mother of the girl she was about 13 and 
is alleged to have attained puberty, the January 
previous. This is supported by the father of the 
girl. The age mentioned in the admission form 
Ex. 9 when she was admitted in the Lake Sohool 
for girls makes her at the time of the occurrence 
a little over 13 years. The mother cannot give 
the dates of birth of any one of her other 
children and the statement that this daughter 
bad attained puberty only in January previous 
iB falsified by the letter Ex. A which shows that 
she had attained puberty much earlier and 
while the family was living in Linton Street in 
the Park Oirous area and before they had 
removed to the place of occurrence. It is not 
possible to oome to a definite conclusion about 
her age on the evidence of the parents them¬ 
selves as there are contradictions and there was 
a deliberate attempt by the parents to under¬ 
state the age. The statement of the age in the 
admission form Ex. 9 was filled up by Ramola, 
a oousin of the girl, and that cousin wa9 not a 
competent person to state the age; the statement 
by the mother that she was present at the time 
of her admission cannot be accepted as correct, 
aB had she been present it would not have been 
Bamola but the mother who would have been 
required to sign the declaration form. 

[161 The father of the girl stated that a Post 
Office Savings Bank Acoount had been opened 
in the name of this daughter and had that Pass 
Book been produoed in Court it oould have been 
ascertained as to what date bad been given by 
the father in the Post Office. Suoh a statement 
for opening an account in the Post Offioe is re- 
quired under the Post Office Buies to be made 
by the guardian himBelf and that would have 
been a very important piece of evidenoe but that 
has not been produoed. The birth oertifioates 
of this girl ot of the other ohildren were also 


either not available or not produoed. The oral 
evidence as given by the parents is not in our 
opinion sufficient to prove the age of the girl 
being less than 16 . 

[17] We are, therefore, left with the evidence 
of the Radiologist Dr. Brojeswar p. w. 6 who 
took a number of skiagrams of the girl. His 
opinion is that the girl is between 16 and 16 and 
below 16 . This evidence does not support the 
case as made by the parents that the age was 
near about 13. As found in the various books 
of medical jurisprudence Hindu girls in Bengal 
generally attain puberty between the ages of 12 
and 14 and taking the attainment of puberty aB 
and when Ex. A was written her age at the re¬ 
levant time will be between 16 and 17. 

[18] The ossification test for determining the 
age of a girl has been applied in different parts 
of the world and various charts have been pub¬ 
lished by different authorities giving the result 
of the examination of a large number of cases. 
Ossification iB a eign for determining age as is 
found in particular subjects when the ossifica¬ 
tion is completed. It must, however, be stated 
that owing to variation in olimatio, dietetic, 
hereditary and other faotors of the people of 
different places it is not possible to formulate a 
uniform standard for determination of age of 
the union of epiphyses for the whole of the 
sub continent of India. The result of investiga¬ 
tions in Europe, America and Australia would 
not be of much assistance as in the case of 
Indians the union of epiphyses takes place 2 to 
3 years in advance of the age.incidence in 
Europe and in the case of females it is stated to 
be even earlier than in males, 

[19] Even in India we have different tableB 
prepared by the authorities in different provinces 
and even in Bengal there are at least 2 if not 3 
different tables giving different results. The 
oseifioation of particular bones which takeB place 
before 14 will not be of material assistance in 
determining the age of a girl who is nearer 16 
and even in the case of the bones of which the 
appearance and fusion take place near about 16 
are not of much assistance as there is a varia- 
tion between tables given by Dr. Galetaun and 
Dr. Basu. Different results are reported to 
have been obtained by the experts and we 
have not been told to what extent the data used 
by them were responsible for the different re¬ 
sults. The tables appearing from pp. 30 to 33 in 
Modi’s Medical Jurisprudence and Toxicology 
9th EdD. indioate the risk of fixiDg age in the 
present case only on the ossification result parti¬ 
cularly when the age is found to be near about 
16. It beoomes impossible to be dogmatic that- 
the age will be a few months below 16 or few' 
months above 16 . 
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[20] Id a criminal trial the accused must get 
the benefit of doubt and there can be no convio- 
tion unless it can be clearly and unequivocally 
stated that the age of the girl was below 16. In 
view of the expert evidence in this case and parti¬ 
cularly of the absence of any authoritative table 
applicable to Bengali girls we must hold that 
the accused would have the benefit of doubt and 
be acquitted. We may indicate in passing that 
tbo factum of any marriage ceremony having 
been at all gone through, far less being legal or 
sufficient in law, has not been proved. 

[ 21 ] We cannot leave this case without cer¬ 
tain observations about the provisions contained 
in Ss. 361 to 363, Penal Code. Ic is up to this 
Provincial Government to take up immediately 
the duty of carrying on investigation about ap¬ 
pearance and fusion of the epiphyses of Bengali 
boys and girls so that there may be one autho¬ 
ritative table on which experts may depend and 
the Court may rely upon such tables. The 
question whether an offence under these provi¬ 
sions had been committed or not depends upon 
the determination of the age and sufficient data 
3hould bo made available to assist the Court to 
administer justice. 

[22] The result is that the appeal is allowed. 
The conviotion and the sentence of the appellant 
are set aside and he is acquitted of the charge 
made against him. The appellant will be dis¬ 
charged from his bail bond. 

[23] Das Gupta J—I agree. 

D r.r. Appeal allowed. 

A. I. R. (37) 1950 Caloutta 410 [C. N. 151.] 

Roxburgh J. 

Mohanta Lal Das — Complainant _ Peti¬ 
tioner v. Monmohan Sarma and others — 
Accused — Opposite Party. 

Criminal Revision No. 46 of 1950, D/- 14-2-1950. 

Penal Code (I860), Ss. 441 and 448-“Unlawfully 
remains there.” 

Where the acoused took possession of the rooms 
belonging to the complainant when the latter had left 
for another place for a short while bnt refused to vacate 
them when, on his return, the oomplalnant asked him 
to vacate, the latter part of S. 441 applies and the 
accused is guilty under S. 448. [Para 4] 

Annotation : (’46-Man.) Penal Code, S. 441, N. 13; 

S. 448, N. 1. 

J. M. Danerjee and Miss Jyotirmayee Mitra — 

for Petitioner. 

H. N. Ray Choudhury—tor Opposite Party. 

Order. — This is a Rule against an order of 
acquittal in a case under 3. 448, Penal Code. 

[ 2 ] The proseoution case was that the acoused 
opposite parky were three tenants, each in res¬ 
pect of one shop room in a building at Work, 
shop Road, Kanchrapara, paying a rental of 
R9. 3o per month. Behind these shop rooms, the 


A. I. R. 

complainant was constructing three other rooms. 
While the work was in progress and before it 
was complete, the complainant left during 
the Pujah holidays of 1948 for a short while. On 
return he found that the opposite parties had 
broken open the padlocks of the three rooms 
under construction, removed a number of tools, 
some loose doorframes, bags of sand and other 
things kept inside the rooms and foroibly tres¬ 
passed into the rooms. On the oomplainant 
asking them to vacate the rooms they abused 
him and threatened him with assault. 

[3] The learned Magistrate has held that as 
the complainant was not at the time on the spot 
in actual physical possession of the rooms and 
had mere juridical possession, S. 448 cannot 
apply to the present cas9. Ha makes some refer¬ 
ence to S. 530, Criminal P. 0., apparently meaning 
S. 522, Criminal P. C., and seems to be of opin¬ 
ion that unless the trespass in question is 
achieved in conditions which would make 8. 522 
of the Code applicable and justify an order for 
restoration, then there is no oriminal trespass at 
all. 

[ 4 ] Clearly, his reasons for holding the aocua- 
ed not guilty are erroneous. He also has held 
that as the only object of the trespassers was to 
take possession of the rooms, and as they did not 
intend to intimidate, insult or annoy the com- 
plainant, no case of trespass has been made out. 
He has presumably some support for this view 
on the basis that when the trespass was made 
the oomplainant was not aotually present, but 
he overlooks the latter part of the definition of 
trespass in B 441, Criminal P. 0. There oan be 
no doubt, on the oomplainant’s oase, of their in- 
tention to annoy and intimidate him when on 
his return he asked the trespassers to leave the 
premises. I have been referred to the decisions 
in the cases of Satish Chandra v. The King, 63 
0. W. N. 402 I (A. I. B. (36) 1949 Gal. 107 : 60 
Or. L. J. 161), Soita Biswal v. Dochhi Stri, 12 
0 . w. N. 269 and Debi Prosanna Ohose v. Joy 
Narain, 63 0. w. N. 822. In each of these oases, 
there are speoial features whioh take them out- 
aide the terms of 8. 441. Every trespass does not 
necessarily amount to a oriminal trespass. These 
oases are instances where it has been pointed out 
that the circumstances did not establish criminal 
trespass. The reasons given here by the learned 
Magistrate are in no way supported, in my 
opinion, by any of those decisions. In faot, if 
they hold good, the provisions of S. 447, Crimi¬ 
nal P. 0. would be rendered, in my opinion, 
almost entirely nugatory. 

[ 5 ] The Rule is accordingly made absolate. 
The order of acquittal is set aside and the case 
is remanded for trial by the Sub-Divisional 
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Magistrate, Barraokpore, or by some other 
Magistrate to whom he may transfer the case 
other than Mr. B. N. Sen. 

d.h. Rule made absolute. 


A. I, R. (87) 1950 Caloutta ill [C. N. 152.] 

Harries 0. J. and Banerjee J. 

Basantilata Dhar — Petitioner v. Amar 
Hath Haidar and others—Opposite Party. 

Civil Rule No. 823 of 1949, D/- 14-3-1950. from 
order of Sub-J., 6th Cjurt, Alipore, D/- 1-3-1949. 

(a) Soldiers (Litigation) Act (1925), S. II-Scope 
—Soldier’s suit dismissed for default—Application 
to set aside dismissal — Period of service prior to 
dismissal of suit not to be excluded. 

The plaintiff was a soldier serving under war condi¬ 
tions from 23rd May 1942 to 25th November 1946. His 
suit was dismissed for default on 14th December 1942. 
He applied for setting aside the order of dismissal on 
15th July 1947: 

Held, that the words “the time during which the 
soldier has been serving under war conditions" in 
S. 11 should not be conetrued in a literal sense and 
therefore the whole of the period of plaintiff’s service 
including the one prior to the dismissal of the suit 
oould not be excluded. The plaintiff was entitled to 
exolude only the period he was in service after the 
order of dismissal of suit in computing limitation for 
setting aside the order of dismissal. [Paras 9] 

Annotation : (’46-Man.) Soldiers (Litigation) Aot, 
S 11, N 1. 

(b) Civil P. C. (1908), S. 115—Question of limi¬ 
tation—Wrong decision under misconception oi 
law—High Court would set aside order in revision. 

[Paras 13. 14] 

Annotation: ('44-Gom.) Civil P.C., S. 116, N. 10, 13. 

P, O. Mallick and U. C. Ma\l\ck—lox Petitioner. 
Radhika Charan Chatterjee— for Opposite Party. 

Banerjee J.— This is an application under 
8. 116 , Oivil P. 0., against a decision of the learn¬ 
ed Subordinate Judge, 24 parganas, whereby he 
set aside an order of dismissal of a suit made 
on 14th December 1942, and restored the suit to 
file for hearing. 

[2] The only question that arises in this case 
is a question of limitation and depends on the 
construction of ss. 10 and ll, Indian Soldiers’ 
(Litigation) Aot (iv [4] of 1926). The relevant 

portions of the sections are as follows : 

Section 10: “(1) Iu any proceeding before a Court in 
which a decree or order has been passed against any 
Indian Soldier whilst he was serving under war con¬ 
ditions or at any time after the 1st day of April 1925, 
whilst he was serving tinder any special conditions, the 
soldier may apply to the Oonrt whioh passed the 
deoree or order for an order to set aside the same, and, 
11 the Court after giving an opportunity to the oppo¬ 
site party of being heard, is satisfied that the interests 
of jastloe require that the decree or order should be 
set aside as against the soldier, the Oonrt shall, subjeot 
to snoh conditions, if any, as it thinks fit to impose, 
make an order aooordlngly. 

(2) No snoh application shall be entertained unless 
4t is made within two months from the expiry of the 
first period ol thirty days after the date of the deoree 
«r order, or where the Bummons or notice was not duly 


served on the apalicant, after the date on which the 
applicant had knowledge of the deoree or order, during 
no part of which the soldier was serving under special 
conditions : 

Provided that the provisions of S. 5, Limitation Act, 
1908, shall apply to such applications.” 

* * x- * * 

Section 11 : “In computing the period of limitation 
presorlbed by the Indian Limitation Act, 1908, or any 
other law for the time being in force, for any suit, 
appeal, or application to any Court aDy party to whioh 
is or has been an Indian Soldier, the time during 
which the soldier has been serving under war condi¬ 
tions since 4th August 1914, or under any special con¬ 
ditions since 1st April 1925,shall be excluded.” 
***** 

[3] The suit was adjourned several times at 
the instance of the plaintiff. It was 6xed several 
times peremptorily. The plaintiff did not appear. 
On 14th December his pleader said that he had 
no instructions. The suit was dismissed for 
default. 

[4] On 15th July 1947 the plaintiff made an 
application for setting aside the order of dis¬ 
missal. 

[6] The plaintiff was a soldier serving under 
war conditions from 23rd May 1942 to 25th 
November 1946 when he was discharged. 

[6l It was alleged in the petition that after 
bis discharge he had an attaok of gastritis and 
suffered from 7th Deoember 1946 to 27th June 
1947 . But no point has been made before us on 
the ground of his illness. 

[7] The learned Subordinate Judge made the 
order on 1st March 1949 allowing the application 
for setting aside the dismissal dated 14th Decem¬ 
ber 1948. From this order the present applioa- 
tion has been made. 

[8] The total period, the plaintiff served under 
war conditions, is 4 years 6 months and 3 days. 
The question is whether the whole of this period 
should be exoluded in computing the period of 
limitation. The Court below ha3 exoluded the 
period. The Judge construed the words in 8. 11, 
“the time during whioh the soldier has been 
serving under war conditions” in a literal sense. 

[9] There seems to be no justification for 
excluding the period prior to 14th Deoember 
1942. During this period the plaintiff was not 
prevented from making this application by rea 
son of his service. I can understand exclusion 
of the period be was in servioe after the order 
of dismissal. How can the prior period affeot 
the question I do not see. 

[ 10 ] A too literal adherence to the words of 
the seotion would produce an adaurdity and 
injustice. Take for example the following case. 
A soldier who had been serving under war con¬ 
ditions for 6 years prior to an order of dismissal, 
is discharged a day after that. Is the soldier 
entitled to get exclusion of the 6 years minus a 
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day, in computing the period of limitation? That 
iB absurd. 

[ 11 ] The Act was passed to provide for spe¬ 
cial protection of soldiers and not to grant them 
licence to do whatever they like. It is quite 
intelligible why time should not run against a 
soldier if he was serving under war conditions 
since commencement of limitation, why should 
the previous period be excluded ? 

[ 12 ] It is not in dispute that if the time before 
the order of dismissal is not excluded, the appli¬ 
cation is out of time. 

[13] It seems to us that the construction put 
upon the words by the learned Judge is not 
correct and he has exercised a jurisdiction under 
a misconception of the law. In other words, ho 
has exercised a jurisdiction not vested in him 
by law. 

[14] Therefore the learned Judge’s order 
|8hould be set aside. The petition is allowed and 
'the Rule is made absolute with costs. 

[15] Harries C. J. — I agree. 

K.P. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 412 [G. N. 153.] 

Sen and CJhunder JJ. 

Xalu Mandal and others — Appellants v. 
The State. 

Criminal Appeal No. 224 of 1949, D/- 2-2-1950. 

(a) Criminal P. C. (1898), S. 154—First fnforma" 
tion report — Use of, for corroboration and con - 
tradiction —Evidence Act (1872), Ss. 145 and 157. 

The General Diary entry and the First Information 
Report cannot be dealt with as substantive evidence. 
They may be put in evidenoe under 8. 157, Evidence 
Act, to corroborate only the testimony of the person 
who gave the information incorporated in the General 
Diary or the First Information Report and not for the 
purpose of corroborating the evidence of any one else. 
They also may be considered for the purpose of contra¬ 
dicting the evidence of such person in accordance with 
the provisions of S. 145, Evidence Act. [Para 4] 

Annotation : (’49-Com.) Criminal P. C., S. 154, 
N. 10, Pta. 1 and 7 to 9; (’46-Man.) Evidence Act, 
S. 145, N. 6, Pt. 4 ; S. 157, N. 6, Pts. 1 and 6. 

(b) Criminal P. C. (1898), S. 297—Charge to jury 
— Several accused—Duty of Judge. 

When a Judge is trying several aocused persons he 
should tell the jury in dear terms that they should 
consider the case of each acoused separately and Inde¬ 
pendently, Further, he himself should deal with the 
case of each accused separately and place before the 
jury the evidence, the circumstances and the conten¬ 
tions of the prosecution and the defence with respect 
to eaoh acoused separately. (Para 6] 

Annotation : (’49-Com.) Criminal P. C., S. 297, 
N. 7, Pts. 1 and 2. 

S. S. Mukherjee — for Appellants. 

N. K. Sen — for the State. 

Sen J.—The appellants Kalu Mandal, Yasin 
Mandal, Abdul Sattar Mandal and Fakir Ahmed 
have been found guilty of committing the offence 
of rioting and sentenced to rigorous imprison¬ 


ment for one year. They have also been found 
guilty of having committed culpable homicide 
punishable under the first portion of s. 304 , 
Penal Code, and sentenced to undergo rigorous 
imprisonment for three years. The aocused 
Golam Mandal has been found guilty ol abet¬ 
ment of the aforesaid culpable homicide and 
sentenced to undergo rigorous imprisonment for 
three years. The appellants were tried by Sri 
N. Chakravarty, Sessions Judge of Nadia and * 
jury. Against this order of conviction and the 
sentences the present appeal has been laid. 

[ 2 ] The case for the prosecution briefly is as 
follows : On llth April 1949, the appellants to¬ 
gether with one Hasim, who is absconding, came 
upon the land of one Maharani Bibi and forcibly 
pluoked cocoanuts from the trees growing there¬ 
on. Maharani Bibi and a relation of hers oalled 
Ambar, since deceased, protested. Upon this 
Ambar was set upon and beaten with various 
weapons by some of the appellants and as a 
result of the beating be died. Immediately after 
the beating prosecution witnees 2 Shamsul Huq 
went to the thana and lodged an information 
whioh was recorded in the General Diary by 
literate oonstable Prafulla Sen, Prosecution 
Witness 9, there being no other officer there. 
This General Diary entry is Ex. 2. Ambar was 
attended by dootors but he died. Thereupon 
another information was lodged at about 3 A. M- 
which was treated as the first information report 
by Ramani Mohan Bhattacharjee the officer in 
oharge. It is Ex. 3. Thereafter the investigation- 
started. There was a post mortem on the body 
of Ambar and it was found that he died as a 
result of the injuries reoeived. These in short are 
the faots upon which the case for the prosecu¬ 
tion depends. The defenoe taken is as follows: 
Maharani Bibi has only a very small share in 
the land. Eight annas of that land belonged to 
one Panchkari Kazi. On his death it devolved 
upon his sister. That sister died and her daughter 
inherited a portion of the land and sold her 
share io Hasim, son of Kalu. Hasim as I have 
stated before, is absconding. The appellants 
went on the land legitimately and they were 
resisted by Ambar and others. There was a fight 
in the couree of whioh Kalu got an injury on 
the head. Broadly speaking, the defence taken 
may be said to consist of a plea of the right of 
private defence of property and person. I may 
state here that no evidence was adduced on 
behalf of the defence either as regards the ocour- 
rence or as regards the claim of Hasim to a 
portion of the property with respect to whioh 
the occurrence is said to have taken place. 

[3] In view of the very unsatisfactory nature 
of the charge to the jury, we are of opinion that 
the order of conviction and the sentences must 
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t>e set aside. We also tbiuk that having regard 
■to the nature of this thoroughly bad charge it 
would serve no useful purpose to disouas the 
evidence in detail or to deal with the discre¬ 
pancies in the evidence. We feel that after this 
■charge it would be impossible for any jury to 
have a oorreot grasp of the evidenoe or of the 
points whioh they would have to decide before 
delivering their verdict. That being so, we think 
that the proper course would be to direct a 
retrial of the case. 

[4] I wish in this connection to point out 
certain glaring defects in the charge. It would 
be tidious and it would take a very long time 
if I were to point out all the defeots in the 
charge; they are far too numerous. The first 
point whioh I would impress upon the learned 
Judge relates to the way in whioh he has treated 
the entries made in the General Diary and in 
the first information report. If the learned 
Judge had taken some slight trouble to acquaint 
himself with the important provisions of the 
Evidence Act he would have been aware of the 
fact that the General Diary entry and the first 
information report cannot be dealt with a3 
substantive evidence. They may be considered 
for the purposes of corroboration under B. 157* 
Evidenoe Act, if all the provisions thereof are 
complied with. In this connection I would point 
'out that they may be put in evidence to cor¬ 
roborate only the testimony of the person who 
gave the information incorporated in the General 
Diary or the first information report and not 
ior the purpose of corroborating the evidence of 
any one else. They also may be considered for 
the purpose of contradicting the evidence of the 
person who gave the information incorporated 
in the General Diary or the first information 
report in accordance with the provisions of 
S. 146, Evidence Aot. 

[6l Throughout his charge the learned Judge 
has dealt with the General Diary entry and the 
first information report as if they constituted 
substantive evidence. He has also committed a 
further error in treating these entries aB cor¬ 
roborating the evidence of witnesses who had 
nothing to do with the making of these entries. 
It is regrettable that we have had to point this 
out to the learned Judge on more than one 
occasion and we trust that he will take some 
pains to understand the law of evidence regard¬ 
ing this point. Owing to this error whioh in our 
opinion is a very serious one the jury were 
hopelessly misguided and the verdit of a jury, 
eo misguided oannot possibly be supported. 

[6l I would also point out to the learned 
Judge that when he is trying several aooused 
persons he should tell the jury in olear terms 
that they should consider the case of eaoh acoused 


separately and independently. Further, he himself 
should deal with the case of eaoh aooused sepa- 
rately and place before the jury the evidence, 
the circumstances and the contentions of the 
proseoution and the defence with respect to each 
accused separately. This has also been pointed 
out to this particular learned Judge more than 
once. He has either not been able to compre- 
hend what ha3 been explained to him on pre¬ 
vious occasions or he had deliberately failed to 
follow these directions. In the present case we 
find that he makes a mere pretence of following 
these directions by adopting a device which 
does not carry out these directions. What he 
does is this: He heads a particular paragraph 
with the name of a particular aooused person 
and then instead of dealing with the case of that 
particular acoused person he merely says that 
the jury should remember what he has previ¬ 
ously said about that particular acoused person 
in the earlier part of his somewhat jumbled 
charge. This is not the way in which the case 
of an accused should be dealt with separately. 
These are a few of the defects of the charge bub 
they are sufficient in our opinion to vitiate the 
findings of the jury. 

[7] We accordingly set aside the order of con¬ 
viction and the sentences and send the case 
back for retrial according to law and in the 
light of the observations made above. 

[8] The appellants will continue on the same 
bail pending the retrial. 

[9] Chunder J. — I agree. 

v.r.b. Re-trial ordered. 


A. I. R. (37) 1930 Calcutta 413 [C. N. 154,.] 
Harries 0. J. and Bachawat J. 

Kanai Lal Dwary—Appellant v. The State. 

Criminal Appeal No. 211 of 1949, D/- 20-2-1950. 

(a) Criminal P. C. (1893), Ss. 297, 164-Retracted 
confession—Evidentiary value—Direction to jury 
—Evidence Act (1872), S. 24. 

Merely telling the jury that the retraoted confession 
of a co-aocused was of little evidentiary value against 
a oo-aooused is not sufficient. The jury should be told 
that its evidentiary value is Buoh that no oonviotion 
could be based upon it alone and that at most it oan 
only be regarded as a weak corroboration of other evi¬ 
denoe. [Para 6] 

Annotation : (’49-Com.) Criminal P. C., 8. 161, 
N. 18. Pt. 9; S. 297 N. 9; (40.Man.) Evidence Act, 
S.24, N. 9. 

(b) Criminal P. C. (1898), S. 297—Test identifica¬ 
tion—Direction to jury—Evidence Act (1872), S. 9, 

A Judge ought to tell the jury that, if they are of 
opinion that the acoused and the witnesses had been 
in Court for hours before the test Identification, then 
they should attach no Importance whatsoever to the 
identification of the accused. Merely telling the jury 
that they have to be satisfied and not making it clear 
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what they have to be satisfied about is not a sufficient 
direction upon a point of this kind. [Para 11] 

Annotation: (’49-Com.) Criminal P. C., S. 297, N. 9; 
(46-Man.) Evidence Act, S. 9, N. 5. 

(c) Criminal P. C. (1898), S. 164 — Statements 
made by witnesses attest identification— Admissi¬ 
bility—Evidence Act (1872), S. 145. 

It is usual for a Magistrate to record statements made 
by witnessed at test identification parades. But that 
does not mean that those statements are admissible in 
evidence. They are statements made under S. 164, 
Criminal P. C., to a Magistrate after investigation has 
commenced. They are not confessional statements and 
are not recorded as such. That being so, they can only 
be admissible to contradict a witness and not as sub¬ 
stantive evidence. [Para 12] 

Annotation : (’49-Corn.) Criminal P. C., S. 164, 
N. 10 ; (46-Man ) Evidence Aot, 3. 145, N. 5. 

Sudhansu Sekhar Mukherji and Sukumar Mitra 

—for Appellant. 

D. M, Sen —lor the State. 

Harries C. J.—This is an appeal by one 
Kanai Lal Dwary who was tried by a learned 
Assistant Sessions Judge and jury upon a charge 
of dacoity. The jury unanimously found the 
appellant guilty under S. 395, Penal Code, and the 
learned Judge agreeing with the verdict convioted 
the appellant under that section and sentenced 
him to five years’ rigorous imprisonment. It is 
from that conviction and sentence that the pre¬ 
sent appeal ba3 been preferred. 

[ 2 ] The charge against Kanai was that he 
and others on 17th March 1949, committed dacoity 
in the bouso of one Durgadas Nandi at Kanchan- 
nagar. A number of dacoit3 are said to have 
broken into the house and looted cash and pro¬ 
perty to the value of Bs. 1300. 

[3] At the trial the faotum of dacoity was not 
contested and the only point at the trial was 
whether or not Kanai and four others who were 
standing their trial, were amongst the dacoits 
and had been satisfactorily identified by the 
witnesses. The only other piece of evidence 
against the accused was a confession by one Tej 
Bahadur which had been subsequently retracted. 

[ 4 ] Mr. Sudhansu Mukherji who has appear¬ 
ed on behalf of the appellant has confined his 
argument to the summing up of the learned 
Judge with regard to the evidence against his 

olient. 

[ 5 ] The learned Judge very rightly pointed 
out that the retraoted confession of Tej Bahadur 
was of little evidentiary value against the 
appellant Kanai. The learned Judge, I think, 
should have gone further than that and should 
have told the jury that the retracted confession 
of Tej Bahadur implicating Kanai was not evi¬ 
dence upon which the jury could convict Kanai. 
The implication of Kanai by Tej Bahadur was 
at most a circumstance whioh the jury could 
take into account by way of assuring them of 
the truth of other evidence. In short, the retraot¬ 


ed confession of Tej Bahadur at most would 
only afford some weak corroboration of any 
other admissible evidenoe against the appellant. 
Merely telling the jury that the retraoted con¬ 
fession was of little evidentiary value is not to 
my mind sufficient. The jury should be told 
that its evidentiary value is euoh that no con¬ 
viction could be based upon it alone and that 
at most it can only be regarded as a weak 
corroboration of other evidence. 

[6] The only other evidence against the 
appellant Kanai was the evidence of two wit¬ 
nesses—Abhoy and Jatin. Abhoy (p. w. 11 ) 
and Jatin (p. w. 10 ) stated that they were 
villagers who had reoognised these two dacoits. 
Admittedly they did not know the appellant 
and their evidence of identification was gonght 
to be corroborated by evidence relating to a 
test identification. 

[7] Kanai who was practically a one eyed 
man was put up for identification and it is 
said that he was identified by Abhoy and Jatin. 
Had the test identification been a satisfactory 
one there oan be no question that the identifi¬ 
cation of Kanai by these two witnesses at such 
a parade would afford valuable corroboration 
of their evidenoe that they had recognised this 
appellant during the dacoity. However the 
evidence relating to this test identification is 
most unsatisfactory and it appears to me clear 
that as far as Kanai was concerned the test 
identification was a farce. The learned Judge 
did warn the jury about the disquieting features 
of this test identification parade, but in my 
view he did not place the matter strongly 
enough to the jury. 

[8] The test identification parade was oarried 
out by a Magistrate who is referred to as Radha 
Syam Babu in the summing up. In his evi¬ 
dence he stated that it had been reported to 
him by the police that Kanai and another 
accused person had been in Court for hours 
before the test identification and further that 
the two witnesses Abhoy and Jatin had also 
been in Court. If the accused and the witnesses 
had been in the same Court for some hours 
before the test identification parade then quite 
obviously the two witnesses would know that 
this practically one eyed man Kanai was alleged 
to have been in the dacoity. 

[9] A test identification, when witnesses have 
already seen an accused person, is worth 
nothing at all and it appears to me, having 
regard to the admissions made by the learned 
Magistrate, that the witnesses must have seen 
this rather peculiar looking appellant before 
they were asked to identify him at the parade. 

[ 10 ] As I have eaid the learned Judge did 
warn the jury about this parade. But it ap- 
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pears to me that his warning was neither clear 
not strong enough. Having mentioned the 
faots that I have stated the learned Sessions 
Judge observed as follows : 

“The witnesses came to Court between 11 a m. and 
12 noon and the identification took place at 5 p.m. 
You are to consider if in view of the statement of 
Radhashyam Babu, the Magistrate who held Ihe test 
identification parade, that identifying witnesses had 
occasion to see the accused Kanai and Niranjan before 
the test identification parade. You must be satisfied 
on this point before you can hold that recognition in 
test identification parade was correct and genuine.” 

[11] What the learned Judge meant by 
saying "you must be satisfied on this point 
before you oan hold” eto., is difficult to say. 
It appears to me that the learned Judge ought 
to have told the jury that, if they accepted the 
learned Magistrate’s statement that the acoused 
and the witnesses had been in Court for hours 
before the test identificaiion, then they should 
attach no importance whatsoever to the identi¬ 
fication of the appellant who, as I have said, 
was a rather distinctive looking person, being 
practically one-eyed. Merely telling the jury 
that they had to be satisfied and not making 
it clear what they had to be satisfied about is 
not to my mind a sufficient direction upon a 
point of this kind. The learned Judge should 
have made it dear that if the jury were of 
opinion that the witnesses had seen the accused 
before the identification or were in any doubt 
about the matter, then the evidence as to the 
identification at the test identification parade 
should be rejected altogether and the jury 
Bhould further have been told that without 
evidenoe of a satisfactory test identification, 
their evidenoe of identification given in the 
witness box waB worth little or nothing at all. 
It appears to me that on the faots of this case 
the jury should have been very carefully 
warned that it would be highly dangerous to 
aocept the evidence of identification and should 
have been further warned that without such 
evidence the implication of Kanai by the 
retraoted oonfeBBion of Tej Bahadur was to all 
intents and purpores worthless. The failure 
to make the position clear with regard to the 
test identification is to my mind most material 
and may well have led to a miscarriage of 
jostioe in this oase. 

[19] Mr. Budhansu Mukherji also pointed 
out that the Magistrate who conducted the test 
identification parade waB allowed to give 
evidence as to what witnesses told him when 
they identified a particular suspect. It is I 
know usual for a Magistrate to record state¬ 
ments made by witnesses at test identification 
parades. But that does not mean that those 
statements are admissible in evidence. They 


are statements made under S. 164, Criminal 
P. C., to a Magistrate after investigation has 
commenced. They are not confessional state¬ 
ments and are not recorded as such. That 
being so, they can only be admissible to con¬ 
tradict a witness. It is true that a statement 
was used to contradict one of the witnesses 
against Kanai, but the evidence was admitted 
by the learned Judge as if it was substantive 
evidence against the accused. The evidence; 
should not be admitted in chief and should' 
only be admitted for one puq.ose, namely, to 
contradict the person who is alleged to have 
made a statement to the Magistrate. 

[131 Having regard to the failure of the 
learned Judge to warn the jury sufficiently of 
the unsatisfactory nature of the tost identifica¬ 
tion parade, I think we are bound to hold that 
there was in this case a misdirection on 
material matters which vitiated the verdiot. 

[li] The question arises what course should 
the Court follow having set aside the conviction 
and sentence. We could of course order a 
new trial. But having regard to the evidence 
in this case I do Dot think any jury could be 
asked to convict upon such evidence. That 
being eo, it appears to me that the proper 
course is to acquit the appellant. 

[16] In the result, I would allow this appeal, 
Bet aside the conviction and sentence and aqcuit 
the appellant. The appellant who is on bail 
need not surrender to his bail and bis bail is 
cancelled. 

[id Bachawat J.—I agree. 

V.R B. Appeal allowed. 


A. I. R. (37) 1930 Calcutta 413 [C. N. 155.] 
Harries C. J. and Bachawat J. 

Kalna Municipality — Plaintiff — Peti. 
turner v. Province of West Bengal — Defen¬ 
dant — Opposite Party. 

R-ference No. 1 of 1949, D/- 1-3-1950, by Muneif, 
Kalna. In a. C. C. Suit No. 347 of 1948. 

(a) Provincial Small Cause Courts Act (1887), 
S. 15 and Sch. If. Art. 13 — Suit for recovery of 
municipal taxes—Jurisdiction of Small Cause Court 
— Municipalities —Bengal Municipal Act (XV [15] 
of 1932), S. 167. 

A suit by a Municipality to recover arrears of taxes 
whioh are due to the Municipality by force of & statute 
aDd not by reason of any interest in immovable pro¬ 
perty is not a suit comiDg within Sch. II Art. 13 when 
the plaintiff merely claims a money decree without 
claiming aDy charge given to it under B. 167, Bengal 
Municipal Act, and the Small Cause Court will have 
jurisdiction to entertain and decide the suit by virtue 
of S. 15. [Paras 8 and 10] 

Though by virtae of S. 167, Bengal Municipal Aot, 
the Municipality has a oharge on the holding in respect 
of which the taxes ate claimed, the Municipality is en- 
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titled to recover them as a simple money-deoree and is 
not bound to enforce its rights as a charge holder. 

T Para 91 

(b) Civil P. C. (1908), S. 7-Jurisdiction of Small 
Cause Court to try suit if controlled by jurisdiction 
to execute decree. 

Tbe mere fact that a Small Cause Court is debarred 
by S. 7 from executing a decree against immovable 
property does not mean that it is also debarred from 
trying the suit inasmuch as the question of jurisdiction 
of the Court as to execution of a deoree has no relevance 
whatever as to the question whether the Court has 
jurisdiction to try the suit. [Para 11] 

Annotation: (’44-Com.) Civil P. C., 8. 7 N. 5. 

Baohawat J. — This is a reference by the 
Munsif of Kalna under o. 46, R. 6, Civil P. C. 
It appears that the Chairman of the Kalna 
Municipality claimed arrears of taxes from the 
Province of West Bengal and instituted a suit 
before the Munsif of Kalna who is invested with 
Small Cause Court powere. The suit was regia- 
tered as Small Cause Court Suit No. 3i7 of 1948. 
The plaintiff is claiming Rs. 8-4-0 on account of 
arrears of taxes and he has prayed for a decree 
for the amount of the claim with costs and such 
other relief as he may be entitled to. 

[ 2 ] On 27th May 1949 the suit was heard by 
the learned Munsif. The learned Munsif had 
doubts as to whethor the suit was cognizable 
by a Court of Small Causes. In that view of 
tbe matter ho has made this reference. No one 
has appeared for either party on this reference. 

[3] The jurisdiction of the Court of Small 
Causes is conferred by 8. 15, Provincial Small 
Cause Courts Act which reads as follows : 

“(1) A Court ot Small Causes shall not take cogniz¬ 
ance of the suits specified In Sch. 2 as suits excepted 
from the oognizance ol a Court of Small Causes. 

(2) Subject to the exceptions specified in that sche¬ 
dule and to the provisions of any enaotment for the time 
being in force, all suits of a civil nature of whioh the 
value does not exoeed five hundred rupeesishall be cog¬ 
nizable by a Court of Small Causes.” 

[4] Section 16 of that Act reads as follows : 
“Save as expressly provided by this Act or by any 

other enactment for the time being in force, a suit 
cognizable by a Court of a 8raall Causes shall not be 
tried by any other Court having jurisdiction within the 
local limits of the jurisdiction of the Court of Small 
Causes by whioh the suit is triable.” 

[5] This suit is of a civil nature and its value 
does not exceed Rs. 500. It is therefore clear 
that unless this suit is a suit whioh is specified 
in Bch. 2 to the Aot the Court of Small Causes 
has jurisdiction to hear and determine the suit. 

[6l Questions have arisen in other High Courts 
as to whether any of the articles in soh. 2 , Provin¬ 
cial Small Cause Courts Aot, bar the jurisdic 
tion of the Small Causes Court in hearing and 
determining suits relating to taxes filed by 
municipalities. It was urged in several cases 
that Art. 13 of Soh. 3, .‘Provincial Small Cause 
Courts Act, bars the jurisdiction of the Small 
Causes Court in such matters. That article bars 


the jurisdiction of the Small Causes Court from 
trying a suit respectively called malikana and 
hikk, or of cesses or other does when the oesses 
or dues are payable to a person by reason of 
his interest in immovable property in an here¬ 
ditary office or in a shrine or other religious 
institution. 

[7] In dealing with this question, Fazl Ali J. 
in the case of Municipal Commissioners, Ranchi 
v. Mt. Mungia, a. i. r. ( 19 ) 1933 Pa fc. 220 : (139 
i. O. 104) observed as follows: 

The first point to be determined is whether a 
Municipality has any such ‘interest in any immovable 
property’ as is referred to in Art. 13. Mr. Shiveshwar 
Dayal, who appears In Bupport of the application, 
contends that the Municipality has no ‘interest in im¬ 
movable property’ and clinohes his argument by re¬ 
ferring to the /aot that in case any of tbe holdings 
which were to be sold are acquired by the Land Acquisi¬ 
tion Department the Municipality could notjjclaim any 
share in the proceeds ot the sale or the compensation 
that might be payable upon such acquisition. Now 
although I reoognise that the term ‘ interest ’ is wider 
than ‘ proprietary interest yet having regard to the 
context in whioh the expression is used, it is in my 
judgment difficult to hsld that the municipality has 
any such interest in the holdings situated within the 
muniofpal area as is contemplated by the use of the 
expression in Act. 13. ” 

[8] We respectfully agree with that observa¬ 
tion. In order that Art. 13 of 8oh. 2 may apply the 
plaintiff must be claiming certain dues which 
are payable to him by reason of his interest in 
immovable property. It is quite olear that the 
taxes which are being claimed by the plaintiffs 
municipality here are not being claimed by 
reason of an interest of the municipality in the 
immovable property. The tax is due to the 
municipality by foroe of a statute, and not by 
reason of any interest of tbe municipality in the 
immovable property. 

[9] The learned Munsif in his letter of re¬ 
ference has referred to s. 167, Bengal Municipal 
Aot whioh reads as follows: 

“The sum due on acoount of any rate under this 
Act from any person in respect of any holding shall, 
subjeot to the prior piymeut of the land revenue (if 
any) due to the Government or of rent (if any) due to 
a landlord under the Bengal Tenanoy Act 1885, there¬ 
upon, be a first charge upon the said holding.” 

It is true that by virtue of that section the 
municipality has a oharge on the holding in 
respeofc of which the municipality is claiming 
the rate. But the municipality is entitled to file 
a suit to recover the money due to it and to 
ask for a simple money decree. It is not bound 
to enforce its rights as a charge-holder. Whether^ 
it will be open to the municipality later on to 
enforce the oharge by a separate suit it is not 
necessary for this Benoh to determine. The 
answer to that question will depend upon the 
true construction of o. 2, R. 2, Civil P. 0 ., and 
O 34, R. 14 of that Code. 
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[10] The jurisdiction of the Court will de- 
pend upon the allegations made in the plaint. 
Here the only allegations made in the plaint 
«re that a certain Bum of money is due to the 
plaintiff municipality on account of arrears of 
arrears of taxes. The plaintiff is claiming a 
simple money decree to recover the arrears of 
taxes. It is to be noticed that in the plaint no 
reference has been m\de to s. 167, Bengal Muni¬ 
cipal Aot. It is quite dear that the plaintiff 
municipality does not intend in this suit to en¬ 
force the oharge which is given to them by 
S. 167, Bengal Municipal Aot. As the plaint 
stands it is a simple money claim and by reason 
of 8. 15, Provincial Small Cause Courts Aot, 
the Small Cause Court will have jurisdiction to 
entertain and decide the suit. 

[ll] The learned Munsif in his letter of re¬ 
ference has also referred to S. 7, Civil P. C., 
which inter alia provides that so much of the 
body of the Code as relates to the execution of 
deorees against immovable property shall not 
extend to Courts constituted under the Provin¬ 
cial Small Cause Courts Act, 1887. The learned 
ManBif seems to have been of the opinion that 
inasmuch as he is debarred from c-xeouting a 
deoree against immovable property he is also 
debarred from entertaining and deciding the suit. 
In our judgment, the question of the jurisdiction 
of the Court as to execution of a deoree has no 
relevanoe whatsoever as to the question whether 
the Court has jurisdiction to try the suit. The 
learned Munsif has not been called upon at 
present to execute any decree which may or may 
mot be passed by him. The only question at 
present before him is whether the suit which 
has been filed in his Court can be proceeded 
With. 

[18] In our judgment it is clear that the Court 
•«f Small Causes has jurisdiction to hear and 
determine the suit and we, therefore, direct that 
4he Munsif do proceed with the suit before him. 

[13] Harries C. J —I agree. 

K.8. Answer accordingly. 


A. I. R. (37) 1990 Calcutta 417 [0. N. 156.] 
R. P. Mookebjee and Das Gupta JJ. 

Corporation of Calcutta — Complainant — 
Petitioner v. Sub Poet Matter, Dharamtola 
‘ Post-Office — Accused—Opposite Party. 

Criminal Revn. No. 378 ot 1948, D/-7th April 1949. 

(a) Municipalities — Calcutta Municipal Act (III 
[3] oi 1923), S. 386 — Heading to section to be re¬ 
garded as preamble to it — 8ectlon 386 is attracted 
•with reierence to storing in premises limited by the 
heading to such section —Interpretation of Statutes. 

The headings prefixed to a eeotion or a set of sections 
in modern etatutes are regarded as preambles to those 
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seotions. It is now a settled rule that the funotion of 
preamble is to explain what is ambiguous In the enact¬ 
ment and it may either restrain or explain it as beet 
suits the intention. On the plain reading of S. 386 
that seotion is not of general application. Even if there 
be any doubt as to the proper effeot and eoope of the 
section, the Court has to refer to the special heading 
11 Factories, trades and places of public resort ” and it 
must be held that 8. 386 will be attracted not with 
reference to storing in every premises, but only in 
those which are limited by the description given by 
the sub-heading. [Paras 4 and 5] 

(b) Interpretation of Statutes — Provisions clear 
and unambiguous — Court has nothing to do with 
their reasonableness or otherwise— Two„meanings 
possible — Reasonable intendment would be more 
acceptable. 

If the provisions are clear and unambiguous, a Court 
of law has nothing to do with the reasonableness or 
unreasonableness of such statutory provisions, except 
so far as it may help it in interpreting what the legis¬ 
lature has said. But while interpreting a provision in 
a statute when two meanings are possible and one of 
the interpretations is neither oonvenient nor reason¬ 
able, then euob intendment as would make the provi¬ 
sion reasonable and just, would be more acceptable 
than the otLer. [Para 5] 

(c) Munic : palitics — Calcutta Municipal Act (III 
[3] ol 1923), S 386 — Statute providing for license 
for carrying on trade-Consideration whether per¬ 
son concerced earned profit irrelevant —Storing of 
grain in certain prtmises by Post and Telegraphs 
Department for benefit of employees without license 
_Section 336 attracted. 

In taxing statutes, as under the Income-tax Aot, 
where the making of profits makes a person liable for 
the tax, “ trade ” must always be considered id the 
context of earning profits But where a statute provides 
for a license or a permit being taken out for oarrying 
on a business or a trade it is neither necessary nor 
relevant to oonsider whether the persons concerned 
aotually earn a profit or even intended to make a pro¬ 
fit out of the trade or carried on the business from 
some motive or other for benefiting the publio or a 
section thereof by selling at a loss. Ia enaoting S 386 
the intendment of the legislature was to regulate and 
restriot, for the sake of health and convenience of the 
publio, storing of particular articles meant to be util^ed 
for trade. Where the Post and Telegraphs Department 
of the Government stored grains iD a certain premises 
for the benefit of the employees of that Department 
without taking a license: 

Held, that 8. 386 was attracted. [Paras 7 and 8] 

(d) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 386 — Crown bound by statute if ex¬ 
pressly named or by necessary implication—Crown 
not named in Act and hence not bound by S. 386. 

When the Crown is expressly named iD a particular 
statute the Crown Is bound thereby. If it were mani- 
feet in the terms of the etatute that it was the inten¬ 
tion of the legislature that the Crown should be bound 
the result would be the same as if the Crown had been 
expressly named. This principle has not been limited 
ODly to provisions affactiDg rights to property of Crown. 
Henoe the Crown is not afleoted by the provisions con¬ 
tained In S. 421, Calcutta Municipal Aot as it oinnok 
be said that by neoessary implication the Crown ia 
bound by this seotion of the Act Henoe where the 
storing and sale are by and on behalf of the Central 
Government, as the Ocown is not expressly named in the 
Calcutta Municipal Act the Crown is not bound by th»- 
nrovisions of S. 386 : A. I. B. (34) 1947 P. C. 34, FoU. 
P , - [Paras 9, 12 and 141 
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N. K. Basu and Pashufali Ghose —for Petitioner, 

P. B. Muliherjto and N. C. Talukdar 

— for Opposite Party. 

Order. — This rule tvas issued againet an 
ord. r of acquittal passed by tbe Municipal Magis¬ 
trate, Calcutta and raises some very important 
questions of law. 

[2] A complaint was filed on tebalf of tbe 
Correlation ot Calcutta against tbe opposite party 
sfaticn ivter aha that premises No. 43, Dharam. 
tola Street, Calcutta was being used or permitted 
to to used as grairs. fleur and atta ebop with¬ 
out takirg out a license for tbe year 1945-46 under 
S. 9f6, Calcutta Municipal Act. Summons was 
accordingly issued against tbe opposite party. 
Tbe learned Magistrate by bis order dated 1st 
March 1948 beld that the storing of grains in 
tbe premises was by tbe Pest and Telegraphs 
Department of tbe Government for tbe benefit 
of the employees of that Department, and not 
for trade, ard to that purpose could not be 
taken to be “storing” as contemplated under 
8. 866 (l) (a), Calcutta Municipal Act; and that 
tbe prccecution was also bad in law as tbe rele¬ 
vant provisions could not bind the Crown. Tbe 
Magistrate accordingly acquitted tbe accused of 
the charges. 

[3] Mr. Basu appearing on behalf of tbe Cor- 
poration contends that 8. 886 read with scb. 19, 
Calcutta Municipal Act, is attracted if any one 
of tbe different items mentioned in the 8chedule 
are stored, irrespective of the fact whether such 
storing is for purposes of trade. 

[4] Chapter 26 , Calcutta Municipal Act, is 
headed as for “Inspection and Regulation of 
premises, and of factories, trades and places of 
public resort.” This chapter is eub-divided into 
two parts. Sections 380 to 384 are under the sub¬ 
heading ‘ Premises generally.” Sections 386 to 
391 are under tbe sub-beading “Factories, trades 
and places of public resort.” It is contended on 
behalf of tbe Corporation that the provisions of 
8. 866 are to be interpreted without any reference 
to tie sub-heading “Factories, trades and 
places of public resort.” This contention 
cannot be upheld. Tbe headings prefixed to a 
section or a set of sections in modern statutes 
are regarded as preambles to those eeotions. It 
is now a settled rule that the function of tbe 
preamble is to explain what is ambiguous in 
tbe enactment and it may either restrain or ex¬ 
plain it as best suits the intention. In re Carlton , 
(1946) Ch. 372: 114 L. J. Cb. 289; citing Corpo¬ 
ration of the City of Toronto v. Toronto Bail 
way Co., (1907) A. o. 316 at p. 324 : (76 L. J. 

P. C.67). 

[6] On an examination of 8. 385 and those 
follow it, it is clear that each one of those sec¬ 
tion relates to either factories, trades and plaoes 


of public resort. If the provisions of 8. 386 art- 
not taken to be limited and applicable only tc> 
factories, trades and places or public resort the 
result would be that whenever anything isetor- 
ed, however small the quantity and for what¬ 
ever purpose such storing may be made, a 
license will have to be taken out: Every house¬ 
holder must then take out a licence for keeping 
in his house even small quantities of articles for 
ordinary and daily use— an interpretation which 
is neither reasonable nor can be deemed to be 
convenient to the society at large. If the provi. 
sions are dear and unambiguous, a Court of 
law has nothing to do with the reasonableness 
or unreasonableness of such statutory provisions, 
except so for as it may help it in interpreting 
wbat the legislature has said. (Cooke v. Charles 
A.Vogeler Co., (1901) A.C. 107. But while interpret- 
ing a provision in a statute when two meanings 
are possible, and one of tbe interpretations is 
neither convenient nor reasonable, then Euch in¬ 
tendment as would make tbe provision reason- 
able and just, would be more acceptable than 
tbe other. Coke on Littleton 97A. In our view, on 
the plain reading of 8. 886 that section is not of 
general application. Even if there be any doubt 
as to tbe proper effect and scope of the section, 
we have to refer to the special heading “Facto¬ 
ries, trades and places of public resort” and it 
must be Leld that S. 886 will be attracted not 
with refererce to storirg in every premises, but 
only in those which are limited by tbe descrip¬ 
tion given by tbe sub-heading. 

[6] It is conceded that grains etc., in tbe pre¬ 
mises are stored. But it is contended that such 
storing is not for purposes of trade, inasmuch 
as, these articles are meant for distribution 
amongst tbe employees of a particular Govern¬ 
ment Department at concession rates and such, 
transactions, it is argued cannot be deemed to be 
in course of trade or business. ‘Trade’ in its 
primary eense means the exchange of goods for 
goods or goods for money. Reference is made 
to tbe Municipal Commissioners of Barnagore 
v. Barnagore Jute Factory Ltd., 410. w. N. 
662: (a. i. R. (24) 1937 Cal. 324) as an authority 
for holding that trade must always connote 
transactions with a view to earn profit only. In 
the case cited above s. 123, Bengal Muncipal 
Act (Bengal Aot XV [15] of 1932) read with 
cl. l of 8cb. 4 of that Act, fell to be considered. 
Clause 1 is in tbe following terms: 

"Company transacting business within the Munici¬ 
pality for profit or as a benefit of society.” 

The test to be applied in that case was whetber- 
the concern transacted any business "for profit 
or not.” This case, therefore, is no direct authori¬ 
ty for the wider proposition that trade must 
always mean a transaction for profit. 



1980 


Calcutta Corpn. v. Sub-Post Master, Dharamtola Calcutta 419 


[ 7 ] In Burmah Shell Oil Storage dt Distri¬ 
buting Go. v. Havorah Municipality , 40 
C. W. N. 766 : (A. I. R. (23) 1936 Cal. 477) this 
Court bag occasion to consider S. 176, Cal¬ 
cutta Municipal Aot, which requires a license 
to be taken out by a person who carries on a 
profession, trade or calling indicated in Scb. VI of 
the Aot. Jaok J. observed that though “trade” 
under 8. 176 is used in its ordinary sense viz., 
exohange of goods for money or goods for goods 
with the objeot of making a profit, a statutory 
provision for taking out a licence is intended 
to control the carrying on of a trade simplicifcer 
and is not meant to be a tax on the profits. In 
taxing statutes, as under the Income-tax Act, 
where the making of profits makes a person 
liable for the tax, “trades” must always be con¬ 
sidered in the context of earning profits. But 
where a statute provides for a license or a per¬ 
mit being taken out for oarrying « a business 
or a trade it is neither necessary nor relevant 
to consider whether the persons concerned act¬ 
ually earn a profit or even intended to make a 
profit out of the trade or carried on the business 
from some motive or other for benefiting the 
public or a Beotion thereof by selling at a loss. 
The word “ trade ” is one of a very general 
application, and must always be considered 
along with the context in which it is used. Hals- 
bury, Laws of England, vol. 32 pp. 903-4. 

[8] In the case now before us the intendment 
of the Legislature was to regulate and restriot, 
for the sake of health and convenience of the 
public, storing of particular artioles meant to be 
utilised for trade. So far as the particular pro¬ 
visions are concerned, it is immaterial whether 
the persons storing intend to or aotually derive 
profit or not. The primary and dominant pur¬ 
pose of the statute is to be taken into considera¬ 
tion. In this view, it must he held, on the faots 
admitted, that the artioles were stored for trade, 
and accordingly S. 986, Calcutta Municipal Aot, 
is attracted unless its application is otherwise 
barred. 

[9] It is urged on behalf of the opposite party 
that the storing and sale in this oase or by and 
on behalf of the Central Government and as the 
Crown is not expressly named in the Calcutta 
Municipal Aot the Crown is not bound by the 
provisions. Reference is in this oonneotion made 
to Province of Bombay v. Municipal Corpora¬ 
tion of the City of Bombay, 78 I. A. 271: (a.i.r. 
(84) 1947 P. 0. 84) whioh overruled the judgment 
of the Bombay High Court reported in Province 
of Bombay v. Municipal Corporation of the 
City of Bombay, I.L.B. (1944) Bom. 96 at p. 101 : 
(A. I. B. (81) 1944 Bom. 26). In this oase the 
Bombay Corporation had under Be. 222 (l) and 
US, City of Bombay Monioipal Aot, 1888 (the cor¬ 


responding sections of the Calcutta Municipal 
Aot, Bengal Act III [3] of 1923 being 8s. 244 and 
252) attempted to lay watermains along Antop 
Hill Road, the property in whioh road belonged 
to Government. The test to be applied for 
deciding whether the Crown is bound by a statute 
or not, was held to be in no way different in the 
case of the Indian Legislature from that which 
has long been applied in England. It is incon¬ 
trovertible that when th9 Crown is expressly 
named in a particular statute the Crown is 
bound thereby but difficulty arises when it has 
to be ascertained whether the Crown is bound 
by ‘necessary implications.” The Judniul Com¬ 
mittee also held that if it were manifest in the 
terms of the statute that it was the intention of 
the Legislature that the Crown should be bound 
the result would be the same as if the Crown 
had been expressly named. 

[10] On behalf of the Bombay Municipal Cor. 
poration, it had also been contended before the 
Judicial Committee that whenever a statute is 
enacted “for the public good” the Crown, though 
not expressly named, must be held to be bound 
by its provisions and as the Act was manifestly 
intended to secure public welfare it must bind 
the Crown. Though this proposition is supported 
by early authority and is to be found in Bacon’s 
Abridgement and other text books the Judicial 
Committee held that that view could not now 
be regarded as sound, except in a striotly 
limited sens9. Reference was made to Gorton 
Local Board of Health v. Prison Commis¬ 
sioners (1904 ) 2 K. B. 166 (n) and the Attorney- 
General v. Hancock , (1940) 1 K. B. 427 : (1940-1 
ALL E. R. 32) as instances where the Crown 
was held not to be bound although the statute 
in question was dearly for the publio benefit. 
Their Lordships further observed as follows : 

" Their Lordships prefer to Bay that the apparent 
purpose of the etatute is one element, and may be an 
important element, to be considered when an intention 
to bind the Crown is alleged. If it oan be affirmed that, 
at the time when the statute was passed and received the 
royal sanotion, it was apparent from its terms that its 
benefioient purpose must be wholly frustrated unlesBthe 
Crown were bound, then it may be inferred that the 
Crown has agreed to be bound, Their Lordships will add 
that when the Court is a;bed to draw this inference, it 
must always be remembered that that, if it be the in¬ 
tention of the Legislature that the Crown shall be bound, 
nothiog is easier than to say so in plain words.” 

The distinction made in Siottish oases, between 
property held jure corona and other property 
of the Crowu, was further held as not to have 
been adopted in England and does not seem to 
their Lordships to be in accordance with a body 
of English authority which, where an anoiont 
dootrine of the common law of England is in 
question, ought in their Lordships’ opinion to 
prevail. The law of England and of India 
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was held to be the same, and their Lordships 
could find no reason to say by necessary impli¬ 
cation the Grown was bound by the relevant 
sections of the Bombay Municipal Aot. 

[ill Mr. Basu appearing on behalf of the 
petitioner Corporation contends that the case 
before the Judicial Committee as also the de 3 i- 
sions the Hornsey Urban District Council v. 
Henne.ll (1902) 2 K, B. 73 : (71 L. j. K B. 479) 
and Attorney.General v. Hancock, (1940) l K.B. 
427 : (1940-1 all E. R. 32) refer to instances — 
where the relevant statutory provisions inter¬ 
fered with the right to property of the Crown 
but in the case now before us there is no ques¬ 
tion of any interference with any right to pro¬ 
perty. The provisions under consideration 
require certain lioenses to be taken out ; these 
provisions, it is urged do not in any way affect 
rights over property or prerogative of the 
Crown. No doubt this aspect of the question 
was not argued before the Judicial Committee 
in the Province of Bombay v. Municipal Cor¬ 
poration of the City of Bombay , 73 I. a. 271 : 
(A. I. B. (34) 1947 p. C. 34). Oar attention is 
particularly drawn to the observations in Attor. 
ney-General v. Hancock , (1940) l K. B. 427 at 
p. 439 (1940-1 ALL E R. 32): 

“The Rule la now well written and clear that if an 
Aot of Parliament when otherwise divest the Crown of 
its property, rights, interest or prerogative, it is not 
to be construed as applying to ths Crown unless the 
Crown has been mentioned oither expressly or by neces¬ 
sary implication.” 

It is further pointed out that the relevant pro¬ 
visions of the Calcutta Municipal Act which are 
now before us for consideration only deal with 
the mode or manner of carrying on a business 
or trade and not with the carrying on the busi¬ 
ness itself. 

[12] Although this particular line of argu- 
ment now advanced before us was not considered 
by the Judicial Committee, its decision, however, 
is in very general terms and is not in any way 
limited to proceedings affeoting rights to pro- 
perty or prerogative of the Crown. Th9 judicial 
Committee oame to the conclusion as stated 
above without making any distinction between 
provia : ons affecting rights to property or other¬ 
wise. It was laid down that the law is not in 
any way different in the case of Indian Legis¬ 
lation from that which ha3 long been applied 
in England. If we analyse the various decisions 
of the English Courts, it will be apparent that 
the principle has not been limited to provisions 
affecting rights to property only. One of the 
cases in point is Cooper v. Hawkins, (1904) 2 K. B. 
164: (73 L. J. K. B. 113). The question in issue in 
this case was whether regulations regulating the 
speed of locomotives within oerfcain areas applied 
to the running of a looomotive owned by the 


A. I. B. 

Crown and driven by a servant of the Crown 
or Crown service. Lord Alverstone 0. J. referred 
to his early observations in Hornsey Urban Dis¬ 
trict Council v. Hennel, (1902) 2 K. B. 73 : (71 
L. J. K. B. 479) and applying the same tests to 
the facts of the lat9r case, held that the regula- 
tions did not affect the Crown. In Cooper v. 
Hawkins, (1904) 2 K. B 164 : (73 L. J. k. B. 113) 
{Supra) the provisions affeoted the mode or 
manner of running a locomotive and did not 
affect any property belonging to the Crown. The 
observations of Lord Alverstone O. J., and Wills 
J. make it abundantly clear that the Crown is 
not orainarly bound by statutory provisions and 
the question of right to property is not a deter¬ 
mining factor. 

[13) In our view, the decision by the Judioial 
Committee in the Province of Bombay v. Muni¬ 
cipal Corporation of the City of Bombay, 73 
I. A. 271 : (A* I. R. (34) 1947 P. 0. 34) must be 
taken to be an authority on the general question 
a3 to when the Crown is bound by statutory 
provisions. Desisioas given by the Judioial Com- 
mittee are binding on us and it is not open to 
this Court to go into the reasons or the absenoe 
of reasons supporting the decisions of the Judioial 
Committee. 

[14] Had the question been res integra and 
had it been open to us to o insider the question 
untrammelled by a decision of the Judioial Com¬ 
mittee we might have considered the reason¬ 
ableness and propriety of applying the principles 
as enunciated by the English Courts and also 
how far they should be applied to Indian condi¬ 
tions. For some years past, the position of the 
Crown with regard to liability and procedure 
has been considered by the lawyers in England 
as being “antiquated and absurd a3 contrasted 
with that of ordinary individuals" and reform 
in this respect has been considered to be long 
overdue. The directions given by Lord Birken¬ 
head L. C. in 1921 and Lord Haldene L. 0. iu 
1924, may be referred to in this connection. With 
the growing nationalisation of industries and 
the Government itself undertaking trade and 
oommerce, the question has assumed greater im. 
portance. The Courts, however, are not concerned 
with the polioy underlying such legislation or 
reform: we are only to apply the law as it stands. 
as stated already we are bound by the deoision 
of the Judicial Committee and we must hold 
that the Crown is not affeoted by the provisions 
oontained in 8. 421, Calcutta Municipal Aot, as 
it cannot be said that by neoessary implication 
the Crown is bound by this Section of the Aot. 
This Rule must accordingly be discharged. 

[16] On behalf of the petitioner Corporation 
we have been moved to grant a certificate under 
S. 205, Government of India Aot. Seotionaos re- 
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fere only to oases involving substantial question of 
law as to the interpretation of the Government 
of India Aot or any Order in Council made 
thereunder, or of the Indian Independence Aot 
or of any Order made thereunder. Questions of 
law raised and decided in the appeal now before 
us do not touoh any of the Aots or Orders re- 
ferred to in S. 205 of the Aot. Certificate is 
accordingly withheld. 

D.H. Rule discharged. 


A. I. R. (37) 1950 Calcutta 421 [ G. N. 167.] 
K. 0. Chunder and Guha JJ. 

Corporation of Calcutta — Complainant — 
Petitioner v. Bhupal Chandra Sinha and 
another — Accused—Opposite Party. 

Criminal Revn. Nos. 723 and 724 of 1949, D/- 
16-12*1949. 

(a) Criminal P. C. (1898), Sa. 435 and 439 _ Pro¬ 
ceeding under S. 421, Calcutta Municipal Act, if 
one before criminal Court —Municipalities — Cal¬ 
cutta Municipal Act (III [3] of 1923), S. 421. 

A proceeding under S. 421, Calcutta Municipal Act, 

Is a proceeding before a Criminal Conrt within the 
meaning of S. 435. And the High Court has jurisdic¬ 
tion to revise an order under S. 421 or l he cog¬ 
nate aeotion3 by the Munlolpal Magistrate of Calcutta. 

[Paras 3 and 4] 

Annotation 1 (’49-Com.) Cr. P. C., 8.436, N. 7. 

(b) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 421—Order against Crown-Crown 
—Statute binding. 

Ordinarily the Crown may not be bound by a Statute 
and the test is whether expressly or by necessary 
implication in that particular Statute the Crown has 
been bound. The apparent purpose of the Statute is 
one element, and may be an important element, to be 
considered when an intention to bind tbe Crown is 
alleged. If it can be affirmed that, at the time when 
the Statute was passed and received the royal sanction, 
it waB apparent from its terms that its beneficlent pur¬ 
pose must be wholly frustrated unless the Crown were 
bound, then it may be inferred that the Crown has 
agreed to be bound. 

Where several maunds of whole-barley were seized 
from the Government Stores and the finding of the 
municipal Magistrate was that these were unwholesome, 
unfit for human consumption and also injurious to 

publio health : „ 

Held, that tbe Crown was by necessary implication to 
be oonsidered as bound and the municipal Magistrate 
had fall jurisdiction to order the destruction of the 
unwholesome barley. [Paras 2 and 6] 

N. K. Basu and Pashupati Qhose —for Petitioner. 
J. M. Banerjea — for Opposite Party. 

Order. —These two rules were issued at the 
inatanoe of the Corporation of Calcutta in two 
oases in which two managers of Govt. StoreB 
were proceeded against before the municipal 
Magistrate of Calcutta under S. 421, Calcutta 
Municipal Aot—Act ill [33 of 1923. 

[2] It appears that several mannds of whole- 
ibarley were seized from these two Government 
IBtorea and the finding of the learned Magistrate, 
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after an elaborate discussion of all the evidence, 
is that theBe were unwholesome, unfit for human 
consumption and also injurious to public health. 
The learned Magistrate however, felt himself 
bound by two decisions, namely, tbe decision of 
the Judioial Committee in tbe case of The Pro¬ 
vince of Bombay v. Municipal Corporation of 
the City of Bombay, 73 I. A. 271 : (A. T. B. (34) 
1947 P. 0 . 34) and that ot this Court iu the case 
of The Corporation of Calcutta v. Sub t'ost 
Master, Dharamtolla Post Office, being On. 
P.evn. NO. 378 of 1948, d/- 7-4-1949 : (A. T. R , (37) 
1960 Cal. 417), by our learned brothers Hama 
Prosad Mookerjee and K. C. Das Gupta JJ. 
The Magistrate following those two decisions 
held that he had no jurisdiction to order des¬ 
truction by tbe Calcutta Corporation of these 
unwholesome barley which it appears he would 
himself have gladly otherwise ordered. 

[31 Mr. Banerjea appearing on behalf of the 
opposite parties has put forward tbe argument 
that this Court has no jurisdiction to sit in revi¬ 
sion ovc-r a Magistrate’s order under S. 421, 
Caloutta Municipal Act. It appears that this 
point was raised by the Advocate-General of 
Bengal in tbe case of Messrs. Sir Abdulla 
Harun & Co. v. Corporation of Calcutta in 
ori. Revn. No. 679 of 1948 : (a. I. R. (37) i960 
Oal. 36:51 Or.L.J. 346) and there was a difference 
of opinion between our learned brothers Kama 
Prosad Mookerjee and K. C. Das Gupta JJ. 
Rama Prosad Mookerjee J. was of the opinion 
that there was no force in the contention that a 
proceeding under S- 421, Calcutta Municipal Act, 
is not revisable under ss. 436 and 439, Criminal 
P. 0. Our learned brother K. 0. Das Gupta J. 
was of tbe contrary opinion. Unfoitunately, as 
the caso was decided on another point this was 
not placed before a third Judge ; eo we do not 
have any conclusive authority ol this Court. We 
have therefore, paid onr utmost attention to this 
point and we are unable to accept the argument 
of tho learned Advocate-General adopted by 
Mr. Banerjea before us. We are clearly of opi¬ 
nion that a proceeding under S. 421, Calcutta 
Municipal Aot is a proceeding before a criminal 
Court within the meaning of 8. 435, Criminal 
P. 0. It is obvious that under S. 436, Criminal 
P. 0. an executive act cannot be revised by 
this Court. The section itself is dear and there¬ 
fore, we do not oite any authorities. The section 
itself Bays that it must be the proceeding of “a 
criminal Court”. So, the whole question is 
whether, when acting under 8. 421, Calcutta 
Municipal Aot and like sections, the municipal 
Magistrate is a criminal Court or not. The 
Looal Government which appoints the municipal 
Magistrate under the Municipal Act is only 
anthorised to do so under S. 531. Whatever 
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other powers a Magistrate aoting under the 
Criminal Procedure Code or under any other 
law may have, a Magistrate appointed a muni- 
cipal Magistrate under 8. 631 may be appointed 
only “for the trial of offences against this Act,” 
that is to eay, the Calcutta Municipal Aot, 'and 
the rules and bye-laws made thereunder". It 
is definitely stated that such Magistrates shall 
be oalled municipal Magnates and then 
provision is made for their pay, pensions, 
leave, salary etc., and how this is to be realised 
frjm the Calcutta Corporation. It lays down 
that oacb of such Magistrates shall have juris¬ 
diction over the whole of Calcutta. Therefore, 
a Municipal Magistrate can only be appointed 
for one purpose aud one purple alone, namely, 
trial of offences and where the Act imposes 
upon the Municipal Magistrates oertain duties 
it must be in accordance with the purpose for 
which he is appointed and, therefore, all the 
sections in which the Municipal Magistrate i 3 
asked to do something are necessarily to be 
interpreted as seot ons dealing with cases of 
offences. 

[4] Mr. Banerjea has drawn our attention to 
8. 488 of the Aot in which certain offences are 
made liable to penalty by way of a fine. An 
offence is au act which is made punishable and 
punishment need not be only of fine or impri¬ 
sonment. There may bo other methods of 
punishment, namely, destruction, demolition 
etc. Therefore, the fact that in 8. 488 of the 
Act provision is made for punishment with fine 
of certain offoncee does not go to show that 
when penalising other acts by order of destruc¬ 
tion at the cost of the party, of demolition etc., 
the Municipal Magistrate is exeroising any 
power or function outside the Calcutta Muni¬ 
cipal Act. Thera is no provision for appoint¬ 
ment of a Munioipai Magistrate as executive 
officer. As these are powers or functions 
exercised under the Aot itself and as under the 
Act he can only be appointed for the trial of 
offences these proceedings before him are for 
trial of offenoes and therefore, when trying 
sueh offences ho is a criminal Court and as he 
is a criminal Court, 8. 436 applies and this 
Court has the power to call for records etc., 
and interfere under S. 439, Criminal P. 0. We 
ar of opinion, therefore, that there is no 
substance in the contention that this Court has 
no jurisdiction to revise an order under 8 . 421 
or the cognate sections by the Munioipai Magis¬ 
trate of Oaloutta. 

[6] We, therefore, now enter into the main 
point. The learned Magistrate in the present 
oase unfortunately did not see the difference 
between the oase then before our learned bro¬ 
thers Rama Prosad Mookerjee and K. C. Da 3 
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Gupta, JJ., namely, Corporation of Calcutta v. 
Sub.Post Master, Dharamtolla Post Office. 
Ori. Revn. No. 378 of 1948 : (a.t.B. (37) i960 
Cal. 417) and the present case. The law is 
clear since the decision of the Judicial Com. 
mittee in the case of the Province of Bombay v. 
Municipal Corporation of the City of Bombay, 
73 I. A. 271 : (A.I.R. (34) 1947 P. 0. 34) that 
ordinarily the Crown may not be bound by a 
Statute and the test is whether expressly or by 
necessary implication in that particular Statute 
the Crown ha3 been bound. In the particular 
case then before them which was a case of not 
taking out a trade license by the Central 
Government, their Lordships Rama Prosad 
Mookerjee and K. C. Das Gupta JJ. oame to 
the conclusion that neither expressly nor by 
necessary implication could it be said that the 
Crown was intended to be bound by such a 
seotion of the Calcutta Munioipai Aot whioh 
required suoh a license to be taken out. The 
Judicial Committee decision itself lays down 
the criterion when it may be said that by 
necessary implication the Crown is made bound 
in a particular Statute. It may be said here 
that in this Statute either under 8. 42 1 or under 
other oognate seotions relating to public health 
the Crown had not been bound. The Crown 
will be bound if by necessary implication it i? 
to be held that the Crown is bound. In the 
Judicial Committee decision this is the test 
that was formulated by their Lordships : 

“Their Lordships prefer to say that the apparent 
purpose of the Statute is one element, and may be an 
important element, to be considered when an intention 
to bind the Crown is alleged, If it can be affirmed 
that, at the time when the Statute was passed and 
reoe-ved the royal sanotion, it was apparent from its 
terms that its benefio ent purpose must be wholly 
frustrated unless the Crown were bound, then it may, 
be inferred that the Crown has agreed to be bound.” 

Thes9 words of the Judicial Committee will 
dearly show the distinction between the present 
group of oases and the group of cases with 
whioh our learned brothers were dealing. Cases 
of this nature which safeguard the publio health 
of the biggest City in the Ea3t are under the 
powers given to the Corporation of Calcutta 
to preserve the publio health by destruction of 
diseased animals or of unwholesonn food, by 
removal of congestion or causes thereof etc., 
and of other things whioh interfere with proper 
health and sanitation. This is the fundamental 
objeot of the existence of a Municipality. If 
in cases of this nature the Crown is left free to 
sell or otherwise distribute injurious food or, 
as Mr. Basu ha3 very rightly said, * poison the 
whole of the City of Calcutta with unwholesome, 
unsound barley or other food" then it cannot 
but be said that it will be almost useless to 
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©nart geokions to prevent auoh act and to oreate 
« Municipal body. The entire good work of 
the Corporation of Oaloatta can be frustrated 
if the Grown ia guilty of auoh acta a3 have heen 
proved in the present case before the M*gis. 
trate, to have been done by these two Govern¬ 
ment Ration shops. According to the test laid 
'down by the Judicial Committee we are of 
[opinion that in the present case, anl in cases 
•jof this nature, the Crown is by necessary 
'implication also to be considered a3 bound. 
The Crown oannot evade it3 own responsibility 
to obey auoh laws of health which are fund*, 
mental if a Municipality is to fuQOtion properly 
and if the Crown violates the same it has to be 
made to observe such laws by means of 
Magisterial notion. Under the oiroumstanoes 
,we are of opinion that the Municipal \iagistrat9 
ihad full jurisdiction in the present oa3e to order 
'the destruction of the unwholesome barley. 

[6] Mr. Banerjea ha3 urged before us that 
his clients had many objections about the unde 
of seizure of fcheartioles e‘c. bit it appears from 
the judgment of tne Municipal Magistrate that 
Jthesa points were not urged before him. It is 
possible that Mr. Banerjea's clients relyiog 
upon the supposed immunity from an action in 
auoh oases of th9 Crown might not have raised 
ithess plints fally bsfors ths Court at the time 
©f argumsnt a3 not neoessary. 

[7J We. therefore, set aside th9 order of the 
Municipal Magistrate anl remand the oase baok 
to him for decision on the other points ezospt 
the points of unwholesomsness of tho barley 
*od of jurisdiction which have beea fiaally 
decided here and then pass suoh orders as he 
.may ba entitled to pass in law. 

v r u Case remanded. 


A. I. R. (37) 1930 Calcutta 423 [C. N. 158.] 

Roxburgh J, 

Sir at Gkandra Sidhukhan and others — 
Petitioners v. Corporation of Calcutta and 
another — Opposite Party. 

Criminal Ravo. Mol. 942, 1020 and 1021 of 1949, 
D/• 10-11950. 

(a) Municipalities— Calcutta Municipal Act (III 
[3] of 1923), 3. 421 — Order under, for destruction 
—Persons affected by order, if should be heard. 

A Superintendent of Polios purchased from different 
•ontraotors oartaiu quantities of raaatard oil for purpose 
at sale in a rat'oo shop. Oa analysis ha found it to bs 
adalteratad and, therefore, he moved the Municipal 
Magistrate for orders uider 9. 421 informing the con- 
■iraotors ooaosrnad of the prosee lings. The contractors 
appeared before the Magistrate but he refused to hear 
them oa the ground that the only person entitled to be 
4isard under 3. 421 is the person in whose possession 

the adulterated toed is found : 

Held, that in the peculiar oiroamstanoes of the ease 
dthe Magistrate oaght to have heard the oontraotors and 


allowed them to produce evidenoe regarding the quality 
of the oil before passing an order of destruction. 

[Para 3] 

(b) Criminal P. C. (1893), S. 439 _ Order under 
S. 421, Calcutta Municipal Act, is revisable -Munici¬ 
palities — Calcutta Municipal Act (III (3] oi 1923), 

S 421 : A I R. (37) 1950 Cal. 421, Hal. on A.I.R. U4) 
1927 Cal. 509, Ezyl. [Paras 4 and 0] 

Annotation : ('49-Corn.) Criminal P. C., S. 439 N. 8. 

In No. 912149 : 

Dsbabrata Mukharjce anl Sambhunath Banarjee 
(Sr.) — (or Petitioner. 

J. M Banarjee — for the Crown. 

Anil Chandra Roy Choudhury anl Sunil Kumar 
Basu -fjcOppisits Party. 

In No. 1020149 : 

Debabrala Mukherjee and Purneniu Sckhir Basu 

— for Petitioner. 

J. M. Bimrjee .— for the Crown. 

Monomohan Mukherjee — for Opposite Party. 

In No. 1021149 : 

Debabrata Mukherjee and Ranjil Kumar Binerjse 

— for Petitioner. 

J. M Baoarjee — for the Crown. 

A joy Kuma' Basu — for Opposite Party. 

Order.— rhess are three rules against orlora 
passed by the Municipal Mig'Strate un lac 
9 . 421, Calcutta Municipal Ait. Taey relate to 
a large quantity of mustard oil which the 
Superintendent of Polios, 21 Parganas, pur. 
chased from different ooatcactora and had for 
eale to the mimbsrs of polioe force under him 
in a ration shop Tne only reason that there are 
three aspirate cases ia that the total quantity 
of oil with the Superintendent was divided up 
according to the contractors from whom he had 
bought it. Nevertheless though this division 
has been made, the main print before ms ia an 
objection by the contractors that they were not 
allowed to be heard. 

[ 2 ] The cicoumstanoes are oertainly very pe. 
oultar. The Superintendent himself, after ficat 
having some analysis made by the Public Analyst, 
moved the Municipal Magistrate for ths orders 
in question to be made. He himself informed 
the contractors of the proceedings and they duly 
appeared before the Magistrate The Magis¬ 
trate ha 3 refused to hear them oo the gcound 
that the provisions of S3. 418. 419, 420 and 421 
of the Aot show that the only person entitled 
to be heard unler s 42L is the person in whose 
possession the adulterated food was found. It 
ia almost aooidental that the provisions of 9. 421 
apply at all in the sense that it is only beoau3e 
the oil wa3 with the Superintendent for sale in 
ration shops and not for issue as rations (with¬ 
out payment) to the force that the provisions 
have any application. But for this aooilent, 
probably the course that would have been fol¬ 
lowed would have been a prosecution on the 
oomplftint of ths Superintendent of the contrac¬ 
tors for selling him adulterated oil under the 
appropriate provisions of the Oaloatta Manioi- 
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pal Act. Personally I think it is unfortunate 
that in any case this procedure was not followed 
in the first place. The result has been very 
anomalous. The proceedings were brought at 
the instance of the Superintendent obviously 
with the intimation (intention ?) in some way, 
if possible, of protecting himself in the event of 
any question of his having to pay for the mus¬ 
tard oil to the contractors. Clearly there is no 
thing whatever to prevent a person in the 
position of the Superintendent who finds that he 
has noxious food in his possession, to destory it 
without any reference to the Magistrate for an 
order. The whole scheme of the sections shows 
that they are expected to be applied, as a result 
of vigilance of inspectors and as a mean3 of en¬ 
forcing destruction, on a person who happens 
to be found in possession. They never contem- 
plate the person himself going to the Court for 
an order for some ulterior purpose. The result 
has been that the learned Magistrate by examin¬ 
ing the provisions of the sections has come to 
the conclusion that at most the only person 
entitled to be beard before him is the person in 
whose possession the adulterated food was found 
deposited for the purpose of sale and he gives 
apt reasons pointing out the difficulties that 
would arise if it were held that it was neces¬ 
sary to traoe back the history of the particular 
article to the various sellers and to give notice 
to all the various middlemen through whose 
hands the article might have passed before a 
destruction could be made. But in the present 
case the facts are, as I have pointed out, peculiar 
and different. The whole object of the order in 
fact is to bind, if possible, the contractors in 
some way, yet when they were present at the 
Court at the instance of the Superintendent, 
who acted very fairly in the matter, then the 
technical objection was taken and they were 
not allowed to be hoard. The provisions of S. 421 
and of the preceding sections are very vague on 
the question of what procedure is to be followed 
by the Magistrate and who is to be heard. 

[3] As I read the sections, the assumption 
appears to be that from the time of seizure the 
person in whose possession the article seized is 
found is always present. Section 420 contem¬ 
plates his giving or refusing consent and 8. 421 
seems to contemplate that when the food is 
taken before the Magistrate he again will be 
present. Section 421 (3) contemplates in fact 
his being awarded compensation on the spot in 
appropriate oircumBtances. There is, however, 
no specific provision for the procedure in tbe 
very peculiar circumstances of the present case. 
It seems to me that the only fair procedure for 
the Magistrate to follow was to have heard the 
persons really interested in the matter, namely, 
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the contraators. As I have pointed out, the oase© 
were divided on the basis of the oil supplied by 
the several contractors,—a division which waa 
quite pointless if there were no question of tha 
contractors being heard in the matter. It is con¬ 
tended in the fact that the contractors have 
evidence of a responsible analyst establishing that 
the oil is satisfactory. It seems to me that in 
fhese very peculiar oircumstanees the Magi¬ 
strate ought to have allowed them to produce 
that evidence before he passed the order of des¬ 
truction. 

[4] Mr. Choudhury raised a preliminary, 
objection that this Court had no power under 
S. 439, Criminal P. C., to interfere with the order 
of the Magistrate passed under s. 421, Calcutta 
Municipal Act. This question has been before 
this Court recently and in the case of the Cor- 
poration of Calcutta v.Bhupil Chandra Sinha, 
Cri. Revn. No. 723 of 1949 : (a. I B. (37) 196a 
Cal. 421), Chunder and Guha JJ. have held speci¬ 
fically that this Court has power to revise an 
order passed by a Municipal Magistrate undeE 
S. 421 of the Calcutta Municipal Act. In a pre¬ 
vious case there was a difference of opinion with 
regard to the very same section between 
Mookerjee and Das Gupta JJ. Abdulla Easoon 
d Co. v. Corporation of Calcutta, Cri. Revn. 
NO. 679 of 1948 : (A. I. R. (37) 1960 Oal. 36 : 61 
Cr. L. J. 346), the former holding that the Court 
had power of revision and the latter holding the 
opposite view. But as the learned Judges were 
agreed that the particular case had no merits, 
the difference was not resolved further. 

[5] The point has been argued to some extent- 
before me and the argument before me was so 
clearly based on an erroneous reading of the judg. 
ment of Suhrawardy J. in the case of Krishan 
Doyal v. Corporation of Calcutta, 64 cal. 632 : 
(A. I. R. (14) 1927 Cal. 609 : 28 Cr. L. J. 407) and 
I propose to point out the error. With great 
respeot it seems to me that Das Gupta J. in 
referring to this judgment was influenced by an 
argument based on this erroneous interpretation. 
In the case of Ram Gopal v. Corporation of 
Calcutta, 62 cal. 962 : (A. I. R. (12) 1926 Gal. 
1261 : 26 Cr. L. j. 1533) the matter for decision 
was whether the Corporation was bound to hear 
the opposite party before applying to the Magis¬ 
trate in a proceeding under S. 363, Calcutta 
Municipal Act. In that case the Advocate 
General also specifically took the point that the 
Court bad no power in any view to interfere 
in revision with the order of the Magistrate. Sir 
Lancelot Sanderson, C. J. gave a clear decision 
that the order of the Magistrate was a judioial 
order made by him either in the exeroise of a 
criminal or civil jurisdiction and that the Coort 
had jurisdiction to revise the order of the Mnnifli- 
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ipal Magistrate. Part of the argument in the 
judgment ia that the Munioipal Magistrate in 
question being a Presidency Magistrate would 
be a criminal Court within the meaning of s. 6, 
Criminal P. 0. In the later case, the sole ques¬ 
tion was whether proceedings before the Magis¬ 
trate were bad because the opposite party bad 
been examined on oath. The argument was that 
the Code of Criminal Procedure applied to the 
proceedings which also related to a demolition 
order under s. 363 of the Act and that as the 
Code applied the examination of the opposite 
party under the provisions of 8. 942 of the Code 
oould not be on oath and therefore the proceed, 
ings were bad as the oath had been administered. 
The learned Judges dealt solely with this point 
and no question was raised before them as to 
the jurisdiction of this Court to interfere with 
the order of the Magistrate. The assumption 
dearly in the judgment is that the Court has 
suoh power to interfere and the final decision 
was refusal to interfere not on the ground that 
the Court had no power but on the ground that 
the proceedings in the lower Court were not 
vitiated by any illegality or irregularity. There¬ 
fore, there is nothing in this case to weaken in 
any way the deoision of Sanderson C. J. in the 
earlier case. In course of his judgment, how- 
ever, Suhrawardy J. said : 

"If a party to a proceeding under Ohap. XII, Crimi¬ 
nal P. C. is not an accused person, it is hardly con¬ 
ceivable that a party to a proceeding under the 
Municipal Act relating to demolition of aDd unautho¬ 
rised structure is an accused person and as such exempt¬ 
ed from administration of oath. It has however been 
argued on the authority of the case of Ram Oopal v. 
Corporation o) Calcutta, 52 Cal. 962 : A. I. It. (42) 
1925 Cal. 1251 : 26 Cr. L. J. 1633) that a Municipal 
Magistrate in Calcutta is a Presidency Magistrate and 
so the Criminal Procedure Code will apply to proceed¬ 
ings before him in all its details. The case referred to 
does not lay down any such proposition. The learned 
Chief Justice has made some observation which is 
clearly an obiter and not necessary for the decision 
of that case, namely, that the Municipal Magistrate 
being a Presidency Magistrate the High Court has 
jurisdiction under S. 439, Criminal P. C. to revise 
his order.” (Italics are mine). 

[6] The argument before me was that the 
deoision in the earlier case had been weakened 
by the later deoision because in the later case it 
had said that the earlier remark that 
"the Municipal Magistrate being a Presidency Magis¬ 
trate the High Court has jurisdiction under S. 439, 
Criminal P. C , to revise his order.” 

was obiter. It is patently a misreading of the 
p&Bsage above quoted. "Borne observation” 
referred to is not specifically quoted in tbs judg- 
ment of Suhrawardy J. and the last words 
following the word "namely” clearly refer to 
the word "deoision". It seems hardly necessary 
to labour the point, as a careful reading of the 
passage quoted oould surely leave nobody in the 
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slightest doubt as to the meaning of the last- 
lines. The judgment did not and could not say 
that the view that this Court had power to 
interfere in revision with the orders of the 
Magistrate had been expressed merely as an 
obiter in the earlier case, when in fact there was 
a dear decision on that point in the earlier 
case. And in faot the decision was substantially 
followed in the later case by the course adopted. 

[7] The result is that the Rules are made abso¬ 
lute, the orders of the learned Magistrate are 
set aside and the cases remanded for him to give 
the contractors an opportunity to present such 
evidence as they may have on the quality of the 
oil in question. The Corporation of Calcutta 
also may adduce suoh evidence as they desire 

K.s. Cases remanded. 

A. I. R. (37) 1950 Calcutta 425 ' C . N. 169.} 

Roxburgh J. 

Gostha Behari Mandal — 1st Party v. Abed 
Ali and ethers — 2nd Party. 

Criminal Ref. No. 28 of 1950, D/- 5-4-1950. 

Criminal P. C. (1898), S. 147 (2) - Right to use 
plot as burial ground _ Proviso to sub s. (2) if 
applies. 

The right to use a bank of a tank as a burial groimd 
is not exercisable at all timed of the year but is one. 
exercisable on certain occasions. Hence, an order under 
8. 147 in respect of a dispute concerning such a right 
is not bad merely because tbo right bad not been exer¬ 
cised within the statutory period laid down in the 
proviso to sub-s. (2.) (Para 2] 

Annotation : (’49-Com ) Cr. P. C., S. 147 N. 13. 

Manmatha N. Das and Sukumar Mitter — 

for 1st Party. 

Manishi Kr. Das — for 2nd Party (No. 5). 

Order. — This reference must bo rejected. 
It is against an order passed under 9. 147, Cri¬ 
minal P. C., the dispute being about a batik of 
a tank used as a burial ground, in certain cases, 
by Hindus of neighbouring villages. A lease wae 
taken by one of the opposite parties before the 
trial Magistrate of a tank and its bank, the 
latter being claimed by the villagers to be their 
burial ground. Proceedings were started under 
8 . 145, Criminal P. C., as there was a danger of 
a communal riot. There were also proceedings 
under 3. 147, Criminal P. C. 

[ 5 ] The sole point of the reference that the 
last time anybody was proved to have been 
buried on the bank in question was more than 
three months before the date of the Magistrate’s 
enquiry and therefore under S. 147 (2), as the 
right had not been exercised within the statutory 
period laid down there, the order was bad. The 
answer is self-evident and it is a little surprising 
that the learned Judge should have fallen into 
an error and made the reference. The logical 
result of hia view is that the burial ground could 
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only be kept going provided somebody was made 
!to die at intervale of some three months. Clearly 
*tba answer ie that this is not a right exercisable 
iat all times of the year but are exercisable on 
loertain occasions. The evidence was that on the 
last ocoasion somebody of the community died 
whose death was due to such a cause that OU3- 
tom required his burial, he was buried in this 
place and I presume there was ample other 
evidence to show that the plot in question wa 3 
otherwise used as a burial ground on such ooca- 
3ioos. The learned Judge in fact omitted to read 
sub-s. (a) carefully and notice how its terms 
applied to the present case. 

[3] Tee reference is accordingly rejected. 

V.B.B. Reference rejected. 

A I. R. (37) 1850 Calcutta 426 [G. N. 160.] 

Harries C. J. 

Sandtya Trading Go. — Plaintiff — Pati 
tioner v. G over no’-.General, Dominion of India 
— Defendant—Opposite Party. 

Civil Rule No. 1851 of 1949 D/- 27-3 1950, to 
revue decree of Sin. C. C. J., Calcutta, D/- 10 9 1949. 

Civil P. C. (1903). S. 80 — Evidence Act (1872), 
Ss 105, 114 — Notice addressed to Secretary, 
Railway Board instead of General Manager—Vali¬ 
dity - Presumption as to receipt by General- 
Manager — Onus of proof. 

Provis ous of S. 80, Civil P. C., are imperative and 
inu?t be striotly complied with A notice under the 
section addressed to the Secretary, Railway Board, 
Delhi instead of tho General-Manager of the Riilway 
oonoarned -is not a good notioe in law and it is not 
necessary to show that the Geaeral-Manager ha3 re¬ 
ceived it. [Para 8J 

Section 114, Evidence Act, does not apply because it 
cannot possibly be presumed that a wroag addressee 
would immediately forward the communioatioa to the 
person who by statute was bound to receive it. Tne 
addressoe might or might not act and there can be no 
presumption under S. 114. [Para 10J 

Similarly S. 106, Evidence Act, is of no help ai it 
does not shift th9 onus. In this oase before the plain- 
tiSs oould sucosed they had to prove a valid notioe. 
Had they made out some prima facie oase, then S. 106 
would havo applied and tho General-Man iger would 
have been called upon to show that he did no: receive 
the notioe in time. [Para 12J 

Annotation : (’50-Com.) C. P. C., S. 80, N. 9 ; 
('46-Man.) Evffi. Ao;, S. 114, N. 25; S. 106. N. 9. 

Bhabish Cha-idra Hitter — for Petitioner. 

Bhabsth Narayan Bose — for Oppo ite Party, j 

Order. — This is a petition for revision of a 
deoree of a learned Small Cause Court Julge 
dismissing the petitioners’ olaim for damages 
against the Governor-General of the Dominion 
of India. 

[ 2 ] The plaintiffs brought a suit olaiming 
damages for the failure of the Governor-General 
to deliver eleofric switches to the value of 
Ba. 1800 whioh had been consigned for carriage 
railway to Delhi. A sum of Rs. 1304 was 


olaimed as damages. On behalf of the defendant 
a point was taken that no notioe was served as 
required by 8. 80, Civil P. O. The notioe was not 
sent to the General Manager of the East Indian 
Railway as required by 8. 80 of the Code, bat 
was sent to the Seorefcary of the Railway Board 
at Delhi. Apparently tb9 Geaaral Maaager of 
the East Indian Railway reoeived the notioe at 
sometime or an ether, but there is no evidenoe at 
all a3 to when the notioe reaohed him. 

[31 Toe learned Judge of the Small Oau38 
Court held that as notioe had not been served 
in accordance with s. 80 , the suit was bound to 
fail and he accordingly dismissed it. 

4 

[4] On behalf of the petitioners it has been 
contended that the Court should have presumed 
that the notioe reaohed the General Manager 
eighty days before the suit a3 required by 8. 80. 
The notice was apparently dated Augist 1948 
ani the Secretary of the Railway Board acknow¬ 
ledged reoeipt, but there is nothing on the 
record to show when the Railway Beard for¬ 
warded this notioe to the General Manager of 
the East Indian Railway. 

[5] Section 80 clearly lays down that notices 
of this kind must be sent to the General Manager 
of the Railway concerned and there is no doubt 
that the railway concerned was the East Indian 
Railway as the goods were consigned to ba 
oarried by that railway from Caoutta to Delhi. 
Section 80, Civil P 0. is in these terms: 

“No suit shall be instituted against the Government 
or against a p lb'.io officer in respect of any act purport¬ 
ing to be doao by such publio offioer in hie official 
oapioity, until the expiration of two months nest after 
notioe in writing has been delivered to o: left at the 
office of— 

• • • • • 

(b) in the oase of a suit against the Central Govern¬ 
ment where it relates to a railway, the General Mana¬ 
ger of that railway." 

[6] It will ba sG9n that the notioe must ba 
delivered to or left at the offioe of the General 
Mrnager of the railway, namely, the East 
Indian Railway. Admittedly that was not done. 
Sen J. in au earlier oase Dominion of India v. 
Sree Dedraj Bajoria, (Civil Revn. 856 of 1919), 
deoided on 29th November 1919, that whsre a 
notioa under s. 80 is addressed not to tbs 
General Manager of a railway but te som9 other 
body it is not a good notice aai it is not neoes- 
sary to show that the General Manager reoeiv¬ 
ed it within the proper time. 

[7l Toere oan be no doubt that the provisions 
of 8. 80 , Civil P. C. must be stciotly oompliei 
with. In a very reoent case Govt, of the Pro - 
vince of Bombay v. Pestonji Ardethir WaiiOt 
A. I. R. (33) 1949 P. c. 113 : (76 [. A. 8S) their 
L)rdship3 stressed the faot that the provisions 
of this ssation mi3t ba oompliei with sfcciokly* 
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At p. 146, Madhavan Nair J. who delivered the 
judgment of the Board observed : 

“Their Lordships folly concur with the above view. 
The provisions of S. 80 of the Code are imperative and 
ahoald be strictly oomplied with before it can be said 
that a notice valid in law has been served on the 
Government.” 

[8] If the provisions of B. 80 have to be 
strictly oomplied with, then clearly the plain¬ 
tiff, petitioners failed to show that a valid notice 
under S. 80 had been served. 

[9] Learned advocate for the petitioners has 
contended that the General Manager of the 
East Indian Railway should have been called 
upon to state when he reoeived the notice and 
he relied upon fis. 114 and 106 , Evidence Act. 

[to] Seotion 114, Evidence Act, can have no 
application because it cannot possibly be pre¬ 
sumed that a wrong addressee would im- 
mediately forward the communication to the 
person who by statute was bound to reoeive it. 
The addressee might or might not aot and there 
can be no presumption under 8. 114. 

(Ill Learned advocate, however, contended 
that 8. 106 , Evidence Act, clearly applied. The 
faots, he contended, were entirely within the 
knowledge of the General Manager and be only 
could prove when he received the letter. Their 
Lordships of the Privy Council in two compara¬ 
tively recent oases from Ceylon have laid down 
that S. 106 does not shift the onus. In this case 
before the plaintiff petitioners oould succeed they 
bad to prove a valid notice. Had they made 
out some prima faoie oaee, then, I think, 8. 106 , 
Evidence Aot would have applied and the 
General Manager would have been called upon 
to show that he did not receive the notice in 
time. But merely proving that a notioe was sent 
to a person not contemplated by the statute 
does not raise any prima facie case, and there 
was, therefore, no evidence at all before the Court 
that the General Manager M the Eist Indian 
Railway reoeived this notice within time. It 
seems to me quite dear that the suit was bound 
to fail and was rightly dismissed by the learned 
Small Cause Court Judge. 

[12] It was suggested that in a case of this 
•kind the plaintiffs had a remedy by applying 
to the Pull Bench of the Small Cause Court and 
it was suggested that until they did that they 
oould not move this Court. I do not think it is 
neoessary to decide this question, as I am dearly 
of opinion that there is no merit in the 
application. 

[18] The petition, therefore, fails and the rule 
•is discharged with ooate. 

D.R.R. Rule discharged. 


A. I. R. (37) 1950 Caloutta 427 [G. N. 161.] 
Das Gupta and Lahiri JJ. 

Ealipada Nandi — Accused — Petitioner 
v. The State. 

Criminal Revn. No. 228 of 1950, D/- 18 5-1950. 

(a) Bengal Foodgrains Control Order (1945), 
Ss. 2 (b). 3(1) —Dealer—Burden of proof—Evidence 
Act 11872), Ss. 101 to 103 

Tbe burden of proviug that the accused fs a person 
coming within the definition of a “dealer” is on the 
prosecution. That involves the further consequenoe, 
that the prosecution Is bound to prove not only that 
he deals in the purebaso or saleof food gram or storing 
in foodgrain for sale, but also that be is not a producer. 
The proieoution may succeed in showing that he is a 
dealer even though he is a producer by further showing 
that the foodgrain in which be was dealing was not the 
foodgrain produced by himself. (Para 81 

Annotation: (46-ilan.) Evidence Act, Ss 101 to 103 
Note 3. 

(b) Bengal Foodgrains Control Order (1945), S. 2 

(b) —Accused found in possession of paddy _ Pre¬ 

sumption-Evidence Act (1872), S. 114. 

That the accused was a person dealing in the sale of 
foodgrain or at least in the storing of foodgrain for sale 
oan reasonably be inferred from the faot that he was 
found in boat in charge of 130 maunds of paddy when 
the boat was moving down stream. (Para 5] 

Annotation : (’46-Man.) Evidenco Aot, S 114 Notes 
12, 13. 

Stidhansu Sekhar M ukherjee, Purnendu Sekhar 
Basu, Sukumar Mitra and Sachindra Chandra 
Das Gupta — for Petitioner. 

Nirmal Kumar Sen, Deputy Legal Remembrancer 

— for the State. 

Das Gupta J.—This rule is directed against 
an order of conviction and sentence, under s. 7 
of Act XXIV (24] of 1916, passed by a Magistrate, 
at Arambagh, and confirmed in appeal by the 
Sessions Judge, *Hoogbly. 

[ 2 ] The prosecution case was that on 26th 
June 1949, 130 maunds of paddy and 4 maunds 
and 10 seers of rice were found in a boat mov- 
ing down stream near the Ghat at Cbak Baehia. 
It is said that the accused Kalipada Nandi was 
in that boat. Admittedly, he had no license for 
taking these goods away in the boat. The oharge 
framed against this Kalipada Nandi was that he 
had contravened the provisions of s. 3 ( 1 ), Ben¬ 
gal Food Grains Control Order, 1945, by engag¬ 
ing in an undertaking involving storage for 
sale of this paddy and rice without any license, 
Section 3 (l) of that Order prohibits any dealer 
or large produoer from engaging in any under¬ 
taking which involves the purchase, sale or 
storage for sale in wholesale quantities of any 
food grain. 

13] The first question for deoision, therefore, 
i3 whether, the aooused was a dealer or large 
producer. No attempt was made by the prose¬ 
cution to show that the accused is a large pro¬ 
ducer within the meaning of B 2 (e) of the Order 
which defines a large producer ae a pe r son who 
cultivates land the area of which is not lees 
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than 25 acres at any one time and grows there¬ 
on paddy by himself with or without the aid of 
members of his family or paid labourers or by 
adhiare, bargardara or bhagdars. 

f4] Both the Courts below appear to have 
proceeded on the basis that the accused was a 
dealer. A dealer is defined in 8. 2 (b) of the 
Order in these words : 

“ ‘dealer’ means a person dealing in the purchase or 
sale of any foodgrain or storing uny foodgrain for sale 
and includes any persou so dealing or storing on behalf 
of another as a commission agent or arhatia, but does 
not include a producer except in so far as such pro* 
duoer deals in the purchase or sale of any foodgrain or 
stores any foodgrain other than the foodgrain whioh is 
produced by himself with or without the aid of mem¬ 
bers of his family or paid labourers or by adhiars, 
bargadars or bbagdars 

[ 5 ] That the accused was a person dealing in 
the sale of foodgrain or at least in the storing 
of foodgrain for sale can reasonably be inferred 
from the fact that be was found in a boat in 
charge of 3 30 maunds of paddy when the boat 
'was moving down stream. 

[6] The question remains whether it has fur¬ 
ther been proved that the acoused was not a 
producer, or if he was a producer, the foodgrain 
in the sale of whioh he was dealing was food- 
grain other than the foodgrain produced by him- 
self. Clearly, the burden of proving that the 
accused is a person coming within the definition 
of a “dealei*’ is on the prosecution. That invol- 
ves the further consequence, in my opinion, that 
the prosecution is bound to prove not only that 
!he deals in the purchase or sale of foodgrain or 
storing in foodgrain for sale, bu£ also that he is 
not a producer. The prosecution may succeed 
in showing that he is a dealer even though be is 
a producer by further showing that the food- 
grain which he was dealing was not the food- 
grain produced by himself. No attempt has been 
made in this case to show either that the accus¬ 
ed is not a producer, or that if he is a producer, 
the goods which he was dealing with were food- 
grain nob produced by himself. 

[7] The consequence of this, in my opinion, 
is that the prosecution has failed to prove that 
the accused is a dealer within the meaning of 
8. 2 (b). Food Grains Control Order, 1945. 

[8] Both the Courts below have relied on a 
confession said to have been made by the accus- 
ed. It is said that the statement, Ex. l, was 
written out by the accused when Civil Supplies 
Inspector, prosecution witness no. 1 , requested 
him to put in writing the statement he had 
already verbally made to him. While Proseou- 
tion Witness No. 1 denies the suggestion that the 
statement was copied out from a draft, the other 
prosecution witnesses have admitted the defence 
suggestion that the statement was copied out from 
a draft. Quite apart from the question whether 


it was copied out from a draft, it seems to m& 
extremely unlikely that a statement of this 
nature would be volutarily made by the accused 
person within a few minutes after the paddy 
had been seized without any kind of induce¬ 
ment. In my judgment, there is very good rea¬ 
son for the suspicion that the confession which 
we find in Ex. 1 had been caused by inducement 
having reference to the charge against the ao. 
oused person proceeding from the Inspector of 
Civil Supplies who was clearly a person in au¬ 
thority. In my judgment, this confession is 
inadmissible in view of the provisions of S. 24,. 
Evidence Act. 

[9] My conclusion, therefore, is that the oon- 
viction and sentence passed on tbe petitioner 
cannot stand, I would, therefore, make this 
rule absolute, and set aside the order of convio- 
tion and sentence passed against tbe accused, a? 
also the order of forfeiture. 

[10] Lahiri J. — I agree. 

D.H. Conviction set aside. 


A. I. R. (37) 1950 Calcutta 428 [C. N. 162.] 
Harries C. J. and Chatterjee J. 

Sm Suraj Jan Bibee — Appellant v. Banku 
Behary Saha — Respondent. 

A. F. 0. 0. No. 104 of 1949, D/- 8-9-1949 from order 
of Banerjre J , D/- 28-3-1949. 

Tenancy Laws — Calcutta Thika Tenancy Ordi¬ 
nance (West Bengal Ordinance XI [11] of 1948), 
Ss. 3 and 2—Surrender of existing lease with struc¬ 
tures made by tenant—Tenant agreeing to remain 
as monthly tenant —Tenant, if can claim protection 
under Ordinance. 

A lessee for a term by a deed of surrender gave up 
all his rights under the lease and to the structures he 
had made on the land in lieu of cash payment and 
remained on the premises as merely a thika tenant at 
will (monthly tenant). Subsequently the landlord ob¬ 
tained a consent decree for ejectment against the tenant. 
In execution of the decree the tenant claimed protection 
under the Ordinance : 

Held, that the tenant seeking the protection of the 
Ordinance must show that his tenancy was under one of 
the various systems referred to in S. 2 of the Ordinance 
and that he had made certain ereotions upon the land 
as such tenant. Mere description as a thika tenant was 
not enough. Consequently tbe defendant having failed to 
adduce any evidence on these points could not claim 
the protection under the Ordinance as a thika tenant. 

[Paras 14, 16 and 17] 

O. Mitra — for Appellant. 

E. Meyers and B. K. Ghosh — for Respondent. 

Harries C. J. — This is au appeal from an 
order of Banerjee J. sitting on the Original 
Side dated 28 th March 1949 allowing an applica¬ 
tion for execution of a decree. 

[ 2 ] The respondent obtained a consent decree 
against the appellant on 3rd January 1946, and 
by that decree the defendant undertook to deli¬ 
ver possession within six months, execution of 
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the decree being stayed for that time. The de- 
lendant did not vaoate at the expiry of the period 
of six months and on 3rd December 1948, the 
•Oourt made an order directing the Sheriff to 
deliver possession of the premises to the respon¬ 
dent. The Sheriff failed to deliver possession 
.and an application was made to the Court for 
an order that the Sheriff of Caloutta be directed 
.to deliver possession of the land and premises 
known as No. 2 , Nayan Krishna Saha lane in the 
mode described by o. 21 , r. 35, Civil P. 0. 

[3] The appellant resisted the application and 
claimed to be a thika tenant and entitled to the 
protection given by the Caloutta Thika Tenancy 
Ordinance, 1948. 

[4l The learned Judge oame to the conclusion 
that the appellant was not a thika tenant and 
was not entitled to protection under the Ordi¬ 
nance. If no protection under the Ordinance 
could be olaimed then it was conceded that the 
appellant had no answer to the application for 
execution. 

[5] It appears that the appellant’s husband 
had been a lessee of these premises from the 
respondent, but on 13th December 1944, this lease 
’was surrendered by a document of that date. 
It appears from the document that there was 
still fourteen years of the lease to run, but the 
lessee owed large sums of money to the land¬ 
lord. As a result of an agreement entered into 
between the parties the lessee the appellant gave 
up all olaims under the lease and the landlord 
the respondent in turn gave up certain decrees 
and claims whioh he had against the appellant. 
Further the respondent paid the appellant a 
sum of Rs. 2,000 in oa9h and agreed to pay a 
sum of Rs. 200 for the doors, windows, beams, 
-rafters, bricks, lime, surki etc. of a structure 
upon the premises. The dooument ends with 
these words: 

“I eiga and exeoute this deed of surrender by giving 
up in your favour all my rights eto., to the said land 
which I now have on the basis of tbe said temporary 
lease. I shall have no further claim or demand, right, 
title and interest on account of the said temporary 
lease. From this day, I shall be regarded as merely a 
iiooa tenant at will (monthly tenant) in respeot of the 
said land." 

The dooument was of oourse exeouted by the 

appellant. 

[6] The dooument is in Bengali and I have 
merely set out a translation and there can be no 
doubt that the translation 'is accurate. The 
appellant was to be regarded as “Ichhadhin 
thika praja” and immediately following these 
words, the words "monthly tenant” in English 
appear in braokets. 

[7] Learned counsel on behalf of the appel¬ 
lant baa contended that this deed of surrender 
clearly created a thika teoanoy within the mean- 
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ing of that term as used in the Oaloutta Thika 
Tenanoy Ordinance, 1948. That being so, it is 
said that the appellant was protected by S. 3 of 
that Ordinance. That seotion provides : 

“Notwithstanding anything contained in any other 
law for the time being in force, no decree or order for 
the ejectment of a thika tenant shall be exeouted during 
the continuance in operation of this Ordinance.” 

[8] It was argued before Banerjee J. that this 
section afforded no protection where the docree 
for ej-mtment was a consent decree; but the 
learned Judge preferred not to rest his judg¬ 
ment on any such basis and I do not, therefore, 
propose to consider that matter any further. 

[9] In the learned Judge’s opinion tbe appel¬ 
lant had failed to prove that she was a thika 
tenant within the meaning of the term as used 
in the Ordinance. It is to be observed that no 
one but a friend gave evideuoe on behalf of the 
appellant and the evidence of that friend is to a 
very large extent inadmissible. However, the 
agreement is in writing and no evidence would 
be admissible to explain or add to or vary the 
terms of that writing. 

[10] The learned Judge was of opinion that 
there was no force in the appellant’s defence 
because she had failed to show that she was a 
person who held this tenancy under the system 
commonly known as "thika" “thika Masik 
Utbandi ”, “ thika Masik" "thika bastu ” or 
under any other like system. 

Ill] Learned counsel for the appellant has 
contended that it is sufficient that her tenancy is 
described as a thika tenanoy in tbe agreement. But 
it appears to me that not all thika tenants come 
within this Ordinance because a thika tenant as 
the term is used in the Ordinance means any per¬ 
son, who under one of a number of systems holds 
land under another person, whether under a 
written lease or otherwise and is, or but for a 
special contract would be, liable to pay rent at a 
monthly or any other periodical rate for that land 
tosuchotber person. There is no evidence in this 
oase at all that the tenanoy held by the appellant 
was one under any of these systems. The neces¬ 
sity for suoh evidence has been stressed in two 
recent oase3 of this Oourt, namely, the oases of 
Murari Mohan v. Prokash Chandra, 63 O.W.N. 
640 : (a. I. B. (37) 1950 oal. 230 and Haran 
Chandra Day v. Sm. Charu Bala Dassi, 63 

O. W. N. 663 : (84 0. L. J 92). 

[ 12 ] In Murari Mohan Mukherjee'a case, 
63 0. w. N. 640 : (a. I. R. (37) 1950 Oal. 230) 

P. B. Mukberji J. held that a tenant holding 
over after the expiry of a lease oannot be 
treated as holding the land within the meaning 
of the expression “under any other like system” 
in 8. 2 (6), Calcutta Thika Tenanoy Act, 1949, or 
S. 2 of the Caloutta Thika Tenancy Ordinance, 
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1918. Ho further held that a tenant under the 
eaid section can only be called a thika tenant 
when it is ooe under any particular system as 
mentioned therein or under a similar system. 
It i3 a matter of proof and evidence in every 
case and it is essential for the tenant to estab¬ 
lish it by evidence, the onus of proving this 
being upon him. 

[19] In Ilaran Chandra Deg’s case (53 c.w.N. 
553 : 81 0 . L. J. 92) Banerjee J. held that where 
any particulars of a tenancy or of any system 
under which the tenancy is held are not known 
and it is not proved that the structures or any 
of them standing on the laud are erected by the 
tenant, it c-annoc be said that the tenant is a 
“thika tenant” within the meaning of the Thika 
Tenancy Ordinance. 

[li] Both these cases make it clear that the 
person seeking the protection of the Ordinance 
must show that his tenancy is under one of 
these various systems. There is no evidence at 
'all as to whether this tenancy is covered by any 
of these systems and therefore, I think, Baner¬ 
jee J. was right in holding that the Ordinance 
gave no protection to the appellant. 

[15] Further it is clear that the appellant had 
not erected any structure on the land as a thika 
tenant. 

[16] What had ocourred was that the appel- 
lant or her husband whilst lessees had erected 
structures. In the deed of surrender the mate¬ 
rials of these structures were actually purchased 
by the landlord respondent and there is nothing 
to suggest that after this deed of surrender any 
further erections were made by the appellant in 
her capaoity as a tenant under the agreement. 
As pointed out by Banerjee J. in the case to 
which I have just made reference in order to be 
a tbika tenant it must be established amongst 
other facts that the tenant has made certain 
erections upon the land which he had held as a 
thika tenancy under one of the systems. That 
factor is entirely absent in this case, and I do 
not think that the fact that the tenant had 
ereoted a structures on the land whilst a lessee, 
brings the oase within the Ordinance particularly 
wheu the landlord has aotually agreed to pur- 
chase the materials of such structure. 

[17] It appears to me that what the parties 
contemplated in this case was an ordinary 
monthly tenanoy. After the Bengali words the 
words “monthly tenanoy” were written in 
English presumably to make the position per. 
fectly dear. A monthly tocant is not necessarily 
a thika tenant and I think that the learned 
Judge was right in holding that on materials 
before him he was compelled to hold that the 
appellant was a monthly tenant only and was 
not a thika tenant within the Ordinance. That 


being so, the appellant had no defence whatso¬ 
ever to the respondent’s application and the 
order of Banerjee J. cannot possibly be assailed. 

[18] In the result, therefore, this appeal fails 
and is dismissed with costs. The stay order is 
vacated. The attorneys for the respondent will 
be entitled to appropriate the sum of Rs. 600 
deposited with them under orders of the Court 
or such portion of that sum as is required to 
satisfy this deoree for costs. 

[19] Chatterjee J. — I agree. 

K.8. Appeal dismissed. 


A. I. R. (37) 1950 Calcutta 430 [C . N. 163.) 

Roxburgh J. 


Ashutosh Chakravarty — Defendant — 
Appellant v. Md. Yad Hossain—Plaintiff — 
Respondent. 

A. F. A. D. No. 767 of 1949, D/- 10th Maroh 1950, 
against decree of D. J., Murahidabad, D/- 4th July 
1949. 


Bengal Village Self-Government (Amendment) 
Act (X [10] of 1947). S. 9 (b)-Meeting of elected 
members to elect new President—Person to pre¬ 
side at such meeting—Bengal Village Self-Gov¬ 
ernment Act (V [5] of 1919), S. 101, Rules under 
Rr. 30-32. 

Section 9 (b) which provides for the holding of a 
meeting of elected members of the Union Board, after 
removal of the nominated members, for election of 
new President is silent as to who is to preside at snob 
meeting. As the situation has, however, considerable 
affinity with the ciroumstances provided for in 
Rr. 30-32 framed under ActV[5] of 1919, the presiding 
over at such meetiDg by the Cirole Offioer will not be 
an irregularity. [Paras 4 and 6] 

Bholanath Roy and Sushil Kumar Banerjee— 

for Appellant 

Dr. Sen Oupta and Jani Alam—lot Respondent 


Judgment.—The defendant is the appellant. 
He was elected President of the Moregran 
Union Board under the provisions of 8. 9 of 
Act X [10l of 1947 which amended the Bengal 
Village Self-Government Act, 1919. The 
plaintiff’s grievance is that the meeting at 
which the defendant was eleoted was presided 
over by a, Circle Officer and not, as he contends 
should have been the case, by some member oE 
the Board who was not a candidate for election. 
I understand the question is almost academical 
now because the term of the Boaid has ex¬ 
pired. The plaintiff who was the previous 
President obtained an injunction against the 
defendant and the result is that he has been 
acting all oloDg as the President because ac- 
cording to the rules he continues until a new 
President is elected. However, the parties 
insist on fighting the matter out and I proceed 

to give my decision. . , 

[a] Briefly, the effect of the amending Act 

of 1947 was to remove all nominated members 
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from Union Board and to provide that tie 
truncated Beard, bb left, would Ire deemed to 
be tte Board bb ficm the c-rig ral date of 
election and tfcat they should mest end elect a 
new President. Unfcrturately, B. 9 lb) of tie 
Act which jrov idee fer the loldirg cf a meeting 
to elect tte President is silent cn the question 
as to who wee to preside. 

[9] The Boles framed urder the Act provide 
two procedures fer two different caeee, the 
substantial difference between the two being 
that urder one the Circle Officer is to pres de 
ard under the other, a member of the Board 
who ie not a candidate for election as President 
iB to preside. The Circle Officer is to preside 
under the previsions of B. 31 when a new 
election is held and 8fter the names of the 
elected candidates t ave heen published. It is 
to be noted that the President of the previous 
Board is to continue bb President until the 
new President is elected ty the new Board. 
In other words, altheugb there is an existing 
President, he is not to preside at meetirgs fer 
election of the new President. The Circle Officer 
is fo preside. The ether procedure is to pro¬ 
vide fer tbe case wbe re there ie no President 
where there ie a vacancy ly tbedeatb, removal 
etc., of a President. There the salient fact is 
that there is to President at all fer tbe Beard, 
the Vice-President acting for him. In those 
circumstances, B. 37 provides that Br. 80 32 
shall be followed substantially but the person 
to preside at tbe meeting for election of tbe 
new President is to be a member of tbe Board 
wbo ie not a candidate for election. In both 
procedures, tbe meetirg for tbe election is 
oonvened by tbe Circle Officer. 

[4l Then we have 8. 9 of tbe new Act. In 
cl. (b) it copies to a large extent tbe wording 
of the rules, in particular, b. 87. Tte meetirg 
for eleotion of the President is to be convened 
by the Circle Officer, tbe President is to be 
convened by the Circle Officer, tbe President 
of the original Board is to remain President 
until a new President is elected. Nothing 
whatever is said as to who is to preside at tbe 
meeting for election of tbe rew President. Tbe 
battle between tbe two sides is ss to wbat is 
tbe correct view. The correct view in the first 
place is that the Legislature should have 
specifically stated who was to preside. The 
circumstances do Eot tally strictly with either 
of tbe situations provided for in tbe rules and 
referred to above. Strictly speaking, there is 
rot a newly elected Board though there is a 
sort of reconstituted Beard with tbe nominated 
members removed, a re-constructed Board to 
eleot the new President, but there is an exist¬ 
ing President. In that sense, tbe situation has 


considerable affinity wilh tbe circumstances 
previded for in Br. £0-32 for a new election 
which previde for the Cm le Officer to preside 
at tbe meetirg for election ol the new President. 

[6] Ontleoiher eide.it is urged that it is 
really a case for vacancy in presidentship and 
tberefere tbe prcvisiois of 8. S7 would apjly. 
But there is io my rnird, d fticulty in that 
S. £7 dear y conten plates a state where there 
is no exietirg Pres-dent. Ordinarily, the 
President will preside at all net tugs of tbe 
Boaia lot wlere tbe question of el< cticn of a 
rew President is cencerned, sen e special pro* 
visitn is to be expected. It seems to me that 
cn tbe law and the rules as they stand, it isi 
very difficult to say tl at any irregilarity wasj 
ccn mined, ro matter which sy»!<m was foj-j 
lowed. Tbeie is a definite ambiguity in the! 
provisions ot tbe Act. Baving regard to 1 be^ 
provisions of 8.17C of tie Act, it seems to me 
that tbe Court bad no power whatever to 
inteifere with the election that had taken 
place. In fact, it will be tiagic if Courts do 
interfere in this almost casual way with such 
elections. 

[6] Tte result is that I allow Ibe appeal. 
Tbe judgment and decree of tbe lower appellate 
Court are set aside and those of the Court of 
first instance are reetored. The appellant in 
this Court will have his costs throughout. 

(7] Leate to appeal r ne'er cl. 16 of Ibe 
Letters Patent has been asked for and is 
refused. 

G.M.J. Appeal allowed. 


A. I. R. (31) 1950 Calcutta 431 [C. N. 164.) 
B. P. Mookebjee J. 

Mamie Lal Dvtt and others—Appellants v. 
Pvlin Behan Pal and others — Bespovdents. 

A. F. A. D. No. J627 of 3946, D/- 28 4-1950, ngainefc 
decree of D. J., Hccgbly, D/- 12 4 1946. 

(a) Partition Act (1893), Ss. 2 and 3 — Application 
urder S. 3, when can be made. 

Tbe foundaticn for attraciirg tbe provisions con¬ 
tained in S. 3, is tbe earlier application under 8. 2 of 
the Act. An spplicatirn urder 8. 2 may be preferred 
after tbe passing cf tbe preliminary decree. It Is in- 
conteeteble accordingly that tbe procedure laid down 
under 8. 8 may be initiated after an application is 
made under 8. 2 of tbe Act. Tbo passing of a pre¬ 
liminary decree will not be a bar to S. 3 being attracted. 
The election by tbe defendant afforded under S. 8 need 
not be exercleed immediately after an application under 
8. 2 is made and before tbe order for rale. 

[Paras 12 and 18] 

Annotation : 1’46-Man.) Partition Act, B. 2, N. 2; 

8. 3, N. 1. 

(b) Partition Act (1893), S. 3—Interpretation. 

It iB not for tbe Court to enter into a discussion as 
to tbe reasonableness or otherwise of a olear and direct 
provision msde, by which odo particular party fa given 
an advantage over the other. The provisions of B. 8 
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are to ba liberally interpreted so as to apply those pro¬ 
visions to cases which come within the purview of 
those provisions : A. I. R. (19) 1932 Mad. 15, Not 
approved. [Para 13 ] 

Annotation : (‘16 Man.) Partition Act, 8. 3, N. 1. 

Bhutnalh Chalterjes — for Appellants. 

Rishmdra Nath Sarkar and SalyaCharan Painas 

— for Respondents. 

Judgment— Tais appeal is on behalf of the 
defendants and arises out of a suit for partition 
of a tank. 

[ 2 ] The plaintiffs’ case is that there were other 
lands near about the tank belonging to the 
parties, there had been a previous partition of 
those other lands, but the tank was left Ejtnali. 
The plaintiffs claim two-third share and defen¬ 
dant 1 one-third share in the disputed tank. 

[3] The defence was that the watery portion 
of the tank could not be partitioned. Some of 
the other contentions raised in the plaint which 
are not material for the present appeal were also 
contested. 

[4] The learned Munsif held in favour of the 
plaintiffs and came to the conclusion that it was 
not possible to possess the tank in two separate 
portions. The only way of partitioning ths tank 
wa3 by selliug it under the provisions of the 
Partition Act. The Court further directed that if 
the parties failed to settle th9 price of the tank 
amicably among themselves, a Commissioner 
would be appointed on the plaintiffs’ petition for 
holding a bid amongst the parties after a valua¬ 
tion was fixed by the Court The tank would 
then be sold amongst the parties to tb9 suit and 
the sale proceeds would be dividel amongst them 
according to their respective shares. 

[ 5 ] After the passing of this preliminary 
decree, the defendants filed a petition under 3.3, 
Partition Aot on 28th September 1945, for leave 
to purchase the share of the plaintiffs who had 
asked for the sale of the tank under s. 2, Parti¬ 
tion Act. The learned Munsif, by his order dated 
30th November 1945, allowed the defendants' 
prayer uuder 3. 3 (l), Partition Aot. The Com¬ 
missioner was thereupon directed to ascertain 
the value of the two-third share belonging to the 
plaintiffs. 

[6] The plaintiffs preferred an appeal before 
the Court of the District Judge and the only ques¬ 
tion agitated was whether the application under 
S. 3, Partition Act, as made by the defendants, 
was maintainable in law and also whether the 
direction given by the learned Munsif for the sale 
of the two-third share belonging to the plaintiffs 
wa3 according to law. The learned District Judg9 
came to the conclusion that the defendants’ 
application under s. 3, Partition Act, was not 
maintainable after the passing of the preliminary 
decree. The application was accordingly rejected. 


[7] The defendants have preferred the present 
appeal before this Court and the only question 
in issue is as to the scope of s. 3, Partition Aot, 
and the point of time when the defendants must 
make the application under that section. 

[8] There is prima facie a broad distinction 
between the provisions contained in 8.2 and s. 3 
read with s. 6. Partition Aot, forming practioally 
one group and s. 4 of the same Aot on the other. 
Section 4 applies to the case of a dwelling house, 
a share of which has been transferred to a 
stranger and there are certain conditions whioh 
must bs fulfilled before 3 4 oomes into operation. 
As explained in the cas3 of K shir ode Chunder 
v. Saroda Prosad, 12 C. L. J. 625 : (7 I. c. 436), 
the claim must relate to a dwelling house of an 
undivided family; secondly, some share in it 
must have been transferred to a stranger; and 
thirdly, that stranger most have sued for parti¬ 
tion. If reference is made to the provisions con¬ 
tained in 8s. 2 and 3 of the Aot, it will appear 
that one of the parties to the dispute may or 
may not be a stranger to the family. Even if 
the subjeot of the dispute is a dwelling house, 
unless there be a stranger, s. 4 will not be 
attracted. Seotion 3 contemplates a request by a 
party with certain qualifications for the sale of 
the entire property, in suit. It is significant that 
this seotion favours the smaller share-holder at 
the expense of the larger and the fact of a person 
owning a larger share is a disability under the 
section, since suoh a person is precluded from 
offering to buy up the interest of the party 
owning the smaller share. 

[9] It has been repeatedly held that the ap¬ 
plication by a party to attraot the provisions con¬ 
tained in 8, 4 of the Aot may be made at any 
stage of the proceedings. As explained in the oase 
of Kshirode Chunder v. Saroda Prosad , 12 
0. L. J. 525 : (7 I. o. 435), the seotion does not 
provide that the application contemplated by it 
should be made before ths passing of the pre¬ 
liminary deoree; on the other had, it is obvious 
that ths application cannot be made till the rights 
of the parties have been determined by the pre- 
liminay deoree. The question whether a parti¬ 
cular property alleged to ba joint really possesses 
that character must be determined before the 
preliminary deoree is made and all questions 
involving the title of the parties and their right 
to any relief within the issues are judicial in 
character. They must be determined by the Court 
and suoh determination is to be made ordinarily 
by ths Court and incorporated in the preliminary 
decree before any partition oan be made or 
directed. An application under 8 . 4 cannot there¬ 
fore, be properly made before it has been de¬ 
clared by the preliminary deoree that the 
plaintiff who is not a member of the family has 
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^acquired a valid title to a share thereof and is 
entitled to claim partition. This view ha 3 been 
acoepted by this Court in the case of Hiramoni 
v. Radha Churn, 5 0. W. N. 128. and also by 
•other Courts, Kadir v. Abdul Rahiman, 24 
Mad 639; Abius Stmid v. Abdul Rizzik, 
21 ALli. 409 and Silt Elirakora v. Trikamias, 
32 Bom. 103: (10 Bom. l r. 23). 

[ 10 ] An application under 3 . 2 of the Act can 
also ba made after the passing of the prelimi¬ 
nary deoree. A D.vUion Benoh of this Court had 
held to the effect in the case of U iramoni v. 
Rdiha Churn, 5 0 W. N. 129. It was hold that 
the passing of a preliminary deoree would not 
bar an application being made under 3 . 2 of 
the Act. 

[11] Section 3 of the Act, in so far as it is 
relevant for the present appeal, is in the follow¬ 
ing terras : 

“If in any case, in which the Cnarfc U requested 
under the last foregoing section to direct a sale, any 
other eh ire-holder applios for leive to bay at a valua¬ 
tion the share or eh*re3 of the party or parties 
asking for sale, tho Ccurt shall order * valuation of the 
share or shares in such manner as it may think fit and 
oSer to sale the same to such share-holder at the price 
so ascertained and make all neoessiry aod propsc dircc* 
tkns in that behalf." 

[L 2 ] The foundation for attracting the provi¬ 
sions contained in S. 3, therefore, is the earlier 
application under 3. 2 of the Aot. As already 
pointed out, an application uoder 3. 2 of the 
Aot may b9 preferred after the passing of the 
preliminary deoree. It is inom testable aooord- 
ingly that the procedure laid down under 8. 3 
may be initiated after an application is made 
under 8. 2 of the Aot. The passing of a preli¬ 
minary decree will not ba a bar to 8. 3 being 
attracted. 

[13] Mr. Sarkar, appearing on behalf of the 
respondents, however, points out that even if 
■this principle ba acoepted, the election by the 
defendant afforded under 8. 3 of the Act mu 3 t 
be exeroised immediately after an application 
under S. 2 of the Act is made and before the 
order for sale It is contended that as the plain¬ 
tiffs had, before the passing of the preliminary 
deoree, suggested the sale of the entire property, 
the tank, and oa suoh suggestion tho Court had 
passed an order for the sale of the property, it 
was not competent for the defendants to nuke 
an application under 8. 3 of the Aot after the 
preliminary decree had been passed. There is no 
direot authority of thi3 C rart on this point. Rs- 
feranoe may, however, be made to the case of 
Subbamma v. Veeraiya 61 M. b. 3. 652 : (a.I.R. 
(19) 1932 Mad. 16), where the MdJras High Court 
observed that as this section favoured the 
smaller share-holder at the expense of the larger 
«nd as under 8. 3 of the Aot, the plaintiff, 
1960 C/55 * 56 


although the owner of the larger share, is not 
entitled to get the property, the Court, should, 
wherever possible, strive to avoid this result. I 
do not seo any expression used in 3 . 3 . justify¬ 
ing the interpretation put by the Madras ITigh 
Court on this section. It is not for the Court to 
enter into a discussion as to the reasonableness 
or otherwise of a clear and direct provi-ioa 
made, by which one particular party ie given au 
advantage over the other. As indicator! in the 
different cases, while interpreting 8. 1 of the 
Aot, the provisions of the Partition Act are to 
ba liberally interpreted so as to apply those pro 
visions to cases which come within the purview 
of those provisions. There is no rea>on why a 
similar interpretation should not be put on the 
provisions contained in s. 3 of the Act. I dc not 
see any reason why bafore the sale actually 
takes place, it will uot be open to the defendant 
ta exercise the option whioh is giveu to him 
under 3. 3 of the Act. 

[I4l Iu the case now before me, the plaintiffs 
had suggested that a3 they were not iu a posi¬ 
tion to use beneficially the wafer of the tank, 
they would rather have the entire tank sold and 
such a direction was given. If after the expres¬ 
sion of such a deeire by the plaintiffs, and tho 
preliminary decree is passed by the Court, tho 
defendants make an application under s. 3 ( 1 ) 
of the Aot, it is not only competent for the 
Court but the section makes it incumbent on the 
Court to issue the necessary orders, provided the 
conditions mentioned in that section are satisfied. 

( 16 ] Reference may in this oonueotion be 
made to a decision of this Court in the case of 
Atucil Chandra v. Bhusan Chandra, 41 0 . L j. 
47 : (A. I. R. ( 13) 1926 Gal. 1190), where it was 
pointed out that 8. 2 provides that whenever it 
appears to the Court that a division cannot 
reasonably or conveniently bo made, the Court, 
if it thinks fit, on the request of any such share¬ 
holder, provided suoh share-holder is the owner 
of one moiety or upwards share, may direot the 
sale of the property. If such a request is mado 
under S. 2, any other oo-sharer may apply for 
leave to buy at a valuation the share of the 
party asking for sale. There is no restrictive 
clause in 8. 3 limiting the point of time when 
this application must be made. 

[16) Tho difficulty of accepting the contention 
raised on behalf of the plaintiffs may bo further 
explained if we take an extrema case. The 
plaintiff in a particular oase may contest the 
title of the defendants or some of them. Until 
the question of title is deoided in the prelimi¬ 
nary decree, there can be no question of the de¬ 
fendant exercising the opportunity given to 
him under B. 3 of the Aot in spite of the faot 
that in the plaint ths plaintiff bad suggested the 
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sale of the entire property as it was incapable 
of being used in separate shares by the pa-ties. 

[L7J This appeal is accordingly allowed; the 
judgment and decree pafsed by the lower 
appellate Court are set aside and the direc¬ 
tion given by the learned Munsif by his order 
dated 30th November 1945, is restored. 

[ 18 ] Each party, in the circumstances of this 
case, will bear the costs of this Court. 

[19] Leave to appeal under cl. 15, Letters 
Patent is granted. 

v.R.B. Appeal allowed. 


A. I. R (37) 1950 Calcutta 434 [C. N. 165.] 

. Roxburgh J. 

Krishna Chandra Das — Appellant v. Lak- 
shini Narayan Das and others — Respondents. 

F A. Noa. 31 & 32 of 1950 and F. A. T. Nos. 1614 
and 1615 of 1949, D/- 9-2-1950. 

Court-fees Act (1870), S. 8 and Sch. II, Art. 17 
(vi) — Applicability — Debottar land — Award of 
compensation to executor—Whole amount award¬ 
ed to shebait in apportionment proceedings — 
Appeal by executor—Court-fee. 

An award of compsnsation in respect of debottar 
land wa3 made in favour of K as representing the deity 
in his capacity as exeoutor of the person who created 
tbe dobottir. In apportionment proceedings the whole 
compensation was awarded to one L in bis character 
as shebait. K appealed against this decision paying a 
fixed court feet 

Held, that the court-fee payable on the appeal was 
ad valorem on tbe amount determin'd under S. 8 and 
not a fixed feo. If the appellant K was purely an exe¬ 
cutor with no personal interest in the money, the differ¬ 
ence in tho amount awarded so far as he was concerned, 
namely, nil and tho amount claimed so far as he was 
concerned would also appear to bo nil. But if it could 
be shown that he had eomo personal interest in the 
matter in any way, it might be that soma value should 
ba placed on that and that he should pay court-fee 
accordingly. The estimated value to the executor of 
the order ho sought to obtain, whatever that might be, 
could not be th6 full amount of the compensation 
awarded (or the property: 39 Cal. 906, Rel. on ; A I. R. 
(22) 1935 Cal. 243, Disting. [Paras 2 & 4] 

Annotation: (’49 Com) Court fees Aot, S. 8, N. 3, 
7 and 9. 

Sudhir Kumar Acharya — for Appellant. 

Jogneswar Majumdar — for the State. 

Order. — This is a reference under s. 5, 
Court-fees Act, arising out of an appeal against 
an order in land acquisition proceedings. The 
property acquired was debottar property. The 
Collector awarded compensation of Rs. 32,175-9 
in favour of the appellant Krishna Chandra Das 
as representing the deity in his capacity as exe¬ 
cutor to the estate of Madhusudan Das. There 
were three apportionment cases before the 
Special Land Acquisition Judge of Alipur. They 
were tried together and the learned Judge has 
directed that the entire compensation should be 
awarded to Lakbinarain Das representing the 
deity in his character a3 shebait. Against this 


A. I. R» 

Krishna Chandra Da3 has preferred an appeal, 
paying the courb-fee stamp of rs. 15 on the. 
ground that the subject.matter of the appeal 
cannot be possibly estimated at a money value,. 
The stamp reporter has objeoted to this and 
has claimed an ad valorem court-fee of Rs. 1590 
on the amount of compensation awarded by the 
Collector. 

[2] The cases Trinayani Dassi v. Krishnalal 
De, 17 c. w. N 933 : (39 cal. 903) and Rash 
Behari v. Gosto Behari, 39 C. \Y. N. 110 ; (a. i. r. 
(22 ) 1935 Cal. 243) deal with a somewhat similar 
question to that arising in the present case. Sir 
George Rankin in the case of In re Ananda 
LalChakravarty, 35 O. W. N. 1103; (A. I. R. (19) 
1932 Cal. 346) has discussed the nature of the 
provisions of 8. 8, Court-fees Aot. The decision 
in the case appears to me to be quite simple. 
Krishna Chandra Das was awarded the money 
by the Collector as exeoutor and in this appeal 
he claims the money a3 executor to the will of 
Mudhusudan Da3 who created the debottar. As 
executor he will have to deal with the property 
in the terms of the will. In passing I may say 
that I find it a little difficult to understand 
why in a matter under the Land Acquisition 
Act the question of the rights of person claim¬ 
ing as shebaits against the exeoutor had to be 
decided, neither side disputing that the property 
acquired was debottar. Further, it is not easy to 
understand why the amount of compensation is 
proposed to be paid in cash either to the exe¬ 
outor or to the persons now found to bs the 
shebaits and why the cash was not investsd 
under 9. 32, Land Acquisition Aot. However 
that may be, so far as tho appeal here is con¬ 
cerned, the matter is clearly to be governed by 
S. 8, Court-fees Act which, as pointed out by 
Sir George Rankin, is not itself a charging 
section but assumes that the fee payable in res¬ 
pect of any appeal relating to an award ot 
compensation will be ad valorem and lays down 
the method by which the valuation is to be 
made on which the fee is to be oaloulated. It ie 
for the party, in the first place, to say, in my 
opinion, what that value is and the Registrar 
may investigate as far as he thinks necessary. 
If Krishna Chandra Da3 is purely au exeoutor 
with no personal interest in the money, the dif¬ 
ference in the amount awarded so far as he is 
concerned, namely, nil and the amount olaimed 
so far as he is concerned woull appear to be also 
nil. If it can be shown that he has some per¬ 
sonal interest in the matter in any way, it may 
be that some value should be placed on that 
and that he should pay court-fee accordingly. 
This view, although it may not appear so at 
first sight, is, I think, entirely consistent with 
the view taken in the case in Trinayani Dassi- 
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v. Krishnalal De, 17 0 . w. n. 933: (39 oal. 906 ) 
whsEB the facts indeed are somewhat similar. 
The appellant there wa3 an executrix to her 
husband s will. The money had been invested 
under s. 32, Land Acquisition Act, as a result of 
an objection by the grandsons of her husband 
who olaimed to be shebaits. According to the 
will, the lady and Lai G)pal De, the father of 
the opposite parties, had been appointed to be 
shebaits. The lady apparently objected to the 
order of investment and appealed claiming that 
the amount should be paid wholly to her. The 
difficulty in appreciating the exact decision in 
the oa3e, I think, arises from the faot that preoi. 
sely what was the lady’s case is a little obsoure- 
The learned Judges themselves, in fact, it seems 
to me, really deoided her appeal for her on the 
matter of the application as to the court-fee 
payable, because they pointed out that a 3 exe¬ 
cutrix she was in no better position than as a 
shebait and that she would not be able to dis¬ 
pose of the property other than as under the 
will and that hence obviously the order for in¬ 
vestment wa3 really a proper one. I note that 
after the decision of the court-fee matter the 
oourt-fees were, in fact, not paid. However that 
may be, the learned Judge pointed out that the 
fee payable was governed by s. 8 and not by 
Sob. 2, Art. 17, cl. 6 . They remarked: 

“In the present case, even supposing that the exaot 
estimate oannot be given, it is, in our opinion, certain¬ 
ly possible to state aporoximatoly the money value of 
the relief olaimed.. 

The learned Judges expressed no opinion as to 
what the value should be and the case, though 
relied on by the stamp reporter, is really no 
authority for a contention that in the present 
case court-fee on the full amount Rs. 32,176-9, 
ad valorem must be paid. 

[3] The case of RashBehari v. Gosto Behari, 
89 0. W. N. 110: (A. I. R. (22) 1935 Cal. 243) is of 
no real assistance here. There the appeal was 
by the reversioners against an order of payment 
of compensation to a purchaser from a Hindu 
widow. In order to protect their interest they 
wanted an order under 8. 32, Lind Acquisition 
Act, for investment of the money. They were not 
olaiming any amount to be paid to them. The 
case was held to come not under s. 8 but 8ch. 2 
Arts. 7 (iii), Oourt-feea Act. 

U1 My decision therefore is that the fee 
payable is ad valorem on the amount deter¬ 
mined under 8. 8, Oourt-fees Act, in the manner 
I have indicated. The estimated amount of the 
value to the executor Krishna Ohandra Das of 
the order he seeks to obtain, whatever that may 
be, oannot be the full amount of the compensa¬ 
tion awarded for the property. 

K*B. Answer accordingly. 


A. I. R. (37) 1950 Calcutta 435 [ G . N. 166.] 
G. N. Das and Das Gupta JJ. 

S. C. Mitter — Appellant v. The State. 

Criminal Appeal No. 256 ol 1949, D/- 3-3-1950 ' 

(a) Evidence Act (1872), Ss. 18,101- 103-Criminal 

tiin~ Adm,SSl0n ^ COUnScl ~ Dut >' of Prosecu- 

The law make; no provision for an admission b/ 
counsel in a criminal case. No admission by counsel 
can relieve the prosecution of tbo duty of satisfying 
the Court by proper evidence. TPa™ si 

Annotation : (’46-Man) Evidence Act, S IS \r y- 
Se. 101-103, N. 3, 5. ’ X °- 


(b) Evidence Act (1872). S. 33, proviso _ “On 

portunity to cross-examine’* — ‘Opportunity to 
cross-examine required by the proviso is a full 
opportunity and not a partial one. [p ara ,, -i 

Annotation : (’46 Man) Evidenco Act, S. 33, N. 11 . 

(c) Evidence Act (1872), S. 33-“Ri g ht to cross- 
examine’ _ Warrant case-Accused has no right 
to cross examine the witness before framing of 
Charge-Criminal P. C. (1893), S. 252. (Par/^l 

Annotation : (’19-Com.) Criminal P. C. S o 5 -> 
N. 10. ‘ 


A. K. Dasu. Direswar Chattorji, D. K. Chose 
Dhiren Chakraverti an l Gouri Prasad Mu- 
kherj i—for Appellant. 

Walter Dull and Abani Chatterji— for the State. 

Das Gupta J.—The appellant was convic¬ 
ted by the First Special Tribunal, Calcutta, of 
an offence under s. 120B read with s. igi 
P enal Code, and for several offences under 
8. 161 of the Code. He was sentenced to diffe. 
rent periods of imprisonment for each of these 
offences and aLo to fines, in default of payment 
of which, he was directed to undergo further 
periods of imprisonment. 

[ 2 ] The prosecution case was that the appel¬ 
lant entered a conspiracy with ono Sripati 
Makherji to commit offences under a. i6i 
Penal Code by accepting illegal gratification from 
Sripati as a motive or reward for issuing con- 
tracts in favour of the Dalia Tailoring Company 
of which Sripati Mukherji waa a contractor, and 
that in pursuance of the same, different sums of 
money, a3 mentioned in specific charges, were 
actually received by the appellant from Sripati 
Mukherji as illegal gratification. It is said that 
on paper, these payments were shown as having 
been made to one R. K. Roy as commission on 
profits, though in reality, these payments were 
for the appellant and were received by him. 

[3] The defence was a denial of any agree- 
ment to receive illegal gratification and a denial 
that any such gratification was received. 

[4] The success of the prosecution depended 
entirely on proving that the payments which 
on paper were shown to have been made to 
R. K. Roy were really made to the appellant. 
The only evidence on the reoord to prove this 
is the evidence of Sripati. It is contended on 
behalf of the appellant, however, that Sripati’s 
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evidence must be excluded from consideration 
as be did not get an opportunity of completing 
the cross-examination of Sripati. 

[ 5 ] It is necessary to decide first whether 
this contention should prevail. Sripati’e exa- 
mination-in.cbief was concluded on 11th March 
1948. There is a note on the record that on that 
date cross-examination was reserved. Charges 
were framed against him on 26th May 1948. 
The witness wa3 recalled, and fudher examined 
in chief on 9th July 1948. Thereafter his cros3 
examination commenced on 9th July 1943, but 
before the cross-examination could be concluded, 
Sripati ceased to be available for cro33-examina- 
tion. 

[Gl The cnly way in which the evidence 
already recorded could be used a3 evidence in 
this case was by the application of the provi¬ 
sions of S. 33, Evidence Act. The first require¬ 
ment for the application of those provisions is 
that the prosecution must prove that Sripati was 
dead, or could not be found, or is incapable of 
giving evidence, or i3 kept out of the way by 
the adverse party, or if his presence cannot be 
obtained without an amount of delay or oxpense 
which, under the circumstances of the case, the 
Court considers unreasonable. It is not the 
proseoution case that Sripati was dead, or that 
he could not be found, or he was kept away by 
the accused. It is said, however that Sripati 
was seriously ill, and so inoapable of giving 
evidence; that further he was not likely to 
recover soon, so that his presence oould not be 
secured without undue delay. 

[7] The strange thing, however, is that the 
prosecution did not make the slightest attempt 
to prove these allegations. Though the Tribunal 
asked two dootors to examine Sripati and a 
report was received from these dootors, neither 
of the doctors gave evidence in the case, Two 
meiioal certificates from two other dootors were 
also put into Court by the Publio Prosecutor. 
Neither of these doctors were, however, examin¬ 
ed. The Publio Pro3eoutor from his position in 
the Bar made statements that the witness was 
seriously ill and was not likely to reoover soon. 
He was, however, also not examined. There i3, 
in faot, not one single line in evidenoe in sup. 
port of the story of Sripati’s illness. 

[8] The Tribunal appears to have relied on 
the fact that the learned defen:e counsel in the 
Court below did not contest the story of Sri¬ 
pati’s illness. The law, however, makes no 
provision for an admi33ion by oouusel in a 
criminal case. No admission by oounsel can 
relieve the prosecution of the duty of satisfying 
the Court by proper evidence, that Sripati was 
really seriously ill. Vide the decisions in the 
case of Gantshias Nimani in Cri. Appeal 


No. 70 of 1949, d/- 21-3-1249 and in the oase of 
the Attorney General of New South Wales v. 
Henry Louis Birtrand, (1367) 36 D, J. P. 0. 61: 
(L. R 1. P. 0. 620). 

[9] I find that tb9 prosecution ha3 not proved 
that Sripati was ill, and that no ca39 has been 
made oat for the application of s. 33, Evidence 
Act. 

[10] I may also point out in this oase that 
the second requirement of the proviso to the 
section which requires that an adverse party 
has had the right and opportunity to oross 
examine the witness has also not been fulfilled. 
After onarge had been framed, the acoused had 
certainly th9 right to cro33-examine the witness. 
He had partial opportunity to exercise the rigbt, 
but not full opportunity as the witness ceased to 
be available before 'cross-examination oould be 
concluded. 

Cll] In my opinion, what this proviso re- 
quires i3 that the aocused mu9t have a full 
opportunity of cross-examining the witness. 

[12] Before oharge was framed, the acoused 
had certainly the opportunity to cross-examine 
the witness; but at that stage, he had no right 
to cross-examine the witness. The reasons for 
the conclusion that the aocused in a warrant 
case has no right to cross-examine the witness 
before oharge is framed within the meaning of 
B. 33, Evidence Act, were fully disoussed in 
Appeal no. 236 of 1949, and need not be repeated 
here. 

[13] My conclusion, therefore, is that Sripati’a 
evidence, as recorded is not admissible under 
8. 33, Evidence Act, and must be excluded from 
consideration. On such exclusion, the position 
is that there is no evidence on the reoord at all 
to show either that there was an agreement 
between the appellant and Sripati that the 
appellant would receive illegal gratifications, or 
that, in fact, any illegal gratification was ever 
received by the appellant. The proseoution, 
has, therefore, failed in my opinion, to prove 
the guilt of the aooused of any of the offenoes 
with which he was oharged. 

[14] I would, therefore, allow this appeal, set 
aside the order of conviotion and Bentenoe 
passed by the Tribunal, and order that the 
aoonsed ;be aoquitted of all the charges, and 
discharged from his bail bond. 

[ 16 ] Das, J—I agree. 

[ 16 ] By the Court —Leave to appeal to the 
Supreme Court under Art. 134 (l) ( 0 ) of the 
Constitution is refused. 

g.m.j. Appeal allowed. 
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A. I. R. (37) 1950 Calcutta 437 [G . N. 167.] 

Dab Gupta and Lahiri JJ. 

Superintendent and Remembrancer of Le¬ 
gal Affairs , West Bengal — Petitioner v. Abani 
Kumar Bancrjee — Accused—Opposite Party , 

Criminal Revn. No. 92 of 1950, D/-9th May 1950. 

(a) Criminal P. C. (1898), S 190 (l) (a), 156 (3) and 
200 — Petition ol complaint filed before Magistrate 
— Magistrate, if bound to take cognizance. 

When a petition of complaint is filed befoie a Magis¬ 
trate the Magistrate may take cognizance under S. 190 
(1) (a) and proceed to examine the complainant under 
S. 200, and thereafter proceed according to the sub¬ 
sequent sections of the Code, or in the alternative, may 
not take cognizance and may instead send it to the 
police for invest.gation ander the provisions of S. 15G 
(3). [Para 5] 

Annotation: (’49 Com.) Criminal P. C., S. 150 (3), 
N. 6, Pt. 3; S. 190, N. 17 Pis. 1 ai.d 2. 

(b) Criminal P. C. (1898), S. 190 (1) (a) -Taking 
cognizance — Phrase explained. 

Before it oan be said that anv Magistrate has taken 
cognizance of any offence under S. 190 (1) (a), he must 
not only hare applied bis mind to the contents of the 
petition, but he must have done so for tbo purpose 
of proceeding in a particular way as indicate! in the 
subsequent provisions of the Chapter. When the Magis¬ 
trate applies his cniod not for tbo purpose of iroceed- 
ing under the subsequent sectiou9 of the Chapter tut 
for taking aotion of tome other kind, e. g., ordering in¬ 
vestigation under 8. 156 (3), or issuing a search war¬ 
rant for the purpose of the investigation, he cannot be 
said to have taken cognizance of the offenco. 

[Para 7] 

Annotation: (’49-Com.), Criminal P. C., S. 190 N.4. 

Nirmal Kumar Sen, Deputy Legal Remembrancer 

—for Petitioner. 

Sudhansu Sekhar Mukherjee and Arun Kumar 
Dult No. II — for Opposite Party. 

DaB Gupta J. — Oa 2 nd February 1948, a 
petition of complaint waa filed before the Chief 
Presidenoy Magistrate of Calcutta by one Haridaa 
Mukherjee. On that petition of complaint, the 
learned Magistrate passed the following order: 

"To D O. D. D , for enquiry and report. If it is 
found tbat the Bank has ceased functioning, the en* 
quiring officer to seize the books atones on the streogth 
of a eearoh warrant I should issue on his application. 
If the Bank is functioning he should apply to me for 
instructions. To 13/2.” 

On 9th February 1948, a report was receifed 
that the Bank had ceased functioning. On 10 th 
February 1948, the learned Chief Presidency 
Magistrate ordered issue of a searoh warrant. A 
report from the polioe was received on 23rd 
Maroh 1918. On 14th June 1948, the learned 
Chief Presidency Magistrate passed the follow- 
ing order: 

"Heard learned Pleader. Let D. O. D. D.,take oognl- 
zanoe of this case at onoe, and seize the books of this 
Bank that are necessary.” 

Thereafter a oballan was sent up by the police 
under S. 408, Penal Code, sgainst Abani Kumar 
Banerjee. On 7th February 1949, the learned 
Chief Presidenoy Magistrate recorded the receipt 
of the ohallan under s. 408, Penal Code, and 


then transferred the case to Mr. 0. C. Chakra- 
varfcti for disposal. 

[ 2 l This learned Magistrate oame to the 
conclusion that the learned Chief Presidency 
Magistrate had aoted illegally and that the ac¬ 
cused Abani Kumar Bauerjte was before him on 
the basis of illegal arrest, and accordingly order¬ 
ed him to be sat at liberty; and he fixed a date 
for the examination of tbo complainant, ap¬ 
parently under S. 200, Criminal P. C. 

[3] It is against this order of tbo learned 
Presidenoy Magistrate Mr. C. C. Chakcavarti, 
that the present Rule is directed. 

[ 4 ] The real question for decision is whether 
the learned Magistrate is right in hi3 view tbat 
when a petition of a complaiufc was filed before 
the Chief Magistrate, ho was bound to take 
cognizance under 8 190 (l) (a), Criminal P.C. If 
he was 30 bound, he was certainly bound also to 
examine the complairant under 8. 200 , Criminal 
P. C., and thereafter proceed in the ways indi¬ 
cated in subsequent Ss. 202, 203 and 204 of the 
Code. If, however, he was not so bound, the ac¬ 
tion of the learned Chief Presidency Magistrate 
in sending tbo case to the police without hirmeif 
examining the complainant under 8. 200 , Orimi- 
nal P. C., cannot be said to bo illegal as he 
would be entitled to order investigation by the 
police, under 8. 156 (3), Criminal P. 0. 

[ 5 ] Sen J. in the case of Samaddar v. Sures 
Chandra 53 O. W. N. 270 : (a. I. R- (36) 
1949 Cal. 197) and in some other oases has taken 
the view that a Magistrate duly empowered to 
take cognizance is bound to take cognizance of 
the petition of complaint as soon as it is filed 
before him. The contrary view has been taken 
by several Division Beoohes of this Court of 
whioh mention need be made only of two reoent 
decisions, viz., decision of Roxburgh and Ohakra- 
varfcti JJ. in Robinul Hossain v. K. K. Ram, 
82 O. L. J. 222 and the decision of Harries C. J. 
and Das J. in Pulin Behari Ghosh v. King, 
63 O. W. N. 653. In these cases, the view has 
been clearly expressed that when a petition of 
complaint is filed before a Magistrate the Magis- 
rate may take coguizance under 8. 190 (l) (a), 
Criminal P. C. and proceed to examine the 
complaint under S. 200 , and thereafter proceed 
according to the subsequent sections of the 
Code, or in the alternative, may not take cog¬ 
nizance and may instead send it to the police for 
investigation under the provisions of 8. 156 (3), 
Criminal P. 0. I feel bound to follow, these 
decisions. 

[6l Mr. Makberjee has, however, tried to 
oonvince ns that the view taken in these deoi. 
aions mentioned above is wroDg. and that we 
should refer the matter to the Full Bench. 
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[7] I have for myself no hesitation in feeling 
that there is nothing which would justify our 
referring the matter to the Full Benoh. As I 
real s. 190, Criminal P. C., and the subsequent 
sections, it seems to me to be clear that a 
Magistrate is not bound to take oognizance of 
an offence, merely because a petition of com- 
plaint is filed before him. Mr. Mukherji’s argu¬ 
ment is that a Magistrate cannot possibly take 
any action with regard to a petition of com¬ 
plaint, without applying his mind to it, and 
taking cognizance of the offence mentioned in 
the complaint necessarily takes place, when 
the Magistrate’s mind is applied to the petition. 
Consequently, Mr. Mukherji argues, whenever 
a Magistrate takes the action, say, of issuing 
search warrant, or asking the polioe to enquire 
and to , investigate, he has taken cognizance of 
the case. In my judgment, this is putting a 
wrong connotation on the words “taking cogni¬ 
zance”. What is “taking cognizance” has not 
been defined in the Criminal Procedure Code, 
and I have no desire now to attempt to 
define it. It seems to me clear, however, that 
before it can be said that any Magistrate 
has taken cognizance 0 ? any offenoe under 
3. 190 (l)'(a), Criminal P. C., he must not only 
have applied his mind to the contents of the 
petition, but he must have done so for the pur- 
pose of proceeding in a particular way as indi¬ 
cated in the subsequent provisions of this 
Chapter,—proceeding under S. 200 , and thereafter 
sending it for enquiry and report under s. 202 . 
When the Magistrate applies his mind not for 
the purpose of proceeding under the subsequent 
sections of this Chapter, but for taking aotion 
of some other kind, e. g., ordering investigation 
under 8. 156 (3), or issuing a search warrant 
for tie purpose of the investigation, he cannot 
be said to have taken cognizance of the offenoe. 
My conclusion, therefore, is that the learned 
Magistrate is wrong in thinking that the Chief 
Presidency Magistrate was bound to take cog. 
nizance of the case as soon as the petition of 
complaint was filed. 

[8] Mr. Mukherjee wanted to draw our at¬ 
tention to the evidence of some of the witness 
examined before Mr. Chakcavarti to show that 
really there was something suspicious about the 
whole complaint. In my judgment, it is not 
necessary or proper for us to go into the 
matter at this stage. The learned Magistrate 
has, in my opinion, clearly committed an error 
in law, in treating the proceedings after the 
filing of the petition on 2nd February, 1948, up 
to 7th February 1949, as invalid, and in deoiding 
to start proceedings anew. 

[9] I would, therefore, make this Rule ab¬ 
solute, set aside the learned Magistrate’s order 


directing the accused to be set at liberty, and 
direot that the Court should proceed with 
the trial of the case on the basis that the 
proceedings up to the order of the Chief Presi¬ 
dency Magistrate on 7fcb February, 1949, 
ordering transfer of the case to Mr. C. C. Chak¬ 
ra varti are valid. 

[ 10 ] We understand that the Magistrate, 
Mr. 0. C. Chakravarti, has since been trans¬ 
ferred. This would necessitate that the case 
should be tried either by the Chief Presidency 
Magistrate or by such other Presidency Magis¬ 
trate to whom he may think fit to transfer 
the case. 

[ill Lahiri J_I agree. 

V.R.B. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 438 [C. N. 168.] 

Roxburgh J. 

Ramesh Chandra Roy Choudhury and an. 
other — Defendants—Appellants v. Bhupendra 
Bhusan Gangully — Plaintiff — Respondent. 

A. F. A. D. No. 1263 of 1946, D/- 26 4 1950, against 
decree of District Judge, Murshidabid, D/- 21-12-1945. 

(a) Debts laws — Bengal Money-lenders Act 
(X [10] of 1940), S. 36 (2) (c) — Partial restoration. 

The provisions of 8. 36 (2) show beyond all doubt 
that there was the clearest intention that partial resto¬ 
ration could be claimed and given. [Para 4] 

(b) Debt laws — Bengal Money-lenders Act (X 
[10] of 1940), S. 36 (2) (c) and (e) —Provisions as to 
partial restoration if nullified by cl. (e) — Court’s 
duty to estimate amount for which judgment-debtor 
is to be credited. 

It cannot be said that the whole provisions for 
partial restoration are nullified. The Legislature clearly 
has made a mistake in the provisions it has made in 
clause (e) in providing that the judgment-debtor is to 
get credit only for the value of the property restored to 
him and again returned to the decree-holder. It is not 
possible to give any other interpretation to the 6eJtion 
than in accordance with this manifest error, but the 
Courts then must estimate in the best way they can 
what figure is to be given as the amount for which the 
judgment-debtor has to be credited. [Para 0] 

$arcsli Nath Mukherjee (Jr.) and Smrili Kumar 

Roy Choudhuri — for Appellants. 

Samarendra Nath Mukherji (II) —tor Respondent. 

Judgment. — This is an appeal against a 
decree of the District Judge of Murshidabad 
decreeing a suit under S. 36 (l), Bengal Money- 
Lenders Aot which was dismissed by the trial 
Court. The original decree was passed in Mort¬ 
gage Suit No. 6 of 1938 of the Court of the Sub¬ 
ordinate Judge of Murehidabad, final decree 
being passed on 23rd August 1938. The properties 
were sold on 15th Maroh 1939, for Bs. 1000 only. 
The decree-holder wa* the purchaser and he took 
delivery of possession. There were three pro. 
parties sold. There was a personal deoree for the 
balance, Bs. 2832 odd, on 19th Jane. 
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tal The lower appellate Oourfc hag reopened 
the decree and passed a decree for Rg. 2,478 plug 
all costs giving ten instalments from March 1946 
to March 1955. 

[3] Of the three properties purchased some 
.portion is in the aotual possession of the decree* 
■holder and forms the subject-matter of the prayer 
for restoration in the suit under s 36. As regards 
the rest, there were olaim oases which the decree- 
holder lost. In one case a cosharer succeeded on 
an allegation that the particular property claimed 
tell within his allotment. As regards the other 
claim case the claimant was a purchaser from 
•the mortgagor after the mortgage. The decree- 
holder has brought a suit to establish his rights 
in respect of this portion. 

[ 4 ] The main point argued before me is that 
as the judgment-debtors’ claim is for partial 
.restoration of the property purchased and as 
partial restoration cannot be given, therefore the 
application should have been rejected. For this 
proposition reliance is placed on the decision in 
the case of Ahammad Mea v. Gunu Mia, 51 
C. W. N. 922 : (A. I. B. (35) 1P48 Cal. 106). That 
was a case relating to the provisions of s 36A, 
-Bengal Agricultural Debtors Aot, and the decision 
is to the effect the whole tenor of the provisions 
of that section shows that the intention is that 
the judgment-debtor can only claim transfer to 
himself of the whole property sold. In my 
opinion, the deoision is of no assistance as 
regards the present case. In fact, the provisions 
[of a. 36(2), Bengal Money-Lenders Act, show, in 
my opinion, beyond all doubt that there was the 
clearest intention that partial restoration could 
be claimed and given. The nature of the proce¬ 
dure provided in that section is quite different 
from that provided in the Bengal Agricultural 
Debtors Aot. In broad outline the provision i3 
that the judgment debtor may have the decree 
against him reopened and a new decree made in 
accordance with the provisions of the Act .and 
where property has been sold the Oourt 

"shall order the restoration to the judgment-debtor of 
mch property, if any, of the judgment debtor acquired 
by the deoree bolder in oon3equence of the execution 
of the reopened deoree as may be in the possession of 
the decree-holder on the date on which the decree was 
reopened.” (The italics are mine.) 

The judgment-debtor is to be directed then to 
pay the new deoretal amount in sach number of 
instalments as the Court thinks fit and if ho 
fails to pay any instalment, then the property 
restored to him is to be again returned to the 
decreeholder and the judgment-debtor is to be 
liable for the whole decretal amount less credit 
lor the valae of the property parobased by the 
decree. holder. Here, however, the Legislature 
Appears to have fallen into error and made a 


somewhat absurd provision. It is necessary to 
quote the whole of sub-ol. (e): 

- “If in exercise of the powers conferred by sub-s. (1) 
the Court reopens a decree, the Court shall direot that, 
in default of the payment of any instalment ordered 
under cl. (d) the decree-holder shall be put into pos* 
session of the property referred to in cl. (c) and that 
the amount for which the decree-holder purchased 
such property in execution of the reopened decree 
shall be set off against so much of the amount of the 
new decree aa remainB unsatisfied”. 

Obviously, when the operation? mentioned in 
cl. (e) are performed, then the new position is 
that there i9 a new decree for a lesser amount; 
the decree-holder has all the property he origi- 
nally purchased in execution of the old decree 
(less, of course, any properties wbioh he may 
have disposed of). Clearly the judgment debtor 
in that position ought to be given credit as 
against the new decree for the full value of the 
properties 3old at the original sale, that is to say, 
for the full amount paid for all the properties 
sold at the original sale. There is no rhyme or 
reason or eenee in providing that in that posi¬ 
tion the judgment-debtor should receive credit 
against the new decree for only the value of 
"such property” as is "referred to in cl. (c)”, 
that is to say, 

"such property, if any, of the judgmeDt-debtor ac¬ 
quired by the decree holder in consequence of the 
execution as the reopened decree as may be in the 
p 08 SQBion of the decree-holder on the date on which 
the decree was reopened". 

In other words, there is no rhyme or reason 
why the judgment debtor in the final position 
should get credit against the new decree only 
for the value of the propperty which happened 
to be in the possession of the decree holder at 
the date of the reopening of the decree and of 
which restoration was given to the judgment- 
debtor subject to his paying the instalments and 
which on his failure to pay the instalments has 
been returned to the deoree.holder. In the final 
position the decree.bolder has all the benefits 
of the original purchase in rxecution of the 
original decree and in that position clearly in 
all common sense the judgment-debtor should 
get credit for whatever the decree-holder paid 
for those properties in the original sale. How¬ 
ever, our legislators had slipped and had used 
the word 'suoh’ as underlined (here italioised) 
above in the quotation in ol (e) instead of the 
word 'the' or perhaps the words "all the”. 

[ 5 ] Indeed it would appear that the drafts- 
man had his attention so focussed on the point 
that he was providing for partial restoration of 
whatever property of the judgment-debtor might 
still remain with the decree-holder, that when 
he came to the final provisions about re restora¬ 
tion he provided, quite wrongly, for only a 
partial credit to the judgment-debtor, although 
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the decree-holder by that stage of the proceed¬ 
ings had received the full benefit of his original 
purchase. 

[6] It is then sought to argue, taking advan¬ 
tage of the manifest error in the provision 
made in cl. (e), that where only partial restora. 
tion is possible because the decree-holder has 
already parted with some of the properties by 
the time the decree is re-opened, since there is 
difficulty in saying what is the amount for 
which t'ae decree-holder purchased any portion 
of the properties sold in one lot, therefore the 
whole provisions for partial restoration are 
nullified. I am not prepared to accept this 
argument which really is one of redentir ad 
alsurb. The Legislature clearly has made a 
mistako in the provision it has made in cl (e) 
in providing that tho judgment-debtor is to get 
credit only for the value of the property res¬ 
tored to him anl again returned to the decree- 
holder. Ic is not possible to give any ether 
interpretation to the section than in accordance 
with the manifest error but the Courts then 
mu3t estimate in the best way they can what 
figure is to be given as the amount for which 
rbo judgment-debtor has to be credited. The 
learned District Judge has given the full credit 
of the purchase price of Rs. 1000 In the present 
case I estimate the value to bo given under the 
terms of cl. (e) as best as I can at half this 
amount, R*. 600. 

[7] There is no provision in the decree of the 
lowor appellate Court for an application by the 
decree holder for a personal decree under O- 34, 
R. 6. The decree must bo amended to make 
provision for such an application to be made in 
the event that there is a failure in payment of 
the instalments and the property is again re- 
turned to the decree-holder. 

[8] Lastly, I am asked to add as part of the 
conditions of the payment of instalments a 
condition that the judgment-debtor will pay the 
rents and cesses in due time and will file the 
chalan3 and dakhilas at least within 3 days of 
the last date of payment in each case, failure 
to comply with this condition to be a breach of 
justifying an order of return to the decree- 
holdtr of the property now directed to be restored 
to the judgment-debtor. This is a reasonable 
condition in the circumstances and the decree 
will be amended to provide suob a condition. 

[■■)] i make no order as to costs. 

[io] Leave to appeal under ol. (15). Litters 
Patent is asked for and is refused. 

v.r.b. Decree amended . 


A. I. R, 

A. I. R. (37) 1950 Calcutta 440 [0. N. 169.] 

Guha J. 

Bhagabati Devi—Defendant — Petitioner 
v. Bholanath Banerjee — Plaintiff — Opposite 
Party. 

Civil Rule No. 559 of 1949, D/- 14th November 
1949, from order of Massif, Howrah, D/- 12th March 
1943. 

(a) Houses and Rents-West Bengal Premises 
Rent Control (Temporary Provisions) Act (XXXVIII 
[38j of 1948), S. 18— Wrong decision under—Revi¬ 
sion-Civil P. C. (1908), S 115. 

Where the lower Court decides wrongly by dismis- 
siog the tenant’s application under S. 18, the mistake 
concerns the jurisdiction and as such the High Court 
has power to interfere in revision. [Para 5] 

Annotation: ( 44 Com ) Civil P. C. 8. 115 N. 10,11. 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control iTemporary Provisions) Act 
(XXXVIII [38] of 1948), Ss. 12 (1) (b), 18-Non- 
compliance with S. 12 (1) (b) — Maintainability of 
application under S. 18. 

Where in a suit for ejeo;ment and for recovery of 
arrears cf rent the decree of the trial Court ie merged 
in the decree of the appellate Court prior to tho 
coming into force of the Act, interest in terms of 
S. 12 (1) (b) becomes payable and if no such interest 
is paid the tenant is not entitled to have tho decree 
in the original suit rescinded or varied. [Para 6] 

Eeramba Chandra Oulia — iox Petitioner. 

Nirmal Chandra Chain avarty and Satya Santi 
Mukherji—tor Opposite Party. * 

Order.— This revision case at the instance 
of the tenant defendant arises out of an appli¬ 
cation under S. 18 read with 8. 12 (l) (b),. 
West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1943, hereinafter called the Aot 
of 1948 rescinding a decree for ej3Ctment and 
recovery of arrears of rent from July 1945 to 
May 1916. The decree was passed by the trial 
Court on 17th March 1948 and an appeal 
against it was dismissed on 22nd November 
1948. The Act of 1948 came into force on 1st 
December 1948 and the application under 8. 18 
read with 8. 12 (l) (b) was filed on 10 th 
December 1949, the tenant being still in posses¬ 
sion of the disputed premises. In the applica¬ 
tion it was stated that all arrears of rent up to 
November 1948, i.e. up to filing of the application 
had heen paid by the tenant applicant and 
rescission of the ejectment decree was prayed 
for. The learned Munsif dismissed the petition 
bolding that by payment contemplated under- 
8. 12 (l) (b) of the Aot of 1948. the benefit of 
S. 18 of the same Aot is not available. No¬ 
detailed reasons were given, but purported to 
rely upon a decision of Banerjea J. The deci¬ 
sion was given in Suit no. 2020 of 47 of the 
Original Side of this Court and an appeal 
against that decision was dismissed by the. 
Chief Justice and Sinha J. on 9th August 1949. 

[ 2 ] Though the learned Munsif disposed of. 
the matter in a somewhat summary fashion* 
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the oaBe has been argued before me at length 
and all the facts have been placed before me, 
It appears that the landlord filed T. 8. 163/47 
in the 2 nd Court of the Munsif of Howrah 
on 25fch Mftroh 1947 alleging that the tenant 
defendant was in arrears from July 1945 to 
May 1946 and praying inter alia for a decree 
for ejeotment and for recovery of arrears 
of rent from July 1945 to May 1946. The 
defence inter alia was that there wa3 no 
default inasmuch as the defendant deposited 
the arrears in question as direoted by the Rent 
Controller. At that time the Bengal Rent 
Control Ordinance which came into force on 
1st October 1946 was in operation and there 
was a provision that if the defaulter paid up 
the arrears of rent within 30 days from let 
October 1946, he was not liable to ejectment. 
In the present case, however, the arrears were 
deposited on 6th December 1J46 and accordingly, 
the deposit being -beyond time, the learned 
Munsif held that it was of no assistance to the 
defendant. The suit was ultimately decreed 
on 17th March 19i8 an3 as pointed out before, 
the deoree was upheld on appeal on 22 nd 
November 191*. 

[3] On behalf of the tenant defendant 
Mr. Heramba Chandra Guha has contended 
before me that his olient being still admittedly 
in possession of the disputed premises, she is 
now entitled to rescission of the deoree in the 
ejectment suit under 8. 18 of the Act of 1918 
in view cf the oiroumstances of this case. His 
contention is briefly that whatever might have 
been the grounds of overruling bis client’s 
contention about not being a defaulter iu the 
ejectment suit which was deoided when the 
Bsngal Rent Control Ordinance, 1916, was in 
foroe, the faot remains that she had deposited 
according to the directions of the Rent Con¬ 
troller the arrears olaimed in the suit before 
its institution and accordingly under the pre- 
sent law there is no reason why the previous 
deoree should not be rescinded. He has also 
pointed out that his olhnt haa deposited in 
compliance with the order of the Rsnfe Con¬ 
troller all subsequent rents not sued for. 
According to Mr. Cuba these are distinguishing 
features in hia oase and in view of them it is 
stronger than the cases deoided by Das J. in 
Civil tievn No. 277/49 and civil Bevn. no. 637/ 
49 and by Banerjea J. in Suit no. 2020/47 of 
the Original 8i3e of this Court. 

[4] On behalf of the landlord respondent 
Mr. Nirmal Chandra Onakravarti has con¬ 
tended : (i) No interest &b required by 8. 12 
(l) (b) of the Act of 1918 having been paid by 
the tenant, she is not entitled to the benefit of 
8,18. (ii) Rent not having been tendered to 
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the landlord or remitted by postal money ordsr 
to tbe address of the landlord, deposit of rent 
in the Rent Controller’s office was of no assis¬ 
tance to the tenant in view of the Explanotioo 
to 8. 12 (l) of tbe Act of 1948. (iii) In any 
case, the present applicaMon in revision unde? 
8. 115, Civil P. 0., does not lie. 

[6] So far as the third objection ie concernac^ 
my view is that it cannot be upheld. Assuming 
that the lower Court decided wrongly by 
dismissing the tenant’s application under 8. 18 
of the Act. the mistake concerns jurisdiction 
in tbe circumstances of this case and as eueih 3 
this Court has power to interfere. 

[6] As regards tbe first objection, I azn of 
opinion that there is force in it. In the eject¬ 
ment suit the decree of the trial Ccurt is dated 
17th March 19-18. The appeal agains'S that 
decree was decided on 22nd November 1948 and 
the decree of the trial Court merged in that 
appellate decree. Before the appellate decree 
was passed, the alleged arrears were already^ 
tbe subject-matter of tLe lower Court dccre^v 
and as such intorcst thereon at 1b p- c. was; 
payable in terms of s. 12 ( 1 ) (b) of the AotJ 
No such interest was jaid. I am unable to 
uphold Mr. Cuba’s contention that on the facts 
of this case, no interest was payable. In view 
of non-compliance with 8. 12 (i) (b), the tenant 
is not entitled to have the decree in the original: 
suit rescinded or varied. 

[7] In view of the above finding, it is un¬ 
necessary for me to express my opinion regard¬ 
ing the second objection of Mr. Chakravarty. 

[8] In tbe result, I decline to interfere with 
tbe order passed by the lower Court rejecting 
tbe application for rescinding or varying the 
decree. The Rule i9 discharged but in view 
of all the circumstances no order is made as 
to tbe coeta of this Rule. 

G.M.J. Rule discharged. 


A. I. R. (37) 1950 Calcutta 441 [G. N. 170.] 

R. P. Mookebjue J. 

Kshitish Chandra Mondal—Defendant 1 — 
Appellant v. Shiba It ini Debi and others — 
Respondents. 

A. F. A. D. No. 139 of 1949, D/- 10-5-1950, again** 
deoree of D. J., Zillab Najia at Kriehnagar, D/- 9-12- 
1949. 

Contract Act (1872), S. 55—Frustration — Appli¬ 
cability to leases -Transfer of Property Act (1882K 
S. 103 (e). 

A oreated a tbatobed ahei on a plot and let tbe ebed 
to B aa a monthly tenant. During tbe tenancy tbe ahed 
wa; burnt by fire. Thereafter D raised another atroctor* 
on tbe land in Bpite of A’a protest: 

Held, (1) that 8. 108 (e) did not in terma apply as B 
neither eleoted to walk out even after total deatrootlocr 
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not was willing to suspend payment of rent and give 
ap possession; [Para 9] 

{2) that the dootrice of frustration applied to leases. 
*?he contract between A and B became impossible of 
•cerfotmance through no negligence on the part of A 
aai he wa3 entitled to olaim that the lease had come to 
am end by destruction by fire; [Para 21] 

<$) that under the tenanoy B had no right to raise 
structures of his own, treating the lease as the lease of 
zti6 land only. [Para 22] 

Annotation: ('46-Man.) Contract Aot, S. 56 N. 2. 

(’60-Com ) T. P. Aot, S. 109 (t), N. 3, 4. 

Byaraacharan Mitra—lot Appellant. 

Sitaram Banerjee and Arun Kumar Datta 

— for Respondents. 

Judgment.—This appeal, on behalf of defen¬ 
dant l, arises oat of a suit brought by the plain¬ 
tiffs for declaration of their title to the deputed 
land and for recovery of vacant possession after 
temoving a temporary shed erected by the 
defendant thereon. Only such facts a3 are relevant 
and necessary for deciding the limited questions 
raised in this appeal may be shortly stated. 

[2] Under the Miharaja of Cos3imbB7.ar 
Nicendra and his brothers held a jama in respeot 
of C. S. plot No. 2122 within the Ranagbat 
municipality. Subsequently, Nirendra became 
(she sole owner of the leasehold right. The plain¬ 
tiff's cii36 is that on 0. 9. plot No. 2122 they had 
oreotei certain thatchei sheds. The principal 
defendant was induoted as a monthly tenant of 
those sheds for a fruit stall A suit for ejeotment 
had been filed against the defendant after due 
service of a notice under S. 106 , T. P. Act. 
During the pendency of the suit however there 
was a tire iu the bazar when this particular shed 
was completely burnt down. Thereafter, the 
defendant raised another structure on the land 
in spite of the protest of the plaintiffs. A prayer 
foe injunction iu the suit which was then pending 
was refused and thereupon the said suit was 
withdrawn with liberty to institute a fresh euit. 
Uader these circumstances the present suit oame 
to be filed. The plaintiffs allege that the original 
shed which had been let out to the defendant 
having been destroyed by fire the contract 
between the parties was rendered void and the 
plaintiffs are entitled to re-enter. 

v s] The defence as set up was of a two-fold 
•nature. It was pleaded that the land on which 
the structure stood had been let out by the plain¬ 
tiffs to defendant and the shop room now 
destroyed had been constructed by the lessee. 
Alternatively it was stated that if it be held that 
the original structures had been erected by the 
fessora and that which had been let out was the 
room only the lease had not terminated on that 
shed being burnfaown. The plaintiffs were not 
accordingly entitled to re enter. 

[4] Both the Courts below have held that the 
abed which had been burnt down had been 


erected by the lessors and what had been let oofc 
was the shop room only. That the defendant 
was a tenant in respect of the shop room erect¬ 
ed by the plaintiffs is a conclusion which is a 
finding of faot on a consideration of the evidenoe 
in the case. This question cannot be re-agitated 
in this appeal. 

[5] The point which requires consideration is 
whether on the total destruction of the shed, 
which had been erected by the lessors by the 
fire, the tenanoy had come to an end. 

[6] Clause (e) of 9. 103, T. P. Act provides 
that: 

‘‘If by fire, any material part of the property be 
wholly destroyed or rendered substantially aad per¬ 
manently unfit, for the purposes for which it was let, 
the lease shall,” 

in the absence of a oontraot or looal usage to 
the contrary “at the option of the lessee, be 
void." 

[7] It is urged on behalf of the appellant that 
under this clause an option is given only to the 
lessee to determine the lease if the conditions 
stated therein are satisfied. If in spite of the 
structures being destroyed or rendered per¬ 
manently unfit, the defendant-tenant elects to 
oontinue the tenancy the lessor is not entitled 
to oompel the defendant.tenant to walk out. 

[8] It is incontestable that this olause makes 
no referencs to the rights, if any, of the lessor 
if the lessee, in spite of the destruction of the 
premises elects to pay the rent. In Kunhaen 
Haji v. Mayen, 17 Mad. 99 : (4 M. L. J. 21), it 
was held that on the destruction of the coffee, 
plants by fire which only had been leased out 
and abanloned by tho tenant the lessor was not 
entitled to claim rent after suoh exercise of 
option by the tenant. This was a case which 
was covered by the provisions contained in 
9. 109 (e). T. P. Act. 

[9] This clause does not in terms apply to 
the facts of the present oase where the lessee 
neither elected to walk out even after total 
destruction or is willing to suspend payment 
of rent and to give up possession. No contract 
or local usage governing the oase has been 
attempted to be proved. On behalf of the lessor, 
reliance is however placed on the provisions 
contained in 9. 56, Contract Act. The relevant 

portion of s. 55 is in the following terms: 

"A contract to do an act which alter the contraot is 
made, becomes impossible or, by reason o! some event 
whioh the promisor could not prevent, unlawful, be¬ 
comes void when the act becomes impossible or unlaw* 
ful." 

[ 10 ] The Oontraot Aot is complementary to 
the Transfer of Property Act. There is no con¬ 
flict between S. 56 of the former Aot and S. 108 of 
the latter Act on the facts of the present oase. 
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"We have, therefore, to examine whether s. 66, 
Contract Aot, is attracted at all. 

[Ill Has the performance of the contract be¬ 
tween the parties become, after the destruction of 
the shed, impossible of performance? If a speoifio 
subject-matter, assumed by the parties to exist 
or to oontinue in existence, is accidentally 
destroyed the promis9 made in the oontraot is 
discharged. ( Kunjilal v. Durgaprosad, 21 
0 . W. N. 703: (A. I. R. (7) 1920 Oal. 1021 ), Taylor 
v. Cladwell, (1863) 3 B. & S 826 : (32 L. J. Q. B, 
164) and Howell v. Coupland, (1876) l Q. B. D. 
268 : (46 L. J. Q. B. 147). 

[ 12 ] This rule is not attracted where the 
patties had already contemplated and provided 
for the particular contingency. In the present 
case, destruction of the room was not even con- 
templated by the contracting parties. 

[13] Whether the doctrine of frustration 
applies to leases has given rise to a sharp divi¬ 
sion of opinion in the English Courts. In Cri - 
cldewood Property and Investment Trust Ltd. 
v. Leighton's Investment Trust Ltd., 1946 A. o. 
221 : (114 L. j. K. B. 110) the Judges were 
sharply divided. 

[14] Asquith J. who had heard the case at 
the first instance Leighton's Investment Trust 
Ltd. v. Cricldewood Property and Investment 
Trust Ltd., (1943) K. B. 493 at p. 495 : (112 L. J. 

K. B. 438), thought that it could not be disputed 
that the doctrine of frustration bad no applica¬ 
tion to an ordinary lease and relied upon 
Matthey v. Curling, (1922) 2 a. o. 180 : (91 L. J. 
•K. B. 693)) London and Northern States v, 
Schlesivger, (1916) l K. B. 20 : (85 L. J. K. B. 
369), Whitehall Court Ltd. v. Ettlinger, (1920) 
1 K. B. 680 : (89 L. J. K. B. 126) and Swift v. 
Maclean, (1942) 1 K. B. 376: (ill L. J. K B. 185). 
On appeal this view was affirmed by Mackinnon 

L. J. in the Court of appeal (1949) K. B. 496. On 
appeal before tbe House of Lords, the case was 
disposed of on a different point. As to the 
application of the dootrine of frustration to a 
lease, their Lordships expressed the view that 
-the oiroumstances of that particular case did 
not justify such application. Lord Simon L. C. 
and Lord Wright opined that the doctrine of 
frustration oould be applied to a lease and at 
any rate Matthey v. Curling , (1922) 2 A. 0.180: 
(91 L. J. K. B. 693) was no authority to the 
oontrary. Lord Russel of Eiliowen and Lord 
Goddard took tbe contrary view. Lord Porter 
expressed no view on this point. 

[16] This question oame up for further con¬ 
sideration in Denman v. Brise, (l949) l k. b. 
22 . In view of tbe divergent opinion, as expres¬ 
sed by the House of Lords in the oase above 
^mentioned, tbe Court preferred to follow tbeir 
own earlier decisions and left it for the House 


of Lords at the appropriate time to resolve this 
problem. 

[ 16 ] In Denman v. Brise, (1949) 1 K. B. 22 
(Supra) we have an instance where the tenant 
declines to withdraw but the landlord refuses 
the tenant’s claim; the facts are to some extent, 
similar to those now before me but there is at 
the same time a difference on a very materia! 
point. A house in the occupation of tbe tenant 
was bombed out. The tenant accordingly ceased 
to occupy tbe premises but there was no evi¬ 
dence of abandonment or surrender of tbe te¬ 
nancy. The landlord ereoted a new structure 
on the site and when it became fit for occupa- 
tion, the tenant approached the landlord with a 
view to occupy it. Tbe tenant was, however, 
unable to gain possession beoauee the landlord 
withheld the key. The landlord thereupon pur¬ 
ported to determine the contractual tenanoy by 
a notice to quit. The tenant eued for posses¬ 
sion. As there was no evidence of abandonment 
or surrender of tbe lease before the new premi¬ 
ses had been made fit, the tenant on suoh com. 
pletion was entitled as such to occupy it. 

[17] In this state of the law in Eogland it is 
a matter for consideration whether tbe doctrine 
of frustration can be applied to a lease in India. 

[18] In Inder Pershad Singh v. Campbell, 
7 Oal 474: (8 c. L. R. 601), a contraot had been 
entered into between tbe plaintiff and the defen. 
dant under which the plaintiff agreed to cultivate 
indigo for the defendant for a specified number 
of year in certain speoifio lands, with respect to 
the portion of which the plaintiff was a sab. 
tenant only. During tbe continuance of tbe 
contract, tbe plaintiff lost possession of those 
lands as bis immediate landlord had failed to 
pay the rent due from him and had in conse¬ 
quence been ejected by the owner. A Division 
Bench of this Court held that tbe prayer of the 
plaintiff to cancel the oontraot so far as it rela. 
ted to those lands which had been taken posses¬ 
sion of by the owner be terminated (sic?) on the 
ground that it had become impossible of perfor¬ 
mance through no negligence on his part. 

[19] Mookerjee A 0. J. affirming the decision 
of Rankin J., in Ezekiel Abraham v. Ramjus. 
roy : 33 c. L. J. 161: (A. i. R. (8) 1921 cal. 805) 
has explained the oiroumstances and conditions 
under which the dootrine of frustration of ad¬ 
venture has become a gloea on tbe older theory 
of impossibility of performance, which has been 
greatly developed under tbe guise of reading 
"implied terms" into contract. The rigidity of 
the rule that an express unconditional contraot 
is not generally dissolved by its performanoa 
being or becoming quite impossible in fact, by 
reason of particular oiroumstances, has been 
relaxed, an exception bad been engrafted there. 
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on. Whether frustration occura or not, depends 
on the nature of the contract in question and on 
the events which have occurred in a particular 
case. Tentsche Overseas Trading Co. Ltd. v. 
Uganda Sugar Factory Ltd., A.I.R. (32) 1945 
P. C. 144 : (1945) 1 M. L. J. 417. 

[ 20 ] I>ider Fershad Singh v. Campbell, (7 
■cal. 474 : 8 c. L. R. 501) (Supra) is a direct 
bench decision of this Court in support of the 
proposition that the doctrine of frustration may 
fce applied to leases. 

[21] On the finding arrived at by the Courts 
below that it was only the room vthich had been 
let out and that the structures had been com¬ 
pletely destroyed the subject-matter of lea^e i3 
now non-existent. The contract which had been 
entered into between the lessor and the lessee 
has now lecon.e impossible of performance 
through no negligence on the part of the lessor. 
The landlord is entitled to claim that the lease 
of the room had come to an end by its destruc¬ 
tion by fire. 

[22] There is one other special aspect in thi3 
case. Under the lease the tenant was entitled to 
occupy the sl ed as such. On its total destruc¬ 
tion even if it had been held that the tenant was 
entitled to continue to occupy the land, if he 
agreed to pay the rent, no right existed under 
the arrangement between the parties to autho¬ 
rise the tenant to raise a structure of his own, 
thus change altogether the character and nature 
of tho tenancy. It was the use of the room only 
which had been permitted on payment of rent but 
the tenant had no right to use it as a lease of 
tho land only on which he may have his own 
structures. Allowing the tenant to raise his own 
structures in such circumstances will lead to 
various complications in future. It would further 
lead to an anomalous position that the defen¬ 
dant tenant who is paying rent for the structures 
on the land will pay such rent for the structures 
which belongs to him. 

[23] This appeal is accordingly dismissed 
with oosts. 

d.h. Appeal dismissed. 

(C. N. 171.] 
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SPECIAL BENCH 

Harries C. J, Chatterjee and 
Banerjee JJ. 

In the matter of “ Saptaha ” a Bengali Bi- 
Weekly Newspaper and In the matter of Benoy 
Kumar Chattopadhyaga. 

Petn. under Press (Emergency Powers) Act, 1931, 
D/- 30-8 1949. 

*(a) Press (Emergency Powers) Act (1931), S. 4 
U) (d)—Government established by law—Govern- 


‘SAPTAHA” (SB) A.I.R. 

ment of majority party—Section, if has application 
to present Government. 

Since Independence, conditions have ohanged and 
the form of Government at the Centre and in all the 
Provinces is now the democratic form of Government. 
The party commanding the majority in the Legislature 
is tho party in power and forms the Ministry. A Gov¬ 
ernment is a Government of the majority party, but 
that does not make It any the less a Government by 
law established in British India. Whilst that party 
maintains a majority it remains in power and whilst it 
is in power it is the lawful Government of ihe Centre 
or of the Provinces. Though the Government is a Gov¬ 
ernment by members of the majority party, the Govern¬ 
ment as such has its existence quite apart from the 
party. A criticism of the Government in power in any 
Province is a criticism of the Government by law estab¬ 
lished in that Province, though Incidentally it may be 
a criticism of the policy of the majority party. Tho 
fact that the form of Government at the Centre and in 
the Provinces has changed does not make the Press 
Act inapplicable. That being so it cannot be contended 
that S 4 of the Press Acs can have no appl oation to 
Government as constituted in the present day. 

(Paras 12 and 13] 
Annotation : (’46-Man) Press (Emergency Powers) 
Act, S. 4, N. 5. 

(b) Press (Emergency Powers) Act (1931), S. 4 (1) 
—Article, how should be read. 

In considering whether the matter complained of 
offended against S. 4 the Court should in every case 
consider the writing as a whole and in a fair, free and 
liberal spirit, not dwelling too much upon isolated 
passages or upon a strong word hero and thero, which 
may be qualified by the contoxt but endeavouring to 
gather the general effect which the whole composition 
would have on the mind3 cf the pubi c. [Para 16] 

Per Banerjee J.—It is impossible to lay down any 
bard and fast rule ss to how an artiole should be read, 
but there i3 no doubt that it must bo read by the Court 
carefully, liberally and not with a view to find faalt 
with it. The Court must read the artiole as a whole, 
giviDg due weight to every part. The Court mu9t make 
due allowance for all kinds of ornamental phrases or 
fine words or figure of speech which sometimes are per¬ 
mitted and which nobedy seriously takes into conside¬ 
ration. And alter making all due allowances, the Court 
mu6t find out tho true sense of the artiole. The first 
thing tho Ccurt has to do is not to take the words in 
vacuo, so to speak, and attribute to them what is oalled 
their natural or ordinary meaning. The method of 
construing the words is to read them as a whole and 
ask oneself the question : “In this context, relating to 
this subject-matter, what Is the true meaning of the 
words? ” If reading the artiole in that way, the Court 
thinks that it was Intended to be a criticism of the 
policy or the administration of the Government, with a 
view to obtain its ohange or reform, the article is safe. 
But if, on the other hand, the Court oomes to the con¬ 
clusion that the article was really meant to be aa 
attack on the Government beyond the permitted limits 
of critioism. the article comes within the mischief of the 
Aot, and then no argument oan be heard on the basis 
that the Act does not exist or what the Aot should 
have been. [Para 73] 

Annotation '. (’46-Man.) Press (Emergency Powers)- 
Act, S.4N.1 Pt. 1. 

*(c) Press (Emergency Powers) Act (1931), S. 4- 
(1) (d) and Explanation 2 — Criticism ot measures* 
with view to obtain their alteration—Such criticism» 
ii can come within mischief of section — Section* 
criticised in light of changed conditions. 
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Though the objeot of the critio may bs merely to 
obtain the alteration of the measures oriticieed by law- 
falimeane, nevertheless, the matter may come within 
the mischief of the eeotion if the criticism excites or 
attempts to excite hatred, contempt or disaSection 
towards the Government. It was a matter of consider¬ 
able difficulty to apply this section to criticism of mea- 
6 U»es of Government before Indiaobtained Independence. 
Bat since lodependenco and the adoption ol a demo¬ 
cratic formal Government it is practically impossible to 
place a con3truotion # on S. 4 of the Press Aot which will not 
stifle a good d^al of legitimate oriticism of Government. 
The right to critioise is inherent m a democracy. The 
opposition are entitled, and indeed it i? their duty in 
proper cases, to expose the misdeeds or acts or omission 
of the Government in power and this they are entitled 
to do with a view to winning over tho electorate so that 
the Government in power will b3 thrown out and the 
opposition placed in power after securing a majority in 
an election However, if the words in S. 4 of tbo Press 
Aot are strictly applied thGn newspapers supporting the 
opposition to the Government io power are muzzled 
and can indulge in nothing bat very mild criticism. 
Farther, opposition newspapers might find it difficult 
to publish fiats concerning the Government which wore 
true because ihe publication of such faots might well 
tend to bring the Government into hifcred.or contempt 
or to excite disaffection against such Government. 

(Paras 20 and 21] 
Annotation : (’46-Man.) Press (Emergoncy Powors) 
Act, S. 4 N. 5. 

(d) Press (Emergency Powers) Act (1931), S. 4 
(1) (d)—Truth oi what is stated in article and pur¬ 
pose of writing, if material. 

It is quite immaterial whether what is stated in an 
article is true or not provided that the tendency of the 
article is to excite hatred and contempt of Government 
or disaffection towards Government. Further, the pur¬ 
pose of writing the artiole is also immaterial 

(Paras 25 and 26] 
Annotation : (’46-Man.) Press (Emergency Powers) 
Act, 8. 4 N. 5. 

(e) Press (Emergency Powers) Act (1931), S. 4 
(l) (d)—Writer charging Provincial Governments 
with wicked, callous and inhuman conduct—Article 
held came within section. 

A writer charged the Provincial Governments with 
oonduot which could only be described as wicked, 
callous and inhuman. According to the writer they 
deliberately allowed detained political prisoners, who 
were ill, to remain without treatment and thus hasten¬ 
ed their death and deliberately withheld medical treat¬ 
ment from euoh political prisoners if they were injured 
by any ag^re-sivo action on the part of tho prison or 
police authorities. They wore also charged with causing 
hardship and oven starvation to the relativea of such 
prisoners: 

Held, that though the article was intended as a 
orUioiam of the Provincial Government it d'd exoeed 
the bounds of fair and legitimate criticism and did tend 
to exoite batted and contempt and disiffection towards 
Government. The article, therefore, fell within the 
provisions of 8. 4 (I) (d). [Paras 32, 33 and 34] 

Annotation : ('46 Man.) Press (Emergency Powers) 
Aot, 8. 4 N. 5. 

(I) Press (Emergency Powers) Act (1931), S. 8 (1) 
—Service ot notice on publisher. 

Seotion 8 (1) requires the Provincial Government to 
serve notice of the intention to forfeit the deposit not 
on the publisher ol the paper at the time when the 
notice is served, but on the person who was the publi¬ 
sher at the time the offending artiole was written. It 
this were not so it would be possible for a publisher to 


avoid forfeiture of a deposit by ceasing to publish 
immediately after writing a mo3t scathiog unjust and 
seditious article. (Para 38) 

Annotation : (’46-Man.) Press (Etnergenoy Powers) 
Act, S. 8 N. 1. 

(g) Interpretation of Statutes —Act capricious or 
unjust —Duty of Court to give eftect to language of 
Act. 

Per Danerjee J. — The Court is bound to givo effect 
to the languago of the Act so lung as it i3 in existence, 
even though it thinlc3 that tLo Act i3 capricious or 
unjust. The capriciousness or injustice of a particular 
result is a matter to which the Court can pay attention 
in deciding what is the true constructor) of the words 
used in the Act, but too much weight must Dot be 
given to those matters. It is the right of the Legisla¬ 
ture, if it so wishes, to be capricious, or uojust. 

(Para 61] 

(h) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) — Fublic sentiment and surrounding circum¬ 
stances. if can be considered. 

Per Banerje'. /.—In applying the Act, to any article 
appearing in a newspaper, the Court will take into 
consideration the public sentiment and the surround¬ 
ing oircumstanco to find oat whether iha words used 
in the article tend, directly or indirectly, to bring into 
hatred or contempt the Government established by law 
in the land or to excite disaffection towards it. 

[Para G3] 

Annotation : (’46-Man.) Press (Emergency Powers) 
Act, 8. 4 N. 5. 

(i) Press (Emergency Powers) Act (1931), S. 4 
(1) (d)—“Disaffection” — Term explained. 

Per Banerjte J. —The word “disaffection” signifies 
political alienation or discontent, that is to suy, a feeling 
of disloyalty to the existing Government which tends 
to a disposition not to obey, but to resist and t-ubvert 
the Government. (Para 82] 

Annotation ; (’46-iIan.) Pres3 (Emergency Powers) 
Act, S 4, N. 5. 

Badhan Gupla with Krishna Prasad Basu 

— for ilia Newspaper. 

A. C. Sircar with K. P. Khaitan 

—(or the Government, 

Harries C. J-— This is a petition filed by one 
Benoy Kumar Ohattopadhyaya praying that an 
order of Provincial Government No. 285 Pr. 
dated 24tb March 1949, forfeiting a eum of 
Bb. 1000 deposited by the petitioner under the 
provisions of the Indian Presa (Emergency 
Powers) Act, 1931, (Act XXIII (23) of I93i) be set 
aside. 

[2] Tho petitioner was the publisher and prin¬ 
ter of a bi-weekly Bengali newspaper called the 
“Saptaha”. On 23rd December 1948, the petitioner 
deposited R8. 1,000 as security ap required by 8. 3 
of the Aot. On 27th January 1949 the petitioner 
ceased to be the publisher and printer of the 
newspaper which apparently beoame defunct. He 
thereupon applied to the Presidency Magistrate 
for refund of the deposit which he had made. 
The Presidency Magistrate ordered an enquiry 
under 8 13 of the Aot. On 24th Maroh 1949, appa- 
rently before the result of the enquiry of the 
Presidency Magistrate had been communicated 
to the petitioner, the Provincial Government 
made an order under B. 8 forfeiting the security 
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and eerved it on the petitioner. The petitioner 
thereupon filed this petition praying that the 
Bum so deposited should be refunded to him and 
in accordanoe with the provisions of the Press 
Aot this petition has been heard by a Bench of 
of three Judges. 

[3] In the order dated 24th March 1949 for¬ 
feiting this security the Provincial Government 
alleged that the petitioner had in the issue of the 
paper dated 6th January 1949, published matter 
containing words which in the opinion of the 
Provincial Government were of the nature des¬ 
cribed in S. 4 (l) (d), Press Aot, that is, words 
which tended to bring into hatred and contempt 
the Government established by law in the diffe¬ 
rent provinces of India and to excite disaffection 
towards the said Government. 

[ 4 ] In the notice is sot out'the matter said to be 
objectionable. It will be convenient at this stage 
to set out the portions of the publications to 
which the Government took objection : 

“It is reportod that R. S. S. prisoners are treated as 
first class prisoners. While there is this indulgent treat¬ 
ment on the part o£ the Congress Government towards 
the R. S. S. workers there is well-planned and ruthless 
oppression perpetrated hy the same Government on the 
political prisoners . . . Under the regime of the Congress 
Government as many as 11 political prisoners have 
died in the course of the last eight months in the jail 
in Madras, Bombay, the U. P. and Assam . . . Among 
these martyrs who have died as a result of tho oppres¬ 
sions of tho Congress Government the names of 
Bharadwaj, Kulakarni, Mayarath and Shankaran may 
be mentioned. It is reported that as a result of long 
detention in a solitary cell in the Hazrribagh jail Jalo 
Chowdhury former President of the Bihar Provincial 
Trade Union Congress and Federation of the workers 
of the Giridi State Railway went off his head. Tho plan 
of oppressions committed on the political prisoners 
within the jail is almost the same in all the provinces. 
It is like thi3 classification of polititcal prisoners as Class 
8 convicts, keeping them together with ordinary oon- 
vict9, refusal to give them facilities of reading and writ¬ 
ing, pushing prisoners who are ill towards death without 
treatment, making no arrangement for giving allowance 
to their families eto. Besides these, lathi charges were 
also made. Tho benign Government are careful to see 
that the wives and sons of the prisoners may not get 
any omploymont for earning their livelihood .... On 
8th December a lathi charge was made on the political 
prisioners in Vizagapattam Jail. No arrangement was 
made for the medical treatment of the prisoners who 
were wounded. In this Jail 140 communist prisoners 
are detained in a place which can accommodate only 
60 prisoners. Ono can therefore easily understand what 
the situation is there .... 400 political prisoners 
are suffering great-hardships. They have not been 
given blankets in winter. They do not get artioles 
which they are entitled to get under the Jail Code. If 
they want these articles, it is reported that they are 
threatened and even assaulted.It has been deci¬ 

ded by the Congress Ministry in Madras that no 
arrangement for the treatment of men detained with¬ 
out trial would be made when they are ill exoept at 
their own expense. 

From the time of the historic fast of Jatin Das in 
1929 anti-imperialist agitation has demanded the abo¬ 
lition of olaesificatiou of political prisoners. Now after 


capturing power the Congress Government are rejeoting 
this demand .... strong protests are beiDg made in 
the jails against these oppressions. In different jails 
political prisoners are on hunger-strike and are carry¬ 
ing on their resistance to the oppressions of the Govern¬ 
ment when Moni Mohan Burman, a tramway worker 
who was arrested at night on 23rd December informed 
the men at Tollygunge Thana that his wile was lying, 
seriously ill in Calcutta Homeopathic Hospital. The 
thana officers rang up the hospital authorities and 
came to know that Moni Mohan’s wife had died. But 
they told Moni Mohan that his wife was slightly bet¬ 
tor. In Patna Jail Ramavatar Sastri and Jwala Prasad 
resorted to hunger strike as a protest against misman¬ 
agement and persecution. Both of them were suffering 
from tuberoulosis from a long time. It is reported that 
they were severely assaulted in their present 6tate ol 
health. This desperate attack has been made by the 
Government which is run in the interest of the bour¬ 
geoisie in tho face of a crisis. As the crisis will thioken 
intensity of the attaok will increase. It will not be 
wrong to think that this intense attack is only a mani¬ 
festation of the increasing power of the masses against 
the bourgeoisie Governmont and against reactionary 
forces.” 

[5] Ifc will be seen that in tbia artiole the 
writer critioises the Congress Government of tho 
various Provinces in India for their treatment 
of politioal prisoners. The writer first points out 
that R. S. S. prisoners were being treated aa 
first class prisoners and in an indulgent manner 
but what the writer describes as politioal priso¬ 
ners were dealt with in a very different manner. 
It is then pointed out that in oourse of the last 
eight months 11 political prisoners had aotually 
died in jails in Madras, Bombay, U. P. and 
Assam and four of these prisoners alleged to 
have died are mentioned by name. It is also 
pointed out that a prisoner in the Hazaribagh 
Jail was driven mad as a result of long deten¬ 
tion in a solitary cell. The writer then states 
what he describes as the plan of oppressions is 
the same in all the provinces. Politioal prisoners 
are treated as Class III convicts and are not 
separated from ordinary oonviots. They are 
given no facilities for reading and writing. 
Prisoners who are ill are left without treatment 
and their deaths are thereby hastened. Com¬ 
plaint wa9 made that no arrangements are made 
for giving allowances to the families of these 
political prisoners who are subjected to lathi 
charges. The writer then adds that the Govern¬ 
ment deliberately takes steps to make it im¬ 
possible for the wives and sons of such prisonera 
to obtain employment and thus to maintain 
themselves. 

[6] It is said that on 8th December, a lathi 
charge was made on the prisoners in Vizagapat¬ 
tam Jail which resulted in a number being 
wounded. Nevertheless it is said that no arrange¬ 
ment whatsoever wa3 made for the medical 
treatment of the prisoners so wounded. It is 
then complained that a large number of com* 



Calcutta 44? 


1950 In the matter of "Saptaha” (8B) (Harries C. J.) 


xnunist priaonera are herded together in aocommo- 
dation fib for only a third of them and in the 
cold whether they are given no blankets. If the 
priaonera complain it ia said that they are threat¬ 
ened and even assaulted. It is then alleged that 
the Congress Government in Madras had ac¬ 
tually deoided that medical treatment should 
not bs given to political prisoners who were ill 
except at their own expense. 

[7] The writer then complains that from 1929 
there had been an agitation for the abolition of 
the classification of political prisoners, but now 
that the Congress Government were in power 
they had rejected this demand for differentiating 
between political and other prisoners. Examples 
are then given of what ia alleged to be callous 
treatment of political prisoners, namely, the 
treatment of Moni Mohan Burman at the Tolly, 
gunge Than% and the treatment of two political 
prisoners said to be suffering from tuberculosis 
at the Patna Jail. 

[8] The contention of the Provincial Govern¬ 
ment wa 3 that this article was objectionable as 
it tended direotly or indiceotly to bring into 
hatred or oontempt the Governmmt established 
by law in India or to excite disaffection towards 
the said Government. 

[9] Power is given by S. 4 , Press Aot, to deolare 
a security forfeited in certain cases. That sec- 
tion in so far as it is material is in these 
terms: 

“(1) Whenever it appears to the provincial Govern¬ 
ment that any printing press in respect o( which any 
Becurity baa been ordered to be deposited under S. 3 
is used tor the purpose of printing or publishing 
any newspaper, book or other dooument contalniog 
any word*, signs or visible representations whioh .... 
tend, direotly or indirectly. 

(d) to bring into hatred or contempt Hla Majesty or 
the Government established by law in British India or 
the administration of justice in British India or any 
class or section of his Majesty’s aubjeots in British 
India or to exoite disaffection towards His Majesty or 
the said Government. 

the Provincial Government may, by notice in writing 
to the keeper of snch printing press, stating or dssori- 
bing the words, signs or visible representations which 
in its opinion are of the natare described above: 

(1) where security ha9 been deposited, declare such 
Becurity ot any portion thereof, to be forfeited to His 

Majesty.and may also declare all copies of such 

newspaper, iboofe or other dooument wherever found, 
in British India to be forfeited to Hia Majesty. 

Explanation 2.— Comments expressing disapproba¬ 
tion of the measures of the Government with a view 
to obtain their alteration by lawful means without 
exciting or attempting to exoite hatred, oontempt or 
disaffection shall not be deemed to ba of the nature 
described in cl. (d) of this sub-section. .... 

(2) After the expiry of ten days from the date of the 
issue of a notice under snb a. (1) declaring a security, 
or any portion thereof, to be forfeited, the declaration 
made in reapeot of suoh press under S. 4, Press and 
Registration of Books Act, 1867, shall be deemed to be 
annulled." 


[10] Oj behalf of the petitioner it has beer? 
contended that there was nothing in the article 
complained of which tended direotly or indirect 
ly to bring into hatred or contempt the Gov¬ 
ernment established by law in India or to 
6xoite disaffeotioQ towards Buch Government. 
Counsel on behalf of the petitioner urgod ibafe 
the article complained of w is really a oritioism 
of the Congress Party and not of the Govern¬ 
ment established by law in British India. 
Counsel contended that since India attained 
Independence the phrase “Government estab¬ 
lished by law in British India" wa3 not appro¬ 
priate to describe the Party Governments in 
power. He urged that oritioism of a Party Gov¬ 
ernment was nothing more than criticism of the 
Party namely, the Congress Party and we were 
asked to hold that the Government established 
by law in India was something different from 
the Congress Government now in power in 
the various provinoe3 in India and in the 
Centre. 

[ill There can be no doubt that when the. 
Press Aot was passed in 1931, the Government 
established by law in British India was not n 
Party Government. The form of Govern- 
ment was bureaucratio and the execu¬ 
tive were not in any manner responsible to 
the legislature. A proposal of Government 
oould be defeated in the legislature nevor tbo. 
lesa it could be enforced. An election which might, 
result in the defeat of the party supporting 
Government in the Legislature had no real effect 
on the Government a9 the executive, bb I hava 
Baid, were not responsible to the Legislature, 

(l 2 J Since Independence, conditions havei 
ohanged and the form of tbo Government at the! 
Centre and in all the provinces i3 now the ds-j 
mocratic form of Government. The party com-; 
manding the majority in the Legislature is the) 
party in power and forms the Ministry. A Gov.; 
ernment ia a Government of the majority party,; 
but that does not make it any the less a Gov¬ 
ernment by law established in British India. 
Whilst that party maintains a majority it re¬ 
mains in power and whilst it is in power it is 
the lawful Government of the Centre or of the 
Provinces. 

- [ 13 ] Though the Government is a Govern*, 
ment by members of the majority party, the 
Government as suoh has its existence quite 
apart from the party. In my view a criticism 
of the Government in power in any province 
ia a oritioism of the Government by law 
established in that provinoe, though inciden¬ 
tally it may be a criticism of the policy o? 
the majority party, It appears to me that the 
fact that the form of Government at the 
Centre and in the provinces has ohanged does 
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: tiofc snake this statute inapplicable. That being 
;SOt there is in my view no force in the conten- 
ftson of the petitioner that s. 4, Press Act, can 
f&ave ao application to Government as con- 
fenfcuted in the present day. 

Eli! It was then contended that in consider¬ 
ing whether the matter complained of offeadei 
■jtg&msts 4, Press Act, the article should beoonsi- 
dt-red as a whole and that it should not bo held 
•to offend against that section merely because a 
sentence or sentences taken by themselves might 
^offend against the provisions of that section. 

Ei&] It appears to me that this contention is 
well-Sounded. A sentence taken out of its context 
anght well be offensive, but when read in its 
context its meaning may be very different. 

[ 16 ] This contention of the petitioner was 
OODBidered by a Special Bench of the Lahore 
High Court in Barkishan Singh v Emperor, 
A.I.R (33) 1916 Lab. 22 : (47 Or. L. J. 315 S B.). 
At Page 24 Mabajan J. dealing with tbiB conten¬ 
tion observed : 

,4 lo my view if the leaflet is considered as a whole, 
'ibe effect o( the languigo used in it does not 
toad, directly or indirectly, to exoite disaffection 
towEid^ the Government established by law in British 
lodib. It is a well rtCOKnited principle that the Court 
sboold in every ouee consider the writing a? a whole 
ind in a fair, free ard liberal spirit, not dwelling too 
Ji&oah upon isolated passages or upon a strong word 
haro s.nd there, which may be qualified by the contrxt 
hut endeavouring to gather the general effect which the 
whole composition would have on the minds of the 
public.” 

[17] With rospeot I entirely agree with that 
view and I bhall examine the writing said to 
offend against S. 4 of the Act in the light of 
Shose observations. 

[181 There can be no doubt that the writer of 
this at tide intended severely to criticise the 
Congress Government in the various provinces 
and the article does charge these Governments 
with callous and indeed inhuman oonduct. To 
say of the Government that it deliberately by its 
acts hastened the death of prisoners by refusing 
So give them medical treatment when they were 
ill is charging the Government with conduct 
almost inhuman. Suggsstions of this nature are 
made on a number of occasions in the article. 
It is said, for example, that no arrangements 
were made for the medical treatment of prisoners 
wounded a3 the result of a lathi charge in 
"Vizagapatam Jail and further that it was the 
deliberate policy of the Congress Government in 
Madras that no arrangements were to be made 
lor the treatment of political prisoners detained 
without trial who were ill, except at their own 
expense. These two allegations are made in 
addition to the general allegation made against 
all Congress Governments that political pr i?. 
•oners were herded with ordinary convicts and 


refused all facilities for reading and writing and 
"pushed towards death" without treatment if 
they were ill. 

[19] It is also suggested in this article that 
the Provincial Governments are guilty of ano¬ 
ther form of most callous and inhuman conduct, 
namely, taking steps to see that the relatives of 
prisoners are not given employment and thus 
allowed to starve. It was suggested that in the 
original Bengali this sentence really meant that 
the Provincial Governments saw to it that the 
relatives of political prisoners could obtain no 
Government employment. But it is clear that 
the words in the original meant that the Govern- 
ment took steps to see that the relatives of 
political prisoners should not get employment 
anywhere. It is difficult to ascribe a more 
callous conduofc on the part of auy Government. 

[ 20 ] Mr. Sadhan Gupta on behalf of the peti- 
tioner however contended that if the article was 
taken as a whole it amounted to nothing more 
than a criticism of the policy of Government 
and that it did not tend direotly or indirectly to 
bring into hatred and contempt Provincial 
Governments or to excite disaffection towards 
them. He urged that the oase was governed by 
Expin. 2 to s. 4, Press Act. This article, 
he said, merely amounted to comment expres¬ 
sing disapprobation of the measures of Gjvern- 
ment with a view to obtain their alteration by 
lawful mean9 Such comments do not bring the 
matter within ol. (d) of eub-s (l) of S. 4 provid. 
ed that the oommeats do not excite or attempt 
to exoite hatred, oontempt or disaffection to¬ 
wards the Government. It is clear therefore 
that though the object of the critic may be 
merely to obtain tba alteration of the measures 
criticised by lawful means, nevertheless the 
matter may come within the mischief of the 
section if the criticism excites or attempts to 
excite hatred, contempt or disaffection towards 
the Government. 

[2l] It was a matter of considerable difficulty 
to apply this seotion to criticism of measures of 
Government before India obtained Independence 
But it appears to me that sinoe Independence 
and the adoption of a democratic form of Gov¬ 
ernment it is practically impossible t) placs a 
construction on s. 4, Pr^ss Aot, wbioh will 
not stifle a good deal of legitimate criticism of 
Government. The right to criticise is inherent 
in a democracy. The opposition are entitled,and 
indeed it is their duty in proper cases, to exp 038 
the misdeeds or aots or omission of the Govern- 
tnent in power and this they are entitled to do 
with a view to winning over the electorate so 
that the Government in power will be thrown 
out and the opposition placed in power after se« 
curing a majority in an election. However, if 
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the words in s. 4, Press Aot, are strictly ap. 
plied then newspapers supporting the opposi¬ 
tion to the Government in power are muzzled 
and oan indulge in nothing but very mild criti. 
cism. Further, opposition newspapers might find 
it difficult to*publish facts concerning the Gov¬ 
ernment which were true because the publication 
of suoh facts might well tend to bring the Gov¬ 
ernment into hatred or contempt or to excite 
disaffection against suoh Government. 

[22] In England the writing of defamatory 
words may amount to a criminal offence if the 
worda-written are not only defamatory but 
might lead to a breach of the peace. Oforiminal 
libel it has been said that “the greater the truth 
the greater the libel” and there is much force in 
this old observation. Uttering the truth may very 
often tend to a breach of the poace. The truer 
a statement is the more likely-it is to excite and 
annoy the persons affeoted by such statement. 
Hence the old phrase ‘ the greater the truth the 
greater the libel.” Similarly the truer the criticism 
of the aots of Government, the greater is the likeli- 
hood frequently of exciting hatred and contempt 
of Government or disaffootion towards such 
Government, Assume a Provincial Government 
is guilty of some bungling or some aot showing 
gross inefficiency in administration. Inefficiency 
tends to excite the contempt of efficient citizens 
and a criticism published in an opposition news¬ 
paper of this inefficiency of Government might 
well tend to exoite the contempt of a very large 
number of oifcizens of that province. 

[23] Assume a Provincial Government to ba 
guilty of something worse than inefficiency, na. 
mely, nepotiBm or dishonesty or corruption. 
Such a Government would lay itself open to 
oritioism and indeed very severe oritioism would 
be justifiable. Nevertheless, such criticism might 
bring the writer within the mischief of B. 4, 
Press Act, because exposing Government and 
showing to his readers that the Government was 
guilty of a serious act of nepotism or an aot 
amounting to corruption would inevitably excite 
the readers to hold the Government in contempt 
and would exoite hatred and disaffection towards 
the Government. The truer the charge made 
against a Government the surer it would be to 
exoite hatred and contempt and disaffection. If 
there was any donbt about the truth of a charge 
made against' Government cautions readers 
might withhold their judgment, but if there was 
no dispute and no doubt as to the truth of the 
allegation made then it would inevitably exoite 
hatred and oontempt in the minds of all decent- 
minded and honest people. 

[24] That truth is wholly immaterial in con¬ 
sidering what effeot an artiole may haye upon 
•the minds of its readers was considered by a 
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Special Bench of the Bombay High Court in the 
case of In re Pothan Joseph , 66 Bom. 472 : 
(A.I.R. ( 19 ) 1932 Bom. 469: 33 Cr.L.J. 749 (S.B.)). 
In that case tbe Bench had to consider not only 
8. 4, Press Act, but certain Ordinances. At p .486 
Beaumont C. J. who delivered the judgment of 
the Bench observed : 

“The question which we have to ask ouraelve 3 is, 
whether articles of that naturo tend to bring Govern¬ 
ment into hatred and contempt. We havo no evidence 
as to whether the facta asserted in the articles, on which 
the charges, or some of the charges, are based, are 
true or false, and the Advocate-General has argued tho 
case on the basis that truth is immaterial. We think in 
that contention he is right. There is no exception in S. 4, 
Press Act as amended by the Ordinance, making truth 
and public good an answer to a charge under the section, 
as in the case of exception (1) to S. 499, Penal Code, 
dealing with defamation. This Court is not concerned 
to consider the wisdom, or lack of wisdom, of a policy of 
suppressing criticism upon unlawful or injudicious acts 
of Government. We have merely to apply the law as we 
Sod it. The effect of the Ordinance seems to U3 to bring 
within S, 4, Press Act, every charge of misoonduct 
by Government, whether such charge is well-founded 
or not.” 

[25] Thes9 observations it appears to me ap¬ 
ply with equal force to 8. 4, Pre33 Act, and that 
being ao, it appears to be quite immaterial 
whether what is stated in an article ia true or 
not provided that the tendency of the artiole ia 
to exoite hatred and contempt of Government 
or disaffection towards Government. 

[26] Further, the purpose of writing the article 
is also immaterial. The article may have been[ 
written to expose an inefficient, dishonest or 
corrupt Government with a view to the electo¬ 
rate throwing out such Government at the next 
election. But Expl. 2 to sub-s. (l) of s. 4 of the 
Act makes it clear that such words may well be 
within the mischief of the Act, though written 
with a perfectly innocent and lawful intention, 
if they have the effect of exciting the readers to 
bate the Government or to bold it in contempt. 
That being so it is in my judgment very diffi¬ 
cult to place any construction upon these words 
in S. 4, Press Aot, whioh will permit the opposi. 
tion party and the newspapers supporting the 
opposition party to function as they are expected 
to function in a democracy. 

[27] Attempts havo been made in tbe past to 
place a construction upon these words contained 
in 8. 4 (l) (d), Press Act. Tbe matter was consi¬ 
dered at length by a Special Bench of the Mad- 
ras High Court in the case of Mrs. Annie Besant 
v. Emperor , 39 Mad. 1085: (A.I.B. (5) 1918 Mad. 
1210: 18 Or. L. J- 167 8 B.), in which the Bench 
held that “hatred” and “oontempt” towards 
“tbe Government” occurring in 8. 4, Press Aofc, 
may be created by articles "imputing to the 
Government base, dishonourable, oorrupt or 
malicious motives in the discharge of its duties,” 
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or by articles “unjustly accusing the Govern, 
menfc of hostility or indifference to the welfare of 
the people." The Bench however held that the 
operative or enacting portion of 8 . 4 (1) (d) 
did make the intention or motive of the writer 
of the articles complained of material in consi¬ 
dering whether the words were not of the nature 
described in s 4 (1). Explanation 2 thereto requir¬ 
ed that the writer must intend to excite hatred, 
contempt or disaffection if his writings are to be 
brought within cl. (d), the intention being de- 
ducible mainly from the words used. 

[28] Personally, I am doubtful that the neces- 
sity of an intention to excite hatred or contempt 
can be inferred from Expln. 2 . It seems to me 
that Expln. 2 makes the object of the article 
immaterial if the article does tend to bring the 
Government into hatred, contempt or disaffec¬ 
tion. Ayling J. in his judgment in the Madras 
case which I have mentioned accepted the view 
of Straohey J. in the case of Queen-Empress v. 
Bal Gangadhar Tilak, 22 Bom. 112 as to the 
meaning of the phrases “to bring into hatred or 
contempt" and “to excite disaffection." In that 
case Straohey J. was considering 8. 124A, Penal 
Code, which was susp6Ctible of an interpretation 
much more favourable to an Accused person 
than Expln. 2 to 8. 4 (l), Press Act. Dealing 
with the matter Straohey J. observed: 

“A man may critioise or comment upon any measure 
or act of the Government, whether legislative or ex¬ 
ecutive, and freely express his opinion upon it. He 
may discuss the Inoome-tax Act, the Epidemic Diseases 
Act, or any military expedition, or the suppression of 
plague or famine, or the administration of justice. He 
may express the strongest condemnation of such 
measures, and he may do so severely, and even unre¬ 
asonably, perversely and unfairly. So loDg as he con¬ 
fines himself to that, he will be protected by the ex¬ 
planation. But if he goes beyond that, and, whether in 
the course of comments upon measures or not, holds up 
the Government itself to the hatred or oontempt of his 
readers, as for instance, by attributing to it every sort 
of evil and misfortune suffered by the people, or dwelling 
adversely on its foreign origin and character, or imputing 
to it base motives, or aocusing It of hostility or indiff¬ 
erence to the welfare of the people, then he is guilty 
under the seotion, and the explanation will not save 
him.” 

[29] From this observation it will appear 
that it was the view of Straohey J. that whilst 
the measures of Government may be ssverely 
criticised, nothing can be said whioh bolds up 
the Government to hatred and contempt.'How- 
ever, in many cases, it is quite impossible to cri- 
ticise the measures of Government without 
criticising the Government itself. As I have al¬ 
ready stated, the Government may be guilty of 
acts of nepotism, dishonesty or corruption. How 
can such acts be criticised without criticising 
the Government itself and the inevitable result 
of the criticism would be to excite hatred or 
contempt towards the Government concerned. 


[30] The Federal Court in the case of 
Nehartndu Dutt v. Emperor, A. i. B. (29) 1942 
F. c. 22 : (43 Cr. L. J. 604), considered S. 124A, 
Penal Code where words somewhat similar 
to S. 4 (1) (d), Press Act appear. Sir Maurice 

Gwyec in his judgment observed : 

“Sedition is not made an offence in order to 
minister to the wounded vanity of Governments, but 
because where Government and the law ceased to be 
obeyed because no respect is felt any longer for them 
only anarchy can follow. Public disorder, or the 
reasonable anticipation, or likelihood of public dis¬ 
order, is thus the gist of the offence. The acts or 
words complained of must either incite to disorder, or 
must be such as to satisfy reasonable men that that is 
their iutention or tendency.” 

[31 ] In the case of Harkishan Singh v. 
Emperor, A. I. R. (33) 1946 Lah. 22 : (47 cr. L. J. 
345 s. B.), the Special Bench came to the conolu- 
sion that S. 4 (l) (d), Press (Emergency Powers) 
Act, was substantially in the same terms as 
S. 124A, Penal Code, and dealt with tbe offence 
of sedition as described in S. 124A, Penal Code. 
That being so, public disorder or the reasonable 
anticipation or likelihood of public disorder 
was tbe gist of tbe offenoe and tbe acts or 
words complained of, to come within S. 4 (l) (d), 
mast either incite to disorder or must be such 
as to satisfy reasonable men that that is their 
intention or tendenoy. This would be a work¬ 
able rule now that India is a democracy. 
Unfortunately, however, the view expressed 
by Sir Maurice Gwyer as to the meaning of 
“sedition” in the case of Niharendu Dutt v. 
Emperor, A. I. R. (29) 1942 F. c. 22 : (43 
Cr. L. J. 504) has been expressly dissented from 
by their Lordships of the Privy Oounoil in 
Emperor v. Sadashiv Narayan, 49 Bom. L. B. 
526 : 74 I. A. 89 : (A. I. B. (34) 1947 P. C. 82 .* 
48 Cr. L. J. 791). That being so, the case of 
Harkishan Singh v. Emperor : A. I. B. (33) 1946 
Lab. 22 : (47 Cr. L. J. 345 S. B.) oan no longer be 
regarded as good law and affords no workable 
rule of construing this seotion. 

[32] In the present case, however, I do not 
find any great difficulty in applying S. 4 (l) (d), 
Press Act. Though the article complained oi 
was intended as a oritioism of the Provincial 
Governments it does in my view exceed tbe 
bounds of fair and legitimate criticism and does 
tend to excite hatred and contempt and dis¬ 
affection towards Government and I have little 
doubt that it was written with thafintention. To 
say of a Provincial Government that it did not 
afford to detained political prisoners euffioient 
amenities would I think be quite legitimate oriti¬ 
oism. But far more is alleged against the 
Governments of the Provinces in this arfciole. 
As I have pointed out previously, the writer 
charges them with conduct whioh I can only 
desoribe as wicked, callous and inhuman. 
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According to the writer they deliberately allow 
detained political prisoners, who are ill, to 
remain without treatment and thus hasten 
their death and deliberately withhold medical 
treatment from such political prisoners if they 
are injured by any aggressive aotion on the 
part of the prison or police authorities. If the?e 
allegations are true, they would disclose a most 
soandalous state of affairs and if they are not 
true then they amount to a wicked and malici¬ 
ous libel on the Provincial Governments. As 
I have said previously, it matters not whotker 
the allegations are true or not and it appears 
to me that, whether true or not, they do tend 
to excite hatred and contempt towards the 
lawfully established Governments in the pro. 
vinces. What oan a decent-minded honest citi- 
zen think of a Government that would mete 
out Buch treatment to prisoners of any kind 
and particularly to prisoners who have been 
detained without trial and without being found 
guilty of any criminal offence ? The effect of 
suoh an artiole would inevitably be contempt 
and hatred towards the Government. 

[93] The Provincial Governments are aleo 
charged with not only ill-treating and allowing 
political prisoners to die, but also with causing 
hardship and even starvation to the relatives 
of suoh prisoners. If this allegation is true then 
no artiole would be sufficiently strong to con- 
demn the action of suoh a Government. But if 
the allegation is untrue then it is a wicked and 
damnable libel. Whether the allegation be true 
or false I cannot imagine that it can have any 
other effeot than to exoite in the minds of de- 
oent-minded citizens contempt and hatred for 
the Government concerned. 

[34] That being so, I am of opinion that 
the words complained of do fall within the 
provisions of 8. 4 (l) (d), Press Act and there- 
fore the order forfeiting the deposit could rightly 
be made. 

[86] Mr. Gupta then argued that this artiole 
constituted an attack not on the Government 
as by law established in Bengal but upon other 
Provincial Governments in particular, Madras, 
Bihar. U, P., and Assam. He contended that 
the artiole should be considered in the light of 
the surrounding oiroumstanoes and that we 
Bhould hold that in the particular oiroumstanoes 
the artiole was not likely to exoite the Govern- 
ment of Bengal to the hatred and oontempt of 
Bengalees. He relied on the case of S. N. S. 
Mudaliar v. Secy, of State, 10 Rang. 165 : 
(A. I. B (19) 1989 Rang. 69 S. B.). In that oase 
• Tamil newspaper of small circulation con¬ 
tained an exhortation to its Tamil readers in 
Bangoon to free India from an alien Baj with 


the "Sword of Ahimsa" and by a campaign of 
passive resistance. A special Bench held that 
in deciding whether the words complained of 
fall within 8. 4 ( 1 ), Press (Emergency Powers) 
Act the Court must have regard to the sur- 
rounding circumstances: the context in which 
the words appear: the persons to whom the 
words were addressed : tho political atmosphere 
in which the words were delivered: and the 
place where they were published. The Bench 
further held that in the circumstances obtaining 
in the case, although the words complained of 
were clearly seditious, they did not fall within 
S. 4 (I), Press Act. Page C. J. who delivered the 
leading judgment laid great stress on the faot 
that these words were contained in a Tamil 
newspaper with a very email circulation 
amongst Tamil readers in Rangoon. In his 
view the words, though seditious, were not 
likely in those circumstances to exoite hatred 
and contempt towards the Government of India 
in the minds of tho citizens of Rangoon and 
Burma. 

[36] In the preeent case, however, it is clear 
that the artiole applies not only to Provincial 
Governments of other provinces but to Provin- 
cial Governments generally and one example 
of callous treatment of a detained person is 
said to have taken place in the Tollygunge 
Thana in Oaloutta. It seems to me that this 
artiole was addressed to persons opposed not 
only to the Congress Government in Bengal but 
to Congress Governments generally, and the 
faots differ very materially from those in the 
Rangoon Case. This article would, to my mind, 
inevitably bring the Congress Governments 
generally into contempt in the minds of its 
Bengalee readers. 

[37] Mr. Gupta then argued that no forfei. 
ture could be made in this case as there had 
been no forfeiture within three months of the 
date of the declaration mentioned in sub a. (l) 
of 9. 7 this being a declaration under 8. 6, Press 
and Registration of Books Aot, 1867. Mr. 
Gupta contended that the declaration was 
made on 23rd December 1948 and the order 
forfeiting deposit wbb not made until 24 th 
March 1949, tbat is, one day beyond the three 
months. The original declaration was however 
produced before us whiob shows that this decla¬ 
ration was not made until 4th or 6th January 
1949. It was actually signed on 4th January 
but the petitioner was not identified until 6th 
January and the declaration bears the signs, 
ture of the Presidency Magistrate dated 6th 
January 1P49. It is immaterial whether the 
declaration was made on 4th or 6th January 
beoause the order for forfeitnfe was made with. 
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in three months of that date and therefore the 
provisions of s. 7 sub-g. (2) of the Act do not 
apply and the publisher wag not entitled to a 
refund. 

[39] Lastly Mr. Gupta argued that no order 
for forfeiture could be made because at the 
time the order wag actually made the petitioner 
had ceased to be the publisher and printer of 
the paper. He hag relied upon the words of 
8 . 8 (l) which gives the Provincial Government 
power io declare a security forfeited. The Provin¬ 
cial Government must give notice in writing of 
such intention to forfeit to the publisher of the 
newspaper. Mr. Gupta’s argument was that at 
the date when the notice was served his client 
had ceased to ’o9 the publisher. In my view 
S. 8 (l) requires the Provincial Government to 
servo notice of that intention to forfeit the 
deposit not on the publisher of the paper at the 
time when the notice is served, but on the 
person who was the publisher at the time the 
offending article was written. If this were not 
so, it would be possible for a publisher to avoid 
forfeiture of a deposit by ceasing to publish 
immediately after writing a most scathing, 
unjust and seditious article. It seems to me 
that the publisher cannot avoid the forfeiture 
of his deposit by ceding to publish after the 
offending article wa3 written and before notioe 
of the intention to forfeit the deposit was serv- 
ed on him. That being so, there i3 no force in 
Mr. Gupta’s last contention, 

[39] For these reasons I hold that the deposit 
in this case was rightly forfeited and the peti¬ 
tion must therefore be dismissed. In the cir. 
cumstancea I would make no order as to 003ts. 

Lol Chatterjee J.—It is difficult to recon¬ 
cile 8. 4, Indian Press (Emergency Powers) 
Ac*, with the working of responsible Govern¬ 
ment in free and democratic India. That sec¬ 
tion authorises a Provincial Government to for¬ 
feit the security of a Press when 
“it appears to that Government that it is used for 
the purpose of printing or publishing any newspaper 
containing any words whioh tend to bring into hatred 
or contempt the Government established by law in 
India or to exoite dissatisfaction towards tbo 3aid 
Government.” 

[ 4 ll If we adopt the judgment of Strachey J. 
in Queen Empress v. Bal Gangadhar Tilak, 
22 Bom. 112 at P. 135, as a guide on the inter- 
pretation of this Press Aot, we have got to hold 
that any artiole or writing whioh excites or 
attempts to exoite in others certain bad feelings 
towards the Government, comes within the 
mischief of the Press Act. The intention of the 
writer is immaterial, as also the truth of the 

allegations. Straohey J. said : 

“The offence consists in exciting or attempting to 
exoite in others certain bad feelings towards the 


Government. It is not the exciting or attempting to 
excite mutiny or rebellion, or any Bort of actual dis¬ 
turbance, great or small. Whether any disturbance or 
outbreak wa3 caused by these articles is absolutely 
immaterial. If the accused intended by the artiole to 
excite rebellion or disturbance, his act would doubtless 
fall within S. 124A, and would probably fall within 
other sections of the Penal Code. But even if he neither 
excited nor intended to excite any rebellion or outbreak 
or forcible resistance to the authority of the Govern¬ 
ment, still if he tried to excite feelings of enmity to 
the Government, that is sufficient to make him guilty 
under the section.” 

[42] The learned Judge was there discussing 
the law of sedition as oodified in s. 124A, Penal 

Code, whioh then stood as follows : 

“Whoever by words either spoken or intended to be 
read, or by signs, or by visible representation, or 
o'therwise, excites or attempts to excite feelings of 
disaffection to the Government established by law in 
British India, shall be punished with transportation 
for life or for any term to which fine may be added, 
or with imprisonment for a term which may extend to 
three years, to which fine may be added, or with fine.” 

[43] Therefore, the charge of Straohey J. was 
confined to disaffection under the old S. 124A. 

[ 44 ] In 1898 as the result of the great Tilak 
case the present S. 124A was substituted for the 
old seotion whioh was in the above terms. In 
the present seotion the words “hatred or con¬ 
tempt” were introduced, and the word “sedition” 
was inserted in the marginal note. In Niha- 
rendu Dutt Majumdar's case, 1942 F.C.R. 38 : 
(AI.R. (29) 1942 F. 0. 22 : 43 Or, L. J. 604), the 
Federal Court held that the gist of the offence 
of sedition is the promotion of public disorder 
or the reasonable anticipation or likelihood that 
public disorder will bo promoted. The acts or 
words'complained of must either incite to dis¬ 
order or must bo such as to satisfy a reasonable 
man that that is their intention or tendency. 
But the Judicial Committee in King Emperor 
v. Sadashiv Narayan Bhalerao, 74 I. A. 89 : 
(A. I. R. (34) 1947 P. 0. 82 : 48 Or. L. J. 79l) 
held that the decision in Niharendu Dutt 
Majumdar's case : (A. I. R. (29) 1942 F. 0. 22 : 
43 Cr. L. J. 504) by the Federal Court proceeded 
on a wrong construction of S. 124A, Penal Code, 
and of R. 34 (6) (e), Defence of India Rules and 
was inconsistent with the ratio decidendi of the 
Tilak case, and pointed out that there was no 
material distinction between R. 34 (6) (e), 
Defence of India Rules and S. 1244, Penal 
Code. The Judicial Committee has settled the 
law and it is not an essential ingredient of the 
offence that the words or acts complained of 
must either incite to disorder or must be suok 
as to satisfy reasonable men that that is their 
tendency or intention. 

[ 45 ] If we have to put the same interpreta¬ 
tion on s. 4 ( 1 ) (d), Press Act, then the 
freedom of the Press in India will be gravely 
imperilled, if not rendered illusory. It is not 
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very easy to draw the line between permissible 
oritioism and publication whioh travels beyond 
the limits set by the law. The publication in 
any newspaper of any words which tend directly 
or indirectly to bring into hatred or contempt 
any of the Provincial or State Governments or 
to excite disaffection towards the said Govern, 
ment is punishable under that section. 

[46] If the words of the Press Act are to be 
taken literally, opposition newspapers would 
come within the mischief of that seotion almost 
every day. The attention of the Legislature 
should be drawn to the incompatibility of the 
Press Act with the present democratic constitu¬ 
tion in India. The Press has the right to dis¬ 
cuss any grievances and it is the right and duty 
of the Opposition Press to do its best to over, 
throw the party in power by all constitutional 
means. Commenting on the doctrine that it is a 
crime’' if a publication be calculated to alienate 
the affections of the people by bringing the 
Government into disesteem”, Dr. Odgers said: 

“It this Is to be taken literally, all opposition news¬ 
papers commit such crime every day. Buch a doctrine, 
if strictly enforced, would destroy all liberty of the 
preBS, and is moreover in conflict with more reo-.nt 
dicta : “The people have a right to discuss any grie¬ 
vance that they may have to complain of.’’ It is 
clearly legitimate and constitutional to endeavour, 
by means of arguments addressed to the people to 
replace one set of ministers by another. And the 
precise objoct of euoh arguments ie to bring the minis¬ 
ters now in ofBoe into disesteem, and to alienate from 
them the affeotlon of the people.” (“Libel and Slan¬ 
der", 6th Edo. p. 420). 

[47] It is true that a particular political 
party commands the majority in every Legis- 
lature in the provinces as well as at the Centre 
and thus it formed the ministries functioning in 
the country. But another party may get into 
power and office in a particular province in the 
future. Supposing that Ministry formed by that 
party is extremely inefficient or connives at 
corruption, and the Press which reflects the 
opposition states that the Ministry is inefficient 
or abets corruption and wants its immediate 
removal, it would be publishing matters which 
would tend to bring into hatred or contempt the 
Government established by law and would exoite 
disaffection towards that Government. To have 
an Aot on the Statute book which penalises 
such publication would make the working of 
responsible Government or any democratic con¬ 
stitution in India fraught with the gravest peril. 
It is no use referring to Explan, a to 8. 4, Press 
Act, which runs as follows: 

“Comments expressing disapprobation of tbe mea¬ 
sures of the Government with a view to obtain their 
alteration by lawful means without exciting or 
attempting to excite hatred, contempt or disaffection 
ahail not be deemed to be of tbe nature desoribed in 
e). (d) of this sub-section." 


[48] That moans tho Press can criticise or 
comment but there must be no attempt to excite 
hatred or contempt or disaffection. 

[49] Tbe Indian Press Act might be made 
compatible witb a bureaucratic or alien Gov¬ 
ernment which was in existenos in the old re¬ 
gime when the Government W3S not removable 
and was not responsible to the Legislature. But 
when a democratic form of Government is intro¬ 
duced, "Government ,, cannot be rigid aLd immu¬ 
table. Responsible Government meins party 
Government and the Government by one party 
may be replaced by a Government manned by 
another party: 

“ Government by free political parties is merely an¬ 
other name for democratic Government. Nowhere has 
there ever been a free Government without political 
parties.” ( ‘The Government of tho United States,” 
by Munro, 5th Edn. p. 113). 

It is not merely the right but the duty of the 
opposition party to try to dislodge the party 
in power or the party Government in office 
from tbe affection or esteem of tbe people. To 
authorise the forfeiture of the security of a Press 
beoauee its writings would excite or tend to 
excite hatred or contempt or disaffection to- 
wards a particular party which happens to be 
tbe dominant party in tbe State for the time 
being may tend to paralyse the Press in a de¬ 
mocratic country and may lead to the abolition 
of open and public dissent and the setting up 
of a totalitarian regime which is inconsistent 
with the firmly declared objectives of India’s 
Constitution-makers. In public opinion formed 
by the combined impact of universal suffrage 
and a free press, said Jeremy Bentham, lies 
the safety or representative democracy and 
there is good deal of pratical wisdom in Ben- 
tham’a weighty utterance. 

[ 60 ] The liberty of the Press oonnoteB in 
England complete freedom and right of publica¬ 
tion without oensorship or restriction, unless 
such writing or publication tends to impair or 
destroy the foundations of tho society. Odgers 
in bis treatise on Libel and Slander, Edition, 

6 at pages 417-18, observes as follows: 

“It is sedition to epeak or publish words defama¬ 
tory of tbe Government collectively, or of their general 
administration, with 'intent to subvert the law, to 
produce public disorder, or to foment or promote re¬ 
bellion. 

“There ie no sedition in censuring the servants of 
the Crown, or in just criticism on the administration 
of tbe law or in seeking redress of grievances, or in 
the fair diecuseion of all party questions” (per Fits 
Gerald J. in R. v. Sullivan. (1868) 11 Cox C 0 at 

p. 60). 

“Where corrupt or malignant motives are attri¬ 
buted to tbe Ministry as a whole, and no particular 
person is libelled, the jury must be satisfied that tbe 
author or publisher maliciously or designedly intend¬ 
ed to subvert our laws and constitution, aDd to excite 
rebellion or disorder. There must be a criminal intent 
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But such an intent will be presumed, if tbe natural 
and necessary consequence of tbe words employed be 
“to excite a contempt of her Majesty’s Government 
to bring the administration of its laws into disrepute, 
and thus impair tbeir operation, to create disaffection 
or to disturb the public peace and tranquillity of tbe 
realm.” (fi. v. Collins, (1839) 9 C. & P. 456; R. v. 
Lovett, (1839) 9 C. & P. 462)”. 

[51] In England freedom of the press has 
broadened down from precedent to precedent. 
“The liberty of the press” said Dicey, “is in 
England simply one result of the universal pre¬ 
dominance of the law of the land” (“Law of th9 
Constitution”, Editiou. 7 p. 217). In the great case 
of Dean of St. Asaph 21 st. Tr. 1043 Lord 
Mansfield observed that “the liberty of the press 
oonsist9 in printing without any previous license, 
subject to the consequences of the law.” “The 
law of England” said Lord Ellenborougb, “is 
the law of liberty”. ( R . v. Cobbett, 29 St. 
Tr. 49). 

[52] It is for the Legislature or the Parlia¬ 
ment to determine whether the law in democratic 
India should be brought into line with the law 
of seditious libel in England so as to make 
punishable writings maliciously and designedly 
intended to subvert the constitution and to exoite 
rebellion or disorder. No writing should be 
penalised or brought within the mischief of any 
Press Aot, if it seeks to overthrow by constitu. 
tional means the party in power. But words 
similar to those in 8. 4 have received judioial 
interpretation of the Privy Ciunoil and that 
interpretation is binding upon us. We oannot 
follow those cases whioh are really based upon 
the observations of Gwyer 0. J. in Niharendu 
Dutt Majumdar's case : (A. I. B. (29) 1942 F. 0. 
22 : 43 or. L. J. 604), as that case has been 
expreaely overruled by the Judioial Committee. 
So long as 8. 4 is retained by the Legislature on 
the Statute book, it is impossible for the Courts 
to ignore it, although they attempt to whittle it 
down when a Government attempts to take 
action because its vanity is wounded or it beoomes 
intolerant of strong or bitter criticism. In view 
of the statute as it stands, I am constrained to 
hold that the impugned article falls within the 
ecope'of 8. 4, Press Act. It has critioieed the 
polioy of the Congress Governments in the 
different provinces and has attributed breaohe 3 
of faith or solemn pledges given by the Congress 
party while out of offioe. It has gone further and 
has charged the Congress Governments with 
deliberately abusing or misusing their powers in 
order to maltreat the political prisoner and 
detenus. That may be true or untrue, we have 
nothing to do with the truth or falsity of the 
charges. In re Pothan Joseph , 66 Bom- 472 : 
(A. I. R. (19) 1932 Born. 468 : 39 Or. L. J. 749 
8- B.). In a sense the greater the truth, the 


greater is the offence. If the charges are true, 
then the publication, although it excites hatred 
or contempt, may be the duty of the press. But 
that is again a question with which the Courts 
are not concerned. The only question is: Does 
the article in question tend to bring the Govern, 
meat established by law in India into hatred or 
contempt? It attributes calculated and deliberate 
ill-treatment of the political prisoners as well as 
tbe members of their families. The motive or 
intention of the writer is immaterial. Therefore, I 
have got to hold that inasmuch as we are not 
concerned with the truth of these oharges or the 
justification for these serious accusations, the 
writing tends to exoite hatred or contempt and to 
exoite disaffection towards the Congress Govern, 
ments, that is, the Governments established by 
law in the provinces in India and the Provincial 
Government of West Bengal was legally com¬ 
petent to take action under 8. 4, Press Act, as 
it did. 

[63] Banerjee J.— -This application must be 
dismissed. On behalf of the petitioner, Mr. 
Sadhan Gupta raised several points. They are 
unsound. 

[64] His first point was that the article was a 
oomment on the polioy of the Congress organise- 
tion, and not of the Government. I cannot agree. 
There is no reference to the Congress organisa¬ 
tion in the artiole. From first to last, the 
Government is the subject-matter of oritioism. 

[55] His second point was that the petitioner 
was not the publisher on the date the seourity 
was declared to be forfeited; therefore, the forfei¬ 
ture was invalid. This contention again is wrong. 
Seotion 8, Press Act, 1931, makes it abundantly 
clear that if the petitioner was the publisher, as 
undoubtedly he was on the date when the artiole 
in question wa9 published, the security may be 
forfeited, if the artiole offends the Press Aot. 

[66] His third point was based on S. 7, aub- 
9 . (2) of the Act. He said that since three 
months had already elapsed from the date of 
the declaration mentioned in sub-s. (1), no order 
of forfeiture oould be made. This argument 
was based an a misconception of facts. The 
declaration by the publisher was made or about 
6th January 1949. Assuming for a moment that 
sub-s. (2) of 8. 7 applies to this case, the seourity 
was deolared to be forfeited on 24th March, that 
is to say, within three months. 

[67] He next referred to 8. 49, Government 
of India Aot, 1935, and said that the Government 
meant the Governor and his executive, and 
added that the artiole did not offend the Aot ae 
it did not oritioise the polioy of the Governor 
or his executive. This argument I was unable 
to follow. Seotion 49 only defines the executive 
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authority of a Provinoe and not the Govern¬ 
ment. 

[58] He next argued that this paper was in 
•circulation only in Bengal and the article was 
not written against the Bengal Government and, 
therefore, it did not offend the Aofc. This conten¬ 
tion again is fallacious. The artiole refers to the 
Congress Government as a whole. The Bengal 
Government is as much a part of that Gov¬ 
ernment as the Government of any other Pro¬ 
vinoe. 

[59] His main contention was that this artiole 
was a comment expressing disapprobation of the 
jail administration of the Government or of its 
measures, with a view to obtain their alteration 
by lawful means, without exciting or attempting 
to excite hatred, contempt or disaffection to¬ 
wards the Government. 

[60] It was further suggested that today there 
should be a strong opposition press. If articles 
in question are not permitted to be published, 
the Government which today is the Government 
of the people would be deprived of one of its es¬ 
sential and cherished rights—Damely, the right to 
oritioise. There is no doubt that this right to 
freedom of discussion and “liberty of tbe press” 
are fundamental doctrines of Democraoy. It is 
only an aspeot of what is known as the “Buie of 
law.” Yet, I do not think this is a consideration 
which should weigh with the Court in construing 
the Aot. 

[61] The Court is bound to give effeot to the 
language of the Aot so long as it is in existence, 
even though it thinks that tbe Act is oapricious 
or unjust. The oaprioiousnes3 or injustice of a 
particular result is a matter to which the Court 
can pay attention in deoiding what is the true 
construction of the words used in the Act, but 
too muoh weight must not be given to those mat¬ 
ters. It is the right of the Legislature, if it so 
wishes, to be capricious or unjust. 

[62] Again, an argument on the hypothesis 
that the Aot is not in existence is an argument 
which the Court cannot entertain. The Aot is 
there in the Statute Book. It is incumbent on 
•the Court to give effeot to it, regardless of the 
consequences. 

[631 Bat, in applying the Aot, to any article 
appearing in a newspaper, the Court will take 
into consideration the publio sentiment and the 
surrounding circumstances to find out whether 
the words used in the article tend, directly or 
indireotly, to bring into hatred or contempt the 
Government established by law in the land or to 
excite disaffection towards it. 

[64l It is beyond doubt that the Congress 
Government today ia the Government established 
by the law in the Dominion of India. Oar daty 
ifl to oonaider whether the artiole in question has 


the tendency I have described above townrds 
that Government. If it has, it is within the mis¬ 
chief of the Aot. If it has not, the order of for¬ 
feiture must be set aside. We are not at all 
concerned with the truth or otherwise of the al¬ 
legations in the article. We are not concerned 
with tbe purpose of writing the article. All that 
concerns us is to see whether the words used in 
the artiole tend to bring into hatred or contempt 
that Government or to excite disaffection to¬ 
wards it. 

[651 It mu9fc be noted, however, that there is 
great difference between 1931 and 1949. W'hat 
can be said today with impunity could not be 
so said in 1931. What may be comments within 
the meaning of the explanations of S. 4 today 
might not have been such comments in 1931. 

[66] But, albeit, the principle of construction 
of the Act must bs tbe same. Though every one 
has a right to publish fair and candid criticism 
of the policy of the Government, a critic must 
confine himself to criticism and not make it the 
veil for imputing to tho Government base, cor¬ 
rupt or malicious motives in the discharge of its 
duties. 

[67l The Government today is a Government 
of the people, by the people and for the people. 
The Government, if it is really to be a Govern¬ 
ment of the people, must be carried od by the 
people according to the wishes of the people. If 
any particular policy or measure of the Govern¬ 
ment does not meet the approval or the wishes 
of the people, the Government must change the 
policy or the measures. 

[68l The Press today must enjoy greater 
liberty than it enjoyed in 1931. The liberty en¬ 
joyed by the Press differs at different times 
and seasons. It may vary from unrestricted 
license to very eevere restraint, according to the 
condition of popular sentiment. (See Dicey, Law 
of the Constitution, Edn. 8, p. 242). 

[69] I can think of a Government which is so 
efficient and so popular so firmly fixed in the 
affeotion and confidence of the people that no 
amount of scurrilous literature oan excite or 
tend to excite hatred or oontempt towards it. 
Again, I can think of a Government equally 
efficient and equally good but functioning at a 
time when publio sentiment is eo high and so 
sensitive, that slightest provocation suffices to 
bring or tend to bring the Government into 
hatred or contempt. 

[ 70 l Take a familar illustration. An artiole 
which tends to bring into hatred or contempt 
any olaas or section of the subject of the Domi¬ 
nion of India falls within the misohief of the 
Press Aot. But, what can be said today without 
any offenoe to a particular oommanity ooald 
not be said with the same result in I946 t 
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when the carnage in Calcutta was going on. 
It follows that the psychology for the time 
being of the people ia the contest in which 
comments which appear in the newspapers must 
be read. 

[71] If I am correct in saying what I have 
said, I can fit the 1931 Act into 1949 texture. It 
was not possible for the Legislature in 1931 to 
foresee the events of 1949. It is not within human - 
powers to do so. Therefore, so long a3 the Act 
remains in force, it is the duty of the Judge to 
set to work on the constructive task of finding 
the effect of the article, and he must do so, not 
only from the language of the article but also 
from a c msideration of the prevailing public 
sentiment, which is the context in whioh the 
article has to be read, and then he must supple¬ 
ment the written words of the Act so as to give 
“force and life” to the intention of the Legisla. 
ture. That is the principle underlying the resolu¬ 
tions of the Judges and the other Barons of the 
Exchequer, in Ileydon's case, 3 co. Rep. 76. 
This principle seems to be the safest guide today. 
Otherwise, there is bound to be a conflict be¬ 
tween the words of the Act and the rights of the 
people. 

[72] There can be no difference in the prin¬ 
ciple of construction of the words of the Act, 
whether construed in 1931 or in 1949. The diff¬ 
erence must be in the manner in whioh the Aot 
is to be applied. The Act undoubtedly permits 
tho publication of statements meant only to show 
that the Government has committed errors, or 
to point out defects in th9 Government or the 
constitution with a view to their legal remedy 
or with a view to recommend alterations in the 
policy or measures of the government by legal 
means. The Aot sanctions critioism on public 
affairs which is bona fide intended to recom¬ 
mend the reform of existing institutions by le¬ 
gal methods. Criticism is allowed that far and 
no further. 

[73] It is impossible to laydown any hard and 
fast rule as to how an article should be read, 
but there is no doubt that it must be read by the 
Court carefully, liberally and not with a view 
to find fault with it. The Court must read the 
article as a whole, giving due weight to every 
part. The Court must make due allowance for 
all kinds of ornamental phrases or fine words or 
figure of speeoh which sometimes are permitted 
and which nobody seriously takes into considera¬ 
tion. And after making all due allowances, the 
Court must find out the true sense of the arti¬ 
cle. The first thing the Court has to do is not 
to take the words in vacuo, so to speak, and 
attribute to them what is called their natural or 
ordinary meaning. The method of construing 
the words is to read them as a whole and ask 


oneself the question: "In this context, relating to 
this subject-matter, what is the true meaning of 
the words?” If reading the article in that way, 
the Court thinks that it was intended to be ai 
criticism of the policy or the administration of 
the Government, with a view to obtain its change 
or reform the article is safe. But if, on the other 
hard, the Court comes to the conclusion that 
the article was really meant to be an attack on 
the Government beyond the permitted limits of 
criticism, the article comes within the mischief 
of the Act, and then no argument can be heard 
on th8 basis that the Aot does not exist or what 
the Act should have been. 

[74] In the light of these principles, I have 
read the article. Reading the artiole as a whole, 

I ask myself the question, what is the true 
meaning of the article? 

[75] I have no doubt in my own mind that 
the article was never intended to obtain by law- 
ful means any change in the policy or measure 
of the Government or its jail administration. In 
my view, the words used, have the tendency to 
impute base, corrupt and malicious motives to 
the Government in discharge of its duties. 

[76] We repeatedly asked Mr. Gupta to telL 
us how any or what reform was expected by the 
words, (Portion in Begali omitted). I have 
translated the words myself. The translation is 
as literal as I could make it, consistent with the 
spirit of the artiole: 

"The pattern of oppression of the political prisoners 
within the jail is almost the same in all the provinces: 
that is that the political prisoners are regarded as 
Class III convicts, e.g., forcing them to live with- 
ordinary convict?, refusing to give them any facility 
for reading, driving the ailing prisoners to death without 
treatment, making no arrangement for giviDg allow¬ 
ance to their wives, children and family; besides, there 
is of course the lathi charge etc. Added to this, the 
generous hearted Government has an eye in the direc¬ 
tion (to see) that their wives and children eto., do not 
get any work or job in any way even to earn their 
daily bread." 

[77] We asked Mr. Gupta to tell us wbat 

reform or change of policy or administration 
was intended by the words that the Government 
sees that the wives and ohildren of the politi¬ 
cal prisoners do not get any opportunity to earn 
their livelihood. He was unable to give any 
answer. I have not been able to see by wbat 
manner or means it was possible to obtain any 
alteration of any measure or policy of the Gov- 
ernment or its jail administration by these 
remarks. v I | 

[78] The meaning of the .words I have quo¬ 
ted above in their setting is clear. That the 
Government not only ill-treats the political 
prisoners lodged by them in jail, not only it does 
not provide for their treatment but it is so I 
vindictive that it does its level best to see that- j 
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the wiveB and children of the political prisoners 
do not even get the ohanoe of earning their live- 
lihood. Nothing can be more inhuman, more 
corrupt and more malioioue for a Government 
than to adopt a policy like this towards its poli¬ 
tical prisoners. 

[79] The charge is very serious against the 
preeent Government. Yet, no partioularB have 
been given in the petition. There is not a shred 
of evidence to support the statement. Mr. Gupta, 
to our repeated questions, could not furnish 
any particulars. He said generally, that this 
statement in the newspaper had been made on 
information received from reliable sources. But 
he was unable to disclose what the reliable 
sources were. He further said that a newspaper 
is entitled to make such a statement on infor¬ 
mation. I decline to assent to such a proposition 
so broadly stated. Be it an individual or a cor¬ 
poration or a newspaper, whosoever publishes a 
malioious statement which is not true, doee so 
at his risk, and must take the consequences. 

[80] Ou the law as it is today, I am bound 
to hold that this statement is not a comment 
expressing disapprobation of the measures or 
polioy of jail administration of the Government 
with a view to obtain their alteration by lawful 
means, but it is an imputation which exoites or 
tends to exoite hatred or contempt towards the 
Government established by law in the Dominion 
of India. 

[81] Then again, there is the last sentence of 
the article which, from its translation as given 
in the paper book is this: 

“This desperate attack has been made by the Gov¬ 
ernment which ia run in the interest of the bourgeoisie 
in the faoe of a crisis; As the crisis will thicken, 
intensity of the attack will increase. It will not be 
wrong to think that this intense attack is only a mani* 
testation of the increasing power of the masses against 
the bourgeoisie Government and against reactionary 
forces.” 

These words seem to me to tend indirectly to 
excite disaffection towards the Government. 

[ 82 ] The word ’disaffection’ has been cons¬ 
trued in Queen-Empress v. Ramchandra 
Narayan, 32 Bom. 152 (F.B.). It signifies politi¬ 
cal alienation or discontent, that is to say, a 
feeling of disloyalty to the existing Government, 
whioh tends to a disposition not to obey, but to 
resist and subvert the Government. The words 
“as the crisis will thicken, intensity of the 
attack will increase” suggest, (l) that there is a 
crisis, (2) that it will thioken, and (3) therefore 
the attack on the Government will also increase. 

[83] Perhaps these words taken out of the 
article by themaelves may not have that signi- 
finance. But, the artiole has to be read as a 
whole as I have said before and reading in that 


way, I think the words have the meaning I have 
attributed to them. 

[84] For these reasons, I hold that the Gov¬ 
ernment was right in declaring the security to 
be forfeited. 

V.R.B. Petition dismissed. 
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Harries C. J. and Banerjee J. 

Municipal Commissioner of the Budge 
Budge Municipality —Applicant v. P. R. Mu¬ 
kherjee and another—Opposite Party. 

Civil Rule No 563 of 1950, D/- 1-6 1950. 

*(a) Industrial Disputes Act (1947), S. 2 (k) and 
(s) — Dispute between Municipality and its em¬ 
ployees. 

The modern municipality carries on a huge busi¬ 
ness or undertaking and its employees are workmen 
and any dispute arising between the employees and 
the Municipality ia an industrial disputo as defined 
in the Act. [Para. 26] 

(b) Industrial Disputes Act (1947), S. 7 (1)— 
Dispute between Municipality and its employees 
— Government oi India Act (1935), Sch. VII, 
List III, Item 29. 

Even if a dispute between the employees of a 
Municipality and the Municipality could not be re¬ 
garded as an industrial dispute as that phrase ia used 
in item 29 of List III, it would be dearly a labour 
dispute which ordinarily means a dispute between 
employers and employees and the Central Government 
could legislate concerning eaoh a dispute, which can 
therefore bo governed by the Industrial Disputes 
Act. [l’&ra 36] 

•£<(c) Industrial Disputes Act (1947)—Act, if 
ultra vires so far as it applies to disputes between 
Municipality and its employees —Government of 
India Act (1935), Sch. VII, List If, Item 13. 

The Industrial Disputes Aot ia clearly a legislation 
on labour and industrial disputes. The pith and sub¬ 
stance of the enactment is therefore industrial and 
labour disputes and the trespass or invasion on 
item 13 in Liet II so far as it applies to disputes bet¬ 
ween a Municipalily and its employees la merely inci¬ 
dental. The legislation can in no way be regarded as 
legislation on the powers of a municipality and there¬ 
fore it must be held that the Industrial Disputes Act 
is t ntra vires, though it doeB invade to a slight extent 
upon item 13 in List No. II. [Para 47] 

(d) Constitution of India, Art, 227 — Industrial 
Tribunal is such tribunal as is contemplated in 
Art. 227. [P*™ 49 1 

Dr. N. C. Sen Oupla with Sushil Chandra Dutt 
and Purnendu Sekhar Basu—tor Petitioners. 

Sir S. Af. Bote with A. C Sircar—tor the State of 
West Bengal and the Tribunal. 

Amiya Kumar Basu —for the Union. 

Harries C. J.— These are two Rules which 
have been issued in connection with an award 
made by an Industrial Tribunal. An application 
was made for the issue of a writ of certiorari 
or prohibition on the adjudicator concerning an 
award whioh be had made. In the application it 
was prayed that a writ of certiorari Bbould 
Issue for removing the proceedings to this- 
Court and quashing the same. In the alterna- 
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tive it was prayed that an order, restraining 
the adjudicator from giving effect to the said 
award or from taking any steps in pursuance 
thereof, should be made. 

[2] Another application was made for a 
Rule to issue under Art. 227 of the Constitution 
of India and in that application similar pray¬ 
ers were made. 

[3] The application for a writ of certiorari 
was heard by Baohawat J. eitting on the ori¬ 
ginal side. He had jurisdiction to deal with 
that matter, but he had no jurisdiction to deal 
with the application made under Art 227 of the 
Constitution. He therefore referred both the 
matters to me and I directed that both the 
matters should be heard by tki3 Bench. They 
have accordingly been heard together. 

[4] The matters arise out of a dispute bet¬ 
ween the employees of the Budge Budge Muni¬ 
cipality and the Commissioners of the Munici¬ 
pality. It appears that on 12th May 1948, a 
so-called charter of demands was submitted by 
the Trades Union representing the employees 
of the municipality. An increase of pay was 
demanded and on 23rd September ]948 certain 
increments of pay were sanctioned by the 
Municipality with effect from the month of 
August, 1948. 

[5l It seems that there were two Unions 
representing the interests of the employees 
and the Chairman of the municipality was the 
President of one of these Unions. The two 
Unions amalgamated and it is said that this 
displeased the Chairman of the Municipality 
and he severed all connection with the Union 
with which he was concerned. 

[6l On 1 st July 1949, the conservanoy meni¬ 
als -employed by the Municipality went on 
strike. But on the intervention of the Subdivi- 
eional Officer that strike was settled on 7th 
July 1949. 

[7] Two employees, P. C. Mitter.Head Clerk, 
and Phanindra Nath Gho3e were actively con- 
cerned in the affairs of the Union which bad 
been formed by the amalgamation of the two 
previous Unions and it is suggested that these 
two employees incurred the displeasure of the 
authorities controlling the Municipality. On 
13th July 1949, both these employees were sus¬ 
pended and a charge sheet was drawn up 
against them. On 30th July 1949 the Labour 
Commissioner intervened andoalled a conference 
for 6th August 1949. Apparently this conference 
could not be held and was adjourned until 
12 th August 1949. In the meantime the Com- 
missioners of the Municipality met and on 
Sth August 1949 the two employees, P. C. Mitter 
and Phanindra Nath Ghose were dismissed. On 
8th August 1949, the Labour Commissioner again 


wrote to the Municipality suggesting a con¬ 
ference on 12 th August and asked that the 
status quo should be maintained. However, as 
I have said, the two employees had been dis¬ 
missed by that time. It seems that repre. 
sentations were made to Government concerning 
these dismissals, but no aotion was taken. 
Eventually the Trades Union representing the 
workmen applied for the setting up of an In¬ 
dustrial Tribunal to enquire into the dispute 
and indue course an adjudicator was appointed 
to oonsider the matter under the Industrial 
Disputes Act. On 13th February 1950, he made 
an award and in that award he directed the 
municipality to reinstate the two dismissed 
employees Mitter and Ghose. On 9th March 
1950, th9 Government made an order under 
8. 16 ( 2 ) of the Aot declaring the award to be 
binding and that order was published in the 
Gazette of that date. 

[8] Dr. Naresh Sen Gupta who has appeared 
on behalf of the petitioners, the Municipality of 
Budge Budge, has contended in the first plaoe 
that the Industrial Disputes Aot could have no 
application to any dispute between the Munici¬ 
pality and its employees and therefore the 
Tribunal appointed under the Act had no juris¬ 
diction to make an award and that the award 
made is void and wholly ineffectual. That being 
so, it is said that this Court should quash the 
proceedings or set aside the award under 
Art. 227 of the Constitution. 

T9] There can be no doubt that the dispute in 
this case was between the employees of a Munici¬ 
pality and the Municipality. The argument is 
that suoh a dispute is not an industrial dispute 
and therefore not within the purview of the 
Act. 

[ 10 ] Industrial Tribunals are appointed by 
the appropriate Government under 8. 7, Indus¬ 
trial Disputes Aot, 1947. That section provides: 

(1) The appropriate Government may constitute one 
or more Industrial Tribunals for the iadjudioation 
of industrial disputes in accordance with the provi¬ 
sions of the Aot. 

(2) A Tribunal shall consist of suoh number of mem¬ 
bers as the appropriate Government thinks fit. Where 
the Tribunal consists of two or more members, one of 
them shall be appointed as the chairman. 

[11] It will be seen therefore that there must 
exist an industrial dispute before an industrial 
tribunal oan be appointed to adjudicate thereon. 

[12] The phrase ‘industrial dispute’ is defined 
by 8. 2 (k), Industrial Disputes Act, and the 
definition is as follows : 

“ ‘Industrial dispute’ means any dispute or differ¬ 
ence between employers and employers, or between 
employers and workmen, or between workmen and 
workmen whioh la oonneoted with the employment or 
non-employment or the terms of employment or with 
the conditions of labour, of any person.” 
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[13] It will be seen that in thia definition no 
reference whatsoever ia made to the nature of 
the employment of the workman or the nature 
of the business oarried on by the employers. The 
term ‘employer’ is not defined in the Act except 
where the term is used in relation to an industry 
oarried on by a department of Government or 
by some local authority. The term ‘employer, 
therefore must be given its ordinary grammati¬ 
cal meaning, namely, a person who employs 
someone to work or to do something for him. 

[14] The term ‘workman’ however is defined 
in S. 2 (s) of the Aot in these term3 : 

“ ‘Workman’ meanB any person employed (including 
an apprentice) In any industry to do any skilled or 
unskilled, manual or clerical work for hire or reward 
and inoludes, for the purposes of any proceedings 
under this Aot, in relation to an industrial dispute, a 
workman discharged during that dispute, but does not 
include any F ar s° n employed in the naval, military 
or air service of the Crown." 

[15] Here it is clearly stated that to be a 
workman the person must be employed in any 
‘industry’ and this latter word is defined in 
8. 2 (j) of the Aot. The definition is as follows : 

.“ ‘Industry’ means any business, trade, undertaking, 
manufacture or calling of employers and includes any 
calling, service, employment, handicraft, or industrial 
occupation or avooation of workmen." 

[ 16 ] It is somewhat unfortunate that the 
term ‘workman* is defined in terms of industry 
and in the definition of ‘industry’ referenoe is 
made to the term ‘workman’. However, the 
definition of ‘industry’ is in the widest possible 
terms. But Dr. Sen Gupta has contended that 
the words ‘business, trade, undertaking or cal¬ 
ling of employers’ must be qualified by the 
adjective ‘industrial’, and that the words ‘any 
calling, service, employment of workmen’ should 
also be qualified by the same adjective ‘indus¬ 
trial’. It will be noticed that in the defini¬ 
tion of the word ‘industry* the word 'indus¬ 
trial* is used to qualify the worda 'occupa¬ 
tion or avooation of workmen’. But it is not 
used to qualify the words "any calling, servioe, 
employment or handicraft of workmen” and it 
is not used to qualify the terms "business, trade, 
undertaking, manufacture or calling of employ¬ 
ers". The omission appears to be intentional 
and therefore any undertaking is an industry 
and so is any service or employment of work¬ 
men in such an undertaking. Anybody employed 
in an industry is a workman and it appears to 
me that anyone employed in an undertaking, 
though it is not of an industrial nature, would 
be a workman and that undertaking would be an 
industry. 

[17] There are indications in the Aot itself 
wbioh suggest that persons employed in a public 
utility service are workmen, though the public 
utility service may be oarried on not for gain. 


The term ‘publio utility service’ is defined in 
8. 2 (n) of the Aot and includes any system of 
publio conservancy or sanitation. There can be 
no doubt that a municipality carries out such a 
utility service. 

[18] Section 22 (2) makes it clear that in a 
public utility service workmen can be rare (?) 
employed. That sub-section provides: 

"No employer carrying on any public utility service 
shall lock out any of his workmen.” 

[19] The term ‘workmen’ there must mean the 
term as defined in the Act aud the definition 
means persons employed in any ’industry’ as 
that latter term is defined in the Act. If work- 
men can be employed in a public utility service 
then it appears to me that an industrial dispute 
could arise between such workmen and the 
authority carrying out such publio utility service. 

[ 20 ] Again the word ’strike’ is defined in the 
Act in s. 2 (q) as meaning a cessation of work 
by a body of persons employed in any industry 
aoting in combination, or a concerted refusal or 
a refusal under a common understanding of any 
number of persons who are or have been so 
employed to continue to work or to accept 
employment. 

[21] From this definition, it is otear that the 
term ‘strike’ is used as something whioh ocoura 
in an industry. 

[22l It is quite clear from S. 22 that a strike 
can ocour in a public utility service and there¬ 
fore that service must amount to an industry 
because the term ’strike’ only oovers what ooours 
in an industry by reason of its definition. 

[23] There are therefore clear indications in 
the Aot that anybody carrying on a publio 
utility service is an employer within the mean¬ 
ing of the Act and the employees would be 
workmen within the meaning of that term. 

[24] Further in the proviso to s. 10 (l) of the 

Act it is expressly provided : 

"Provided that where the dispute relates to a publio 
utility service and a notice under 8. 22 has been given, 
the appropriate Government shall, unless it considers 
that the notice has been frivolously or vexatiously given 
or that it would be inexpedient so to do,‘make a refer¬ 
ence under this sub-section notwithstanding that any 
other proceedings under this Act in respect of the 
dispute may have commenced.” 

[25] la this proviso it is expressly recognised 
that a dispute covered by the Aot may arise in a 
publio utility service and can be adjudicated 
upon under the provisions of the Aot. 

[ 26 ] It appears to me that a municipality 
carries on an undertaking or a series of under¬ 
takings and carries on a publio utility service. 
The municipality exists for the purpose of ad. 
ministering the municipal area and for provid- 
ing amenities for the citizens who of oonree have 
to provide the inoome for the municipality. 
These municipalities, for instance, have to main. 
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tain the roads and repair the same. They have 
to maintain sanitation and oonservancy. They 
are responsible for lighting and for a hundred 
and one amenities. They can be regarded as 
either carrying out a huge undertaking or a 
series of undertakings. Reference was made to 
s. 108 , Bengal Municipal Act, which deals with 
the powers of the municipalities in Bengal. A 
perusal of that seotion makes it clear that the 
modern municipality carries on a huge business 
or undertaking and it seems to me that it3 em¬ 
ployees are workmen and that any dispute aris¬ 
ing between the employees and the municipality 
is an industrial dispute as defiaed in the Act. 

[27] Dr. Son Gupta suggested that there could 
be no industrial dispute unless there was some 
undertaking carried on for profit. Some of the 
undertakings of a municipality may well be 
carried on for profit such as the running of trams 
or buses or such like. But it appears to me that 
where the draftsmen of a statute wish to make 
it clear that only industrial undertakings are 
referred to the word ‘industrial’ is usually added. 

[ 28 ] In s. 209 ( 2 ), Government of India Act, 
which deals with the power to make laws autho¬ 
rising the compulsory acquisition of land for 
certain purposes the word ‘undertaking’ is used, 
but it is qualified by the words ‘commercial’ or 
‘industrial’. It was realised that the word‘under¬ 
taking’ by itself does not necessarily involve the 
conception of industry or commerce as those 
terms are ordinarily understood and the drafts¬ 
men qualified the word ‘undertaking’ by the 
words ‘commercial or industrial' to make It dear 
that what was contemplated was an undertaking 
of a commercial or industrial nature and not 
any other kind of undertaking. It may be that 
a municipality does not carry on a commercial 
or industrial undertaking in the ordinary sense 
of the word, but it certainly carries on an under¬ 
taking and it appears to me that where a muni¬ 
cipality provides light or water for payment it 
carries on a commercial undertaking and may 
actually carry it on at a profit. In any event it 
seems to me quite dear that a Municipality car¬ 
ries on an undertaking or undertakings and, 
therefore, its employees must be regarded as 
being employed in industry and, therefore, the 
Industrial Disputes Act can apply to disputes 
between such emplojees and the municipality. 

[29] Reference was made to an English deci¬ 
sion in the case of National Association of 
Local Government officers v. Bolton Corpora, 
tion, (1943) A. O. 166 : (ill L. J. K. B. 674), in 
which the House of Lords expressly held that 
employees of the Bolton Corporation which 
would be similar to an Indian municipality, could 
have a trade dispute with the Corporation. The 
definition of ‘trade dispute’ was similar to the 


definition in the Indian Act of ‘industrial dispute,’ 
but the definition of ‘workmen’ was somewhat 
different. Viscount Simon dealing with the mean- 
ing of the phrase "trade dispute” observed at 
p. 176 as follows : 

“First, as to the meaniDg of ‘trade dispute’ in this 
connection. Having regard to its definition for present 
purposes, and to the wide definition of‘workman’which 
has to be read into it in order to ascertain its ambit, I 
think that the phrase can cover a dispute as to condi¬ 
tions of service of officers of a municipal corporation. 
Mr. Turner strenuously argued that such an interpre¬ 
tation gives no effect to the limiting word ‘trade.’ The 
answer is that the definition of ‘trade dispute’ introdu¬ 
ces no such limitation. It does not speak of disputes or 
differences connected with the employment or non¬ 
employment of persons ‘in trade’ or ‘in trade or indus¬ 
try,’ but deliberately omits suoh limitation, though the 
limitation is to be found in the definition of ‘workman’ 
in the Trade Disputes Act, 1906. If there can be a 
‘trade’ union to which the higher grades of officers of a 
municipal corporation can belong, it does not seem an 
impossible use of language to say that a dispute con¬ 
cerning their conditions of servioe may be a ‘trade’ dis¬ 
pute.” 

[30] As I have already pointed out in the de¬ 
finition of "industrial dispute” no reference is 
made to industry or trade though reference .is 
made to industry in the definition of ‘workman.’ 
The position under the Indian Act is very much 
the same as that stated by Lord Simon to exist 
under the English law and it appears to me that 
by the same reasoning as that adopted by Lord 
Simon it oan be held in this country that the 
employees of a municipality are workmen and 
may have an industrial dispute with their em¬ 
ployers. 

[31] For these reasons, I am bound to hold 
that there is no force in the first contention put 
forward on behalf of the petitioners that the In¬ 
dustrial Disputes Act oould have no application 
to the dispute existing in this case. 

[32] It was then argued that even if the 
workmen of a municipality could have an indus¬ 
trial dispute with their employers such could 
not be governed by the Industrial Disputes Act. 
It was urged that the Industrial Disputes Act 
must be oonsfcrued as having no application to 
municipalities. 

[33] The Industrial Disputes Act of 1947 is a 
Central Act and the Central Government were 
empowered to legislate upon such a topic by rea¬ 
son of item 29 of List III of Sch. 7 , Government 
of India Aot. That item is as follows : 

“Trade unions; industrial and labour disputes.” 

[ 34 ] There cm be no doTibfc whatsoever that 
the Central Government could enact a piece of 
legislation like the Industrial Disputes Aot. 

[35] Dr. Sen Gupta, however, contended that 
the word ‘industrial’ a9 used in Item 29 of 
List hi of Sch. 7 of the Act must be given its ordi¬ 
nary grammatical meaning and, therefore, ‘in¬ 
dustrial disputes’ mentioned in the item must 
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be disputes arising in 'industry' as the latter 
term is ordinarily understood. He contended 
that even if the definition given to 'industrial 
disputes’ in the Industrial Disputes Aot wa3 wide 
enough to cover disputes between a municipality 
and its employees, nevertheless the Central Gov- 
ernment had no right to legislate in resp90t of 
suoh disputes when their power was given under 
item 29 of List ill to legislate only on 'indus¬ 
trial disputes' as that term is ordinarily under¬ 
stood. 

[36] It appears to me that there is no force 
whatsoever in this argument, because the Cen¬ 
tral Government are competent to legislate not 
only on industrial but labour disputes. The 
item reads: "Trade unions, industrial and labour 
disputes". Even if a dispute between the em¬ 
ployees of a municipality and the municipality 
could not be regarded a3 an industrial dispute 
as that phrase is used in item 29 of list III, it 
would be clearly a labour dispute which ordi¬ 
narily means a dispute between employers and 
employees and the Central Government could 
legislate concerning such a dispute. It seems 
to m9 that the Central Government werecompe. 
tent to legislate on disputes arising between 
employers and employees though the employers 
were not conducting an industry in the usual 
sense of that word. They could legislate in 
respect of all labour disputes, that is, in respeot 
of disputes between employers and employees 
which are ordinarily regarded as labour disputes. 

[37] Dr. Sen Gupta however contended that 
the Industrial Disputes Act in so far as it 
applies to disputes between a municipality and 
its employees is ultra vires. He relies on item 
13 of List II of Sch. 7, Government of India Act. 
That item roads a3 follows: 

‘‘Local Government, that is to aay, the constitution 
and powers ol Municipal Corporations, Improvement 
Trusts, District Boards, mining settlement authorities 
and other local authorities (or the purpose of local 
self-government or village administration.” 

[38] List II deals with the subjects which 
fall exclusively in the province of the Provin¬ 
cial and now the State Legislature. Dr. Sen 
Gupta's argument is that the Central Govern¬ 
ment could not legislate on the powers of a 
municipal corporation. He has argued that the 
provisions of the Industrial Disputes Act inter¬ 
fere with the powers of a Municipal Corporation 
and such interference is only warranted if it is 
the result of Provincial or State legislation and 
not Central Legislation. 

[39] Learned advooate relied upon B. 66 (9), 
Bengal Municipal Act which provides as follows’ 

"Subject to the ecale of establishment approved by 
the Commissioners under enb-s. (1) the Chairman 
shall have power to appoint tuob persons as he may 
think lit and from time to time to remove suoh per¬ 
sona and appoint others in their place.” 


Do] Then follow provisos limiting tho power 
to some extent. 

Ul] The argument is that by a Provincial 
Aot the Chairman has been empowered to 
appoint and dismiss employees and by reason 
of item 13 of List ll of the Sch. 7, Government 
of India Act there can be no interference with 
those powers except by the Provincial or State 
Legislature. Tho powers of a municipality, it is 
contended, is not a matter upon whioh the 
Central Government can legislate at all. If the 
Aot applies, as we havo held it does on ils true 
construction, to disputes between municipalities 
and its employees then the Act in so far as it 
applies to such disputes is said to be ultia vires. 

[42] What could be enacted by the Central and 
Provincial Legislatures in the year 1947 is dealt 
with by s. 100, Government of India Act and 
it is clear from sub-s. (3) that ths Central Gov¬ 
ernment could not make laws for a Province 
or any part thereof with respect to any of the 
matters enumerated in List Ii. There can be 
no doubt I think that if the Industrial Disputes 
Act applies to disputes between a municipality 
and its employees the Act doe3 to some extent 
trespass on a Provincial subject, namely, the 
powers of a municipality. It is a trespass upon 
the rights of the Chairman of the municipality 
to appoint whomsoever he likes and to dismiss 
his employees in propor cases- 

[43] It has been held by the Federal Court 
that an adjudicator under the Industrial Dieputes 
Act has jurisdiction to order the reinstatement 
of workmen lawfully dismissed. In the present 
case the award directs the municipality to re- 
instate tho two employees, Witter and Ghose 
who were dismissed by the Chairman apparent- 
ly in accordance with the rules. There is there¬ 
fore a clear interference with the powors of the 
Chairman and of the municipality and Dr. Sen 
Gupta contends that the Central Legislature 
had no power to pass any legislation affecting 
the powers of a municipality. 

[ll] There oan be no doubt that the Indus, 
trial Disputes Act, 1947, is an Act dealing with 
the settlement of Industrial Disputes and it does 
not purportto be an Aot dealing with the 
powers of a municipality. In dealing with 
Industrial Disputes the Act does trespass to some 
extent upon a Provincial subject, namely, the 
powers of a municipality. But such trespass 
would not in my view make the Central Act 
ultra vires. The effect of a trespass such as 
the one which has occurred in this case was 
considered by their Lordships of tho Privy 
Council in the recent case of Prafulla Kumar 
v. Bank of Commerce Ltd., Khulna, 74 I. a. 23: 
(A. I. R. (34) 1947 P. 0. 60). In that case their 
Lordships laid down that in distinguishing 
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between the powers of the divided jurisdictions 
under Lists I, n and III of Sch. 7 to the 
Government of India Act, 1935, it is not pos¬ 
sible to make a clean cut between the powers 
of the various Legislatures. They are bound 
to overlap from time to time and the rule 
which has been evolved by the Judicial Com. 
mittee whereby an impugned statute is exa- 
mined to ascertain its pith and substance or 
its true nature and character for the purpose of 
determining in which particular list the legisla¬ 
tion falls, applies to Indian as well as to Domi¬ 
nion legislation. The extent of the invasion by 
the Provincial Legislature into subjects enumera¬ 
ted in the Federal List is material for the 
purposo of determining what is the pith and 
substance of the impugned Act. 

[45] In that case the Bengal Money Lenders 
Act, 1940, was impugned and S. 30 of that Aot 
provided that 

“notwithstanding anything contained in any law for 
tho time being in force, or in any agreement, (1) no 
borrower shall be liable to pay after the commence¬ 
ment of this Act" 

more than a limited sum in respeofc of principal 
and interest or more than a certain percentage 
of the sum advanced by way of interest; it was 
held that the Act was in whole intra vires the 
Provincial Legislature as in pith and substance 
it dealt with "moneylending and moneylenders”, 
a subject-matter within the legislative oompe. 
tence of the Provincial Legislature under entry 
27 of List ir, and whether it trenohed inciden¬ 
tally on “promissory notes” and “banking”, 
subject-matters reserved for the Federal Legis¬ 
lature under entries 28 and 38 respectively of 
List I was not fatal to the enaotment as neither 
of those matters was its substance. 

[46] Lord Porter who delivered the judgment 
of the Board summed up the matter at page 43 
in these words: 

‘‘Thirdly, the extent of the invasion by the Provin¬ 
ces into subjeot8 enumerated in the Federal List has to 
be considered. No doubt it is an important matter, not 
as their Lordehips think, because the validity of an 
Act can be determined by discriminating between 
degrees of invasion, but for the purpose of determining 
what is the pith and substance of the impugned Act. 
Its provisions may advance so far into Federal terri¬ 
tory as to show that its true nature is not concerned 
with provincial matters, but the question is not, hae 
it trespassed more or less, but is the trespass, what¬ 
ever it be. suoh as to show that the pith and substance 
of the impugned Aot is not moneylending but promis¬ 
sory notes or banking? Once that question is determi¬ 
ned the Act falls on one or the other side of the line 
and oan be seen as valid or invalid according to its 
true content. This view places the precedence accorded 
to the three lists in its proper perspective.” 

, [47] I think there can be no doubt whatso¬ 
ever that the pith and substance of the Industrial 
Disputes Act is industrial and labour disputes. 
'There is a slight invasion respecting a matter in 


List 11 . But is this legislation, legislation on indus¬ 
trial or labour disputes, or is it legislation on 
the powers of a municipality? That is the ques¬ 
tion which Lord Porter has direoted the Court 
to ask itself. When I asked myself—is the Indus, 
trial Disputes Act a piece of legislation on 
industrial and labour disputes or a pieoe of 
legislation on municipal powers, there is only 
one answer that can be given. It is clearly 
legislation on labour and industrial disputes. The 
pith and substance of the enactment is therefore 
industrial and labour disputes and the trespass 
or invasion on an item in List 11 is merely 
incidental. The legislation can in no way be 
regarded as legislation on the powers of a 
municipality and therefore following the oase 
of Prafulla Kumar Mukherjee v. Bank of 
Commerce Limited , Khulna , (74 1 . a. 23 : 
A. I. R. (34) 1947 P. 0. 60) it must be held that 
the Industrial Disputes Act is intra vires, 
though as I have said it does invade to a slight 
extent upon an item in List No. II. In my 
judgment there is no substanoe in the conten¬ 
tion that the Aot in so far as it applies to muni¬ 
cipalities must be held to be ultra vires. In 
the Bank of Commerce case* the Federal Court 
had held that the Bengal Money-Lenders Aot in 
so far as it applied to promissory notes was 
ultra vires as promissory notes were a Central 
subjeot and would not be the subject of legislation 
by a Provinoe. The Privy Counoil nevertheless 
held that the statute was intra vires and its 
provisions could be applied to promissory 
notes, though the latter were a Central Subjeot. 
In the same way it must be held that this Aot 
is intra vires and does apply to disputes bet¬ 
ween municipalities and its employees. 

[48] Lastly, Dr. Sen Gupta contended that 
this award was bad on the merits. 

[49] It seems clear that an Industrial Triba-^ 
nal is such a tribunal as is contemplated in Art.- 
227 of the Constitution. As the Supreme Court! 
very recently held that an Industrial Tribunal 
is a tribunal within the meaning of that term aB 
used in Art. 136. of the Constitution it must be 
held that an application oan be made to this 
Court under Art. 227. Once it is held that the 
Industrial Tribunal had jurisdiction, then no 
relief by way of certiorari or prohibition oan be 
granted. 

[ 60 ] Dr. Sen Gupta has contended that we 
ought to interfere under Art. 227 of the Constitu¬ 
tion upon the merits. But it is extremely difficult 
for this Court to interfere upon the merits in 
a matter such as this. The Industrial Tribunal 
is constituted to settle an industrial dispute 
when the parties cannot do so by conciliation 
and direot agreement. The Industrial Tribunal 

•Bee A. I. R. (32) 1945 F. 0. 2. ' 
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does not settle a dispute in accordance with 
any rules of law. It must of necessity settle the 
dispute in the best way to seoure future peaoe 
in the industry concerned. For example, 
an employer is legally entitled to dismiss an 
employee if he gives him the proper notice 
or wages in lieu of notice. But this Court and 
the Federal Court have held that an adjudicator 
can well order the employers to reinstate such a 
man if in the view of the adjudicator such would 
be a fair settlement of the industrial'dispute. 

[51] Dr. Sen Gupta contends that there was 
no material upon whioh the adjudicator in this 
case would order reinstatement. I am very 
doubtful whether we oan sit in judgment upon 
the views of the adjudicator. Possibly if he had 

N oonduoted himself contrary to all the rules 
of natural justice we, might have a right to 
interfere. But there can be no question that 
in this case the adjudicator did hear the par¬ 
ties and has considered the relevant materials. 
The adjudicator in his award makes it quite 
clear that in his view these men have been vic¬ 
timised and much oan be said for that view. 
However, it is not for us to say whether that be 
the right or the wrong view. It is certainly a 
possible view and may well be the right view. 
If that be so, then it appears to me that the 
adjudicator was fully entitled to make this 
award ordering reinstatement. In any event, if 
the adjudicator was of opinion that the only 
way to briDg this dispute to a peaceful end 
would be to order reinstatement, he was in my 
view fully entitled to do so. On the merits I do 
not think we could interefere. But even if we 
have power to interfere I can see no ground why 
we should interfere. 

[52] In the resalt, therefore, both the petitions 
fail. The petition for a writ of certiorari is dis¬ 
missed with oosts, and so is the petition filed under 
Art. 227 of the Constitution. The interim injunc¬ 
tion iB dissolved. The petitioners must pay the 
costs of the State as well as of the Union. We 
assess a hearing fee of ten gold mohurs to each 
of the contesting opposite parties. There will be 
one set of costs for the two applications. 

[68] We grant aoertifioate under Art. 132 (1) 
of the Constitution. 

[54] Banerjee J. — I agree. 

V.B.B. Petitions dismissed. 

A. I. R. (37) 1960 Calcutta 463 [ C . N . 173 .] 
Sen and K. C. Chdnder JJ. 

Iswar Madan Ooped Jiu and others — Peti¬ 
tioners v. Province of West Bengal — Opposite 
Party. 

Civil Buies Nos. 2027 to 2080 of 1949, D/-4th May 
1950 to Bet aside the Orders of D. J., Burdw&n, D/*21et 
November 1949. 


(a) Indian Independence (Rights, Property and 
Liabilities) Order (1947), Para. 9—Other financial 
obligations—Word ‘financial’ must be construed in 
restricted sense. 

The word ‘financial’ in ‘other financial obligations' in 
Para. 9 has gol to be given its technical meaning which 
it has in connection with matters of revenue and it. 
cannot be given the wide meaning as equivalent to any 
kind of pecuniary liability. It must therefore be given 
a restricted meaning and construed ejusdetn generis 
with the words ‘loan and guarantees' used in that 
paragraph. [Paras 1, 3} 

(b) Indian Independence (Rights, Property and 
Liabilities) Order (1947), Para 12—‘Legal proceed¬ 
ings with respect to property’ — Meaning — Pro¬ 
ceedings for compensation lor acquired land pend¬ 
ing at the time of partition of Bengal — Liability 
to pay is on successor province. 

The word ‘property’ in the expression ‘legal proceed¬ 
ing with respect to property’ in Para 12 must be taken 
to include land and other kinds of properties mention¬ 
ed in the previous paras. The question of compensa¬ 
tion for acquisition of land is a question with respect 
to the value of land and therefore it Is a legal proceed¬ 
ing with respect to land or with respect to property. 
“Legal proceeding” and “with respect to land’’ must 
be given a wide interpretation, and therefore, under 
Para. 12 the liability is of the successor Government, 
whiob has obtained that property on partition. Where, 
therefore, at the time of the partition of Bengal certain 
proceedings for compensation for land acquired in the 
district of Burdwan wore pending before the Distriot 
Judge at Burdwan and the land has fallen within the 
Provinoe of-West Bengal in the partition, tbo liability 
to pay compensation is on that Province and as the 
State of West Bengal represents that Province under 
the Constitution the proceedings must continue against 
that State. [Para 4] 

Purueottam Chatterjee — for Petitioners. 

Chandra Sekhar Sen, Sr. Qovt. Pleader and Jajne- 
swar Majumdar, Asstt. Govt. Pleader—tor Oppo¬ 
site Party. 

K. C. Chunder J.—These (our revision cases 
arise out of the Land Acquisition proceedings in 
Mouza Hirapur within the sub-division of Aean- 
sol in the district of Burdwan. Notification for 
acquisition of land was issued on 29th April 
1940. The Land Acquisition Collector gave his 
award on 10th February 1946 and on let April 
1945, the Province of Bengal took possession. 
Then on the application of the petitioners be- 
fore us the Collector made a reference under 
S. 18 to the District Judge of Burdwan on the 
question of valuation of the land, and this gave 
rise to Land Acqaisition case no. 9 of 1946. On 
15th August 1947, the Indian Independence Act 
oame into foroe and from that day the Pro¬ 
vince of Bengal was divided into two provinces 
of West and East Bengal. On 13th August 1949 
the province of West Bengal now represented 
by tbe State of West Bengal objected before 
the District Judge of Burdwan that in view of 
the Indian Independence Order Rights of Proper¬ 
ties, etc., of 1947 the liability now was that of the 
province of East Bengal or the Eastern Pakistan 
and the Province of West Bengal was no longer 
liable to pay the compensation whiob may be de- 
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termined for the land. By hia order dated 2lst 
November 1949 the District Judge gave effeot to 
this contention and held that the liability was 
that of the province of East Bengal and not of 
West Bengal. The present Rules W6re issued 
on 22nd December 1949 and the new Consti¬ 
tution of the Republic of India came into force 
from 26 th January 1950. The only question 
which arises in all these Rules is whether the 
liability to pay any additional compensation for 
the value of the land which may be determined 
by the District Judge was that of the West or of 
the East Bengal Government. Ordinarily as the 
land is within West Bengal and the acquisition 
has been wholly for the purpose of West Bengal 
the liability would be of that Government to pay 
adequate compensation as determined by the 
District Judge to the parties whose lands W9re 
acquired. Mr. Chandra Sekhar Sen appearing on 
behalf of the State of Bengal has contended first 
that in viow of s. 9, Indian Independence 
Order of 1947 these cases come within "other 
financial obligations’’ mentioned in this section 
and therefore the liability is that of the Province 
of East Beugal and not of West Bengal. On 
this point there is a decision of a Divisional 
Bench of this Court in the case of the Province 
of West Bengal v. Midnapore Zemindari Co. 
Lid , (A.I.R. (37) 1950 Oftl. 159), that the expre3- 
sion ‘‘and other financial obligations” as used 
in Article or Para. 9, Indian Independence Order, 
|1947, must bo givon a restricted meaning and 
construed ejusdem generis with the words 'loan 
and guarantees’ used in that article. It appears 
that no reasons were given for this construction 
and it also further has been contended that this 
is merely an obiter diotum as it was not neces¬ 
sary to decide this point in that case. It was in 
connection with a legal proceeding respecting 
rent payable and the Divisional Bench pointed 
out that rent arose oufcof a contractual obligation 
and contractual obligation was dealt with in Arti¬ 
cle or Para. 8 and therefore under that Article the 
liability was that of the West Bengal Government. 

In view of that decision it was unnecessary really 
to decide about "other financial obligations”. 

[ 2 ] Mr. Sen’s second contention is that even 
if it be held that Art. 9 did not apply and the 
liability was not of East Bengal under this 
Article, as no provision has been made as to 
which of the two successor Governments 
namely the East Bengal or Wc3t Bengal is to 
be substituted in place of the now non-existent 
proviuce of Bengal, the province of West Ben¬ 
gal cannot be substituted in place of the 
previous province of Bengal and cannot be 
made liable. There is no question that under 
s. 4 of the Legal Proceedings Order the District 
Judge’s Court at Asansol is the proper Court 


in whioh the present proceedings are to conti¬ 
nue. Mr. Sen’s contention is that Article or 
para. 12 of the Indian Independence Order 
1947 does not apply to the present proceedings 
before the District Judge and therefore there 
is no other provision for substitution and the 
petitioners before us who have obtained these 
Rules are not entitled to proceed against the 
State of West Bengal even if they cannot also 
proceed against East Bengal. It is to be pointed 
out ^hat by the Constitution Act of 1950 - 
the State of West Bengal i3 the sucoessibr to 
the province of West Bengal. It is also to be 
pointed out that in view of S. 6, General 
Clauses Act accrued rights and liabilities and 
proceedings in that connection are not affected 
by the repeal of Independence Act, 1947. 

[3] As regards the first contention relating 
to the interpretation of Art. 9 of the Indian 
Independence Order 1947, it is clear that that 
Article has some reference to s. 178, Gov¬ 
ernment of India Act, 1935, where tho same 
words "loans, guarantees and other financial 
obligations” are also used. It would appear 
from the Government of India Act in the 
subsequent sections that obligations considered 
in that connection are obligations which are 
charged upon the revenue or which are in the 
nature of grants eto. The word ‘financial’ in 
financial obligation’ has got to be given its 
technical meaning which it has in connection 
with matters of revenue and it cannot be given 
the wide meaning as equivalent to any kind of 
pecuniary liability. Further, it would appear 
that pecuniary liabilities arising out of different 
kinds of transactions have already been pro¬ 
vided in the Act and if 'financial obligations’ 
were not taken in a restricted technical sense, 
it would have been more appropriate to men¬ 
tion pecuniary liabilities except those already 
provided for in tho other seotions. We are 
therefore of opinion that ejusdem generis 
meaning is to be preferred in the present case 
and the interpretation put upon the Article 
previously by the Divisional Bench was the 
correct interpretation. 

[4] The Indian Independence Order, 1947, 
proceeds to assign rights and liabilities between 
the different provinces created as a result of 
partition of Bengal and the Punjab and bet¬ 
ween the other Governments and in that con¬ 
nection it deals first with property in which 
connection it makes provisions for land, bank 
notes, coins etc. and then as regards other pro¬ 
perties. It next goes on to deal with contrac¬ 
tual rights and liabilities. Then it deals with 
liabilities which are connected with revenue 
matters, namely, loans, guarantees and other 
financial obligations and finally it deals with 
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Viabilities arising out of Tort or Wrongs 
done. After making these broad divisions and 
assigning rights and liabilities under different 
heads, in Art. 12 it provides for substitution in 
pending proceedings in connection with differ- 
enb kinds of rights and liabilities and again 
mentions all the broad heads we have pointed 
out. The broad head under whioh, it is con¬ 
tended by Mr. Ohatfcerjee appearing on behalf 
of the petitioners, we should consider the pre- 
sent case is legal proceeding with respeot to 
property.” We have already pointed out that 
property has been taken to inolude land and 
other kinds of properties mentioned in the previ- 
ous Articles. The question of compensation 
for acquisition of land is a question with 
respect to the value of land and therefore 
it is a legal proceeding with respect to land 
or with respect to property. ‘'Legal Proceed¬ 
ing” and "with respeot to land” must be given 
a wide interpretation, and therefore under 
Art. 12 of the Indian Independence Order of 
1947 the liability was of the successor Govern¬ 
ment whioh has obtained that property on 
partition. There can be no doubt that the lands 
in West Bengal in the sub-division of Asansol 
in the District of Bard wan have fallen within 
the Province of West Bengal and therefore in 
the present case the Province of West Bengal 
now represented by the State of West Bengal 
was to be substituted in place of the previ¬ 
ous Provinoe of Bengal and the District Judge 
wa3 therefore not right in holding that the 
Land Acquisition proceedings could not conti¬ 
nue against the Province of West Bengal. 

[5] The Rules are made absolute. The Pro¬ 
vince of West Bengal in all these proceedings 
is to be substituted in place of the previous 
Provinoe of Bengal. 

[6] The petitioners will get their costs of 
these Rules. Leave to appeal is refused. 

[7l Sen J.—I agree. 

D.R.B. Rule made absolute . 

A. I. R. (37) 1980 Calcutta 485 [C. N. 174.] 
Das Gupta and Lahiri JJ. 

Sm. Purnasashi Devi — 1st Party v. Nagen. 
dr a Nath Bhattacharjyee — 2nd Party. 

Criminal Ref. No. 84 ol 1950, D/- 16-5-1950, made 
by Sessions Judge, Burdwan. 

(a) Criminal P. C. (1898), S. 488 (1) _ “Neglects 
or refuses to maintain’’—Inadequate maintenance. 

When the lawsaye ‘'neglects or refuses to maintain’’, 
U oannot but mean "Qegleots or refuses to maintain 
properly”. Where, therefore, a Magistrate finds that 
the maintenance which had been given by the husband 
la inadequate he has jurisdiction to pass proper order 
under 8. 488 (l). [p Ara 2 ] 

Annotadm : (’49 Com.) Or. P. 0., 8. 488, N. 11. 

1950 0/59 A 60 


(b) Criminal P. C. (1898), S.488 (l)-Malntenance 
— Cost of ordinary education. 

It is not correct to say that In no case can main¬ 
tenance be thought to include anything more than 
food, clothing and lodging. Thus the cost of ordinary 
education oan in the case of a middle class family be 
considered to form part of maintenance. [Para 3] 

Annotation : (’49-Com.) Cr. P. C , S. 488, N. 13. 

(c) Criminal P. C. (1898), S 488 (1)—Payment of 
annual allowance. 

There is no provision in S. 483 (1) for an order of 
payment of annual allowance, or any kind of annual 
payment. [Para 5 ] 

Annotation : (’49 Com.) Cr. P. C , S. 488, N. 13. 

(d) Criminal P. C. (1898), S. 488 (1)—Son 17 to 19 
years old—Allowance, if can be granted. 

The word ‘‘child” ha3 been deliberately used to leave 
the Coarts free to order maintenance for such sons 
and daughters as aro unable to earn livelihood for 
themselves, haviDg due regard to the clasB of sooiety 
to which they belong and other surrounding circum- 
stanoes. The faot, therefore, that the boh is 17, 18 
or 19 is no ground for refusing maintenance on his 
account. [ Para 6 ] 

Annotation : (’49-Oom.) Cr. P. C., S. 438, N. 9. 

S. S. SI ukherjec and Nalin Chandra Banerjet 

— for 1 b t Party 

Arun Kumar Dutla No. 2 — for 2nd Party. 

Das Gupta J. — This reference was made 
by the Sessions Judge of Burdwan recommend¬ 
ing that an order passed by the learned Magis¬ 
trate. Asansol, directing payment of Rs. 60 3 0 
per month and 11 Sali Bhati rice and 2 Salt of 
other variety of rico or its money equivalent por 
year to bis wife Sm. Purnasashi Devi for her 
maintenance and the maintenance of his legiti¬ 
mate child by her should be set aside. 

[2l Three grounds have been put forward by 
the learned Judge for his recommendation. The 
first is that as the learned Magistrate was of 
the view that the main’enanoe had been paid 
but the rate was inadequate, it could not in law 
be said that the busband had neglected or re¬ 
fused to maintain bis wife. In my judgment, 
this ground cannot prevail. When the law says 
"neglects or refuses to maintain”, it cannot 
but mean ‘‘neglects or refuses to maintain pro¬ 
perly.” Suppose one rupee was paid for the 
maintenance of a wife for a month, that would 
be paying some amount of maintenance, but it 
would be ridioulous to suggest that that in such 
maintenance which would stand in the way of 
the op-ration of 9. 488, Criminal P. C. In this 
case, the learned Magistrate found that the 
maintenance whioh had been given by the 
husband was inadequate. He had jurisdiction 
to pass proper order under 9. 488 (l), Criminal 
P. O. 

[3l The second ground is that “maintenance" 
includes food, clothing and lodging and it do«3 
not inolude cost of education. Even if the oost3 



466 Calcutta AbinaSH Chandba v. Sbeemani (Roxburgh J.) A. I. & 


of education were left out, it doe3 not seem to 
me that the amount ordered by the learned 
Magistrate in this case could be considered to be 
too high. Cut I do not see why the cost of ordi¬ 
nary education should not in the case of a 
middle class family be considered to form part 
of maintenance. It may be that when the case of 
a person of the cultivator class is being consider- 
ed, any education more than primary education 
should not be considered to form par; of main¬ 
tenance, but the case of middle class families is 
different. I am unable to agree with the learned 
Judge that in no case can maintenance be 
thought to include anything more than food, 
clothing and lodging. 

[ 4 ] The third ground is that while S. 488, 
Criminal P. C. empowers the Magistrate to fix 
a monthly allowance for the maintenance, the 
learned Magistrate had acted illegally in direct¬ 
ing annual payment of the paddy. In my 
opinion, the learned Judge was right in this 
criticism of the learned Magistrate’s order The 
operative portion of S. 48S, Criminal P. C. is 
in these words : 

“ . . . . order such person to make a monthly al¬ 
lowance for the maintenance of his wife or such child, 
at such monthly rate, not exceeding one hundred 
rupees in the whole, as such Magistrate thinks fit, 
and to pay the same to suoh person as the Magistrate 
from time to time directs.” 

[ 5 ] There is no provision for an order of 
.payment of annual allowance, or any kind of 
[annual payment. 

[6] It was contended by Mr. Dutt on behalf 
of the husband that as the son on whose behalf 
maintenance has been asked for is ago! 17 or 
18 or 19, he does not come within the meaning 
of "ohild” under S. *188, Criminal P. C. If it 
was intended to limit the maintenance to 
sons or daughters uplo a certain age, there 
seems no reason why the Legislature did not 
make use of explicit words to give effect to 
that intention. It seems to me that the word 
"child” has been deliberately used to leave the 
Courts free to order maintenance for such sons 
and daughters as are unable to earn livelihood 
for themselves, having due regard to their class 
of society to which they belong and other sur 
rounding circumstances. The fact, therefore, that 
the son is 17 or 18 or 19 is, in my opinion, no 
ground for refusing maintenance on his account. 

[7] In this view of the matter, I would main¬ 
tain the order passed by the learned Magistrate 
with this modification only that I would order 
payment of a lump sum money per month 
instead of Ks. 60-8 0 per month and ll Soli 
Bhati rice and 2 Sail of other variety of rice or 
its money equivalent per year as ordered by 
him. On consideration of all the circumstances, 
it seems to me that the proper order to make is 


that the petitioner must pay rs. 90 per month 
on account of the maintenance of his wife and 
child to his wife Sm. Purna Sashi Devi and I 
would order accordingly. This order will take 
effect from the date of the petition under S. 48S> 
Criminal P. C. 

[sl The reference is disposed of in these terms - 

[9] LahiriJ.—I agree. 

V.R.B. Order accordingly. 

A. I. R. (37) 1950 Calcutta 466 [C. N. 175.] 

Roxburgh J. 

Abniash @ Ambarish Chandra Boy — De¬ 
fendant — Petitioner v. <$. C. Sreemani — 
Plaintiff — Opposite Party . 

Civil Rule Nc. 1053 of 1949, D/- 15 11-1949. 

Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (XXXVIII [38) 
of 1948) S. 16—Pending proceedings — Applicability 
—S. 16 (1) is not intended to apply to pending pro¬ 
ceedings — Consequently there is no right oi ap¬ 
peal under S. 16 (2) in pending cases. [Para 2) 

Sxddheswar Chakravirty —for Petitioner. 

Abani Kanta Roy— lot Oppo3ite.Party. 

Order. — This is a Rule against an order 
passed in appeal purpDrting to be made under 
S. 16, West Bengal Rent Control Act, 1948. The 
landlord brought a suit for rent on 5th May 
I9i8. The Act in question came into force on 
1st December 1918 . The decision of the trial 
Court was made on 14th February 1948. 

[2] The short point taken before me is that 
as the suit began before the new Aot came into 
force the suit itself is not one under S. 16 (i> 
of the Act and therefjre there was no appeal 
under S 16 ( 2 ). The point does not appear to 
have been taken in the lower appellate Court. 
It could only be said that the suit was one 
covered by S. 16 (l) of the Act if it be held that 
the words ‘ or tried by” in that section which 
says "that no suit or proceeding by a landlord 
against a tenant for the recovery of rent or 
possession of any premises which the Court of 
Small Causes of Calcutta is competent to try, 
shall be instituted or tried by any Court other 
than the said Court of Small Causes of Calcutta 
are applicable to pending proceedings. The 
point was considered in the case of Amulya 
Batan v. Megh Mala , 53 C. W. N. 474 but it wa& 
not necessary for it to be decided then. That 
case related to a proceeding which was pending 
in the High Court and it was pointed out by the 
Hon’ble the Chief Justice that if the section ap¬ 
plied to pending proceedings one would have 
expected provision in that Aot as to what was to 
happen to pending proceedings in the High Court 
which by the provision of S 16 (i), if so inter¬ 
preted, were put an end to. I have been refer¬ 
red to the case of Sadar Ali v. Daliwuddin, 56- 
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Cftl. 512 : (A. I. R (I5t 1928 Cal. 6.0 F.B.) but 
that dealt with the effect of the amendment of 
the Letters Patent by whnh the right of appeal 
previously existing was taken away. I am of 
opinion that it cannot be said that S 16 (i)of 
the Act in question wa3 intended to apply to 
pending proceedings. Consequently s. 16 (2) 
does not apply. No right of appeal was given 
in pending cases, that is to say, in the present 
case. 

[8] The result is that the Bench of three 
Judges of the Small Cause Court had no juris 
diction to hear the present appeal The plaintiff 
had some right under s. 38, Presidency Small 
Cause Courts Act, and this appeal should be 
treated as an application thereunder and dealt 
with acpordingly. 

U1 The order of the Beuch is accorliogly set 
aside and the case is remanded to the Small 
Cause Court to be treatrd as one under S 38, 
Presidency Small Cause Courts Act There will 
be no order as to costs. 

V.B.B. Case remanded. 


A. I. R. (37) 1950 Caloutta 467 [C. N. 176.] 
Sen and K. C. Chqnder JJ. 


Satya Kishore Barterjee and others—Appel¬ 
lants v. Province of Bengal and others — 
Respondents. 

A. F. A. D. No. 1274 of 1945, D/- 1-6-1950, against 
decree of Diet. Judge, Nadia at Krishcagar, D/- 22 2 
1945. 

(a) Bengal Public Demands Recovery Act (III 
[3] of 1913), Ss. 34 to 37— Applicability — Suit for 
declaration that certificate is nullity — Limitation 
Act (1908), Art. 120. 

fieotlooB 34 to 37 relate to a certificate which has 
been duly made but whioh is dofective for some of the 
reasons mentioned in those sections. They have no 
application to a case when it is Alleged that the certi¬ 
ficate la a nullity. A suit for a declaration that tbe 
certificate was a nullity and not binding on the plain¬ 
tiffs would be governed by tbe provisions of Art. 120, 
Limitation.Act and not by 8. 34 and would aUo be not 
barred by reason of any of tbe Sa. 35 to 37. 

[Para 6] 

Annotation : (’42-Oom ) Lim. Act, Ait. 120 N. 7. 


(b) Civil P. C. (1908), Ss. 100, 101 _ Finding ol 
fact—Service of notice — Whether notice was 
aerved on persons required to be served is question 
oi fact—Reasons for fioding given by lower Court 
—No Interference In second appeal —Bengal Land 
Revenue Settlement Regulation (VII [7] of 1822) 
s * ( 4 )- [Para 7] 

Annotation : (’60 Com.) C. P. O., Be. 100-101 N. 61. 


(c) Civil P. C. (1908), Ss. 100, 101—New point — 
Question oi fact. 


Point which is a pure question of faot, not taken in 
the pleadings, nor argaed In tbe trial Court, nor taken 
in the grounds of appeal before tbe flrat appellate 
Court, nor argued there, nor even taken specifically in 
tha grounds of tbe seoond appeal, cannot be alhwed to 
ba argued in eaoaad appeal. [Para 8] 

An nota t io n :(’60-0oo.) a P. 0-, Be. 100,101 N. 66. 


(d) Civil P. C. (1908), Ss 100, 101 _ Question of 
tact—Making of proclamation _ Whether procla¬ 
mation was made, is question of fact-Bengal Land 
Revenue Settlement Regulation (VII [7] of 1822), 

s - 10 ( 4 )- (p a ra 81 

Annotation : (’50-Cjm.) C. P. C., Ss. 100 101 N. 55. 

(e) Evidence Act (1872), S. 114 -Official Acts __ 

Question whether proclamation under S. 10 (4) 
Bengal Land Revenue Settlement Regulation was 
made—Nothing alleged denying such proclamation 
—That proclamation was duly made can be pre¬ 
sumed -Bengal Land Revenue Settlement Regu¬ 
lation (VII [7] of 1822), S. 10 (4). [Pa rf 8 ] 

Annotation : (’46 Man.) Evidence Act, S. 114 N. 29. 

(f) Bengal Land Revenue Settlement Regulation 
(VII [7] of 1822), S. 10 (5) -Majority includes un¬ 
animity-Only one person appearing and accepting 
jama —Decision is binding on others not appearing 
though served with notice. 

The word majority in 9. 10 (5) includes unanimity. 
Thus where only one co-sharer appears and the rest do 
not, even though served with a notice, and the person 
appearing is willing to take the settlement, the persons 
not, appearing are bound by hia decision. In guc h a 
case the conduct in abstaining from appearing would 
indicate their willingness to abide by the decision of 
the majority, io this case unanimity of one person' 47 
G. W. N. 730, Rcl. on. 1 [Pftra 9 j 

(g) Bengal Land Revenue Settlement Regula¬ 
tion 1 VII [7J of 1822), S. 10(5)-Arrears of Revenue 
—Personal liability for-Liability whether extends 
only to the interest of defaulter In estate — Bengal 
Public Demands Recovery Act (III [3] of 19131 
S. 3 (6) and Scb. 1. 


Sub section (5) to S. 10 imposes a liability on the 
'interest and estate* for the revenue but it does not say 
that this is tbe oDly liability. Further, the arrears due 
constitute Government revenue and they constitute ‘a 
public demand’ aa defined in S. 3 (6), Bengal Public 
Demands Recovery Aot, 1913, read with Sob. 1 of the 
Aot. A certificate under the last mentioned Act may 
be issued by the Collector for the recovery of auch 
arrears and it may be executed in any of the wrjb 
mentioned in 8. 14. i. e. by attachment or sale of any 
property of tbe certificate debtor, by his arrost or by 
the other methods mentioned therein. It cannot there¬ 
fore be argued that the certificate debtor is not per¬ 
sonally liable for tbe arrears of tho revenue under 
B - 10 W- [Para 10] 

(h) Bengal Land Revenue Settlement Regula¬ 
tion (VII [7] of 1822), Ss. 10, 3 - Accreted land- 
Proprietors refusing settlement—Government farm¬ 
ing out land for certain period —Malikana paid to 
proprietors—Fresh Settlement, if can be offered 
after expiration of lease, to tbe proprietors — Pay¬ 
ment of malikana, effect. 

Tbe fact that the acoreted land is, nnder 8. 8, 
Bengal Land Revenue Settlement Regulation, 1822 let 
out in farm or the faot that the land is taken In khas 
poesession by the Government on the ground of the 
refusal of the proprietors to aocept tbe jama fixed by 
Government under 8. 6, Bengal Alluvian and Dilnvian 
Aof, does not take away the proprietary interest of the 
owners of the Asll land in the acoreted land. That 
Interest remains and all that tbe letting out in farm 
or the taking of the kb as possession by the Government 
amounts to is that the land is managed by Govern¬ 
ment on behalf of the proprietors. Tbe faot that 
Melikana Is paid to proprietors on such farming out or 
taking of khas possession by the Government would 
make it quite dear that the proprietors of the Asli 
land have a proprietary interest in the accreted land 
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vjhich would render them liable to be called upon to 
aocept or refuse a fresh settlement under S. 10 of the 
Regulation at the termination of the period during 
which the land is held either in farm or in khas. They 
cannot eay that by their refusal to accept the settle¬ 
ment in the beginning they have ceased to have any 
. nterest in the accreted land. A person to whom Mali- 
fcana is paid in accordance with the provisions of 
Regn. VII [7] of 1822 is a proprietor. (The term “ruali- 
kana”explained); 9 W. R. 102; 17 All. 1 (PC) and A I.R. 
(191 1932 Cal. 49 ,>Rel. on.; A. I. R. (11) 1924 Cal. 197, 
Diiting. [Para 11] 

Chandra Sekliar Sen and Satya Prosad Danerjee 

— for Appellants. 

Jajneswar Naiumdar, A.O. Pleader ; Urukramdas 
Chakravarty and Denoy Krishna Qhose — for 
Repondents (1, 3 and 2 respectively.) 

Sen J. — This is an appeal by the plaintiffs 
whose suit has been dismissed by both the Courts 
below. 

[•_>] It will be necessary to state a few facts 
for the proper understanding of the matter which 
is before us for decision. Touzi NO. 399 of Mahal 
Nawapara of the Nadia Collectorate is owned by 
the plaintiffs and defendants 2-11. Defendant 1 
is the Sta e of West Bengal. It is unnecesary to 
state the different shares held by the plaintiffs 
and defendants 2 to 11 in this Touzi. There was 
an accretion to this Touzi and that became 
Touzi No. 2G15 Char Nawapara whioh was settled 
temporarily, that is, for a period of 15 years 
with the plaintiffs and defendants 2 to 11 in 
accordance with the provisions of Bengal Allu¬ 
vion and D.luvian Act (Act ix L9] of 1817). Just 
before the term was coming to an end, the Col¬ 
lector of Nadia addressed the proprietors of the 
accreted Touzi asking them to take a fresh 
oettlemeLt. The plaintiffs refused to take fresh 
settlement. Thereupon the Collector farmed out 
tire Touzi in favour of the Chetlaugia Court of 
Werds which is defendant 3 for a period of one 
year pending the Revisional Settlement. On the 
expiry of that yeir, a fresh settlement had to 
belmade with the former owners and according 
to the State of West Bengal such fresh settle¬ 
ment was made under S. 10 (5) of the Bengal 
Land Revenue Settlement Regulation 1822 with 
fcke original owners. I may mention at this 
stage that a great deal of controversy has been 
raised by the plaintiffs as to whether the fresh 
settlement was legal, or whether it was at all 
binding on the plaintiffs. I shall deal with this 
controversy later. After this alleged fresh settle¬ 
ment, the accreted Touzi, namely, Touzi No. 2645 
of Char Nawapara, fell into arrears of revenue 
and it was put up for sale and purchased by 
'Jze State of West Bengal. The amount realised 
by the sale was not sufficient to meet the arrears. 
Thereupon, in accordance with the provisions 
of the Public Demands Recovery Act (Bengal 
Act hi [3] of 1913) a certificate was issued for 
the arrears against the alleged defaulting pro¬ 


prietors. The plaintiffs then instituted the pre¬ 
sent suit. 

[3] The plaintiffs’ case wa3 that the certificate 
is null and void and unenforceable against them 
for various reasons. I shall state only those rea¬ 
sons which were pressed before this Court. They 
are as follows : 

(i) In accordance with the provisions of S. 10 

( 4 ) of the aforesaid Regulation of 1822 it was 
incumbent upon the Collector to issue a notice 
as well as to promulgate a proclamation requir¬ 
ing the parties to whom the fresh settlement was 
being offered to attend and declare their agree¬ 
ment or non-agreement to the jama proposed to 
be assessed on the land. It is argued on behalf 
of the plaintiffs that no notice was issued, nor 
was there any proclamation made. 

(ii) According to the provisions of S. 10 (5) of 
the aforesaid Regulation, when a fresh settlement 
is offered if any ferson or persons, summoned to 
appear and to express his or their agreement or 
disagreement, omit to attend, he or they shall be 
bound by the decision of the majority of those 
w r ho may attend and agree or disagree to the 
jama. In this case, the plaintiffs point out that 
ono person only attended, namely, defendant 3 
and that there could, therefore, be no majority. 
In these circumstances, it is argued, the plaintiffs 
would not be bound by the acceptance of the 
settlement by defendant 3. 

As a subsidiary point, it was argued that, even 
if the plaintiffs were bound by the deoision of 
defendant 3, if the revenue fell into arrears, the 
plaintiffs’ interest in the Touzi only would be 
liable for the arrears and the plaintiffs would 
not be personally liable. 

(iii) The third point argued was this: After 
the expiration of the period of 15 years when the 
time came for making a fresh settlement, the 
1 laintiffs refused to take a fresh settlement and 
the Collector farmed out the Touzi to defen. 
dant 3, the plaintiffs getting merely a Malikana 
in respect of the Touzi. By reason of this act of 
the Collector, the plaintiffs ceased to have any 
rights or liabilities as proprietors of the Touzi, 
and not having any joint property in the Touzi 
they were not liable to be asked to take fresh 
settlement, nor were they liable to be bound by 
a fresh settlement being taken by the majority 
of persons attending pursuant to a notice issued 
under S. 10 ( 4 ) of the aforesaid Regulation 

of 1822 . 

[ 4 ] These are points which have been argued 
before us. 

[5] As stated before both the Courts below 
dismissed the suit. The suit was dismissed not 
only on the merits but also on the ground that 
it was barred by limitation by reason of the pro¬ 
visions of S. 34. Publio Demands Recovery Act, 
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and also barred by the provisions of Ss. 35, 36 
and 37 of the last mentioned Aot. 

[6] I shall deal 6rst with the question whether 
the suit is barred by limitation or otherwise by 
reason of the provisions of S3. 34 to 37, Public 
Demands Recovery Aot. In my opinioo, none 
of the eeotions relied upon by the Courts below 
have any application. The plaintiffs’ suit was 
for a declaration that the certificate was a 
nullity. The sections relied upon by the Court 
below relate to a certificate which has been duly 
made but which is defeotiye for some of the 
reasons mentioned in those sections. They have 
no application to a case when it is alleged that 
the certificate is a’nullity as in the present case. 
The suit, in my opinion, would be governed by 
the provisions of Art. 120 , Limitation Act and 
is, therefore, well within time. It is also not 
barred by reaeon of any of the other provisions 
of the sections above mentioned for the reasons 
just stated. 

[7l As regards the first point, I find that the 
Courts below have found as a matter of fact 
that notice was served upon the plaintiffs and 
all the other defendants who were required to 
be served with notice. The learned Judge has 
given his reasons for coming to this conclusion 
and on second appeal I can find no justification 
for interfering with such a finding of fact. 
I hold, therefore, that the notice was duly 
served upon the plaintiffs and the others to 
whom re settlement was being offered. 

[8l As regards the making of the proclamation, 
I find that this point was not taken in the plead, 
ings, nor was it argued in the trial Court. It 
was not taken in the grounds of appeal before 
the first appellate Court, nor was it argued 
there. In this Court in the grounds of appeal 
no such specific point has been taken. This is a 
pure question of fact and on second appeal Ido 
not see why I should entertain such a question 
when it was never argued in the Cour's below. 
I must presume that official acta were duly per¬ 
formed when nothing is alleged denying such 
performance. The first ground, therefore, fails. 

[9] As regards the second ground, I am of 
opinion, that it is not tenable. The defendant 3 
did appear and agree to the settlement. The 
plaintiffs and the other defendants did not 
trouble to attend. Their conduct, having regard 
to the provisions of S. 10 (5) of the aforesaid 
Regulation of 1822 indicated that they would be 
willing to be bound by the decision of the majority 
of the persons who did appear. Mr. Sen argued 
that when one person appeared there conld be no 
majority. The same argument would hold good 
if two persons appeared, then also there could 
be no majority. Carried to its logical conclusion, 
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if all of several persons who appeared agreed or 
disagreed to take a settlement, then also there 
would be no majority, because there would be a 
unanimity. This illustrates the unsoundne3s of 
the argument propounded on behalf of the 
plaintiffs. The word ’majority’ would include 
unanimity. If one person appears, the decision 1 
is unanimous and therefore it would bind the 1 
others. Mr. Sen very fairly drew our attention 1 
to tbe decision in the case of Naresh Chandra * 
v. Sm. Snehalata Guha, 47 c. w. N. 730, wherej 
Rau J. held that one person appearing and I 
accepting the jama offered by the Collector! 
bound the others by reason of the provisions of! 
S. 10 (6) of the aforesaid Regulation. The second.' 
point, therefore, fails. 

[10] The subsidiary point raised by Mr. Sen 
on behalf of the appellants that although their 
interest in the estate may be liable for the 
arrears of revenue they cannot be held per- 
sonally liable is based on tbe latter part of sub- 
s. (5) of S. 10, Bengal Land Revenue Settlement 
Regulation, 1822. The passage he relies on is in 
these terms : 

“And bis or tbeir interests and estate shall, unless 
otherwise specially allowed, be held responsible lor the 
Government revenue and be liable to sale in the event 
of aDy arrear accruing on acoount of tbe settlement.” 

Mr. Sen suggests that this passage indicates that, 
tbe method therein mentioned is the only method 
open to Government to realise its dues. In my 
opinion there is nothing in tbe sub-seotion to 
justify euob a view. The sub-section imposes a 
liability on the ‘interest and estate’ for the 
revenue but it does not say that this is the only 
liability. Further the arrears due constitute 
Government revenue and they constitute ‘a 
public demand’ as defined in S. 3 (6), Bengal 
Public Demands Recovery Aot, 1913. read with 
Sob. l of the Act. A certidcate under the la3t 
mentioned Act may be issued by the Colleotor 
for the recovery of such arrears and it may be 
executed in any of the ways mentioned in S. 14, 
i.e, by attachment or sale of aDy property of 
the certificate debtor by his arrest or by tha 
other methods mentioned therein. There is 
therefore no substance in this subsidiary point 
raised on behalf of the plaintiff. 

[Ill There remains the last point. The view 
of Mr Sen seems to be that when the plaintiffs 
refused to take a fresh settlement on the expiry 
of 15 years, they ceased to have any farther 
interest in the accreted touzi and therefore they 
were not liable to be called on to take a fresh 
settlement under the provisions of 8. 10 of the 
aforesaid Regulation He argued that all their 
interest oeased to exist in tbe accreted touzi and 
they could in no sense be held to have any pro. 
prietary right therein. In my opinion, this argn- 
ment must also fail. When land is gained by 
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gradual accession, it shall be considered to be part 
of the estate to which it is annexed. This is clear 
from the provisions of s. 4, Bengal Alluvion and 
Diluvian Regulation xi [li] of 1825 . Thus this 
accreted touzi became part of the zemindary 
which was Touzi No. 399 of Mahal Nawapara of 
the Nadia Collectorate and the proprietors of 
the zemindary which may be called the Asli 
zemindary became proprietors of the accreted 
tauzi, subject to their paying suoh revenue as 
Government was entitled to fix for the acoreted 
touzi. The right of Government to fix the 
revenue for such alluvial land is to be found in 
the Bengal Alluvion and Diluvian Act, 1847 
(central Act ix [9] of 1817). Section 6 provides 
,for it. Now if the proprietors of the Asli touzi 
do not agree to pay the revenue fixed, then the 
( Government is entitled either to settle the land 
in farm or to take khas possession of the land 
and manage it. In either of these cases, the 
Government is bound to pay the proprietors 
"Malikana”. This is provided for in s. 3 , Bengal 
Land Revenue Settlement Regulation, 1822 , and 
in 8. 5 of the same Regulation. The Govern, 
ment however, cannot let out the land in farm, 
or take khas possession of it for any term 
exceeding 12 years. It is quite clear from these 
provisions that after the expiry of the farming 
lease, if the land is let in farm, or after the 
expiry of the period for which the Government 
had decided to take khas possession, the Gov¬ 
ernment is again bound to offer the accreted 
j touzi to the proprietors for taking a fresh settle- 
;ment on such jama as the Government fixes. If 
again the proprietors refuse to take settlement, 
the land would be let out in farm, or taken in 
khas possession for such period as the Govern. 
|ment thought fit not exceeding 12 years. Qn the 
expiry of such period, there would again have 
to be an offer for a fresh settlement and so on. 

It is quite clear from the provisions of these 
sections that the fact that the land is let out in 
farm or tho fact that the land is taken in khas 
possession by the Government on the ground of 
the rtfusal of the proprietors to accept the jama 
fixed by Government does not take away the 
proprietary interest of the owners of the Asli 
land in the accreted land. That interest re¬ 
mains and all that the letting out in farm or 
the taking of khas possession by the Govern¬ 
ment amounts to is that the land is managed by 
Government on behalf of the proprietors. The 
tact that Malikana is paid to proprietors would 
make it quite clear that the proprietors of the 
Asli laud have a proprietary interest in the 
accreted land which would render them liable 
to !,q called uj.ou to accept or refuse a fresh 
set .ement at the termination of the period dur. 
leg which the land is held either in farm or in 


khas. The term ‘Malikana’ has been defined in 
Wilson’s Glossary edited by Mr. A. 0. Ganguli 
and Mr. N. D. Basu (vide pp. 511 to 613). In one 
passage Malikana has been defined as ‘Pertain- 
ing or relating to the Malik or proprietor, as his 
right or due.” It is also defined as ‘‘an allowance 
assigned to a zemindar or to a proprietary culti¬ 
vator, who from some cause, as failure in paying 
his revenue, or declining to accede to the rate 
at which his lands are assessed, is set aside 
from the management of the estate, and the 
collection and payment of the revenue to Gov¬ 
ernment, which offices are either transferred to 
another person, or taken under the management 
of the Government Collector.” This definition 
clearly shows that a person to whom Malikana 
i3 paid in accordance with the provisions of 
Regulation VII of 1822 is a proprietor. Malikana 
has also been defined as an inalienable right of 
proprietorship. 

[ 12 ] In this connection I would refer to the 
decision of this Court in the case of Herranund 
Shoo v. Ozeerun , 9 w. R. 102, where it was held 
in a special appeal that the right to Malikana 
is a proprietary right constituting an interest in 
the land and that it is not the same a 3 rent. 

[13] I would also refer to the case of Deo 
Kuar v. Man Kuar, 21 I. a. us at p. 161 : (17 
all. l p. c.) where Malikana is defined as an 
allowance made to proprietors who have been 
dispossessed by Government for the reasons 
stated in that case. It is thus clear that Malikana 
is a sum which is received by a proprietor. It 
is true that the proprietors may not be in pos¬ 
session, but they are proprietors nevertheless. 

[14] I would also refer to the case of Mahendra 
Narayan v. Abdul Ga/ur, 35 0 . W. N. 1233 at 
p. 1235 : (a. i. r. ( 19 ) 1932 cal. 49). This case 
was redied upon by the plaintiffs as supporting 
their contention. I am of opinion that it does 
not do so. It was observed by Suhrawardy J. 
at p. 1235 that Malikana is a grant of a portion 
cf the revenue in view of the pre-existing pro¬ 
prietary rights. It was argued that the words 
‘pre-existing proprietary rights’ meant that 
those rights did not exist when Malikana was 
granted. That is a wrong interpretation. What 
was meant was that Malikana is an amount 
which is payable because of the already existing 
proprietary right in the person to whom Malikana 
is granted. The passage does not mean that the 
proprietary right which had existed from before 
ceased to exist upon the grant of Malikana. 

[15] Mr. Sen depended upon a passage 
appearing in the judgment of this Court in the 
case of Soudamini Dassya v. The Secy, of 
State, 50 cal. 822 : (A I. R. (ll) 1924 cal. 197). 
The passage appears at p. 838. We have read 
the passage and we do not think that it has any 



I960 Subaomal ShajvMA v. The State (Das Gupta J.) Calcutta 471 

reference to the facta of the present case, The the sale proceeds were not sufficient, the Colleotor 
faots there were entirely different In that case was justified in issuing a certificate against the 


there had been an accretion to a zemindary and 
it was assessed to revenue, hut the proprietor of 
the zemindary refused to take settlement with 
the result that the accreted lands were consti¬ 
tuted into a new estate which was permanently 
■settled with the holder of another zemindary. 
That person became proprietor of the new estate 
which had become a separate estate independent 
of the old estate in all respects. In these cir¬ 
cumstances, it was held that the Malikana paid 
to the original zemindars did not indicate that 
he had a proprietary right in the accreted lands. 
The settlement of the accreted lands was made 
under S. 1 of Act XXI [ 2 ll of 1853. The present 
case is quite different. The plaintiff’s received 
Malikana in respeot of the accreted land while 
it was let out in farm for a period of one year 
to defendant 3 on the plaintiffs refusing to take 
re-settlement. The accreted land was not consti¬ 
tuted into a separate estate and permanently 
settled with any one. No new proprietor was 
given the laod. Thus the plaintiffs’ proprietary 
right in the accreted land remained in them and 
because they had such proprietary right Malikana 
was paid to them. Malikana was paid to the 
pliintiffs under quite a different law from that 
under which Malikana was paid in the case of 
Soudamini Dassya v The Secy, of State, 50 
cal. 822 : (A I. R. (ll) 1921 Cal. 197) where the 
accreted land was created into a new permanent 
estate and settled with a person other than the 
original zemindar as proprietor. 

(16) If the matter is looked at from another 
point of view, I think that it would be evident 
that the plaintiffs had a proprietary interest in 
the acoreted Touzi. A Touzi cannot exist without 
a proprietor. Somebody mu3t therefore fulfil 
the position of a proprietor. Obviously the 
holder of the farming lease is not the proprietor. 
If Government takes khas possession for pur¬ 
poses of management it cannot be the proprietor. 
The proprietor must necessarily be the person 
on whose behalf khas possession is taken or on 
whose behalf rent is farmed. In other words, 
the plaintiffs and his co-sharers must be the 
proprietors. 

[171 I hold, therefore, that the plaintiffs held 
a joint interest in the acoreted Touzi and that 
the Government was bound to offer settlement 
to them and the other oo-sharers in accordance 
with the procedure laid down in 9.10 of the Bengal 
Land Revenue Settlement Regulation vn [7] of 
1822. The plaintiffs, therefore, are bound by the 
acceptance of the settlement by defendant 3 and 
consequently they are liable to pay the revenue 
for the laud. That revenue not having been 
paid, the land was rightly put up for sale and as 


plaintiffs. 

fis! In my op : nion, the Courts below were 
right in dismissing the suit. The appeal is 
accordingly dismissed with costs in favour of 
defendant respondent l. 

[19] K C- Chunder J. — I agree. 

ll G.D. Appeal dismissed. 

A I R. (37) 1950 Calcutta 471 [G. N.177.] 
Das Gupta and Lahiiu J J. 

Surajmal Sharma and others — Accused —• 
Petitioners v. The State — Opposite Party. 

Criminal Revn. No. 131 of 1950, D/- 17-4-1950, 

Criminal P. C. (1898), Ss. 227, 228, 255, 256 _ 
Alteration in original charge — Alteration not only 
read and exolain-d but accused asked whether he 
pleaded guilty—Effect. 

Where the Magistrate not merely reads and explains 
to the accused the alteration in the original oharge but 
asks them whether they are guilty and the plea of guilty 
or not is taken under 3. 25-5, the Magistrate ought, 
after this to follow the procedure laid down in S. 256 
and the subsequent sections in spite of the fact that 
the alteration in the chirge wa3 not material. 

[Paras 11, 12] 

Annotation : (’49-Com.) Criminal P. C., S. 227, 
N. 10 ; S. 223, N. 1 ; S. 2-36, N. 2. 

Suresh Chandra Talukdar and Nikhil Chandra 
Talukdar — for Petit ! oners. 

N. K. Sen — tor the State. 

Das Gupta J. — This Rule was obtained 
by the33 petitioners against an order of Mr. 
G. Kumar, Presidency Magistrate, Calcutta, con- 
victing the petitioners under s 116 / 161 , Penal 
Code, and sentencing them to rigorous imprison, 
ment for six months, each. 

[2] A preliminary point has been taken by 
Mr. Talukdar on behalf of the petitioners that 
the trial has been vitiated by the fact that the 
charge on which the petitioners were originally 
tried was altered after arguments of both aides 
had been heard and immediately before judg¬ 
ment was delivered, on 13th February 1950. The 
charge originally framed was in these words: 

“That yoa, on or about the 21st day of April 1949, 
at Calcutta abetted the commission by one Sri Kedar 
Nath Sett, Civil Supply Officer, a publio servant in the 
department of Civil Supplies, of an offence under 
S. 161, Penal Code, punishable with Imprisonment for 
accepting Rs. 100. a gratification other than legal re¬ 
muneration, as a motive for forbiaring to do an official 
aot viz., to mend the adverse note Ei. I made by the 
aforesaid officer in his inspection book which said 
offence wa3 not committed in consequence of the abet¬ 
ment, and thereby committed an offenoe panishable 
under S. 161/116. Penal Code., and within my oo- 
gniaance.” 

[ 3 ] From Order no. 15, dated 18th February 
1950 , it appears that at the time of writing 
judgment, it appeared to the learned Magiatrate 
that the oharge framed was not happily worded 
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aod bo he altered the charge. The order con¬ 
tinues in these words : 

“As the alteration ig purely a technical one, it is not 
likely to prejudice the accused if the case be proceeded 
TVI tb immediately. So, judgment will be delivered to¬ 
day at 3.30 p. m.” 

( f4] The charge as altered reads thus : 

‘That you, on the 21st day of April 1949, at 
Keventer’s Milk Shop, New Market, Calcutta, abetted 
the commission by Sri Kedar Nath Sett, an Inspector 
of the Civil Supply Department, of an offence under 
S. 161, Penal Code, by ofleriog him Ex. 1, a 100 rupee 
C/N, ag illegal gratification, so that he might be induced 
to change big inspection report dated 24ih April 1949 
(Ex. 2), and thereby committed.” 

[5] It appears that this amended charge wa 3 
read over and explained to both the accused and 
that they pleaded not guilty. After this plea of 
not guilty of the accused, it appears, without 
any further examination of any witness or any 
further argument, the learned Magistrate deli¬ 
vered his judgment convicting and sentencing 
the petitioners as stated above. 

[C] In his explanation to the Rule, the learned 
Magistrate has said that the original charge 
was not at all materially altered by the newly 
framed charge, that only the wording of the 
charge was changed and as in his opinion, the 
accused were not likely to be prejudiced in their 
defence, he proceeded immediately and delivered 
the judgment. 

[7] Seotion 227, Criminal P. C., authorises 
any Court to alter or add to any charge at any 
time before judgment is pronounced and provides 
that every such alteration or addition shall be 
read and explained to the accused. 

[8] Section 228, Criminal P. C. t provides that 
if the alteration or addition is such that proceed¬ 
ing immediately with the trial is not likely to 
prejudice the accused in his defence, the Court 
may, in its discretion, after such alteration or 
addition has been made, proceed with the trial 
as if the altered charge had been the original 
charge. 

[9] Section 229, Criminal P. C., provides that 
if the altered charge is such that proceeding im. 
mediately with the trial is likely, in the opinion 
of the Court, to prejudice the accused or the 
prosecutor, the Court may direct a new trial. 

[ 10 ] Section 231, Criminal P. C., provides that 
whenever a charge is altered or added to by the 
Court after the commencement of the trial, the 
prosecutor and the accused shall be allowed to 
re-call or re-summon and examine with re¬ 
ference to such alteration or addition any witness 
who may have been examined and also to call 
any further witness whom the Court may think 
to be material. 

flJ] It has to be noticed that while S. 227, 
Criminal P. C., by itself only requires that every 
such alteration shall be read and explained to 
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the accused, the learned Magistrate did not 
merely read and explain to the accused but 
apparently asked them whether they were guilty 
and the accused said that they were not guilty 
of the charge as altered. This plea of guilty or 
not is taken under S. 255, Criminal P. C„ and' 
after this has been done, the procedure which 
has to be followed is laid down in S. 256 aod in 
the subsequent sections of the Code of Criminal 
Procedure. 

[ 12 ] I am prepared to agree with the learned 
Magistrate that no material alteration was made 
in the charge by the change which he did effect, 
but the fact remains that he did take a new plea 
of the accused and so in spite of the fact that 
he might have proceeded under S. 228 , Criminal 
P. C., as if the altered charge was the original 
charge, he did not so proceed. As soon as he 
took a new plea of the accused to the charge, he 
ought to have followed the procedure as laid 
down in S. 256 and the subsequent sections of 
the Code of Criminal Procedure. In my opiaion, 
the preliminary point taken ehould prevail, 

[13] I would, therefore, set aside the order of 
convictions and sentences passed upon the accused 
and iemand the case to the learned Magistrate 
for re-trial from the stage where the accused's 
p’ea was taken. The trial should be by some 
Magistrate other than Mr. G. Kumar. 

[14] Let the petitioners continue on the same 
bail. 

[15] Lahlri J. — I agree. 

Case remanded. 
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Sen J. 

Akhil Ranjan Das Gupta — Defendant 1 
— Petitioner v. B. N. Biswas — Plunttff — 
Opposite Party. 

Civil Buie No. 1226 of 1919, D/- 16-12 1949, against 
order oi Munslff 3rd Court, Alipur, D/- 19 5 1949. 

Civil P. C. (1908), O. 6, R. 17 — Amendment by 
adding new ground of relief. 

The general rule is that amendment should be gener¬ 
ously allowed unless such amendments would cau3e 
prejudice to the defendant by reason of surprise or by 
reason of the fact that the amended claim had become 
barred by limitation or Bimilar other reasons. 

[Para 3] 

Where the plaintiff sues in ejectment on the ground 
of the termination of the tenancy by notice to qnit, an 
additional ground of relief, namely, the non-payment 
of rent for three consecutive months under the West 
Bengal PremiEes Bent Control (Temporary Provisions) 
Act, does not alter the character of the suit and can 
be allowed. [Para 3] 

Annotation : (’44 Com.) C. P. C., O. 6, R. 17, N. 10. 

Sudhir Chandra Majumdar — for Petitioner. 

Panchanan Chose ahd Ranajit Ghoae 

— for Opposite Party. 


Akhil Ranjan D.±s Gupta v. Biswas 
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Order — This rule hag been obtained by the 
defendant against an order allowing the plain¬ 
tiff to amend his plaint. 

[ 2 ] The facts are these. The plaintiff ins¬ 
tituted a suit in ejectment against tbe defendant 
when the West BsDgal Premises Rent Control 
(Temporary Provisions) Act, 1948, was not in 
foroe. His suit was bassd on a notioe to quit 
and the bar to the recovery of possession which 
had been laid clown in the Calcutta Rent Ordin¬ 
ance, 1916, then in force was sought to be re¬ 
moved by the plea that the pi tin tiff required 
the premises bona fide for his own use and oc¬ 
cupation. While the suit was pending, the pre¬ 
sent Act (The West Bengal Premises Rent 
Control (Temporary Provisions) Act. 1948) came 
into force. Section 12 (3) of the present Act 
lays down that if a tenant fails for three con¬ 
secutive months to pay or deposit in accordance 
with the provisions of this Aot any rent paya. 
ble by him in respect of any premises which 
has accrued due after the commencement of 
this Act, the interest of the tenant in such pre¬ 
mises shall on such failure be ipso facto deter¬ 
mined and he shall no longer be deemed to be 
a tenant. The plaintiff applied to amend his 
plaint by an averment to the effect that the 
defeodant had failed to pay rent for three con¬ 
secutive months and that by reason of the provi¬ 
sions of S» 12 (3) of the aforesaid Act the tenancy 
had terminated ipso facto This prayer for 
amendment was resisted, but tbe Court below 
had allowed it. 

[ 3 l Learned advocate appearing on bebalf of 
the petitioner contends that this amendment 
Bhould not be allowed as it changes the nature 
of the suit and that it introduces a new cause 
of action and he has cited certain oases before 
me in support of this view. In my opinion each 
case muBt be deoided upon its own particular 
faots. The general rule is that amendments 
should be generously allowed unless such amend¬ 
ments would oauee prejudice to the defendant 
by reason of surprise or by reason of the fact 
Ithat the amended claim had become barred by 
(limitation or similar other reasons. I do not 
wish to lay down any general principle or state 
any exhaustive list of conditions under which an 
amendment may be allowed or disallowed. I 
would say that in the present aase the amend¬ 
ment does not alter the plaintiff's oa?e at all. 
The plaintiff has sued in ejectment and the suit 
still remains a suit in ejectment. The cause of 
action has also not been altered. The plain, 
tiff's cau-e of action in the original suit was the 
termination of the tenancy. The plaintiff is 
relying upon the same cause of action. He is 
only adding an additional ground in support of 
his am * that the tenancy has ceased. In the ori¬ 


ginal plaint his case was that the tenancy had been ^ 
terminated by a notice to quit. In tbe present case 
by an amendment he wishes to add another 
ground upon which the tenancy has been ter-j 
minated namely the ground of non-payment of 
rentfor three consecutive months. Whether this 
ground can be allowed to prevail or not is a 
matter which will be decided in suit. 1 express 
no opinion on that point. I can, however, see no 
reason why the plaintiff should be prevented 
from stating this ground in his plaint by way 
of amendment. It is suggested by learned advo¬ 
cate for the petitioner that the suit should be 
fought out upon the original ground alleged in 
the plaint and that if the plaintiff fails he may 
be entitled to file a fresh suit on the additional 
ground now sought to be taken by way of 
amendment. I think that to accede to this 
prayer would be to encourage multiplicity of 
suits. This should be avoided wherever po si- 
ble. 

[ 4 ] In these circumstances I uphold the deci¬ 
sion of the Court bilow and discha r ge this rule 
with cos's. 

V B.B. Rule discharged. 


A. I. R. (37) 1930 Calcutta 473 [C. N. 179.] 
G. N. 1)a3 and Goha JJ. 

Sm. Charu Bala Dasi—Defendant — Appel¬ 
lant v. Province of West Bengal — Plaintiff 
— Respondent. 

A. F. 0. D No. 256 of 1949 (Probite), D/- 12 6-1950, 
against deoree of Sub-Judge, 2od Court, 24 Parganas 
at Alipore, D/- 12-11 1949. 

(a) Hindu law—Succession—Hindu dying with¬ 

out any heirs — Government takes the property by 
escheat —Constitution of India. Art. 296 : 8 M. I. A. 
500 (P. C.), 2?el. on. [Para 9] 

(b) Precedents—Authority of — Decision merely 
based on concession of a pleader — Decision is not 
binding : 2 Beng. L. R. 28 (F. B.), Bel. on. 

[Para 13] 

Annotation : (’50-Com,) Civil P. C., Pre N. 16. 

(c) Hindu law—Succession -Dayabhaga — Stri- 
dhan of prostitute. 

The mere fact that a Hindu woman has adopted the 
life of a prostitute does not 6ever the tie which con¬ 
nects her to her kindred by blood, aod consequently, 
the etridhan property of a Hindu woman who has 
adopted the life of prostitute passes upon her death to 
her heirs under the Bengal Sohool of Hindu Uw. 

(Para 17] 

(d) Hindu law — Succession — Dayabhaga — 
Degraded woman—Succession to stridhan of pros- 
titute sister. 

Under the Bengal school of H ndu law a degraded 
woman does not succeed to the atridhan property of 
her degraded sister : 25 Cal. 254, Approved. 

[Para 44] 

Hxralal Chakravarly ani Syamaias Bhaiiacharya , 

— for Appellant. 

Jajneswar Majumdar — for Respondent. 

G. N. Das J.—This appeal is directed against a 
decision of Mr. B. 0. Nandy Majumdar, Sab- 
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ordinate Judge, 2 nd Court, Alipore, dated 12 th 


November 1919, revoking the grant of letters of 
administration to the appellant. 

[- 2 ] The facts are not in controversy and are 
a3 follows : The appellant Charubala and Santa- 
mani were sisters. They belonged to the Kai- 
barta caste. They were widows and subsequently 
lapsed into prostitution. The said Santamani 
died on 15th January 19i6. At the time of 
her death she owned and possessed premises 
No. 6A Nabu Roy Lane, Calcutta. On 6th April 
1946 the appellant made an application for the 
grant of letters of administration to the estate 
of Santamani. This wa3 registered as Letters 
of Administration case No. 51 of 1916. 

[3] Thereafter Butto Krishna Saha and Atui 
Krishna Saba, set up a Will alleged to have 
been executed by Santamani. This was regis¬ 
tered as Letters of Administration Case No. 51 
of 19 j 6. Charu Bala filed an objection. The 
application was dismissed on 2nd June 1917 on 
the finding that the Will was a forgery. But 
Krishna and Atui filed an appeal to this Court, 
being F. A. 296 of 1917. In the meantime 
Letters of Administration Case No. 51 of 1916 
had been stayed. This was proceeded with, as a 
result of the dismissal of Letters of Administra¬ 
tion Case no. 54 of I9i6 and an order for the 
grant of letters of administration was made on 
18th June 1917 and the letters of administration 
were issued to the appellant. 

[4] The aforesaid First Appeal No. 296 of 
1917 was dismissed on 219t January 1919. In 
the course of the hearing (Ex. c.3) this Court 
directed the issue of a notice on the Senior 
Government Pleader so that he might appear 
and take note of the proceedings in view of the 
fact that Charubala could not be the heir of her 
sister and the estate may go to the Crown by 
escheat. Accordingly the respondent Province 
of Bengal claiming title to the estate of Santa¬ 
mani, initiated proceedings under s. 263, Succes¬ 
sion Aot, for revocation of the grant of letters 
of administration to the appellant on the ground 
that the grant had been obtained by a false 
suggestion that Charubala was an heir of Santa¬ 
mani, suppressing the fact that Santamani was 
a prostitute and on the further ground that the 
proceedings to obtain the grant were defective 
in substance because no citation was issued to 
the respondent, the latter being entitled to the 
estate of Santamani by w^y of escheat. 

[ 5 ] The appellant filed an objection on the 
ground that the respondent, the applicant for 
revocation of the grant, had no locus standi 
to make the application inasmuch as the appel¬ 
lant was an heir to the estate of Santamani, 


and the respondent could not take by way of 
escheat. 

[6] The principal issue which arose was whe¬ 
ther the appellant succeeded to her sister Santa¬ 
mani, 

[7] The Court below held that the appellant 
was not an heir to her degraded sister Santa¬ 
mani and on this fiading, revoke! the grant. 
The present appeal is directed against the 
order revoking the grant. 

[8l Mr. Hiralal Chakravarty appearing for 
the appellant ultimately limited his contention 
to the sole ground that under the Dayabhaga 
law a degraded sister inherits the stridhan of 
her degraded sister, the parties not belonging to 
the twice-born clas? and that accordingly the 
Crown could not take by way of escheat and 
had no locus standi to apply for revocation of 
the grant of letters of administration, to the 
appellant. 

[9] The right of the Crown to take by escheat 
the property of a H'ndu subject, though a 
Brahmin, dying without heirs was firmly estab 
lisbed in the case of the Collector of Masuli- 
pitam v. Cavely Venkata Narrainapah, 8 
M. I A. 500 at pp. 526-527 : (2 W. R. 69 (p. C.)). 
An attempt to curtail the right of the Crown by 
limiting its application only to cases of entire 
absence of blood relations wa3 put down by this 
Court in Satish Chandra v. Handas Mitra, 33 

C. XV. N. 98 at p. 100 : (A I.R. (21) 1934 Cal. 399). 

[ 10 ] The question, therefore, remains whether 
the appellant is an heir to her degraded sister 
Santamani under tho Dayabhaga School of 
Hindu law. 

[Ill The Assistant Government Pleader who 
appeared for the Province of Bengal, submitted 
that the point was covered by the decision in 
Sarnatniyee Bewa v. Secy, of State, 25 Cal. 
251 : (2 C. W. N. 97). 

[ 12 ] Mr. Chakravarty fairly admitted that 
the point now raised was directly deoided in 
that case. He however, submitted that the deci¬ 
sion in that case proceeded on a concession made 
by Mr. Golap Chandra Sarkar, learned vakil 
appearing for the appellant. 

[13] It may be conceded that the decision, if 
it had been based merely on the concession of 
the learned vakil, would not have been binding 
on us: Omrit Koomaree v. Luckhee Narain, 
10W .R. 76 at p. SO : (2 Beng. L. R. 28 (F.B.)). 

[ 11 ] Turning however, to the decision itself, 
it appears that it did not prooeel merely on 
concession of the learned vakil. Reference may 
be made to the following passages in the judg¬ 
ment: 

“It is conoeded, as it must be, that If the Hindu 
Law governs this case, it must be the Hindu Law of 
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the Bengal School; and that according to the law of 

that school the sister is no heir” (p. 255). 

**•••• 

''Moreover it would be a strange anomaly, that 
though the sister is no heir to a female proprietor 
under the Bengal School of Hindu Law, if they remain 
undegraded, yet if they both lapse into prostitution, 
the one beoomes an heir to the other, quite apart from 
custom” {p. 256). 

[15] We are, therefore, bound by the decision 
and this appeal must be dismissed unless we 
hold that the view taken in that case is wrong 
and that the matter should be referred to a Full 
Bench. 

[16] We have, therefore, to consider whether 
the view taken by Macleon C. J. and Banerji J. 
in Sarnamoyee's case, (25 Cal. 254 : 2 c. w, N. 
97) was wrong. 

[17] The parties in the present case are 
admittedly governed by the Bengal School of 
Hindu Law. It is dow settled that the mere fact 
that a Hindu woman has adopted the life of a 
prostitute does not sever the tie which connects 
her to her kindred by blood, and that conse¬ 
quently. the stridhan property of a Hindu woman 
who has adopted tie life of a prostitute passes 
upon her death to her heirs under the Bengal 
School of Hindu Law. Ilanlal v. Tripura 
Charan, 40 cal. 660 at p. 677 ; (19 I. C. 129). 

[18] The question, therefore, is whether under 
the Bengal School of Hindu Law a sister is an 
heir to the stridhan property cf her sister. 

[19] I shall begin my disoussion of the ques¬ 
tion by a reference to the texts of the Bengal 
School. 

[20] Dayabhaga, chap, lV, deals with succession 
to woman’s property. Section 2 deals with 
succession of a wonmn’d children. Section 3 then 
deals with the succession to the separate pro. 
perty of a childless woman. 

[21] The author then deals with the claims of 
certain specified relations, and concludes as 
follows: 

“Again, on failure of theae six, it must be under¬ 
stood, that the succession devolves on the father-in- 
law, the husband’s elder brother and the reel, accord¬ 
ing to thfir nearness ol kin (the nearest aapinda being 
the heir)” 8. 39 (Colebrooke’s translation). 

[82] Paragraph 42 then says: "Thus has suc¬ 
cession to the separate property of a childless 
woman been explained." The enumeration of 
heirs in Jimutvahan's Dayabhaga thus stops 
with the sapindas of the woman. 

[23] The same is the case with Baghnnandan’s 
Dayotottwa, ch. X, S. 38. 

[24] Sribrishna Tarkalankar in his Dayak- 
rama Sangraha ch. IT, section VI §. 11 to 13 
carries the line a little forward. I may quote 
the translation of the said paragraphs by F. M. 
Wynch except in regard to an omission made in 
fasagraph lit) which ia added in italiae. 


Paragraph (II) 

In default of all saplndas, those allied by common 
oblation of water, and those descended from the same 
patriarch in the male line, succeed in the same order 
as in the case of the property of males. 

Paragraph (12) 

Failing all these, in the case of the property of a 
Brahmin woman, Brahmanas Inhabitants of the same 
village, exceedingly learned in the vedae, are entitled 
to the succession. 

Paragraph (13). 

But in the case of the property of a woman of the 
Chatriya and other tribe?, the kmg is exclusively enti¬ 
tled to the inheritance. 

[25] Ifc may be noted in passing that para. (12) 
must now be held to be inapplicable in view of the 
deoision of the Lords of the Judicial Committee 
in the Collector of Masidipatam v. Cavely 
Venkata Narramapah, 8 M. I. a. 500 : (2 W. R. 
59 P. C ). 

[S6] Srikrishna, therefore, extends the line to 
sakuloyas, eamanodakas, and samanoprobaras of 
the woman’s husband. How far the paragraphs 
quoted above extended the line also to sapindas, 
sakulyas, samanodakas and samanoprabaras of 
the father of the woman is doubtful. 

[27l Texts of Bribaspati and of Katyayana, 
Loth quoted in Raghunandan’s Institutes (Udba- 
watattam) Vol. ii, p. 72 take opposite views, the 
former text negatives the right while the latter 
recognises the same. In Jagannath Tarcapan. 
chanan’s Digest translated by H. T. Colebrooke 
(1874 Ed.) vol. II, S 513 at p. 624, after setting 
forth the line of succession upto the fourteen 
persons ascending and descending from her 
husband (eamanodaka) it is stated as follows: 

“After these, her kindred on her father’s Bide, as far 
aa the tenth person ; after them the family of her 
mother ; and lastly, the King takes the estate, oxci-pt 
the property of a Brahmani woman. This brief exposi¬ 
tion may suffice.” 

[28] The above are all the texts bearing on 
the point. I shall now deal with the opinions of 
the text-book writers. Commenting on Jagan. 
nath’s Digest, Sir Gooroodas Banerji in Hindu 
law of Marriage and Stridhan (Tagore Law 
Lectures 1878) 5th Edn., Lecture XI, p 500 
observes : 

‘'Considering bow anxiously the Hindu law tries to 
prevent escheat to the CroWD, and bearirg In mind the 
other reasons stated In the last lecture, I think it may 
be safely affirmed, on the authority of Jagannath, that 
on failure of other belra, a woman’s kinsmen on the 
father's and mother’s side socceed to her stridhan ac¬ 
cording to the Bengal School.” 

[29) Shyama Charan Sarkar in Yyavastha 
Darpan vol- l Urd Edn ) 255, Ss. 306-309 limits 
the line to husband’s samanodakas'and does not 
extend the same to the woman’s sapindas. 

[ 80 ] In Cowell’s Hindu law (Tagore Law 
Lectures 1871) Lecture X the line of succession to 
stridhana baa not been traced beyond the 
children. 
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[31] In Mayne’s Hindu law, loth Ed. s. 639 
p. 761 the line of inheritance to stridhana accord- 

t° Dayabhaga school is thus carried forward: 

Failing them, ber husband’s sobulya3 and eamano- 
dakas. Lastly acjordiog to Jagannatba, the father's 
Kinsmen come In as heirs, and after them, the 
mother’s kinsmen." 

[32] In West, Buhler and Majid’s Hindu law 
of Inheritance etc. 4th Ed. Book i ch iv B. 
Section 7 pp. 507 508 the inclination of the 
authors seems to be in favour of conceding the 
right to the woman’s own kinsmen 

[33] In Mulla’s Hindu law 9th Ed. S. 155, 
and 8. 167 p. 149. p. 151 succession to Stridhana 
according to Dayabhaga has bean extended to 
(ll) Husband’s Sapindas, Sakulya3, Samano- 
datas ( 12 ) Father's kinsmen. 

[34] Travelyan’s Hindu law, 2 nd Ed., p. 461 
takes the same view. 

[35] In Golap Chandra Sarkar’s Hindu law 
8th Ed. ch. xllt s 6, p. 6i6, succession to both 
classes of Stridhana, according to Dayabhaga, 
goes upto ( 7 ) Husband’s Sapindas (8) Father’s 
kinsmen. 

[36] The text writers who have conceded the 
right to a woman’s blood relations (kinsmen) 
as regards her own stridhan property base their 
opinion entirely on Jugannath’s Digest. The 
authority of Jagannath’s Digest (also spoken of 
as Colebrook’a Digest), on questions of Hindu 
law is well established. It ranks only next to 
Jimutavahana, Righunandan and Srikrisbna, 
Katki v. LaJcpati Pujan, 20 C w. N. 19 at 
p. 23 : (A .1. R. (2) 1915 Cal 214), Kerry Kolitari 
v. Moniram Kolita, 19 w. R. 367 : 13 r.eng l. r. 

1 F.B.). 

[87] The Judicial decisions in this Court have 
however taken a view different from that of 
Jagannatba. In Sarnamoyee's case, 25 Cal. 254 : 
(2 0 . \v. N. 97) a Division Bench, of which Sir 
Gooroodas Banerji J. was a member a view 
contrary to that of Jagannath was taken. 

[38] The view so taken was followed in other 
cases in this Court. Thus in Sundari Dossee v. 
Nemye Charan, 6 c L J. 372 the olaim of a 
sister’s daughter to inherit the stridhana of her 
maternal aunt was negatived. Again in Satish 
Chandra v. Haridas Mitra, 38 0. w. N. 98 : 
(a. I. R. (2l) 1934 Cal 399) the right of a sister’s 
son s son to inherit the stridhana of a woman 
was negatived. Thus all the decisions in this 
Court take a view of the law which is contrary 
to the opinion expressed in Jagannath’s Digest 
and do not recognise the right of inheritance of 
the father s relations of a woman in respect of 
her stridhana. 

[39] Mr. Chakravarty referred us to the case 
of Narayan Pundahk v. LaJcshman Daji, 51 
Bom. 784 : (a. 1 . r. ( 14 ) 1927 Bom. 456 ) where a 


sister was held to be an heir to the stridhana pro¬ 
perty of a prostitute. The reasoning of Patkar J. 
who delivered the judgment of the Court was 
that the prostitute might be regarded as a lower 
class than the Sudras, and that as the order of 
succession to the estate of a deceased prostitute 
was not laid down in the texts, the Courts ought 
to act according to rules of justice, equity and 
good conscience. Such rules for purposes of suc¬ 
cession might be found in Manusanhita chap, ix 
verso 187 i.e. 1 To the nearest sapinda the inheri¬ 
tance shall belong” and that as the particles of 
the mother’s body abound in the daughters, 
applying the principle of analogy the sisters 
should be regarded as sapinda of each other and 
of the mother. 

[40] The above line of reasoning is inappli¬ 
cable to cases governed by the Dayabhaga 
school of law for the following reasons : ( 1 ) In 
determining the succession to the stridhana pro¬ 
perty of a woman, the more accepted view is 
that it is regulated by the doctrines of spiritual 
efficacy except in certain specified cases, covered 
by express texts, Banerjee’s Hindu Law of 
Marriage and Stridhan (Tagore Law Lecture 
1878 Edn. 5 pp. 476 477, the claim of the 
sister cinnot be supported on this principle. ( 2 ) 
The texts of the Dayabhaga which deal at 
length with succession to the stridhana property 
of a woman use the word Stri which, according 
to the Sabdakal, adruma applies equally to un¬ 
degraded and degraded relations As such the 
texts of the Dayabhaga would be applicable. 
The result would then, be that a sister would 
not be entitled to succeed to her sister. (3) Sir 
Gooroodas Banerj-e in Hindu Law Marriage and 
Stridhana (Tagore Law Lectures 1878) Edn. 6 
pp. 458 459 opined that the texts of Dayabhaga 
would not apply to degraded woman. This is 
contrary to the observations of Mookerjee J., in 
Hiralal’s case, 40 Cal 650 at p. 677 : (19 1 . C. 
129 F.B ). Even if we adopt the view of Sit 
Goo oodas Banerjee, the position would be that 
the case of succession to the stridhana property 
of a degraded woman would be unprovided for 
in the texts. In such a contingency, the Court 
would be justified in applying the analogous 
provisions of Hindu law. Mayne on Hindu Law 
Edn. 10 S 634 p. 763. In this view also the sister 
would not be heir to her sister. 

[41] It is unprofitable to discuss cases govern¬ 
ed by ether schools of Hindu law, on the ground 
that they are founded on theories wholly diver¬ 
gent from those which underlie the Bengal 
School of Hindu Law. 

[42] Even if we assume that Jagannath's 
view would apply, it is problematical whether the 
expressions ‘father’s or mother’s kindred include 
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a widowed and degraded sister under the Daya- 
bhaga School. 

[43] The foregDing di?cussion does not induce 
ua to dissent from the view taken in Swarna . 
moyee Bewa's case, 25 oal. 254 : (2 C. W. N. 97) 
which has been consistently followed in Bengal 
for about half a century. 

■ [i 4 l In my opinion, a degraded woman does 
not inherit the stridhana property of her de- 
'graded sister, under the Bengal School of Hindu 

Law. 

[45] The appellant was, therefore, not an 
heir to her sister Santamoni. Accordingly the 
Province of Bengal had locu3 standi to apply 
for revocation of the grant of letters of adminis¬ 
tration to tbe appellant. The sole contention of 
the appellant must accordingly be overruled. 

[46] The result, therefore, is that the appeal 
fails and must be dismissed with costs. Hearing 
fee 5 gold mohurs. 

[ 47 ] Guha J.— I agree. 

K.S. Appeal dismissed. 

k. 1. R. (37) 1930 Calcutta 477 [C . N. 180.] 

MfTTER J. 

Kalicharan Ganguly — Plaintiff v. Rame¬ 
swarlal Agarwalla — Defendant. 

Ordinary Original SuitNo. 4044of 1949, D/* 5-4-1950, 

Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act, (XVII [17] of 
1950), Ss. 16 and 18 (1) — High Court in Original 
Side, if has seisin of pending suits. 

An elementary rule of construction of statutes is to 
reconcile, if possible, the apparent conflict between the 
two sections. Applying that rule and in order to bring 
S. 16 into harmony with S. 18 one haa to read the 
word ‘or’' in S. 16 as meaning “and." Unless this is so 
read, S. 18 will not mean what it says; and further, 
the seotion will be entirely robbed of its content, be- 
oause there is no provision in this cumbrous statate 
foe transfer of pending suits to Courts set out in Soh.B. 
The High Court in Its Original Side has, therefore, 
seisin of suits whioh were filed under the West Bengal 
Premises Rent Control (Temporary Provisions) Act, 
(XXXVIII [38] of 1948) and were pending when tbe 
Rent Control Act of 1950 came into force. [Para 14] 

Sridhar Chatterjee — for Plaintifl. 

T. P. Das —for Defendant. 

Judgment.—This ia a suit for ejectment on 
the ground of the tenanoy having been deter¬ 
mined ipso facto by reason of default in paying 
rent for three successive months. The suit was 
filed in September 1949 when the West Bengal 
Fremisee Rent Control Aot of 1948 was in force. 

[3] The plaintiff let out the premises con¬ 
cerned to the defendant as a monthly tenant 
with effect from 1st November 1948 at a rent of 
Be. 300 per month. The terms of the tenancy 
were incorporated in a document whioh was 
executed on 17th October 1948. 

[8] The plaintiff’s case is that the defendant 
was very often in arrears with his rent and that 


he failed to pay any rent for June, July and 
August 1949. It was a term of the tenancy that 
reut should be paid in advance on or before the 
15th of the current month. The defendant having 
thus defaulted in raying rent for three consecu¬ 
tive months, the plaintiff filed tbe present suit 
on 21st September 1949. 

[ 4 ] The defendant’s case as pleaded is that 
at the time of the agreement setting out the 
terms of the tenancy he paid to tbe plaintiff 
Rs. 1000 as salami and Rs. 100 as pleader's fees 
in connection with the agreement. According to 
him. he was subsequently advised that the pay¬ 
ment of a salami was illegal and that the said 
sum of Rs. 1000 was refundable. His oase further 
is that when in June 1919 he threatened the 
plaintiff with legal proceedings to recover the 
said amount, the parties, agreed that the said 
salami and the advance deposit of Rs. 200 which 
the defendant had paid to the plaintiff would 
be set off against rent for the months of July to 
December 1949 Thus according to the defen¬ 
dant, no rent was due to the plaintiff at the 
date of the institution of the suit. This case is 
set out both in para 8 of the defendant’s affi¬ 
davit sworn on 4th January 1950 and in para. 4 
of his written statement. The said affidavit was 
used in opposition to the plaintiff’s application 
for summary judgment under chap. 13A, Ori¬ 
ginal Side Rules’. 

[ 5 ] By the time the suit came up for hearing, 
the West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act xvn [17] of I960 had 
become law. In view of this legislation I have 
allowed an issue to be raised as to jurisdiction. 

[6l The following are the issues : 

(1) Has the Coart jurisdiction to try this suit ? 

(2) la the suit maintainable ? 

(3) lathe defendant in arrears in respect of rent 
since June 1949 or at all ? 

(4) To what relief, if any, is the plaintifl entitled ? 

(His Lordship after discussing tbe evidence dis¬ 
posed of issue 3 in favour of the plaintiff and 
proceeded :) 

[ 7 - 12 ) As to issue 2, namely, whether or not 
the suit is maintainable, Mr. T. P. Das’s con¬ 
tention was that the deposit of rs. 200 had been 
agreed to be held as rent for the last month of 
the tenancy and that therefore there was no de¬ 
fault in paying rent for three consecutive months. 
On that footing, according to Mr. Das, there was 
default for two successive months at the date of 
the institution of the suit. The answer to this 
contention ia to be found in tbe agreement itself 

which by para. 12 provides : 

“This amount will be regarded as being the rent for 
the final month when the tenant vacates the premises 
as aforesaid." 

That being so, the defendant cannot take ad¬ 
vantage of the said deposit in order to avoid 
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default for three successive months. The deposit 
having been held as rent for the last month of 
occupation, the tenancy had been ipso facto 
determined before the institution of the suit. 


1 -— — - — w 

Issue 2 is therefore answered in the affirmative. 

[13] Mr. Sridhar Chatterjee appearing on 
behalf of the plaintiff argued that in view of 
the definition of the word "tenant” in S. 2 (ii) 
of the new Act S. 16 has no application to a 
suit such as this. Section 2 (li) is as follows : 

“ Tenant’means any person by whom rent is, or 
but for a special contract would be, payable for any 
premises, and includes any person who is liable to be 
sued by tbe landlord for reot.” 

This definition is materially different to that 
under the old Act, by S. 2 (li) of which the word 
‘tenant’ was defined as follows : 

“ ‘tenant' means aDy person by whom, or on whose 
account, rent i-;, or but for a spjcial contract would be, 
payable for any premises and includes a legtl represen¬ 
tative, as defined in the Code of Civil Procedure, 1908 
of the tenant and a person continuing in possession 
after tbe termination of a tenancy in hie favour.” 

As under the new Act a tenant does not include 
a person continuing in possession after the ter¬ 
mination of a tenancy in his favour, the defen 
dant, whose tenancy had been validly determined 
under the old act by reason of default is not a 
tenant within the meaning of s. 2 (ll) of the 
new Act. Section 16 speaks of a suit by a land¬ 
lord against a tenant in which recovery of 
possession is claimed. According to the new de¬ 
finition of the word ‘tenant,’ this suit can no 
longer bo treated as a suit against a tenant, but 
must be regarded as a suit against a trespasser; 
although under the old Act, having regard to 
the definition of a ‘tenant’ the suit was a suit 
by a landlord against a tenant As Mr. Chatter- 
jee does not press for eviction, it is not necessary, 
in my view, to decide this point. 

[14] I now turn to the consideration of the 
issue as to the jurisdiction of tbis Court to try 
this suit. The question for determination is 
what is the position of pending suits in view of 
the West Bengal Premises Rent Control (Tern 
porary Provisions) Act xvii [ 17 ] of 1910 ? Sec 
tions 16 and 18 are the two relevant sactions for 
the purpose. The words ‘ no other Court shall 
bo competent to entertain or try such suit" in 
S. 16 , except those Courts sot out iu sch. ‘b ’ 
seem to nullify the effeot of the words ‘‘the 
tenant may apply to the trial Court within 60 

da y 0 .” occurring in sub a. (l) of s. 18 . An 

elementary rule of construction of statutes is to 
reconcile, if possible, the apparent conflict be¬ 
tween the two section?. Applying that rule and 
in order to bring s. 16 into harmony with S. 18, 
one has to read the word ‘or” in s 16 as 
meaning and. The word ‘or’ is not always dis¬ 
junctive. Here the word ‘or* seems to me to be 
interpretative or expository of the former word 


‘and.’ Unless this is so read. s. 18 will not mean 
what it say?; and further, the section will be 
entirely robbed of its content, because there is 
no provision in this cumbrous statute for transfer 
of ponding suits to Courts set out in Sch. b. 
This is an obvious lacuna in this statute of dark 
prolixity. That being so, unless effect is given 
to the plain words of s. 18, there will he a com¬ 
plete deadlock in the practical working of the 
Act For these reasons, [ am clearly of opinion 
that the High C mrt in its Original Side has 
seisin of all pending suits and the new Act does 
not take away its jurisdiction to tr> these suits. 
A pending suit such as this, is however to be 
disposed of in the manner expressly provided 
for in S 18. Sub-section ( 5 ) of 8 18 is as folioW 3 : 

‘‘(5) If at tbe date when this Act oom:3 into force a 
suit for ejeotment of a tenant is pending whether ’in 
trial Court, or in Cmrt of first or second appeal in 
which no decree for ejectment wou'd be pissed except 
on the ground of defaulc in payment of arrears of rent 
under tbe provisions of the West Bengal Promises Rent 
Control (Temporary Provisions) Act (XXXVIII [38] of 
1948) the Court shall exercise tbe powers of granting 
relief against ejeotment given by S. 14 of this Act 
following the provisions and procedure of that seciion 
as far as may be necessary, and for the said purpose 
shill make 3uch order for amendment of pleadings, 
production of evidence, remand, payment of co^ta a* 
may be neceesary or juit.” 

Seotion 14 provides for protection against evic¬ 
tion in certain circumstances A reference to 
S-- 12 , 14 and 18 , which must be real together 
shows that the relief of absolute ejectment open 
to a landlord under the old Act has now been 
amended to one of conditional ejeotment, the 
condition being that if within the time express¬ 
ly mentioned in the statute, namely, a fortnight, 
the tenant pays up all arrears of rent together 
with interest, then he should be allowed to con¬ 
tinue to occupy the premises as a tenant. This 
p03ition is accepted by both parties. That being 
so, the plaintiff is entitled to a decree for 
Rs. 2000 being arreari of rent upto the end of 
last month Accordingly, I order that the defen¬ 
dant should pay to the plaintiff the said sum of 
Ra. 2000 together with interest at the statutory 
rate on the fifteenth day from the date of this 
order excluding the date of the order. The 
defendant must pay the cost9 of the suit. 

[15] My attention has been drawn to the con¬ 
cluding portion of s 14 which requires that tbe 
Court 

‘■shall make an order on the tenant lor paying the 
aggregate of the amounts (specifying in the order such 
aggregate sum) on or before a date fixed in the order.” 

On the Original Side, it is not possible for any 
Judge to arrive at an aggregate sum which will 
include the costs of the suit. Any figure that I 
may mention a3 costs oan only be an arbitrary 
figure and muat work to the prejudice of one of 
the parties. The absence of suoh an order as to 
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coats is an advantage to the defendant who is 
conoerned to retain his tenancy with least pay¬ 
ment. The order as to cost3 must be separated 
from the order as to payment of arrears of rent 
together with interest. The defendant must, 
therefore, pay the costs of this suit when taxed. 
In default of the payment of Rs. 2000 together 
with interest at the statutory rate within the 
time mentioned, there will be a decree for 
possession. 

v.R.B. Order accordingly. 


A. I. R. (37) 1950 Caloutta 479 [0. N. 181.) 
Sen and K. C. Oeunder JJ. 

Shew Narayan Singh — Defendant — Peti¬ 
tioner v. Brahmanand Singh and others — 
Plaintiffs — Opposite Party . 

Civil Revn. Case No 1832 of 1949, D/ 2-6-1950. 

Civil P. C. (1908), O. 1, R. 3 and O. 2, R. 3 — 
Different causes of action against different parties 

_Joinder of, in one suit —When allowed —A suing 

B on breach of contract and C, D and E lor damages 
for tort of conspiracy with B to bring about the 
breach in one suit—Suit not bad for multifarious- 
ness. 

A sued B for damages for breach of contract to 
supply certain number of bricks. Later on, A came to 
know that C, D and .Eoonapired with B to bring about 
the breach of the oontract. He therefore obtained leave 
to join them as defendants in the suit along with B 
and alleging the conspiracy, claimed the same amount 
of damages jointly and severally again it them also. It 
was contended that the suit was bad for maltifariouB- 
neasag two entirely different causes of action which were 
not common to all the defendants were joined together 
in one suit : 

Held that the suit was properly framed and there 
was no misjoinder of parties or causes of aotion; 

(Para 7] 

That the suit clearly fell within the provisions of 
O. 1, R. 8 as the relief arose out of the act of causing 
breach of oontraot, right to relief was available against 
all the defendants jointly, severally or in the alternative 
and the same question namely breaoh of oontract would 
be common to all the suits if they were separately filed; 

[Para 9] 

That O. 1, R. 3 is Dot confined to joinder of parties 
only but that it also embraces joinder of causes of 
aotion agiinst different parties, and that O. 2, R. 3 
must not be interpreted so as to override or render 
nugatory the provisions of O. I, R. 3. It is, therefore, 
permissible to join different causes of action against 
different defendants in one suit so long as the atipula- 
tionsset oat in 0. 1, B. 8 are complied with; [Para 12] 
That the breach of contract was the question of faot 
which affected all the defendants. It was therefore a 
common question of faet which had to be proved against 
all the defendants In the'Bolt. Though it was true that 
even if this common question of faot was proved, an 
additional faot, viz., oonspiracy was required to be 
proved if the added defendants were to be made liable, 
It did not matter as O. 1, B. 8 did not stipulate that 
all the questions of faot arising in the suit must be 
oommon. It waB sufficient if one common question of 
fact arose: A. I. R. (6) 1918 Cal. 858, Bel. on. 

[Para 15] 

That though the olalm against B was based on the 
breach o! a ooatraetoat right sfhUe the lUm against 
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the other defendants was based on the breach of a 
common law right, the right to relief was available in 
respect of both sets of defendants becauso the contrac¬ 
tual right has been infringed. If it bad not been in¬ 
fringed no qu-stion of tort would ariie. In such a case 
one suit against all was permissible : A. I. R. (25) 1938 
Rang. 185, Rel. on; Case law discussed. [Para 18] 

Annotation: ('44 Com ) Civil P. C , 0. 1, R. 3, N. 2, 
PCS. 10. 11 ; 0. 2, R. 3, N. 9. 

Chandra Sekhat Sen and N. C. Talukdar 

— for Petitioner. 

Dwijendra Nath Das — for Opposite Party. 

Sen J. — The faots giving rise to this rule 
briefly are a3 follows : The present plaintiffs 
are the heirs and legal representatives of the 
original plaintiff Bishwanath Singh. For tbe 
sake of brevity and convenience f shall deal 
with this rule as if Bishwanath Singh is still 
alive and shall describe him as the plaintiff. 

[-2] The plaintiff instituted a suit in the Court 
of the Second Subordinate Judge, Hooghly 
against Ram Narain Singh for damages for 
breach of contract, alleging that Ram Narain 
Singh had entered into a contract with him 
agreeing to supply him with 10 lakbs of manu. 
factured bricks in return for 250 tons of coal 
which the plaintiff would supply to him. The 
plaintiff carried out his part of the contraot but 
Ram Narain Singh in ooliuai;n with one Binde- 
swari Singh removed a large number of bricks 
which were manufactured by Ram Narain Singh 
for the purposes of the contract. In spite of re. 
peated demands Ram Narain Singh refu-:ed to 
perform his part of the contract and the plain¬ 
tiff claimed dimages to the extent of Rs. 20,000 
for breach of contract. This was the suit as ori¬ 
ginally framed. Thereafter tbe plaintiff applied 
for attachment before judgment of the bricks 
and at this stage he came to know that the 
defendant Ram Narain Singh Bindeswari Pro- 
sad Singh, Ilazari Singh, Rajen Singh and 
Tbakur Shew Narayan son of Bindeiwari Prosad 
had conspired together and pursuant to that 
conspiracy, Ram Narayan Singh broke tbe afore¬ 
said contract. Having obtained this knowledge 
the plaintiff applied to amend his plaint by 
alleging this conspiracy and by adding Binde- 
awari Singh Ilazari Singh, Rajen Singh and 
Thakur Shew Narayan as defendants. He amend- 
ed his claim by claiming Rs. 20,000 as damages 
against all tbe five defendants. The application 
was rejected by the Subordinate Judge. The 
plaintiff then moved this Court but did not 
make the defendants proposed to be added par- 
ties to this rule. The rule was heard ex parte 
and made absolute, the amendments were allow- 
ed and tbe proposed defendants were made 
defendants 2-5 These defendants then applied 
to this Comt for expunging tbeir namea from the 
record. This Court held that they had no locus 
standi in the rule as they were not parties 
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the time when the rule was disposed of and 
rejected the application. This Court stated that 
these added defendants were not bound by the 
order and it was oren to them to agitate the 
matter before the trial Court. This last order 
was passed by my brother Chunder. The added 
defendant 2 then applied before the Subordinate 
Judge for striking out the names ol the added 
defendants. The learned Judge has refused the 
application stating that no good ground has 
been made out for strikicg out the added defen¬ 
dants names. Against this order the present 
rule ha3 been obtained by the defendant Thakur 
Shew Narayan praying that his name and these 
of the other added defendants be struck out. 

[3] The only question whioh falls for decision 
in this rule is whether the plaintiff should be 
allowed to amend his plaint in the manner 
stated above and add the petitioner and the 
other three persons viz., Bindeswari, Hazari 
Singh and Rajen Singh as defendants in the Suit. 

( 4 ] The contention on b -ha'f of the petitioner 
is that the amendment to the plaint and the 
aforesaid addition of parties makes the suit bad 
for multifariousness and that this course i 3 not 
sanctioned by the provision of the Code of Civil 
Procedure In developing this argument learned 
advocate points out that the plaintiff’s claim 
against the defendant I Ram Narayan Singh is 
one for breaoh of contract whereas his claim 
against the others is for damages for the tort of 
conspiracy. These claims, he argues, are based 
on different causes of action whioh are not 
common a3 against all the defendants and there¬ 
fore they cannot be united in the same suit. He 
refers to o. a, r. 3 (l). Civil P. 0., which is in 
the following terms 

"Save a3 otherwise provided, a plaintiff may unite 
In the same suit several oause9 of action against the 
same defendant, or the same defendants jointly; and 
any plaintiffs having causes of action in which they are 
jointly interested against the same defendant or the 
same defendants jointly may unite such causes of action 
in the same suit.” 

[5] On behalf of the plaintiff opposite party 
learned advocate argues that the plaintiff bases 
his case on one material fact viz., the breach of 
the contract made between him and the defen¬ 
dant 1 Ram Narayan Singh. This breach was 
brought about by all the defendants in conspiracy 
and therefore it was permissible to sue all the 
defendants for relief in one suit. He relies for 
this contention on the provisions of o. 1 , R. 3 
which is in the following terms : 

All persons may be joined as defendants against 
whom any right to relief in respect of or arising out of 
the same act or transaction or series of act 3 or trans¬ 
actions is alleged to exist, whether jointly, severally or 
in the alternative, where, if separate suits were brought 
against such persons, any common question of law or 
faot would arise.’' 


[6] I must say at the outset that the judg¬ 
ment of the Court below is not of much assistance 
to us. The points raised have not been discussed 
and the application has been disposed of by 
saying that no reason had been shown why the 
amendment or addition of the defendants should 
not be allowed. 

[ 7 ] In my opinion the suit is properly framed 
and there is no misjoinder of parties or causes 
of action. Before dealing with the case law on 
the subject I propose to consider the matter by 
reference to the words of the relevant provisions 
of the Code of Civil Procedure. I have already 
quoted o. l R. 3. In my opinion this suit clearly 
falls within its provisions. The first point to be 
determined is whether the ‘right to relief’ claimed 
by the plaintiff is ’in respect of or arising out of 
the same act or transaction or series of acts or 
transact : ons.’ The relief olaimed by the plaintiff 
is damages. The damages claimed is in respect 
of the breach of the contract between him and 
Ram Narayan Singh. So far as Ram Narain 
Singh is concerned, the breaoh alone 13 sufficient 
to afford relief. As regards the other defendants 
in addition to the breach the plaintiff must 
prove that there was a conspiracy between them 
and Ram Narain Singh to ciu3e the aforesaid 
breach. But there can be no claim for damages 
against any of the defendants unless there has 
been a breach of contract and the plaintiff 
claim* one sum and ore sum only against all 
the defendants, viz., compensation for this loss 
occasioned by the breach. Separate sums are 
not cliimed for breach of contraot and for tort. 
Thus the relief or damages arises out of the act 
of causing the breach of contract. To me it 
seems clear that the relief is undoubtedly "in 
respect of or arising put of the same act or trans¬ 
action” or at any rate out of ‘'the same series 
of acts or transactions.” Th§ act or transaction 
or the series of acts or transactions is the breach 
of contract and its attendant circumstances, viz., 
the conspiracy to commit the breach. Thus one 
part of o. 1 , r. 3 is satisfied. 

[8l Next it must be established that the right 
to the relief must exist against all the defendants 
“jointly severally or in the alternative.” Now 
the plaintiff, if he succeeds, is entitled to get 
damages against all the defendants jointly and 
severally or in the alternative. All and each of 
the defendants would be liable to pay damages 
if it is proved that the contract was broken as 
a result of the conspiracy alleged. If the cons- 
pirasy is not proved but the breach of contract 
only is proved the plaintiff would have the right 
to get damages in the alternative against defen¬ 
dant 1 Ram Narayan Singh only. Thus the right 
to. relief is available against all the defendants 
jointly, severally or in the alternative. 
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[9] The last essential required by 0. 1, R. 3 
is contained in the words “where if separate suits 
were brought against such persons, any common 
question of law or facts would arise”. Let us 
assume separate suits being brought againrt each 
of the defendants; wou'd then a common ques¬ 
tion of fact arise? In my opinion.it certainly 
•would. The -vital question, vz., tbe breach of 
the contract would have to be proved in each 
and every ca ; -e, 0. 1, R. 3 does not stipulate that 
all the questions of law or fact must be common 
to the defendants. It is sufficient if one common 
question arises. I realise that the common ques¬ 
tion must be a substantial one affecting the 
nubjeot-matter of the suit. In the present case 
the breach of contract is the very foundation of 
the suit. If it is not proved the whole suit would 
fail. This question, viz., the breach of the con¬ 
tract would be common to all the suits if sepa. 
rate suits were instituted against each of the 
defendants. I am of opinion, therefore, that all 
the requisites mentioned in o. 1, R 3 are present 
in this case and that a suit like tbe present one 
is sanctioned by the provisions of 0. 1, R. 3. 

[ 10 ] It is argued on behalf of tho petitioner 
that O. 1, R. 3, is merely permissive and that a 
•suit, even if it complied technically with tho 
provisions of the rule should not bo permitted 
if it causes embarrassment or injustice to tho 
parties. This is perfectly correct. The Court 
may in such case direct that the plaintiff should 
con6ne his suit to particular parties on grounds 
of convenience or it may make suitable orders 
in order to protect any of the defendants from 
incurring unnecessary co.ts by directing them 
to appear at oertain stages only of the suit whero 
their presence was necessary, e. g., tho Court 
may try certain issues preliminarily in tho pro- 
aenco of only defendants who are immediately 
oonoerned in the determination of those issues. 
In the present case, however, these considera¬ 
tions do not arise. It is of utmost importance 
to all the defendants to show that there was no 
breach. If they succeed in thi3 all of them would 
be exempt from the plaintiff’s claim. Once tho 
breach is proved all the defendants would ba 
involved in the issue regarding conspiracy. I 
realise that even if the breach of contract is 
proved that the added defendants would not be 
liable unlees conspiracy is proved. In tho in¬ 
vestigation regarding whether there was a cons¬ 
piracy or not all tbe defendants, however, would 
be interested. Thus it would be proper and con. 
venient, if not neoeesary, for all the defendants 
to be present throughout the suit. In this con. 
nsotion I would refer to 0 . J, B. 5 which says that 

“II shall not be neeouary that every defendant shall 
be Interested as to all the relief olatmed in any suit 
•gainst him." 
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This rule indicates the extent to which the law 
of procedure has gone to prevent multiplicity of 
suits. It shows that defendants may be joined 
even if the claims against them are different in 
extent or in nature so long as the provisions of 
0 1, R. 3 are complied with. 

[11] I 3hall now take up for consideration 
the argument that o. 2 , R. 3, Civil P. C. pro¬ 
hibits a suit of this description. It was argued 
that where as O. 1, Rr. l and 3 deal with joinder 
of parties, o. 2, R. 3 deals with joinder of 
different causes of aotion and that as the present 
case was one of a joinder of different causes of 
action 0. 2, R. 3 and not 0. J, R. 3 would apply 
and that by reason of the provisions of 0 . 2 , 
R. 3, the suit as framed was net maintainable. 

[ 12 ] I shall assume for tho moment that the 
plaintiff's cause of action against defendant l 
Ram Narain 8ingh is different from his came 
of action against the other defendants. Read in 
isolation O. 2, R. 3 does cot permit a suit of this 
description. Tho rule permits tho joining of 
several causes of action in one suit against one 
defendant or one group of defendants jointly. 
It do63 not sanction a single suit when the cause 
of action agaiDSt one defendant is different from 
the cause of ection against another. But it hft9 
been hold iu numerous cases that o. ], R. 3 is 
not confined to joinder of parties only but that 
it alio embraces joinder of causes of action 
against different paities. It has been further 
held that o. 2, R. 3 must not be interpreted so 
as to override or render nugatory the provisions 
of 0 1, R 3. This view was taken in (he ca?el 
of Ramendra Nath v. Brojendra Nath, 45 cal. 
ill : (a. I. R (5) 1918 Cal. 853). I am relying on 
this oase at present for no other purpose than 
that of showing that although a suit as framed 
may not be in accordance with the provisions of 
0. 1, R. 3, nevertheless, it would be maintaina¬ 
ble if it complied with tho provisions of o. 1 , 
r. 3 and for the purpose of showing that 0. 1, 

R. 3 deals not only with joinder of part es but 
also with joinder of causes of action. In otheri 
wordp, I fely upon this case for the proposition 
that it is permissible to join different oauses of 
aotion against different defendants in one suit 
80 long as the stipulations set out in 0. 1, R. 3 
are oomplied with, The English cases whioh 
interpret a similar rule contained in o. 1G of 
the R S. 0. roles are dealt with in this case 
and it is, therefore, unnecessary for mo to deal 
with the English oaseB on this point separately. 

I can do no better than reproduce the remarks 
of Woodroffe J. at pages 122 - 121 : 

“On the merit) the queetion Is thle. Tbe frame of 
the suit is admittedly not supported by 0. 2, B. 3. It 
is then said that It la justified by 0. 1, R. 3. To this it 
is replied firstly, that this last role deals with partial 
and not joinder of causeB of aotion, and in the alter- 


Shew Narayan v. Brahman and (Sen J .) 



482 Calcutta Shew Narayan v. BRiHMANAND (Sen J.) A. I.It 


native and on tbe supposition that it does deal with 
joinder of causes of action, the present case doe3 not 
on tbe facts fall within the rule. Order 1 is beaded 
‘parties’ and 0. 2 ‘frame of suit.’ The question of 
parties involves that of oause of action’and vice versa 
A person is made a party because there is a cauBe of 
action against him; and where causes of action a-e 
joined, parties are joined. In a perfectly framed Code 
which dealt in separate chapters with parties and 
causes of action, the provisions should be exactly 
parallel, looking at tbe same matter from its different 
aspects in a way acoording to which tbe provisions of 
one Order would be in conformity with the provisions 
of the other. So much may be conceded, and if the 
solution of the question were doubtful, one might have 
hesitated on this ground to hold that a suit might be 
framed under 0. 1 in a manner not provided for by 
O. 2, whioh, according to its heading, specifically deals 
with the frame of a suit. But in the present case we 
have to deal with the wording of a rule, tbe meaning 
of which has been construed. There are decisions of 
the English Courts on rules from which our own are 
taken. These decisions are subiequent to the year 1896, 
when 0. 16, It. 1 was amended. It has been held that 
that order deals not only with joinder of parties but 
also joinder of causes of action, notwithstanding tbat 
O. 16 like 0. 1 is beaded parties only ( Compania 
Sansinena DeCarnes Congeladas v. Houlder Bros. A 
Co. Ltd., (1910) 2 K. B. 354 : (79 L. J. K. B. 1094). 
Bullock v. London General Omnibus Co., (1907) 1 K.B. 
264 at pages 271, 272 : (76 L. J. K. B. 127), Markt A 
Co., Ltd. v. Knight Steamship Co., Ltd., (1910) 2 K.B. 
1021 at p. 1036 : (79 L. J. K. B. 939) and Times Cold 
Storage Co. v. Loivther and BlankUy, (1911) 2 K. B. 
100 at p. 107 : (80 L, J. K. B. 901). 

This, notwithstanding incidental observations to a 
contrary effect In Thompson v. London County Council, 
(1899) 1 Q. B. 840 at p. 842 : (68 L. J. Q. B. 625), is 
not disputed before ue. The decisions in tbe Bombay 
nigh Court given in 1908 and referred to in Mt. Janky 
bat v. Shrinivas Ganesh, 38 Bom. 120 : (A I. R. (1) 
1914 Bom. 193) do not rtfer to the latest English deci¬ 
sions. It is conceded before us tbat it cannot be now 
contended that O. 16 from which O. 1 is taken does not 
refer to joinder of causes of action. These decisions were 
on 0. 16, R. 1 corresponding to O. 1, R. 1 but are 
equally applicable to 0. 1, R. 3 which is in exactly the 
same terms as O. 1, R. 1 substituting the word “defen¬ 
dant’’ for “plaintiff.” Indeed, in England where the 
rule relating to the joinder of defendants i9 in differing 
terms from that relating to joinder of plaintiffs it has 
been held that they should be interpreted on similar 
principles. It must be held then that 0. 1, R. 3 does 
refer to joinder of causes of action . . . .” 

[13] After discussing tbe Engtish cases in 
respect of 0 . 16 of the ft. S. 0., Mookerjee J. 
lit p. 134 observes as follows : 

“The matter is one essentially of substance and not 
of form, as Romer L. J. observed in Frankenburg v. 
Great Horseless Carriage Co., (1900) 1 Q. B. 504 : 
(69 L. J. Q. B. 147) and I am net prepared to put a 
narrow construction upon the provisions of Order 1. 
Ou the one hand, we have the fundamental principle 
that needless multiplicity of suits should be avoided; 
on the other band, we have the equally essential prlnci- 
p’e that the trial of the suit should not be embarrassed 
by the simultaneous investigation of totally,'unconnected 
controversies. The legislature has effected a compro¬ 
mise of these two principles by means of the rules em¬ 
bodied in Orders I and II which may possibly overlap 
to some extent in their application to concrete caseB. 
It is not the function of the Court, however, to deter¬ 
mine how far the rules are appropiate we are bound 


to interpret them in their natural sense and apply then* 
to the circumstances of each case. I hold, accordingly, 
that 0. 1, R. 1 and 0. 1, R. 3 apply to questions of* 
joinder of parties as also of causes of action, and I 
respectfully dissent from the oontrary view adopted by 
Davar J. in Umabai v. Bhau Balwant, 34 Bom. 358 : 
(3 I. C, 165) and Mt. Janktbai v. Shrinivas Ganesh » 
38 Bom. 120: (\.I R. (1) 1914 Bom. 193) without exa¬ 
mination of or reference to the later decisions in 
England as to the scope and meaning of the corres¬ 
ponding rules in that system.” 

[14] We are bound to follow this principle 
which, I would say with respect, is the correct, 
one, there is no decision of this Court, so far aa. 
I am aware, where a contrary view has been, 
taken of this rule as it emerged after amend¬ 
ments in 1908. 

[15] Next it was argued on behalf of the peti¬ 
tioner by Mr. Sen that there is no common 
question of law or fact affecting all the defen¬ 
dants in this suit. He contends that a common, 
question of fact means a question of fact of such 
a kind that if it is decided in favour of the. 
plaintiffs it would make all the defendants- 
liable. He points out tbat if the plaintiff sue- 
ceeds in proving only a breach of contract, he. 
would not get damages against the added defen¬ 
dants. He would get relief against the original 
defendant alone. To succeed against the other- 
defendants he wonld have to prove conspiracy 
as well. Thus he argues there is no single fact¬ 
or group of facts which if proved would entitle 
him to relief against all the defendants and, 
that being so, it cannot be said that there is » 
common question of fact. In my opinion thifr 
argument is fallacious. I would test its vali¬ 
dity in this way. Suppose the plaintiff failed to* 
prove a breach of contract would not the suit 
fail against all the defendants? It surely would. 
Thus the breach of contract is a question of fact 
which affeots all the defendants; it is therefore 
a common question of faot whioh must be 
proved against all the defendants in the suit. * 
It is true that even if this common ques¬ 
tion of fact is proved an additional fact 
viz., conspiracy must be proved if the added' 
defendants are to be made liable but this 
does not matter. Order 1, R. 3 does not sti¬ 
pulate that all the questions of fact arising 
in the suit must be common. It is sufficient if 
one common question of fact arises. I realise 
that this common question must be one which 
is not an inessential or trivial question upon whiob- 
nothing turns. It must involve an important 
fact which forms the basis of the suit. The al¬ 
leged breach of contraot is certainly such a basic- 
fact. The wording of the rule is quite dear on 
the point and any reference to case law is hardly 
necessary. There are however oases in whioh- 
this question has been considered and decided 
which support my view. I would refer agaii* 
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to the cage of Ramendra Nath v. Brajendra 
Nath, 45 cal. ill: (ai.r. ( 5 ) I9ia Cal. 858 ) where 
Mookerjee J. at pp. 135 and 136 makes the fol¬ 
lowing observations: 

"As regards the second test, it is dear that U diffe¬ 
rent sinta were instituted, at least one common question 
of fact would arise, namely, the exact nature of the act 
imputed to Brajendra Nath Dass, which would have to 
be investigated, presumably on the Eame evidence sepa¬ 
rately adduced in several suits. again, it is im¬ 

portant to observe that the Code does not require that 
all the questions of law or fact whioh arise should be 
oommon to all the parties. The contention ot the 
respondents was, in fact, based upon two fallaoiouB 
assumptions, namely, first, that the rules require that 
each of the defendants should have been conoerned in 
all the transactions, and. secondly, that, if different 
suits were brought, no question would arise in which 
all the defendants were not interested. There is clearly 
no foundation whatever for either of these assump¬ 
tions." 

[16] I would also refer to the observations of 
Woodroffe J. in the same case at pp. 124-125: 

“ The next question then is whether the joinder in 
the present oase is justified by that rule. It is contend¬ 
ed that it is not, it being argued that there are diffe¬ 
rent sets of transactions aod no common question of 
law or fact. The foundation of the case, on which the 
rest of it depends, is the alleged fraud of B. N. Dass. 
If such fraud is proved the question is, did the defen¬ 
dants who all olaim under B. N. Dass obtain any title? 
If the -plaintiff fails to prove fraud on the part of 
B.N. Dass, the case fails against all the defendants. If 
he proves fraud, it may be that the defendant may 
have a different answer by way of defence ; but that 
does not make the case any the less one of a common 
question of law and fact. The same act or transaction 
which concerns all parties is the alleged fraud of B. N. 
Dass, and this involves a common question of law or fact. 
All defendants have derived title from a person who is 
alleged to have obtained the goods by means of fraud. 
By reason of this, the possession of all is alleged to be 
wrongful. Whether a common question arises may bs 
tested by seeing wbat the evidence will be. In the short¬ 
hand notes Chitty J., expressed the opinion that the 
evidence will be common and that If there were sepa¬ 
rate suits, they might be heard together with oon6ent. 
In the judgment tbe learned Judge qualified this 
statement by sayiog that this was true up to a point. It 
is true so far as the plaintiff's cause of action, as based 
on the fraud of B.N. Dass, is conoerned though there 
may be some facts which are particular to particular 
parties being offered in proof of the plaintiff’s case 
(e. g. present possession >of the goods as a result of 
Buoh fraud) or by the defendants as'part of their defence. 

The rule does not say that all questions must be com¬ 
mon.” 

[17] The flame view wag taken by this Court 
in the case of Harendra Nath v. Puma 
Chandra 55 oal. 164 : (a.i.r. ( 15 ) 1928 cal. 199). 

I would refer particularly to the passage appear¬ 
ing at p. 171 where Mukherjee J. quotes certain 
observations of the Court of appeal in Payne 
v. British Time Record Co. Ltd., ( 1921 ) 2 k.b, 

1 : (90 L. J. K. B. 445) to the following effect : 

'' Broadly speaking, where claims by or against 
different parties Involve or may involve a common 
question of law or faot bearing sufficient importance In 
proportion to the rest of the action to render it desir¬ 
able that the whole of the matters should be disposed of 
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;fJn?4 ame ‘ he t Court W allow the joinder of 
plaintiffs or defendants, subjeot to its-discretion as to 
how the action should be tried." 

[18] The last argument Lemur of tbe 
petitioner may bu stated thus. The cause of 
aotion against the original defendant ia based 
on oontract while the cause of action againBfc 
the ot’x^r defendants ia based on tort. Causes of 
action so differently based cannot be joined. I 
am not pre±A re( j £ 0 accept this view. There is 
nothing in the stoviaioDS of the Code cf Civil 
Procedure which B-.^porta it. A a pointed out 
above the Code pema g a joinder of different 
cauaea of action against different defendant*. 
The fact that so far aa fcov different defen. 
danta are concerned, their liab^f, y ar j geg out 
of their different legal relationship^ 
plaintiff would not, in my opinion, bar c.jg 6 u j fc 
and drive the plaintiff to institute sepa^g 
suits. Order 1, R. 3 and o. 2, R. 4 are direoteu 
towards avoiding multiplicity of litigation. Wbat 
would be tbe result of giving effect to tbe view 
propounded ? Tbe plaintiff would first have to 
institute a suit, againBt defendant l alone and 
establish a breach of contract. If he succeeded 
in so doing, he would then have to institute 
another suit against defendant 1 and the added 
defendants and again establish, first, the breach 
of the contract because the other defendants not 
being parties to first suit would not bo bound 
by any decision arrived at therein; he would also 
have to establish conspiracy. It may be that in 
the second suit the added defendants may 
succeed in showing that there was no breach of 
contract. This would lead to conflicting decision 
on the same issue. It is to avoid such anomalies 
and inconsistencies that the Code has provided 
that one suit is permissible. It is true that the 
claim against defendant 1 ia based on the breach 
of a contractual right while the claim against 
the other defendants is baaed on the breach of a 
common law right, but the right to relief is 
available in respect of both sets of defendants 
because the contractual right has been infringed. 

If it had not been infringed no question of tort 
would arisa. In such a case one suit against all 
is in my opinion permissible. This view has 
been taken by a Special Bench of the High 
Court at Rangoon in the case of P. B. Bose v. 
M. R. N. Chettyar Firm, A. J. R. ( 25 ) 1938 
Rang. 185 at p. 188 : (1938 Rang L. r. 303 8. B.) 
Dunkley J. observes : 

"The learned Judge appears to have thought that 
there was a misjoinder of defendants in tbe original 
sait, and that a decree based on a breach of oontraot 
against one defendant and a decree for damages in tort 
against another defendant cannot be made in the same 
suit. With the greatest respect, this ia a misconception 
of tbe law. There was no misjoinder of defendants In 
this case; the provisions of O. 1, R. 8, Civil P. C„ 
cover the joinder of the three defendants in the suit 
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io tbe Township Court. There is no reason why a 
decree for damages for breach of contraot against one 
“-'-"'lant and a decree for damages in tort against 
another Qewui.ni should not be passed in the same 
action; in R. T Gra i u ** ductralian Knitting 
Mills Ltd , (1936) A. C. 85 : (A. I. R. (23j jl 93S n Q. 
34) the Privy Council made a decree against the 
retailer of the underwear for breach of contract^nd 
against the manufacturer of the underwear in tort. ’ 

The Privy Council deoision is R. T. Grant v. 
Australian Knitting Mills Ltd., phd it is also 
reported in A I.R (23) 1936 P. c The Privy 
Counoil upheld a decision of the Australian 
Court awarding damages u tlie same suit against 
a retailer for breach n' contract and against the 
manufacturer for *- ie negligence of tort. I would 
refer to p. 39 t* the report where the Lordship 

ga/i(3 | 

“Tbe 'ability of each respondent depends on a 
difier~ ,t cau9e of action tho igh it is for the same 
jjpliage. It is not olaimed that the appellant should 
recover his damage twice over.” 

The claim against both retailer and manufacturer 
was upheld. This principle would apply to the 
present cas9. 

(19) I would also refer to ths ca3e of 
Frankenburg v Great Horsehss Carriage Co., 
(1900) 1 Q B. 501 at p. 503 : (69 L. J. Q. B. 147) 
where the Court of Appeal refused to give effect 
to a similar technical objection. They said : 

“In substance the shareholder had one grievance. Call 
it acauso of aotionor what you like, and in substance he 
has one complaint and all the persons he sues have, 
according to him, been guilty of conduct which gives 
him a right to relief io respect of that one thing which 
they have done, namely, the issuing of a prospectus.” 

The position here is the same. The plaintiff has 
one grievance viz : that the contraot has been 
broken and be alleges that all the defendants 
have joined or conspired together in causing this 
breaoh. I oan see no reason why one suit against 
all should not be allowed. 

[ 20 ] I do not propose to deal with the cases 
on this point before the amendment of 1908. 
There were two lires of thought one favouring 
the view propounded on behalf of the petitioner 
and the other in favour of the view I have taken. 
The one view was taken in the case of Nartingh 
Das v. Mangal Dubey, 5 ALL. 163 : (1S82 
A W. N. 202 F. B.) and the other view in 
Dampanaboyina Gangi v. A. Ramaswami 25 
Mad 736 : (12 M.L.J. 103). The amendment of the 
old law by changing the words "in respect of the 
same matter” into "in respect of or arising out 
of the eame act or series of acts or transaction” 
have given effect to the latter view. The cas9-law 
on fhe question before 1908 is in my opinion of 
little use in determining what the law now is 
under the Oode of 1908 and it would be unsafe 
and inappropriate to adopt the principles laid 
down in those cases to oases arising after 1908 
when the Legislature amended the Oode radically 


on this question by the provisions of 0. 1 and 

O . 2 . We are bound by the decisions interpreting 
the rules contained in these new orders and 
these decisions I would respectfully repeat lay 
dowa the correct principles of interpretation of 
these rules. 

[ 21 ] I hold therefore that tbe order of the 
Court below is correct. The rule must be dis. 
charge] with co^ts. 

[ 22 ] K- C. Chunder J. —The facts are very 
simple. (After etating the faots of tbe case, his 
Lordship proceeded as follows:) Mr. Sen appear¬ 
ing on behalf of the petitioners, defendants 2 to 5 
contended that as there was a misjoinder of de¬ 
fendants and causes of action, defendants 2 to 6 
should b9 dismissed from the suit, and we should 
decide the point instead of sending the case back 
to the Court below a3 all the materials are also 
before us. 

[•23] It is unnecessary for me to go into the 
question when joinder of parties and causes of 
action are allowed under O. l and O. 2 , Civil 

P. 0. There are various kinds of joinders and 
different principles have been applied in differ¬ 
ent classes of casss. The present case is one of 
joinder of defendants and causes of action 
though the plaintiff is the same. I do not want 
to express any opinion on the law as to mis¬ 
joinder of defendants and causes of action. Suoh 
cases have already been decided by this Court 
and by the Judicial Committee. 

[23a] I agree with the order discharging the 
rule solely on the special faots and circum¬ 
stances of this case. 

[24] In tbo present cass the cause of aotion, 
i. e., the fact in which right to relief, and not 
mere relief depends against defendant 1 is only 
that of breach of contract. All that he is inter¬ 
ested in is the proof that there was a contract 
and that the contract was broken by him with¬ 
out just or lawful excuse. He is not concerned 
at all with the cause of action against the other 
defendants, namely, the procurement of the 
breach, ani not the actual breaoh by defendant 1, 
in their own interest and adverse to the interest 
of the plaintiff by defendants 2 to 5. In the 
present case defendant 1 would no doubt be 
entitled to say that as far as he is concerned he 
is not at all interested in the cause of action 
against the other defendants, i. e., whether they 
or any one elso procured the breaoh and the 
joining of his case with that of the other defen¬ 
dants may he said by him to be harassing and 
vexatious to him. But in the case of defendants 
2 to 6 the breach of contract by defendant 1 will 
also have to be proved by the plaintiff in order 
to get damages. That will, therefore, be a neces¬ 
sary question to decide in the case of all the 
defendants. Therefore, as far as the case of de- 
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fendants 2 to 5 ia concerned a joinder of their 
case with tho3e of defendant l really doea not 
cause any harassment or vexation to them. I 
have to point this out as this oase ia a very 
special and peculiar nature unlike any other 
case of misjoinder. Here, all the faots that will 
have to be proved againBt defendant l will have 
to be proved in the case of defendants 2 to 6 
but not vice versa. Here, the person really 
entitled to oomplain of misjoinder and of harass¬ 
ment and vexation is defendant 1 alone. Defen¬ 
dant 1 wa3 a party to the first application before 
the Subordinate Julge for amendment of plaint 
and joinder of parties which was then rejected by 
the Subordinate Judge. He was a party in the 
revision petition before this Court which revi¬ 
sion petition was allowed ex parte against him 
and the joinder and the amendment of the plaint 
allowed. Since then he has not contested that 
order. The contest is by other persons, namely, 
defendants 2 to 4 who would not be in any way 
harassed and vexed by the joint trial of the 
claim against them with that against defen¬ 
dant 1, and as far as they, i. o., defendants 2 
to 6, are concerned the trial of the suit will not 
be at all embarassed. 

[25] Therefore, in view of the special and 
very peculiar facts of this cas9 I am of opinion 
that the order previously passed allowing the 
amendment of the plaint and the joinder should 
not be disturbed and defendants 2 to 5 should 
not be dismissed from the suit and the suit 
should be allowed to proceed as it is being done 
now. 

[ 26 ] The rule is, therefore, discharged with 
oosts. 

D.r.r. Rule discharged. 


A. I. R. (37) 1930 Calcutta 483 [C. N. 182-] 
R. P. Mookerjee and Miiter JJ. 

Bhupendra Nath Mukherjee and another 
— Judgment-debtors — Appellants v. Jyosit 
Mookerji and others — Decree-holders — Res¬ 
pondents. 

A. F. 0. 0. Nos. 34 and 35 of 1947, D/- 21-9-1949, 
against order of Sab-Judge, let C^urt Hooghly at 
Ohinaurab, D/- 14-12-1940. 

Tenancy laws—Bengal Tenancy Act (VIII [8] of 
1885), S. 168A — Non-compliance with, by decree- 
holder auction-purchaser—Effect. 

Where the deoree-holder auction-purchaser applies 
for confirmation of sale without complying with the 
provisions of S- 169A (3) he thereby enters satisfaction, 
by implication of the amount whioh has accrued due to 
him for the period up to the confirmation of sale and 
the objection by the judgment-debtor raised after 
confirmation on the ground that the Court bad no 
jurisdiction to confirm sale as the decree-holder had 
not fulfilled the imperative provision! of S. 168A mast 
be overruled. [Para 7a] 


Apurba Char an Mukhcrjoe and Qanga Narain 
Chandra — for Appellants. 

Sarat Chandra Janah — for Respondents. 

Judgment. —These are two appeals on behalf 
of the judgment-debtors arising out of orders, 
passed by the Subordinate Judge, Hooghly, dis¬ 
posing of objections raised by them under 3. 47, 
Civil P. C. 


[- 2 ] The judgment-debtors hold certain Patnis 
under the decree-holders opposite parties. Two 
suits were brought by the landlord for the 
realisation of Patni rent which had fallen due. 
In September 1944, the suits were decreed: in one 
case for rent upto the end cf 1948 B. S. and in 
the other upto Ashar 1849 B. s. On 12th March 
1945, the landlord decree-holder purchased the 
Patnis for ns. 30,000 and Rs. 23,000 respectively, 
which covered a portion of the amounts due 
under the decrees, viz., Rs. 4*2,639 ll-9 and 
R 3 . 63,25-1-10-11^ respectively. On Sth April 1945, 
s:rae of the judgment-debtors filed application 
for setting aside the sale and immediately, there¬ 
after, the landlord moved the Court for the 
appointment of a Receiver. The two matters 
were taken up together for hearing on 2 ist 
August 1945. After the Subordinate Judge had 
expressed the view that the application for setting 
aside the sale was not in a proper form the said 
petition was withdrawn. The provisions of'S. 168A, 
Ben. Ten. Act had been in force from 8th January 
1911; but on 27th August 1945, the sales wore 
confirmed by the Court without requiring the 
decree-holders to satisfy the provisions contained 
in sub-s. (9) of S. 169A of the Act. More than 
14 months later on 7th November 1946, the pre¬ 
sent applications were filed on bohalf of the 
judgment debtors under S. 47, Civil P. C., pray¬ 
ing for setting aside of the order dated 27th 
August 1945, confirming the sales. It was main- 
tained that the Court had no jurisdiction to 
confirm the sales as tho decree he lders had rot 
fulfilled the imperative conditions laid down in 
S. 168 A of the Act. 


[3] The decree-holdc-rs auotion-purebasers con¬ 
tend that as the judgment-debtors l ad come up 
to the High Court in Appeal (P. M. A. 2 and 3 
of I9i6) agairnt the order dated 27th August 1945, 
confirming the sale, and the point now raised 
had rot been urged before this Court before the 
said appeals wero dismissed on 4th July 1946, 
the judgment-debtors are not entitled to raise 
this question at this stage. Further the sales 
having been confirmed the judgment-debtors are 
net entitled to obtain any relief in the present 


iceedings. 

[ 4 ] The learned Subordinate Judge held that 
the pieBent objection had not been raised 
ore the confirmation of ealo or even in the 
gh Court on the previous occasion he could 
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not, after tie disposal of the appeals by this 
Court, set aside the orders confirming the sale. 
But at the same time he held that the provisions 
of s. 1G3A (l) (b) aud (3), Ben. Ten. Act were 

mandatory and he made the following conditional 

order: 

“As there has been no deposit or certificate with 
re S ard t0 tlj e rent falling due from the date of the suit 
thl the date of the confirmation of sales, so the decree- 
uolder landlords will be directed to certify satisfaction 
oi this rent within certain date. If they comply with 
this order of the Court the eale3 will remain confirmed, 
otherwise they will be set aside as contemplated in 
Amano Barmanya v. Uma Charan Das . 50 C W N 
803: (A I.R. (31) 1947 Cal. 330).’’ 

[6] This Court had occasion to consider in 
Phani Bhusan v. Puma Chandra , 48 c. w. n. 
mo. - (a. i.R. (31) 19il Cal. 199) whore the word 
‘purchaser’ in cl. (b) of sub-s. (l) aud in sub- 
s. (3) of s. 16SA, Bsngal Tenancy Act, was not 
limited to a stranger purchaser only but also 
included a decree-holder purchaser. The decree- 
holder purchaser being held to be included with¬ 
in that term a question arose whether such a 
decree-holder auction purchaser was also bound 
to make the deposit as under sub-s. (3) of the 
rent that had accrued due subsequent to the 
institution of the suit. B. K. Dlukerji and Pal JJ. 
held that in such a case a cash deposit was not 
necessary but a certificate of payment of the 
dues made by the decree-holder purchaser would 
be deemed to be a sufficient compliance of the 
requirements of this sub-section. It wa 3 pointed 
out that neither party urged before the Court 
that by reason of the decree-holder himself being 
the purchaser and thus being made liable by 
cl. (b) of a. 16 SA ( 1 ) to himself to pay the amount 
of arrears subsequently accruing due, the obliga¬ 
tion itself was discharged by the operation of 
law. No opinion was expressed on suoh a con¬ 
tention but the learned Judges proceeded to 
observe at p. 215 : 

“It however seems obvious if this be the contention 
of the decroe-holder purchaser the judgment-debtor 
will have no possible objection to it. He is discharged 
of the liability all the same and that is all that he is 
concerned with.” 

[Gl Amano Barmanya v. Uma Charan Das, 

50 C. W. N. S03: (A I.R. (34) 1947 Cal. 330) is an 
authority for the proposition that the provisions 
contained in sub-s. (3) of 8. 1 GSA, Bengal Ten¬ 
ancy Act, were mandatory in character which 
thus imposed a duty upon the Court which had 
to be discharged by it whenever rent sales took 
place after that section had come into force. 

Ihe direction given in that case was to the 
etiect that when tho landlord auction-purchaser 
applies for the execution of a decree for subse¬ 
quent rent accrued due after the rent sale, the 
execution Court cannot refuse to execute the de¬ 
cree. The Court should call upon the landlord 
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either to deposit the amount of rent previously 
decreed in his favour or to enter satisfaction not 
of the entire decretal dues but the amount ac¬ 
tually payable as rent. If the money is paid 
the judgment-debtor would be entitled to with- 
draw the amount and pay the same towards 
the satisfaction of his dues under the decree for 
rent and the decree will be executed only for 
the balance of the decretal amount if there re¬ 
mains anything unpaid. If no cash deposit were 
made by the landlord but the latter certifies 
partial satisfaction of the decree that he was 
executing, acknowledging receipt of the amount 
that is due as rent the effect will be the same. 
If no payments are made the previous order 
confirming the sale made by th9 Court will be 
set aside and the Execution Case restored to 
file and proceeded with in accordance with law. 

[7l Recently the point now in issue had come 
up for consideration in Naresh Chandra v. 
Bhupsndra Narain Singh. Appeal from ori¬ 
ginal Order NO. 138 of 1915; (A.I.B. (37) 1950 Cal. 
15) and Appeals from Appellate orders N 03 . 1 and 
2 of 1915, decided on 12th May 1949. I was a 
party to that decision and as the judgment is 
unreported the conclusions arrived at by us 
may usefully be quoted here : 

“When the decree-hjlder himself is the auction pur¬ 
chaser the payment of tho subsequent arrears wbiob 
hai acorued due is to be made to himself and the said 
decree holder is entitled to an order confirming sale 
by either paying himself or on declaring that the 
amount duo is wiped out. When a decree-holder auc¬ 
tion purchaser applies for the confirmation of the sale 
without either depositing the amount of subsequent 
arrears or discharging the said dues formally he must 
be taken to have given up hi3 right to claim suoh 
arrears at any subsequent stage. We must be deemed 
to have done what ho was required to do before he 
could get an order confirming the sale. Under the cir¬ 
cumstances when the attention of the exeouting Court 
is drawn subsequently to the fact that the sale had al¬ 
ready been confirmed without the decree-holder auction 
purchaser fulfilling the conditions laid down under 
S. 168A, Bsngal/Tenaucy Act, all that the executing 
Court need do is to record an order that the total 
amount of rent, cess and interest which had acorued 
due up to the date of confirmation is deemed to be 
satisfied by the decree-holder auotioo purchaser having 
applied for such confirmation and the confirmation 
having been made. Unless the decree-holder auction 
purchaser files an application entering satisfaction of 
the dues which had so accrued the Court is, in our 
opinion competent to declare the said dues as having 
been satisfied by implication.’’ 

[7a] Applying the principles enunciated above 
we bold that tho decree-holders when they ap¬ 
plied for the confirmation of the sales they there¬ 
by entered satisfaction by implication of the 
amount which had accrued due to them for the 
period upto the date of confirmation of sale. 
The objection raised at this stage about the 
legality of the order for confirmation is, there¬ 
fore, overruled. 
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[8] It may be further noticed that after the 
vrder was passed by the learned Subordinate 
Judge the deoree-holdere filed a petition stating 
"that the rents falling due from the date of the 
institution of the suit till confirmation of sale 
'have been wiped off. 

[9] These appeals are accordingly dismissed. 
In the circumstances of this case each party will 
bear his respective oost3 in this Court. 

.D.H. Appeals dismissed. 


[C. N. 183.] 
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Jubilee Batik Ltd. Calcutta — Defendant 2 
— Appellant v. Sm. Santimoyee Debi and 
■others — Respondents. 

A. F. A. D. No. 125 o! 1949, D/- 22-12-1949 
•against decree of A. Sub-Judge, 7th Court, Alipore, 
<D/-17-11-1948. 

(a) Provincial Insolvency Act (1920), S. 2 (!) (d) 
—"Property”—Present disposing power. 

The definition of “property” in S. 2(1) (d) appears to 
-be modelled on S. 60 (1), Civil Procedure Code. Unless 
the insolvent has got a present disposing power, wbiob 
'he may exeroise for his own benefit, over a property, It 
’will not be considered to be one coming within thin 
-definition. [Para 8] 

Annotation : (’46-Man.) Prov. In?. Aot, S. 2 (1) 
(d)N. 3. 

*>(b) Provincial.Insolvency Act (1920), S. 44 (2) 
—Effect of discharge under — Receiver if becomes 
functus officio after discharge of insolvent. 

A reading of the provisions of the Provincial Iosol- 
venoy Aot shows that on the adjudication of insolvency 
t>f a debtor all the properties which come under the 
•definition of 3. 2 (1) (d) of that Act come into the 
bands of the Court and are subject to any order that 
the said assets be administered and such of the credi¬ 
tors whose debts can be proved in the insolvency pro¬ 
ceedings may get payments pro rata from those assets. 
The Court takes oharge of those properties. And the 
insolvent after fulfilling oertain conditions is allowed 
an absolute discharge. He is given an opportunity to 
begin his career without aoyhandioap or impediment. 
The order of discharge is made without any direction 
being given about the divesting of the properties which 
bad, under 8. 28, vested in the Court or the Receiver 
lor distribution amongst the creditors. Even, therefore, 
after an order for discharge uuder sub-s. (2) of S. 44 
ihe Bsoeiver in Insolvency does not become functus 
officno'. Cast law referred. [Paras 12, 16] 

Annotation : (’46-Mao.) Prov. Ins. Act, S. 41, N. 4. 

(c) Provincial Insolvency Act (1920), S. 44 (2) — 
Order of discharge—its effect on debt. 

The effect of an order of dUoharge undet 8. 44 (2) 
4a not to extinguish the debt] of the insolvent. The 
only limitation imposed is that the creditors who have 
£ot debts provable under the Act can, after the order 
ot discharge, look only to those particular assets whioh 
the insolvent was possessed of and had accordingly 
Tested in the Court or the Receiver on the date of the 
filing of the application for adjudication. The o1aim3 
«f the oreditors cannot be direoted against any other 
jproperty whioh may be acqnlred by the insolvent after 
an order of discharge is made : (1922) 1 Cb. 22; (1878) 
4Bz. D. 26, Bel. on. [Para 14] 

Annotation : (’46-Man.) Prov. Ins. Aot, S. 44, N. 4, 


C. S. Sen, Biswanath Naslcar and Rabindra Nath 

Mitra —for Appellant. 

S. C. Janah and Bhabesh Ch. Mitra 

— for Respondents. 

Judgment_This is an appeal on behalf of 

defendant 2 directed against the decision of the 
Subordinate Judge decreeing the plaintiff *3 claim 
that the properties in suit are trust properties 
and that Defendant Bank be restrained from 
getting possession thereof or from interfering 
with the plaintiff’s possesasion in any way and 
granting further consequential reliefs, 

[ 2 ] The plaintiff's case is that premises 
No. 21 /a/i and 21/A/2, Satis Mukherjee Road, 
Calcuttp, belonged to the estate of Upendra Lai 
Banorjee who had during bis life-time executed 
a Deed of Family Settlement in May 1933. It is 
alleged that under that deed the properties in 
euit vested in the third son of the settlor, 
Dhirendranath Banerjee who is defendant 3 in 
the present euit and for bis life only. The pro¬ 
perty had so vested subject to the rights of main¬ 
tenance and residence of the settlor's surviving 
daughters-and their ohildren. Plaintiff 1 is the 
wife of defendant 3 and plaintiffs 2-11 are either 
the minor sons and daughters or the daughters 
and daughters' sons of the settlor. The plaintiffs 
allege that they have come to know that defen-, 
dant 3 had been adjudged au insolvent and that 
defendant 1 the Official Receiver, 21 -Parganas 
was about to sell the inierest of defendant 3 in 
the properties in suit to defendant 2, Jubilee 
Bank Limited, which is the appellant before 
this Court. It was inter alia maintained that 
defendant 3 was merely a trustee, had no sale¬ 
able interest in the properties and the plaintiffs 
having the right of beneficial enjoyment thereof 
defendants 1 and 2 should be restrained from so 
(sec). There had been a further prayer for the 
issue of a perpetual injunction to restrain defen. 
dant l from completing the same. But after the 
filing of the suit and when the temporary injuno- 
tion was not in force the conveyance evidencing 
the sale was executed by defendant 1 in favour 
of defendant 2 on 9th June 1916. 

[3] Defendant 2 alleged that the suit was a 
collusive one, defendant 3 was not a tcustee but 
a full owner of the properties. The plaintiffs 
were not entitled in law to be maintained out of 
the income of the properties and that the Defen¬ 
dant Bank was a bond fide purchaser for value 
and entitled to possession. Defendant 3 support¬ 
ed the plaintiff company (aic). 

[ 4 ] On an interpretation of the deed of 
Family Settlement the Munsif came to the con. 
olusion that the settlor had intended the trust 
to come to an end on hia death. Defendant 3 
was found to have a life interest and the same 
was a aaieable one. Further, the plaintiffs were 
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not entitled to be maintained out of the income 


of the suit properties and that had no locus 
standi to maintain the present suit which was 
accordingly dismissed. 

[ 5 ] On an appeal by the plaintiffs, th9 learn¬ 
ed Sibordinate Judge held that defendant 3 bad 
not an interost which was a saleable one and 
the transfer by the Official Receiver wa3 neither 
legal nor valid. The direction contained in the 
deed about the maintenance and for the resi¬ 
dence of some ot the relations was not of a re- 
commedatory nature and that thereby a charge 
had been created over tin properties in suit in 
favour of those persons. He also accepted a fur¬ 
ther contention on behalf of the plaintiffs that 
after an absolute discharge of the insolvent 
defendant 3, the Official Receiver had no juris¬ 
diction to effect the sale. This specific point 
though not raised in the trial Court was allowed 
to be agitated at the appellate stage. The Court 
found that the order of absolute discharge had 
the effect of giving a full release to the insolvent 
from all debts and liabilities and th9 authority 
of the Official Receiver ceased from the time of 
the discharge. A transfer, if any, purported to 
have been made after the discharge of the insol¬ 
vent was without jurisdiction. The plaintiffs 
were found to have locus standi to maintain the 
suit. The suit was decrosd against the Bank 
defendant 2 , it being restrained from getting 
possession of the premises or from interfering 
with the plain tiff’s possession. Defendants 4 and 
6, who are tenants in a portion of the premises 
were restrained from paying rents to defendant 
2 . Hence this second appeal to this Court by 
the Bank, defendant 2 . 

[G] The arguments advanced on behalf of the 
purchaser Bank may be broadly divided under 
two heads: First, that the authority of the 
Official Receiver to sell the premises in question 
did not come to an end on the insolvent being dis¬ 
charged by the Court. Secondly, on an interpre¬ 
tation of the deed of family Settlement it ought 
to bo held that the plaintiffs had no interest in 
the properties and defendant 3, had a saleable 
interest in those properties. 

[7] Defendant 3, had been adjudicated insol¬ 
vent on his own petition. Under s. 28 ( 2 ), Pro¬ 
vincial Insolvency Act the whole of the property 
of the insolvent vested in the Court or in the 
Receiver when appointed and was divisible 
amongst the creditors. Under sub 3 . ( 4 ) of the 
same section, all other properties which might 
evolve upon the insolvent or be subsequently 
acquired by him afcer the date of the order of 
aijuiication and before the discharge, also vested 
m the Court or Receiver for the same purpose 
aa in respect of properties which the insolvent 


was possessed of at the time of the application-, 
for adjudication. The order of adjudioatinn 
relates back to and takes effect from the date 
of the presentation of the application on 
which the adjudication is made. It is therefore, 
clear that the properties whioh defendant 3 was 
possessed of at the time when the petition for 
adjudication was filed vested in the Court for 
distribution amongst the creditors. 

[8] “Property” is defined for th9 purposes of 
this r Act under 8. 2 ( 1 ) (d) in the following terms: 

•‘Property includes any property over which or the 
profits of which any person has a disposing power 
which he may exercise for his own benefit”. 

This definition appears to be modelled on 
S 60 (l), Civil P. C. Unless the insolvent has 
got a present disposing power, which he may 
exeroiee for his own benefit over a property it 
will not be considered to be one coming within 
this definition. As to whether the properties in 
suit come within the definition will be considered 
when we take up the second point dependent on 
the interpretation of the terms of the deed of 
Family Settlement. We proceed to consider 
now whether the Offioial Receiver was compe. 
tent in law to sell, whatever interest the insol¬ 
vent had after the order for final discharge. 

[9] For considering the question whether 
the sale on 3rd March 1945 by the Offioial 
Receiver was or was not valid we shall have to 
refer to certain other admitted faots. On an 
application filed by the defendant 3 on 
February 1941 he was finally adjudicated an 
insolvent on 2ith April 1941 on which date the 
Official Receiver, 24 Pargauas, was also directed 
to take charge of the properties as under the 
Provincial Insolvency Act. On 2ist July 1941, a 
report was submitted by the Official Reoeiver 
stating that the properties now in suit were 
practically valueless and on the next day the 
insolvent defendant 3 was allowed by the Court 
to realise directly the rants which were being 
paid by the tenants from a portion of the said 
properties. On 13fch September 1941 the insolvent 
made an application for discharge under a. 41 
of the Act. Thi3 application was not disposed 
of till about one year later. In the meantime, on 
5th December 1941. the learned Judge held that 
the insolvent had no saleable interest in the 
properties now in suit. Creditor No. 3 having 
later on made an offer to purchase whatever 
rights the insolvent had in that property the 
learned Judge directed the Official Receiver 
to pat up the property to sale. Against this 
order an appeal was taken by the insolvent to 
the Court of the District Judge and on 13 th May 
1942 the order for sale was discharged on a find¬ 
ing that the insolvent had no saleable interest itt 
those properties. 
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[10] The petition for discharge whioh had been 
pending from September 1941 came up for hear¬ 
ing in July 1942, after the Official Receiver bad 
filed an objection to the prayer for discharge and 
had also submitted a further report on 13th June 
1942 that the insolvent had no assets except cer- 
tain properties situate at Modhupur and Gobra- 
pur. On a oonsiderationoHhe' objections raised 
a conditional order for discharge was passed by 
the learned Judge on 10th July 19S2. The condi- 
tions imposed were about sales of the properties 
at Modhupur and Gobrapur. It was anticipated 
that the sales of the properties at Madhupur and 
Gobrapur would be completed before 11th August 
1942 and on this latter date an order for absolute 
discharge was passed. The Official Receiver, 
however, was direoted to continue in respeot of 
the properties of the two places mentioned above. 
After the order for discharge bad been made an 
appeal was preferred by creditor no. 3 Jubilee 
Bank Ltd., to the High Court being S. M. a. 26G 
of 1942 against the order by the learned District 
Judge holding that the insolvent had no saleable 
interest in the two houses now in suit. This ap. 
peal was disposed of by a judgment delivered on 
18th July 1944. It was held that the appeal which 
had been preferred by the debtor before tbo 
District Judge was an incompetent one as the 
insolvent cannot be aggrieved by the order 
direotiDg the sale of bis interest in the property: 

“It appears that he claims to be a trustee on behalf 
of certain other persons and as such has ao interest in 
the house. His appeal was filed not as an insolvent but 
in an oaside capacity. In that capacity he i3 not 
aggrieved by the order because it is only his peramal 
right as insolvent that will be sold. The order of the 
lower appellate Court is set aside and that of the Sub¬ 
ordinate Judge restored with this modification that the 
words 'the interest of the insolvent in’ will be inserted 
between the words ‘sell’ and ‘these’.” 

[ll] There was no adjudication a3 to whether 
"-iuCjncolvent had any saleable interest and also 
whether the present plaintiffs, who wore not 
parties to those proceedings, or any other person 
or persons had any preeent right in those pro- 
parties. After the passing of this order, the Offi¬ 
cial Receiver reported to the insolvency Court 
that he had agreed to sell to defendant 2 credi¬ 
tor No. 8 the interest of the insolvent in the 
properties now in suit for us. 8 050. The present 
Bait was filed on 19th March 1945 on which date 
ft temporary injunction restraining further steps 
proposed to be taken by the Official Receiver 
were stayed (sic). The plaintiffs’ prayer for 
time during the hearing of the injunction matter 
being refused on 18th April 1946 the order issuing 
temporary injuotion was withdrawn. The Eobala 
by the Official Receiver in favour of defendant 2 
was executed on 9th June 1945. The order for 
injunction was restored on 19th June 1946. 

£19] It ia argued on behalf of the plaintiff 


respondent that under sub-s. ( 2 44, Pro. 
vincial Insolvency Aot_Jhe-iJr2er for absolute 
discharge passedLou lifch August 1942 had, sub¬ 
ject to the provisions of sub-s. (l) of s. 44, the 
effect of releasing ‘‘the insolvent from all debts 
proveable under this Aot.” It is contended that 
the Official Rsceiver cannot function after such 
an order of discharge. This argument ignores the 
principles underlying the Bankruptcy Legislation 
and the purpose for which the Court takes 
charge of the properties of an insolvent. On a 
reading of the provisions of the Provincial Insol. 
vency or for the matter of that of similar other 
bankruptcy statutes all the properties which 
come under the definition of S. 2 (l) (d), Pro¬ 
vincial Insolvency Act oome into the hands of 
the Court and are subject to any order that the 
said assets be administered and such of the ere- 
ditors whose debts can be proved in the insol. 
vency proceedings may get payments pro rata 
from those assets. The Court takes charge ol 
those properties but a person being adjudicated 
an insolvent is also given a chance after he has 
placed in Court his entire assets for the benefit 
of bis creditors, to etart life anew. A person 
who acts in that manner is allowed an absolute 
disobarge. He is given an opportunity to begin 
bis career without any handicap or impediment 
The order of discharge is made without anj 
direction being given about the divesting of the 
properties which had, under 8. 28 Provincial 
Insolvency Act, vested in the Court or the 
Receiver for distribution amongst the creditors. 

[ 13 ] If the interpretation attempted to be 
placed on 6. 41 ( 2 ) of the Act be accepted, we 
have to hold, considered with that view that 
the assets whioh had already vested in Court 
for distribution are also all released or alterna. 
tively that until such assets are distributed 
amongst the creditors no application for dis¬ 
charge ought to be entertained. If as a result of 
the order for discharge the properties previ- 
ouely belonging to tte insolvent revert back to 
the latter that would not only be most inequit¬ 
able but would be against the spirit of the 
statute. 

[14] I do not think that the effect of 8. 14 (2) 
extinguishes the debts of the insolvent. The’ 
only limitation, imposed is that the creditors 
who have got debts provable under the Act 
can, after the order of discharge, look only to 
those particular assets which the insolvent was 
possessed of and had accordingly vested in the 
Court or the Receiver on the date of the filing 
of the application for adjudication. The claims 1 
of the creditors cannot be directed against any-j 
other property which may be acquired by the, 
insolvent after an order of discharge ia made. 
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[15] It Tibs- been held consistently in a long 
series of decieions fBat-if-at the time when the 
order for discharge i3 issued the Court or the 
Official Receiver has got funds realised from 
the properties belonging to the insolvent which 
bad vested in the Court or Receiver after ad¬ 
judication such assets are to be distributed 
amongst the creditors even after the order for 
discharge. (Rotve & Co. Ltd. v. Tan ‘Theon 
Talk, 2 Bang. 643: (a. i. b. (12) 1925 Rang. 105), 
E. P. S. P.P. Firm v. C. A P. C. Firm 
7 Rang. 126 : (A. i. r. (1 G) 1929 Rang. 163). 
Arjunda s Eundu v. Marchia Telmi, I. L. R. 
(1937) Cal. 127: (A. I. R. (23) 1936 cal. 434), 
Kriparam v. Sawana Ram, a. i. r. ( 2 G) 1939 
Lab. 300 : ( 184 I. c. 472). In Bishanchand 
J agannath v. Kishonlal Sheo Singh, I. l. R. 
(1939) Ndg 478: (A. I. R (26) 1939 Nag. 103). It 
was not only held that the insolvency proceed¬ 
ings do not terminate with the order of dis¬ 
charge of the insolvent but a decree-holder 
creditor even if he had not notice of the 
insolvency proceedings and was not represented 
in them must seek his relief for recovering his 
debts from the insolvency Court and out of the 
assets which are still in the hands of the Court 
or of the Receiver. 

[ 1 G] The Courts have gone further and have 
held that it is not only competent for the Court 
and the Receiver to distribute the assets which 
were held by the Receiver or by the Court but 
the latter can direct the sale of properties which 
were still held by the Court or by the Official 
Reoeiver if there were any other proveable 
debts still remaining to be paid. Sukea v, 
Ramohandra Sankar, i. L. B. (1937) Nag. 8 S 0 ; 
(A. i. r. *,(24) 1937 Nag. 171), Mahangelal v. 
Firm Suraj Prosad Chandulal, 1933 A. L. j. 
1161: (a. i. r. (26) 1939 all. 114). Eanshiram 
v. llariram 17 Lab. 775,* ParsuVithoba Patil 
v. Balaji Vishwanath Rao, I. I». R. 1944 Nag. 
14: (A. I. R. (31) 1944 Nag. 28). In a reoent deci¬ 
sion in Madras High Court, Soma Sundaram 
Pillai v. Official Receiver, South Arcot, 
A. I. R. (34) 1947 Mad. 95 : (230 I. C. 213) 

an insolvent bad been discharged and sabse- 
quently the insolvent made an application in 
respect of debts not yet satisfied for relief undor 
the Provincial Debt Relief Act. The Court in¬ 
dicated that even after a discharge ordor the 
debts then outstanding a3 also the properties pre¬ 
viously vested undor the Insolvency Aot oontinue 
to remain under the control of the bankruptcy 
Court. The debts are not payable personally by 
such an insolvent and the properties also cm- 

This seams to be a mistake. The oorreot citation 
would be A. I. R. (24) 1937 Lah. 87. Tbe case that is 
printed as 17 Lah. 775 does not deal with the ques¬ 
tion under consideration.—Ed. 


A. LB. 

not be deemed to be properties belon ging 
to the insolvent. Such an insolvent could not 
be regarded as a debtor entitled to invoke the 
aid of the Debt Relief Act for saoh debts. 

The provisions contained in anb-s. (a) 
of s. 44~iTf*4®£ m9 almoat similar to s. 28 (a), 
English BaukruptfrE^gt °f I944.1thas been held 
that under this Aotaff^ft^er of disoluurga 
releases the bankrupt from certam“'debtB prov¬ 
able in bankruptcy but its effeofc is not to 
destroy tbe debt as though it had never been. 
See in this connection In re: Ainsworth ; Mil¬ 
lington v. Ainsworth, (1932) l oh. 22: (91 It. J. 
ch. 51). The object of the Bankruptcy Acts has 
thus been explained in Jakeman v. Cook (18781 
4 EX. D. 26: (48 L. J. Ex. 165): 

"One object of the Bankruptcy Aot was to enable tha 
debtor who has given all hia property for the benefit 
of his oreditor to obtain his discharge was that he 
might begin the world freed from all hia obligation 
and protected from oppression of creditors. Another 
object is to prevent fraud by the debtor In giving an 
undue preferenoe between oreditor and oreditor and 
promising t) pay after the discharge to the prejudioa 
of the general body ol creditors.” 

[ 18 ] The extreme contention as urged on 

behalf of the plaintiff that after an order for 
discharge under sub-s. ( 2 ) of s. 44, Provincial 
Insolvency Act, the Reoeiver in Insolvency 
baoomes/f^rccfws officio, must be overruled. It 
is, however, further contended that in view of 
the Bpecial oircumstanoes of this oase the Recei¬ 
ver had no jurisdiction to sell the property ifitax 
the order of discharge. It is pointed out that on 
21 st July 1941, the Official Reoeiver submitted n 
report to Court that the properties now in suit 
were praotically valueless and on 6th December 
1911, the Court came to the oonolusion that the 
insolvent bad no saleable interest in tbe proper¬ 
ties. Immediately thereafter oreditor No. 3 offer¬ 
ed to purchase whatever rights the insolvent had 
in this property and the trial Court directed 
accordingly. On appeal to the Court of District 
Judge, it was held on 13th May 1941, that the 
insolvent had no saleable interest. When thia 
order by the District Judge was in force tha 
order for discharge of the insolvent was passed 
on 10th August 1912. ■ 

[19] It is contended that on the date the dis¬ 
charge order was pissed it was on the basis that 
tbe insolvent bad no saleable interest in the 
properties. The conditional order for discharge 
whioh had been passed was for tha purpose ol 
collecting the proceedings of two other propet 
ties. An appeal had, thereafter, been taken to 
this Court against tha order passed by the Dis¬ 
trict Judge declaring that the insolvent had no 
saleable interest. Henderson J. set aside tt® 
order of the District Judge and restored the dirt®* 



1980 In re Ambica Textileb Calcutta 491 


tion for sale previously given by the Sub-Judge 
with the modification that the sale will be of 
the interest of the insolvent in the properties in 
question. After this order of the High Court 
had reaohed the lower Court, the sale was arran¬ 
ged for on 3rd March 19A5. The present suit was 
filed on 19th March and a temporary injunction 
was issued restraining the Official Receiver 
from executing the conveyance or to complete 
the transaction. This temporary injunction was 
withdrawn on 18fch April and before it was res¬ 
tored on 19th June, the kobala had been executed 
by the Official Receiver on 9th June. 

Cao] In my view the order passed by this 
Court had the effeot of reviving the authority of 
the Official Receiver to apply the proceedings of 
this property also for the benefit of the general 
body of creditors. 

[21] The next question for consideration is 
whether the insolvent had any saleable interest 
or not, and even if he had a saleable interest 
whether the sale by the Official Receiver binds 
or affects the plaintiffs. Exhibit l, the Deed of 
Family Settlement, requires a closer examina¬ 
tion. The relevant terms are as follows: 

•*4tb.That after the death of the settlor the 

Trust Estate more fully described and mentioned in 
the Schedules 'A’. *B\ ‘C\ 'D’ and ‘E’ hereunder nbali 
vest unto his wife and sons and their respective heirs 
in the manner and subjeot to the conditions, charges 
and uses, hereinafter 6tated; 

• • • • 

(d) .The South Eastern portion of the premises 

No. 60A (1), Satish Mukherjee Road, SahebbaRUD, 
Kalighat consisting ol three rooms on the First floor 
and three rooms on the ground floor together with 
privies and kitchens as well as the North Extern 
Block of P60A (2), Satish Mukherjee Road, Sahebbagan 
Kalighat consisting of three rooms on the first floor 
and three rooms on the ground floor together with 
privies and kitohess hereinafter desoribed in the 
Schedule 'D' shall vest In the third eon of the settlor 

. named Dhlrendra Nath Banerjee an insurance agent 
having not muoh income to be held and enjoyed by him 
during bis natural life and on his demise during the 
lifetime of the settlor or thereafter the same premises 
shall vest In the legal heirs of the said Dhirendra Nath 
Banerjee absolutely for ever. He may have the option 
ol temporarily residing in the family dwelling house 
No. lfi.’Vidyasagar Street with the Settlor's second eon 
Debendra Nath Banerjee on his contributing the income 
of the property allotted to him for family expenses. 

(e) —...The family dwelling house and premises 

No. 15, Yidyasagac Street in Calcutta hereinafter des¬ 
cribed in the Schedule ‘E’ shall subjeot to the following 
eights of residence and charges vest in the second son 
of the settlor named Debendra Nath Banerjee who is a 
Medioal Practitioner having praotice in that locality 
with a dispensary in the building to be held and 
enjoyed by him during his natural life and on bis 
demise either during the life time of the settlor or 
thereafter the said premises shall vest in the legal 
hairs of tha Bald Debendra Nath Banerjee absolutely 
and lor ever. And it is hereby deolared and expressed 
by the settlor with the oonsent of the said Debendra 
Hath Banerjee. * 


5th.That after the death of the settlor hie wife 

Breemati Sushila Debi and his four sons Jitendra Nath 
Banerjee, Debendra Nath Banerjee, Dhirendra Nath 
Banerjee and Nirendra Nath Banerjee shall EUpport 
the settlor's surviving daughters and their children 
who may be dependant on him who may be in helpless 
and indigent circumstances out of the income of the 
properties allotted to them respectively and shall pro¬ 
vide accommodation for them in their houses, if neces¬ 
sary. They shall have no claim on the properties of 
the eettlor.” 

Clause 6 is the vesting clause after the death of 
the Eettlor. Such vesting is subject to certain 
conditions. 

[ 22 ] It is quite clear from the terms of the 
Deed of Family Settlement that defendant 3 had 
a limited interest in the property in suit, sub. 
ject no doubt to the rights of certain other 
persons. Such interest even if sold oannot affect 
the rights of the beneficiaries. The question 
whether on the facts proved the plaintiffs are 
dependants in helpless condition and whether 
they are staying in the house have been ans¬ 
wered by the learned Subordinate Judge in fa¬ 
vour of the plaintiffs. I do not see any reason 
to disturb that finding. 

[23] Although I hold that the interest of 
Defendant 3, was saleable the plaintiffs are en¬ 
titled to the declaration that their interest is not 
affected by the sale. The defendant bank has 
rightly been restrained from interfering with 
the plaintiff’s possession of the premises in suit. 

[24] The appeal ia accordingly dismissed. 
Each party to bear its costs in this Court, 
Leave to appeal under cl. 15, Letters Patent 
has been asked for and is refused. 

V-S.B. Appeal dismissed. 


A. I. R. (37) 1950 Caloutta 191 [G. N. 184.] 

SlNHA J. 

In re Ambica Textiles Ltd. 

O. 0. C. J. Suit, D/- 9-2-1919. 

Companies Act (1913), S. 103 (3) — Provisional 
contract — Meaning — Pre-incorporation expenses 
—Contract Act (1872), S. 70. 

The word “provisional” in S. 103 (3) means that the 
contract made by a Company is to be read as if it con¬ 
tained a provision that it shall not be binding on the 
Company unless and until the Company became entit¬ 
led to commence business. The aeotion applies to all 
the contracts of a Company whether preliminary or 
final or in the course of carrying on its business. The 
Company is not, therefore, liable for oosts and expenses 
inourred in respect of its formation and promotion and 
in the case of a Company which never commenced its 
bus! ooss, also for the expenses such as stamp and regis¬ 
tration fees, postal and other charges and publicity and 
travelling expensos incurred even after incorporation : 
(1906) 2 Ch. 890, Ref. on. [Paras 12,13, 16,16] 

Moreover ( as the statute prohibits a Company from 
making a binding contract before the commencements 
its business no implication.of & promise to pay oan be 
made in respeot of the expenses incurred before its in¬ 
corporation. The expenses of a Company which had 
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never become entitled to commence Its business cannot 
be said to be for its benefit and hence cannot be reco¬ 
vered under S. 70, Contract Act. [Para 17] 

Annotation : ('16-Man.) Contract Aot, S. 70, N. 1 
and 5 ; (’46-Man.) Companies Act, S. 103, N. 1. 

R. Chaudhury — for Official Liquidator. 

Samar Sen — for Claimant. 

Judgment. — This matter ha3 come before 
me for settlement of the list of debts and 
claims. 

[ 2 ] The Company was incorparated cn 5th 
April 1945. The Company never carried on any 
business nor was any commencement certificate 
taken. Certain applications were made for shares 
in the Company and a total sum of Rs. 78.750 
was paid to the Company by intending share¬ 
holders. The money received from tbo share¬ 
holders was deposited with tbo Central Bank of 
India Ltd., Clive Street Branch, a sum of 
Bs. 415-14 0 has since accrued as interest on the 
said deposit. 

[ 3 ] As the promoters of the Company found 
it difficult to commence business of the Com. 
pany, at ft meeting held on 10th March 1947 it 
was resolved that the share money received 
from the applicants should be refunded in full 
to the respective applicants. It was also resolv¬ 
ed that the Central Bank of India be requested 
to honour the cheques in re3peot of such refund 
by debiting the current aocount of the Company. 
The Central Bank of Indio, however, did not 
agree to pay. 

[4] On 28 th April 1917, fcbe Registrar, Joint 
Stock Company, issued notice under 8. 247, 
Companies Act, for striking out the name of the 
Company from the register and on 18 th Septem¬ 
ber 1947, the Company’s name was struck off. 

[5] Ou 31st Docember 1947, a resolution was 
passed for voluntary winding up of the Com- 
pany. The Central Bank of India, however, did 
not agree to pay out the money deposited in the 
current account of the Company in the Bank in 
spite of tbo said resolution. 

[6] On 12 th March 1948, an application was 
made ‘ in the matter of Trustees Act” for distri¬ 
bution of the money lying with the Central 
Bank of India amongst the share-holders. On 
12 th April 1918, Dus J. treated the application 
as an application for restoration of th6 Com¬ 
pany under S. 247, Companies Act, and made 
an order for restoration. 

[7] On 15th April 1918, an application was 
presented for winding up of the Company. On 
10th May 194S, the winding uporder was made and 
Mr. G. S- Mukherjee was appointed the Official 
Liquidator. The Liquidator advertised in the 
papers inviting claims against the Company. No 
claim was filed. 


[8] On 1st December 1948, I gave directions 
for filing the list of creditors and contributories. 

[9] The Liquidator has filed an affidavit and 
in part 1 of Annexuro “a” to the said affidavit 
the names of the intending share-holders who 
deposited money with the Company for taking 
shares have been set out. In part 2 of Anne- 
sure “a” the claim of Sharda Agencies for 
Rs. 7S13-5-3 has been set out but the claim is not 
accepted by the Liquidator. 

[10] An affidavit was filed, affirmed on 24th 
January 1949, by Sharda Agencies, a partnership 
firm carrjing on business at 22, Canning Street 
claiming a 6um of rs. 7913 5 3. As the affidavit 
did not disclose sufficient materials, I gavedirec. 
tions for the filing of a further affidavit in com¬ 
pliance with which a fresh affidavit has been 
filed by Rati Lai. 

[ 11 ] It appears from the affidavit that Sharda 
Agencies is a partnership firm and they were 
appointed the Managing Agents by the Articles 
of the Association of the Company for a period 
of twenty years from the date of incorporation 
at a monthly allowance of Rs. 2000 in addition to 
a commission on the annual net profits of the 
Company. It is claimed that the said firm paid 
Rs. 4003-11-3 under the direotiens of the Com¬ 
pany’s Directors on account of the expenses in¬ 
cidental to the formation of the Company. They 
also claim to have paid Rs. 3904-10-0 on ac¬ 
count of expenses after its inoorporation and 
for its management. The relevant vouchers 
have been annexed to the affidavit. 

[12] As regards pre incorporation expenses, 
there can be do doubt that they are not payable 
by the company. It was conceded and, I think 
rightly, by learned counsel for the claimants thafc 
they Gould not claim pre incorporation expen¬ 
ses in the liquidation proceedings. I, therefore,) 
hold that the Company is not liable for costs and 
expenses incurred in respect of its formation and 1 
promotion. 

[13] Learned counsel however contended 
that expenses incurred by the claimants after 
incorporation should be allowed. They consist 
of a stamp and registration fees for registering 
the company and postal and other charges and 
publicity and travelling expenses. I am not 
quite sure whether all these expenses were 
male after the incorporation. Stamp and regis¬ 
tration charges seem to mo to be really pre I 
incorporation expenses. Be that a3 it may, I do 
not think the claimants are entitled to be paid 
for these expenses and for the following reasons: 

[14] Section 103 (3), Companies Act, provides 

as follows: . ^ 

“Any contract made by Company before the dale 
on which it is entitled to commence business shall“ 
provisional only and shall not be binding on the 
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pany until that date and on -'bat date it shall become 
binding.” 

[ 15 ] It was held /a In re: "Otto" Electrical 
Manufacturing Co. Ltd. (1906) 2Ch. 390 :(75 L. 
J. ch. 682' under the corresponding seotion of 
the Eogteh Act that the seotion applied to all 
contrasts of a company, whether preliminary 
or fiaal or in the course of carrying on its busi¬ 
ness. 

[16] In that a case, one Mr. Jenkins bought 
some furniture for £-240 and put it into an 
offioe which he took for the company. Reclaimed 
the money. The claim was disallowed as the 
Company had -never become entitled to com¬ 
mence business. Buckley J., said a3 follows: 

“ How does he claim? Obviously in contract; he 
claims upon this ground that, expressly or by implica¬ 
tion, the Company promised to pay him (or the 
furniture if he would pay the furniture dealer for 
it. Of course, that is contract. The Act of parlia¬ 
ment says that that contract is not binding on 
the Company, and he cannot sue here. The other 
claims are for moneys which he advanced to a man to 
come up to town when be was going to serve the Com¬ 
pany, and other payments of a like kind. They are all 
claims in contract. In my judgment ho cannot be 
heard to say that there was such a contract; the Act 
of Parlirmcnt forbids it.” 

He also observed that the word "provisional" 
in section means that the contract is to be read 
as if contained a provision that it shall not 
be binding on the company unless and until the 
Company became entitled tnoommence business. 

[17] Mr. Sen contends that under s. 70 of 
the Indian Contract Act, his clients are entitled 
to claim expenses incurred after the incorpora, 
tion of the company. I do not agree. I think 
that inasmuch as the company never became 
entitled to commence business, the expenses 
were not incurred for its benefit. Farther, the 
eeotion does not apply to persons who are in¬ 
competent to contraot. It can only apply where 
the law oan imply, from the circumstances, a 
promise to pay. Where the statute prohibits the 
Company from making a binding contract be¬ 
fore commencement of business no implication 
lof a promise to pay can or should be made. 

[18] Mr. Sen next contended that his clients 
were entitled to recover registration fees and 
expenses inasmuch as the Company was under 
a statutory liability to pay them. In support of 
his contention, he referred me to the judgement of 
Baokley J- hire: English and Colonial Produce 
Co. Ltd. (1906) 2 oh. 435 : (76 L. J. oh. 831) 
This judgment however was overruled in In re: 
National Motor Mail coach Co. Ltd. (1908) 2 
Oh. 616 : (77 L. J. Oh. 790) where Oozens-Hardy 
M. B. observed as follows; 

"I need hardly say that any opinion expressed by 
Buckley J. especially upon ‘this branoh of the law, 
deserves the greatest respeot, but 1 cannot ooncur in 
the view which be took, and Mr. Eustace Smith con¬ 
fessed that he had not been able to find any other 
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authority differentiating between a statutory liability 
and aDy other liability in relation to this question. 
There is no other ground upon which the judgment 
can be supported, and I know of no principle or 
authority on which that distinction can be maintai¬ 
ned.” 

The result is that the claim of Sharda Agencies 
must be dismissed I settle list by deleting the 
claim of Sharda Agencies. 

D.R.R. Claim dismissed. 


A. I. R. (37) 1950 Calcutta 493 [C. N. 165.] 
G. N. Das and Guha JJ. 

Sm. Alcshoy Kumari Debi — Decree-holder — 
Appellant v. Nalini Ran j an Mulchcrjee and 
others — Judgment.debtors — Respondents 

Letters Patent Appeal No. 5 of 1949, D/- 27-6-1960, 
against judgment of K C. Cbunder J., in A. F. A. O. 
No. 197 of 1947. D/-11-8 1919. 

(a) Civil P.C.(1908), S. 11—Execution proceeding 
— Order (or execution alter period ot limitation — 
Decision operates as res judicata in subsequent 
proceedings. 

Where on an application for execution the Court 
passes an order directing execution to issue after placing 
on record all the legal representatives of the deceased 
judgment-debtor and they do not objeot to the order 
on the ground of limitation the order is one deciding 
between the parties that the execution is not barred 
by limitation and operates as re3 judioata, and whether 
right or wrong cannot bechallenged in subsequent pro¬ 
ceedings: A. I. R (10) 1923 Pat. 180, Rel. on; A. I. R, 
(32) 1943 Cal. 335 and A. I. It. (32) 1945 Cal. 337. 
Ref. (Para 4 ] 

Annotation; ('50-Com.) Civil P. C., S. 11, N. 23. 

(b) Limitation Act (1503), Art. 182—Scope— Arti¬ 
cle should be liberally construed. 

Article 182, Limitation Aot, should receive a fair 
and liberal and not a technical construction so as to 
enable the decree-holder to reap the fruits of his decree. 

[Tara 5] 

Annotation: (’42-Com.) Limitation Aot, Art. 182 
N. 2 Pt. 7. 

(c) Limitation Act (1908), Art. 182 (5) — Step-in¬ 
aid—Application for transfer of decree—Application 
is step-in-aid even though no application for exe¬ 
cution is pending: A.I.R. (18) 1931 Cal. 312, Ref. 

[Para 5] 

Annotation : ('42-Com.) Limitation Aot, Art. 182 
N. 121 Pt. 1. 

(d) Limitation Act (1908), Art. 182 (5) — Step-in¬ 
aid— Application for issue of noiice under O. 21, 
R. 22 without execution application — Whether 
step-in-aid. 

If an application for transfer of adeoree oan be regard¬ 
ed as a step-in-aid of execution even wboD no exe¬ 
cution is pending, there is no conceivable reason why 
it is necessary that an execution proceeding should be 
pending when the decree-holder makes an application 
for the issue of a notice under O. 21, R. 22, Civil 
P. C. which step he has to take before he can obtain 
relief by way of execution as in a oase where he ap¬ 
plies after one year of passing of the deoree. Case law 
discussed. [Para 6] 

Annotation: ('42 Com.) Limitation Act, Art. 182 

N. 116. 

(e) Limitation Act (1908), Art. 182 (5) — ‘In ac¬ 
cordance with law'—Meaning — Application for 
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execution by attachment of movables as per list 
— No list filed — Application is in accordance 
with law. 

The main tost of an application for execution being in 
accordance with law would appear to be whether it is 
possible for the Court to issue execution upon it, that 
is whether it is within the power of the Court to grant 
the kind of relief asked for, though in the particular 
case -the relief may not, on the merits.be granted, 
for example, owing to some finding on facts, not to the 
nature of the application itself: A. I. R. (30) 1943 Bom. 
353, Rel. on. [Para 8) 

Where, therefore, an application for execution prayed 
for‘attachment and sale of defendant’s movables as 
per lief but no list of movables was filed: 

Held, that the application, though defective was not 
a nullity as there is no rule requiring the decree holder 
to file an Inventory of movables when the judgment- 
debtor is in possession and hence was in accordance 
with law. The defeot was one which could be cured by 
amendment at a subsequent stage: A. I. ft. (23) 1941 
Nag. 152, BeJ. ; A. I. R. (14) 1927 Bom. 52, Dtsting. 

[Paras 9, 10, 11] 

Annotation: (’42-Com.) Limitation Aot, Art. 182 
N. 52. 

(f) Limitation Act (1908), Art. 182(5), Expl. I — 
Death of sole judgment-debtor—Execution against 
one of his legal representatives saves limitation 
against all representatives :3 All. 517, Rel. on; 12 
Bom. 48 Ref. [Para 15] 

Annotation: (’42 Com.) Limitation Act, Art. 182 
N. 142 Pt. 5. 

^[anindrn Nath Ghose, Anil Kumar Sen Jor Siba • 
das Ghose I — for Appellant. 

Chandra Sekhar Sen and Mritunjoy Dcy 

—for Respondents. 

G. N. Das J. — This is an appeal by the 
decree-holder against a decision of our learned 
brother Chunder J. 

[2] The facts of the case were not fully 
placed before this Court. We have therefore to 
state those facts in some detail. 

[3] On 23rd March 1942, the appellant ob¬ 
tained a decree in the Presidency Court of 
Small Causes, 4th Court, against Rati Kanta 
Mukberji for a sum of Rs. 1127-10-9. It 
appears from the order sheet whioh is on the 
record that there was an attachment before 
judgment on 6th March 1942 which was confirm¬ 
ed by the Court. On 18th June 1942, the attach¬ 
ed properties were released from attachment 
and the order of that date goes on to state that 
the execution case was dismissed. On some date 
which it is not possible for us to discover from 
the records but prior to June 1944, the sole 
judgment-debtor Rati Kanta Mukherji died. He 
was survived by his widow and four sons, 
Nalini Ranjan Mukherji, Anil Krishna Mu¬ 
kherji, Ranjit Kumar Mukherji and Sailen Mu¬ 
kherji the latter two being minors. On 26 th June 
1944 the decree-holder made an application 
which purports to be one for execution of the 
decree passed on 23rd March 1942. In column 9 
of the application which is headed as “Mode in 
which the assistance of the Court is required” 
the following statement occurs : 


A. I. R» 

“I pray that the to'ial amount of Rs. 1127-10-S* 
together with interest on the principal sum up to date 
of payment and the costs of taking out this execution 
be realised by attachment and sale of defendant’s 
moveable property a3 per annexed list ana paid to me. 
A notice do issue upon Nalini Ranjan Mukherjee of 
village Nalta, P. O. Maju, distriot Howrah, to show 
cause why his name should not be substituted in 
record in place of defendant Rati Kanta Mukherjee 
now deceased and execution be issued against him and- 
notice b9 sent under registered oover. Grounds: That 
Nalini Ranjan Mukherjee Is the son, heir and Je^l 
representative of the defendant Rati Kanta Mukher* 
now deceased." 

On the day following the following order was 
recorded : 

‘‘On the plaintiff’s application for substitution of the 
name of Nalini Ranjan Mukherji in place of defendant 
deceased ordered; Issue notice returnable on 1st 
August 1944." 

% 

The order sheet shows that the case was ad¬ 
journed on 1st August 1944, 22nd August 1944, 
9th September 1944, nth November 1944 on 
whioh date it was adjourned to 2nd December 

1944, when the application was dismissed for 
default. Some time thereafter, on 8th June 1945, 
an application on terms similar to that whioh 
was filed on 26th June 1944, was presented 
to the Small Cause Court on behalf of the 
decree-holder. The Court thereupon issued a 
notice on 13th June 1945. The case was adjourn¬ 
ed on 7th July 1915, 4th August 1945 and then to 
1 st September 1945. Meanwhile, on 25th August 

1945, the following order was recorded : 

"On the plafntiSs’ application for substitution of the 
names of Anil Krishna Mukherji, Ranjit Kumar Mu¬ 
kberji, Sailen Mukberji and Mrs. Rati Kanta Mukherji 
the minora represented by their mother Mrs. Rati 
Kanta Mukherji ordered: Issue notice returnable on 1st 
September 1945." 

On 1 st September 1945, it was ordered : 

"Ordered that the names of the opposite parties 
Anil Krishna Mukherji, Ranjit Kumar Mukherji, 
Sailen Mukherji, the minors represented by their 
mother Mrs. Rati Kanta Mukberji as guardian and 
Mrs. Rati Kanta Mukherjee be placed on reoord a* 
heirs and legal representatives of deceased defendant. 
No order is made as to Nalini Ranjan Mukherji." 

Nothing further was done till 1st October 1945, 
when the following order is recorded : 

"On the plaintiff’s application for substitution of 
the name of Nalini Ranjan Mukherji in place of de¬ 
ceased defendant ordered: Notice do issue returnable 
on 24th November 1945.” 

On 3rd October 1945 notice was issued as prayed 
for. The matter was adjourned on 24th Novem¬ 
ber 1945 to 1st December 1945 on whioh date the 
Court passed the following order : 

"Application granted : Let the name of Nalini 
Ranjan Mukherji be placed on record as son, heir, 
legal representative of the defendant since deceased. 
Execution to issue." 

On 12 th December 1945 an application was made 
by the decree-holder for transfer of the decree 
to the Munsit’s Court at Howrah on 17th De- 
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Bomber 1945 the decree was transferred under 
letter No. 2736 dated 20 th December 1945. The 
execution was thereupon started at Howrah. 
The judgment-debtors appeared and raised an 
objection to the effeot that the execution of the 
decree was barred by limitation. The trial Court 
overruled the objection and directed execution 
to proceed. On appeal, the first appellate Court 
allowed the appeal and dismissed the execution 
case. Against this order a further appeal was 
taken to this Court being appeal from Appel¬ 
late Order no. 197 of 1947. This appeal was heard 
on llth August 1949 and the appeal was dismissed. 
It is the propriety of this decision which is now 
in question before us. 

[4l The judgment of this Court proceeds on 
the following grounds: (1) In case the judgment- 
debtor dies after the decree and if an execution 
case is pending at the time, the deoree-holder 
hma merely to pray to carry forward the execu¬ 
tion case. (2) If no suoh execution is pending, 
the deoree-holder is required to make au appli¬ 
cation for execution in terms of 0 . 21, R. 11 
read with 8. 50, Civil P. C. if the judgment* 
debtor was dead within one year of the passing 
of the decree bat if the death took place before 
one year, a further prayer has to be made 
under o. 21i R. 22 , Civil P. C. As in the present 
ease there was no proper application for execu¬ 
tion, the steps taken by the deoree-holder were 
not in aooordance with law and did not save 
limitation. The view of the learned Judge was 
that there must be au application for execution 
started in whioh a prayer should be made unier 
O. 21, B. 22 , Civil P. 0. Before we deal with this 
question it iB necessary to refer to a matter 
whioh was not placed before the Court. From 
the facta stated already it appears that after all 
the heira of the deceased judgment-debtor had 
been placed on the record, the Court made an 
order directing execution to issue and thereafter 
transferred the case for execution to Howrah. 
The beire of the judgment debtor who were tbon 
on reoord did not take any steps to have the 
order Bet aside. Id these circumstances, it was 
not open to the judgment-debtor to raise the 
limitation. As wa3 observed in the case 
r Chandra v. Janardan Prasad, A. I. R. 
18 Pat. 180: (68 I. 0 . 337), the order direct- 
xration to issue was an order "deoiding as 
n the parties that the execution was not 
by limitation.” Suoh an order has been 
d operate as res judicata and whether 
>r wrong, the order cannot be challenged 
leqnent proceedings. See also the oases of 
Mrronotha Nath v. Habu Mia, 49 0. w. n. 260 : 
%L I. B. (81) 1945 CaL 836), Satya Narayan v. 
Kalpani Prosad, 49 0 . w. n. 558 : (A. 1 . b. (32) 
1MB aal. 887). In this view, no further question 


arises. But as the matter has been argued at 
length on other points we desire to reoord our 
opinion on those points. 

[5] The first point which fell to be decided 
before our learned brother Chunder J. was 
whether when a judgment-debtor dies after the 
decree at a time when no execution case is pend¬ 
ing against him, the proper procedure for tbe 
deoree-holder is to take out an execution and 
pray for bringing tbe legal representatives of the 
deceased judgment-debtor on record and if the 
judgment-debtor had died more than one year 
ago to pray for issue of a notioe under 0 . 21, 
R. 22 . Civil P. C. The learned Judge answered 
the question in the affirmative. The view so 
taken i3 supported by the decision in Kuppu- 
swami Chettiar v. Rajagopal Aiyar, 45 Mad. 
462 : (A. I. R. (9) 1922 Mad. 79) and by some 
other cases of the Madras High Court. It is also 
supported by certain observations of Ghose J. in 
Amar Krishna v. Jagat Bandhu, 59 oal. 760 at 
p. 771 : (A. I. R. (18) 1931 Cal. 719 P. B.), where 
the learned Judge incidentally observed : 

“It must be remembered that a step-in-aid of execu¬ 
tion* can only be taken in the course of an execution 
proceeding which ia pending or capable of being kept 
alive and there can ba no step-in-aid of execution when 
the execution itself is already barred.” 

The above view however has not been taken in 
the cases of Sankara Nainar v. Than gamma , 
45 Mad. 202 : (A. I. R. (9) 1922 Mad. 247), M. 
Kannan v. P. Avvulla Uaji, 60 Mad. 403 : 
(A.-I. R. (14) 1927 Mad. 288), Chathangali v. P. 
Kunhamh, 57 Mad. 803 : (A. I. R. (21) 1934 Mad. 
392), Qhanayalal v. Punjab National Bank, 
ill T. C. 259 : (A. I. R, (15) 1929 Lab. 7), Jagdeo 
Narain Singh v. Rani Bhubaneswari Kuer , 7 
pat. 708 : (A. I. R.- (15) 1928 Pat. 612), Gopal 
Shankar v. Raising Premji, 36 Bom. L. It. 510: 
(A. I. R. (21) 1934 Bom. 266), Ramchandra v. 
Ulca, 103 r. o. 279 : (A. I. r. ( 14 ) 1927 Nag. 308). 
I have not boen able to discover a <1 ireofc Bench 
decision of this Court on this point. In my view 
tbe latter class of oases whioh take a more libe¬ 
ral view of Art. 182 ( 5 ), Limitation Act, should 
be accepted. The artiole should receive a fair 
and liberal and not a technical construction so 
as to enable the decree-holder to reap the fruits 
of his decree. The view taken in the latter class 
of oases is also oorreofc on principle. It is well 
settled that an application for the transfer of 
a decree is a step-in-aid of execution even 
though no application for execution is pending: 
Sreenath Chakravarti v. Priyanath Bando- 
padhya, 59 cal. 892 at p. 841: (A. I. R. (18) 1931 
cal. 312). If therefore an application for transfer 
of a decree oan be regarded as a step-in-aid of 
exeontion even when no execution is pending, 
there is no conceivable reason wby it is necessary 
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that an execution proceeding should be pending 
when the deoree-holder makes an application for 
the issue of a notice under O. 21, R. 22, Civil 
P. 0 , which step he has to take before he can 
obtain relief by way of execution. The question 
whether an applbation for the issue of notice 
under O. 21, R. 22 is a step-in-aid of execution 
has been answered in the affirmative in the 
case of Gopal Chunder Manna v. Gossam Das, 
25 cal. 594 : (2 C. W. N. 556 F.B.). Banerj e J. 
who was the referring Judge was of opinion 
that even if the application for execution be 
defective regarded as an application for execu¬ 
tion of a decree, if the application contained a 
prayer for issue of a notice under 0. 21, R. 22, 
the application would still be regarded as one 
to take some step in aid of execution, in ca3es 
where issue of such a notice was necessary, the 
decree having boen passed more than a year 
before. The view of Banerjee J. was affirmed by 
the Full Benob. In a later case, namely, Abdul 
Aziz v. Yakub Abdul Gani, 64 I. 0. 433: (a. t. R. 
(7) 1920 oal. 166 ) Cbitty J. was of opinion that 
even if there was no application for execution, 
a mere prayer for the issue of a notice under 
O. j21 , R. 22 is a step-in-aid of execution. 
Wdlmsley J. agreed in the result but reserved 
hi 3 opinion on this point. Reference may be 
made to the case of Saiay Chandra v. Pares 
Nath 35 C. L. J. 82 *. (A. I R (9) 1922 Cal. 
44 ) to which our attention was drawn by 
Me. Gbosa appearing for the appellant.. It 
is necessary to set out the facts of that case. In 
that case, the deoree wa3 obtained on 2nd 
December 1912. An execution was started within 
three years Nothing came out of it. On 22nd 
Mty 1917 a second application for execution was 
filed. The application for execution was defec¬ 
tive in three respects namely, (l) the date of 
disposal of the previous application for execu¬ 
tion wa3 not oorreotly stated: (2) the sum due 
under the decree was wrongly calculated and 
(3) that col. 10 which deals with the mode of 
execution was not duly filled up. It, however, 
contained the following prayers: for substitu¬ 
tion of the heirs of one of the decree-holders: 
( 2 ) for a notice on the other deoree-holders 
under 0. 21, R. 16 and (3) as one of the judg¬ 
ment-debtors was dead for the issue of a notice 
under O. 21, R. 22. It was contended that this 
application for execution did not save limitation. 
This contention was overruled, Mookerjee J. 
observed that an application to take a step in 
aid of execution in order that it may be in 
accordance with law must pray for some relief 
which the Court can grant, and then proceeded 
to say that the three prayers which were made 
in the application were such as could be granted 
by the Court on the application then presonte3. 


It was therefore held that the application was a 
step-in-aid of execution and extended the period 
of limitation. 

[6] Before Chunder J. reliance was placed 
on behalf of the judgment-debtors on certain 
decision of the Bombay High Court, namely 
Mahomed Bhai v. Dawood Bliai Co., A. I. R 
(25) 1938 Bom. 405 : (i. L. R. (l9j8) BOm. 703). 
The question, however, which arose for decision 
in that oase was as regards the propriety of 
the application regarded as an application for 
execution. The application suffered from the 
defect that the particulars of the property to be 
attached under o. 21, R. 54 were not specified. 
The case was heard by Engineer J. The learned 
Judge granted an amendment of the application. 
Against his decision an appeal was taken under 
the Letters Patent which was heard by a Divi¬ 
sion Bench presided over by Beaumont 0. J. 
In dismissing the appeal it was observed that 
the amendment was properly made. It was 
further observed that the application though 
defective was not a mere nullity merely because 
the application did not desoribe the property in 
detail. Reliance was also plaoed on the case of 
Gopal Parsharam v. Damcdar Janardan, 
A. I. R (3G) 1943 Bom. 353 : (210 f. 0. 376). The 
question then before the Court was whether the 
application which prayed for rateable distribu¬ 
tion but not against the same judgment-debtor 
was one in accordance with law. The question 
now before us did not arise in that oase. Refe¬ 
rence was also made to the case of Vallabhdas 
Narandas v. Kantilal {?. Parekh, A. I. R. (34) 
1917 Bom. 430 : (49 Bom. L. R. 420). Our atton. 
tion was drawn to the observation of Kania J. 
to the effeot that the prayer for the issue of a 
notice under O. 21, R. 22 is not a mode of exe¬ 
cution and is not a relief which a party asks as 
one awarded by the decree. It is a hurdle whioh 
the decree.holder has to oross before he can get 
the relief awarded by the decree. It ftrka the 
Ccurt to extend the life of the decree. The 
observations do not touch the question whioh 
aro now before U3. On the other hand, they 
support the view that the prayer for the issue 
of a notioe under O. 21, R. 22 can in certain 
circumstances be regarded as a step-in-aid of 
execution of a deoree. The observations were 
made in connection with a contention then 
raised that the prayer for issue of a notioe 
under o. 21, R. 22 was one which came 
within the purview of 0. 21, R. 11 (2) (j)* 
It was this que3tion whioh was deoided by the 
learned Judge the decision being that a prayer 
for issue of a notice as aforesaid was not a re- 
lief which the decree-holder oan olaim under 
O. 21, R. ll (2) (j). The cases relied on on behalf 
of the judgment-debtor do not, therefore a3sia 
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<ln the absence of express enaotment or necessary 
intendment: A. I. B. (14) 1927 p. 0. 242, Rel. on. 

[Para 2] 

Dr. Sen Qupta and Satya Charan Pain 

—for Petitioner. 

Sitaram Banerjee and Chandidaa Roy Chowdhury 

—for Opposite Party. 

Sen J. — The facta giving rise to this Rule 
'briefly are as follows: The petitioner who ia the 
landlord let out certain premises to the opposite 
party Rai Sahib Sakti Bhusan Roy sometime in 
March 1942 at a rental of Ba. 50 per month. An 
application was made under the House Bent 
•Control Order 1943, by the landlord for fixing 
the rent and by consent the rent was fixed at 
Be. 72 per month on 2nd November 1943. On 
19th January 1944, the opposite party instituted 
<a suit for the recovery of money paid as occu- 
pier’s share of taxes stating that the sum of 
Bs. 72 included taxe3. The trial Court dismissed 
4he suit. The Pull Bench of tbe Court of Small 
Causes decreed it. The matter came up before 
this Court and tbe matter wa3 remanded and is 
1 still pending. On 27th April 1949, the landlord 
applied for setting aside the consent order which 
was passed on 2nd November 1943, the applica. 
diion purporting to be made under 8. 151, Civil 
P. C. The application was dismissed by the 
Additional Rent Controller. An appeal was taken 
to the Chief Judge of the Court of Small Causes 
and he dismissed tbe appeal. Then there was an 
application for review on 25th August 1949 before 
the Chief Judge of the Court of Small Causes 
and that application was rejected. Against that 
order the present Rule has been obtained. 

[ 2 ] In our opinion, this Rule must be die. 
charged. It has been held by a Division Bench 
of this Court in the oase of Indian Homeopathic 
Medical Association v. Kanailal Pal , 54 
O. W. N. 389 : (A.I.B. (37) 1950 Cal. 263) that this 
Court has no power of revising the orders passed 
by the Chief Judge of tbe Court of Small Causes 
in matters like these. It is contended on bebalf 
of the petitioner that although this Court had 
no power to interfere before the Constitution 
Qftme into force, it has now power to do so under 
Art. 227, Constitution Act, and we are invited to 
•exeroise that power. When the order wa3 paesed 
it was a final order with which this Court could 
not interfere. The Constitution Act was not in 
force then. Assuming«that subsequently this 
Court has been given powers of interference that 
would not in our opinion entitle this Court to 
interfere with an order whioh was passed at a 
time when such power of interference did not 
exist. In this oonneotion I would refer to tbe 
decision of the Judicial Committee in the oase 
of Delhi doth and General Mills Co. Ltd. v. 
Income-tax Commissioner, Delhi, 64 I. a. 421: 
4a. X. B. (14). 1927 P. 0. 249). The passage in 
1960 C/65 Si 66 
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which this principle has been laid down appears 
at page 425. Tbis is what their Lordships said : 

“The principle which their Lordships must apply in 
dealing with this matter has been authoritatively 
enunciated by the Board in tho Colonial Sugar Refin¬ 
ing Co. v. Irving, (1905) A. C. 369: (74 L. J. P. C. 77) 
whore it is in effect laid down that, while provisions of 
a statute dealing merely with matter of procedure may 
properly, unlo33 that construction be textually inad¬ 
missible, have retrospective effect attributed to them 
provisions which touoh a right in existence at the 
passing of the statute are not to be applied retrospecti¬ 
vely in the absence of express enactment or necessary 
intendment.” 

There is nothing in Art. 227, Constitution Act, 
which would indicate that there was such an 
intendment as is sought to be attributed to 
Art. 227. Certainly there are no express words in 
the Article which would give the Court the right 
to interfere with a right in existence at the time 
of the passing of the Constitution Act. 

[3] In these circumstances we are of opinion 
that this Rule mu9t be discharged with costs. 
Certificate to appeal to the Supreme Court is 
granted. 

[ 4 ] K. C. Chunder J. —I agree. 

R.G.D. Buie discharged. 

A. I. R. (37) 1950 Calcutta 513 [C. N. 192.] 
Harries C. J. and Banerjee J. 

Karali Prasad Roy — Decree-holder — Appel- 
lint v. Probodh Chandra Mitra and others — 
Respondents. 

A. F. A. O. No. 91 of 1943, D/- 9th June 1950. 
Against order of D. J., Burdwan, D/- 30th June 1948, 

(a) Civil P. C. (1903), O. 21. R. 22-Proof of 
service of notice—Entries in suit register. 

Mere entries in 9uit register showing that the notioea 
were issued cannot by themselves prove that notices 
were served. [Para 5] 

Annotation : (’41-Com.) Civil P. C., O. 21, R. 22, 

N. 4. 

(b) Civil P. C. (1908), S. 11, O. 21, R. 22-Execu¬ 
tion application—Issue of notice — Failure to servo 
notice—Subsequent execution application — Ques¬ 
tion of limitation—Res judicata. 

When on an application for execution, a notice ia 
issued under O. 21, B. 22 followed by an order under 
0. 21, R. 66 but tbe notice is notservtd, the judgment- 
debtor oannot be said to have an opportunity to raise 
tbe question of limitation and, therefore, be will not be 
debarred from raisiog the question in subsequent 
exeoution applioation. (Para 5] 

Even assuming that tbe notice under 0. 21, R. 22 
wa9 served but tbe judgment-debtor did not appear, tbe 
jadgment-debtor can raise objection to the sale and 
take the point of limitation In subsequent proceedings : 

A. I. R. (2) 1915 Cal. 350, Rel. on. (Para 8] 

Annotation: (’50-Com.) Civil P. C , 3.11 N. 23, 

O. 21 R. 22 N. 5. 

(c) Limitation Act (1908), S. 3_ Execution appli¬ 
cation—Failure to decide point of limitation — 
Subsequent execution application — Point of 
limitation—Bar of res judicata—Civil P. C. (1908), 

S. 11. 

Tbe principles of S. 3 apply to execution proceedings. 
The Court, therefore, is bound to take the point of 
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limitation itself and dismiss the execution application 
if it is not in time. Where it fails to do so, it cannot 
he said that the judgment-debtor is hit by res judicata 
or any principles analogous thereto and, therefore, is 
not precluded from raising tbe point of limitation in 
subsequent execution proceedings. [Para 9] 

Annotation : ('50-Com.) Civil P. C., S. 11, N. 23 \ 

(’42-Com.) Limitation Act, S. 3 N. 19. 

Jagadish Chandra Ghose—ior Appellant. 

Panchanan Choiodhury, Purushottam Chatlerjee 
and Nirmal Chandra Choiodhury — for Respondents. 

Banerjee J.—This second appeal arises out 
of an execution proceeding instituted in the 
following circumstances. The decree in the suit 
was made on 30th June 1933. An appeal from 
it was dismissed on 30th January 1934. An 
application for execution of the decree was 
made on 14th August 1934. In due course sale 
proclamation was published on 2lst July 1935. 
But no further step having been taken, it was 
dismissed for default on 4th December 1935. 

[2] On 23rd June 1937, one Surjya Narayan 
Roy olaiming to be an assignee of the decree 
filed an execution case. It was registered. On 
20th August 1937 the order registering tbe appli- 
cation was cancelled and the petition was treated 
as an application for substitution. The decree- 
holder made another application which gave 
ri3e to execution case No. 139 of 1939. This 
application was filed on 1st September 1939 and 
was dismissed for want of prosecution on 4th 
June 1941. In this execution case notice under 
O. 21, R. 22, Civil P.C., had been issued, follow¬ 
ed by a notice under O. 21, R. 66. This applica¬ 
tion again was dismissed for non-prosecution 
on 4th June 1941. 

[3] Execution case No. 21 of 1943 from which 
this appeal arises was started on 3rd June 1943. 
In this execution case, after notices under O. 21, 
R. 22 and O. 21, R. 66, Civil P. C., the proper¬ 
ties attached were sold. The question is wbe- 
ther this last execution case i3 out of time. It 
is quite clear that if the application made on 
23rd June 1937 is not regardtd as a step-in-aid 
of execution, the application which was filed on 
1st September 1939, was out of time. Therefore, 
any order made in that application would be 
ineffective. Consequently, the present applica¬ 
tion would be time barred. Originally the 
learned Subordinate Judge in this last mention¬ 
ed execution case held that it was out of time. 
But on appeal the District Judge remanded the 
matter and the learned Subordinate Judge has 
revised his previous opinion and held that it is 
not time barred. From that there was an 
appeal to the District Judge who has held that 
it is out of time. From the order of the Dis¬ 
trict Judge the present appeal has been filed. 

[4] The learned advooate appearing on 
behalf of the appellant has taken before us one 


point and one point only, in support of the 
appeal namely that it is not open to the jndg- 
ment-debtor to take the plea of limitation by 
reason of the fact that in the application which 
was started on 1st September 1939, there was an 
order for the issue of a notice under o. 21, R. 22, 
Civil P. C., followed by an order for publication 
of the sale proclamation under 0. 21, R. 66. 
According to counsel, when the Court after issue 
of notice under o. 21, R. 22 directed sale of tbe 
properties, it came to an implied finding that 
the application was not barred by time, other¬ 
wise, it could not order the sale. 

[5] The question before us is whether the 
notice under o. 21, R. 22 was served on the 
judgment-debtor. If the notice was not eerved 
the judgment-debtor had no opportunity to raise 
the question of limitation and, therefore, no ques¬ 
tion of res judicata arises. The only evidence 
the judgment-debtor produced before the Courts 
below in proof of service of the notice was a 
certified copy of tbe suit register. There was 
no other evidence on this point. In the register 
there are entries showing that the notices were 
issued. But that does not mean that the notices 
were served. Such entries by themselves cannot 
prove service. It has been laid down in a Bench 
deoision of this Cmrt Mofunddin v. Pnthi- 
chand Lai, 19 o. W. N. 1159 : (a. i. r (2) 1915 
Oal. 444). where it was observed that tbe mere 
entry in the order sheet is no proof that the 
notice had been served. In this case we are 
unable to hold that there was service. 

[6] The Court issues notice under O. 21 , R. 22 
where tbe decree is more than one year old or 
when the deoree is sought to be executed against 
the legal represnetitive of the judgment-debtor. 
If tbe person to whom notice is issued under 
O. 21, R. 22 does not appear or does not show 
oiuse to tbe satisfaction of the Court why the 
deoree should not be exeoutf-d, tbe Court shall 
order the decree to be executed (o- 21, R, 23, 
Civil P. C.) In this case after the issue of 
notice under o. 21, R. 22 when there was no 
appearance by the defendant, the Court was 
bound to order the decree to be executed in such 
manner as the decree could tte executed. 

[7] Iu this case the judgment-debtor had not 
been served and did not appear to the notice 
under O. 21, R. 22 so he did not raise nor had 
-the opportunity to raise the issue of limitation. 

The Court issued notice under o 21, R. 66 and 
direoted sale of the properties as it was inoum- 
bent on it to do so. We do not see how any 
question of res judicata arises. 

18] Furthermore, in the case of Chatterput 
Singh v. Daya Chand, 23 0. L. J. 641 : (A.I.B- 
(2) 1915 Oal. 350), it has been held that if the 
judgment-debtor does not appear to contest a 
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notice under o. 21, R. 22 he is not precluded 
from raising an objection when his property is 
attached. Assuming, in this case that the notioe 
under order o. 21, R. 22 was served, which we 
do not hold is the fact tb9 judgment-debtor can 
raise objection to the sale and take the point of 
limitation. 

[9l There is another point of view from 
whioh we can come to the conclusion that the 
question of limitation is not res judicata. It is 
this: under S. 3, Limitation Act, whether or not 
the point of limitation is taken by the defendant 
or the respondent in a suit or an application, 
the Court is bound to notioe it in disposing of 
the matter before it. It has been held that the 
principles of this section apply to execution 
proceedings. In this case, therefore, the Court 
was bound to take the point of limitation itself 
and dismiss the application if it was not in time. 
Having failed to do so, it cannot be said that 
jthe judgment-debter is hit by res judicata or 
lany principle analogous thereto. 

[10] We, therefore, hold that the plea of res 
judicata is no bar to the judgment-debtor taking 
the point ot limitation to the application under 
consideration. As the application was not in 
time, the Court was bound to dismiss it. 

[11] On these considerations we hold that 
the District Judge was right. The application 
is barred by time. 

[12] The appeal, therefore, is dismissed with 
costs, one set two gold mohura. 

[13] Harries C. J.—I agree. 

G.M.J. Appeal dismissed. 

A. I. B. (37) 1950 Calcutta 915 [C. N. 193) 

Roxburgh J. 

S. K. Chaudhuri —Defendant — Appellant 
v. Joy Kumar Sarkar —Plaintiff — Respon¬ 
dent. 

A. F A. D. No. 453 of 1948, D/9-6-1950, against 
decree of Sab-J., 2nd Court,i24 Parganaa, D/-2-3-1948. 

(a) Transfer of Property Act (1882), S. 113—Pro¬ 
ceeding for fixing standard rent — If amounts to 
waiver. 

Where a landlord institutes a proceeding for ffxing 
a standard rent before the Rent Controller before the 
date of the notioe of ejectment and continues it after 
that and during the hearing of the suit for ejectment, 
he oannot be said to have waived the notice 

rpafoa ^ and 41 

Annotation: (’50-Com). T. P. Act, S. 113 N. 3. 

(b) Houses and Rents — West Bengal Premises 
r,! 1 ? 1 F ontro1 (Temporary Provisions) Act (XVII 
[17] .of 1950), S. 18 (5) —Suit lor ejectment brought 
under Calcutta House Rent Control Order, 1943 — 
Second appeal pending when Act came in to force 
—S. 18 (5), if applies. 

Where a suit for ejeotment of a tenant brought 
□nder the Calontta House rent Control Order of 1943 
w»« pending in second appeal when the Rent Control 
Act of 1960 oame into force, the second appeal is to 


be disposed of under the West Bengal Premises Rent 
Control (Temporary Provisions) Act of 1948 and if the 
tenant has not complied with the provisions of S. 12 ( 1 ) 
(b) of that Act a decree has to bs passed against him 
under that Act and that brings into operation the 
provisions of S. 18 (5) of tho 1950 Aot and a deoree has 
to ba pissed accordingly. [Para 9] 

(c) Interpretation of Statutes—Retrospective ope¬ 
ration. 


Though an Act may have sorao retrospective effect 
and apply to pending proceedings it does not follow 
that evory provision of the Act will have retrospective 
effect. [Para 12 j 

(d) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (XVII 
[17] of 1950). S. 18 (5), 14 (3), Proviso and 12(1), 
Proviso (i) —Landlord, if can shiw that tenant has 
committed default described in S 12 (1), Proviso (i) 

and that he is not entitled to protection of S. 12_ 

Amendment ot pleadings to assert above — Land¬ 
lord, if entitled to amend pleadings to show some 
other ground of eviction. 

Reference to 8. 14, in 8. 18 (5) does not mean that a 
landlord will be entitled to show that the tenant com¬ 
mitted a default as described in S. 12 (1) nroviso (i) of 
tho Act, Qordoe3 it mean that be will be entitled to show 
that the tenant is not entitled to the protection of 
8. 12 because of tho proviso to sub-a. (3) of S 14. Tho 
landlord will no t bo entitled to amend his pleadings 
for asserting the above, nor will he be entitled to amend 
them for the purpose of showing that he has somo 
othor ground for eviction of the tenant under Rent 
Control Act of 1913, o. g. that the landlord bona fide 
requires the premises for his own use. 

„ „ [Paras 10, 17 and 19] 

Chandra Sckhar Sen, Rabindra Nath Choudhury 
and Dejoy Bhose —for Appellant. 

A jit Kumar Dutt and Kiran Dhusan Afukherji 

— for Respondent. 


Judgment.—This apneal arises out of a suit 
for ejectment filed on 18th June I9i6 under the 
provisions of the Calcutta Rent Control Order. 
The premises had been let in July 1942 at a 
rental of rs. 32. The plaintiff based his suit on 
the grounds that notice had b^en served and 
that the defendant was a habitual defaulter. 
There was also a o'aim for damages for tho 
period subsequent to tho notice. The trial Court 
d'.oreed the suit giving damages only up to the 
date of suit. 

[ 2 ] There was an appeal by the defendant to 
the subordinate Judge, 2 nd Court, Alipore, and 
a cross objection by the plaintiff for damages 
from the date of suit to the date of recovery of 
possession. The lower appellate Court dismissed 
the appeal with costs and allowed the defen. 
dant’s (plaintiff's ?) cross objeatioD. The defen¬ 
dant now appeals. 

[3] For the appellant three points were argu¬ 
ed before me (l) that as the plaintiff had 
instituted a proceeding for fixing a standard 
rent before the Rent Controller before the date 
of the notice of ejectment and continued it 
after that and during the hearing of the suit, hel 
bad waived the notioe; ( 2 ) that notioe had not 
been properly served; and (3) that the provisions 
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of 8. IS (5) of the latest West Bengal Premises 
Rent Control Act, 1950, are applicable to the 

case. 

[ 4 ] There saem3 to me to be no substance in 
the first point. Standard rent is fixed for premises 
whoever may be the tenant. Again the landlord 
^could not be sure that he would win his suit-, 
jho has not yet finally won it. He was surely 
[entitled to protect his interest by obtaining an 
order from the Rent Controller as to the rent 
'payable in case his suit failed. His proceedings 
in doing so could not in any sense amount to 
waiver of his contention that after the notice 
the tenant was a trespasser liable to ejectment 
on the ground given by him. Lastly the Rent 
Controller had power to make his order with 
retrospective effect, and in fact did so in part 
for a period prior to the notice. The landlord 
was entitled to have that established in so far 
as it affected the period prior to the notice when 
there wa3 no question that the defendant was a 
tenant, without any question of waiver. 

[6] A 3 to the second point this is concluded 
by the findings of fact, no error of law having 
been committed in arriving at those findings. 
Four attempts to serve notice were made. The 
third attempt was by way of sending a register¬ 
ed cover with the notice, whioh was returned 
with the endorsement ‘left’ made by the postal 
peon. The fourth attempt was by attempt at 
personal service, no one at the premises would 
acoept the notice, and it was stuok up. There 
is authority that tho first, or rather third 
attempt, amounted to good service, but in any 
case the fourth attempt certainly did so. This 
contention therefore also fails. 

[G, We have now to attempt to understand 
and apply s. 18 (6), West Bengal Premises Rent 
Control Act, 1950 (hereafter called the 1950 
Act) which runs as follows: 

"IS ( 5)• If at ft 10 date w hen this Ast comas into 
force, a suit for ejectment of a teoant is pending whe¬ 
ther in trial Court, or in Court of first or seoond appeal in 
which no decree for ejectment would be passed except 
on the ground of default iu payment of arrears of rent 
under the provisions of the West Bengal Premises Rent 
Control (Temporary Provisions) Aot, Act 38 (XXXVIII) 
of 1948, the Court shall exeroiso the powers of grant¬ 
ing relief against ejectment given by S. 14 of this Act 
following the provisions and procedure of that section 
as far as may be necessary, and for the said purpose 
shall make such order for amendment of pleadings, 
production of evidence, remand, payment of C03t3 as 
may be just.” 

[ 7 ] The following dates and facts are impor¬ 
tant in this case: 

(1) Calcutta House Rent Conirol'Order came 
into force on 23rd June 1943. 

( 2 ) Suit was filed on 18th Jane 1946. 

(3) All arrears were paid by 14th September 
1946. 


A. I. R. 

( 4 ) Tenant has paid or deposited rent regular¬ 
ly in due time since then. 

( 5 ) Calcutta Rent Ordinance came into force 
on 1st October 1916 (lat9r continued in 
force by the We3t Bengal Expiring Laws 
Act, 1948). 

(6) Trial Court decreed the suit on 30th sep. 
tember 1917. 

(7) Lower Appellate Court decreed appeal on 
2nd March 1918. 

(8) Appeal presented to High Court on 5th 
April, 1948. 

(9) West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Aot came into force on 
1st December 1948. 

( 10 ) West Bengal Rent Control Act 17 (xvn) 
of 1950 came into force on 3lst Maroh 1950- 

[8] The suit was brought under the Calcutta 
House Rent Control Order, 1943. Ordinarily it 
would be disposed of throughout under the 
provisions of that Act. The decree was passed 
by the trial Court on 30th September 1947. In 
the meantime the Calcutta Rent Ordinance, 
1946 (hereafter called the Ordinance) had come 
into force on 1st October 1916. Under s. 17 of 
that Ordinance, it was provided that if any 
decree had been passed before the Ordinance 
came into force but possession had not been 
recovered the Court, if it was of opinion that the 
deorea would not have been made if the Ordin¬ 
ance had been in operation at the date of the 
making of the decree might rescind or vary it 
for the purpose of giving effect to the provisions 
of the Ordinance. There is nothing specifio in 
the Ordinance relating to pending proceedings, 
unless we are to take S. 26 as covering legal pro¬ 
ceedings ; but it can hardly be suggested that relief 
in accordance with the provisions of the Ordinance 
was to be given in respect of decrees passed 
before it came into force, and none in cases 
pending when it came into force. There is suffi¬ 
cient provision in the Ordinance to show that 
the context requires some modification of the 
effect of S. 8, Bengal General Glauses Act. The 
decree then must be taken to have been made 
under th9 provisions of the Ordinance. 

[9] By a parity of reasoning a3 given above^ 
to show that the case started under the Calcutta 
House Rent Control Order waa to be disposed 
of in the trial and appeal Courts under the pro¬ 
visions of th9 Ordinance, then this second 
appeal is to be disposed of primarily under the 
West Bengal Premises Rent Control Act, 1948 
(hereafter oalled the 1948 Act). If the tenant had 
complied with the provisions of S. 12 (l) (b), 
then no decree oould be passed against him 
under that Act ; but admittedly he has not, so a 
decree would now be so passed by affirmance of 
the decree of the lower Courts. That then brings 
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into operation the provisions of B. 18 (5) of 
the 1950 Act, and a decree is to be passed 
accordingly. 

Ciol For the landlord-respondent here it is 
argued, (l) that the reference to S. 14 in s. 18 (5) 
of the 1950 Act means that be will be entitled 
to show that the defendant has committed a 
default as described in 3. 12 (l) proviso (i) of 
that Act, (2) that for similar reasons he will be 
entitled to show that the tenant is not entitled 
to the protection of 8. 12 because of the proviso 
to sub-s. (3) of S. 14, (3) that the reference to 
amendment of pleadings in B. 18 (6) shows that 
he will be entitled to amend his pleadings for 
asserting the above, (4) that he will also be en¬ 
titled to amend them for the purpose of show¬ 
ing that he has Borne other ground for eviction 
of the tenant under the 1948 Act, e. g., that the 
landlord bona fide requires the premises for his 
own uee. 

til] To dispose of these contentions, it is neces- 
eary to consider the general structure of the 
previous legislation, as well as that of the i960 
Act in order to appreciate the marked difference 
between them. It will be sufficient probably if 
we refer to tbe Ordinance of 194G and the Act 
of 1948 only as regards earlier legislation. 
All three enactments recognise the existence 
of a right to eject under the Transfer of Property 
Act. They then substantially take this right 
away by a provision which on the face of it is 
merely one of procedure, each enact9 (8. 11 
Ordinance, S. 12 of the 1948 and 1950 Act) that 
notwithstanding anything oontrary in other Aot 
no deoree for ejectment shall be passed (with 
some qualification in the Ordinance, and 1918 
Aot). They then by way of provisos give back 
the right to ejeot in certain cases. Section 12 (4) 
of the Ordinance then again takes away the 
benefit of tho provisos from tbe tenant unless be 
fulfils certain conditions, under.S. 12 (4) (a) he 
must pay regularly by the fifteenth of the month 
or the contract date ; under 3. 12 (4) in tho oaso 
of arrears accrued before the commencement of 
the Ordinance he must pay them up within one 
month of tbe date of commencement of the 
Ordinaaae. Similar though slightly different 
provision is made in the 1948 Act in 3. 12 (l) (a) 
and (b). Tbe effect of these provisions is to lay 
down certain conditions in wbioh a tenant can be 
ejected, though the form is by way of saying in 
what oases decrees can be passed. Prima facie 
when it is enaoted that no decree shall be passed 
except in certain conditions the provision will 
apply to all oases, any case pending whether in 
trial Court or in appeal at the date the en. 
aotment comes into force, and any case Btarted 
after the commencement of tbe Act but the real 
intention can only be gathered by examining 


the whole enactment in question. As I have 
said above under the Ordinance and the 1918 
Aot it was dear that the provisions applied 
(subject to a caution to be discussed below) to 
pending litigation. Sections 17 and 2 G of the 
Ordinance, and Ss. IS and 45 of tbe 1948 Act 
make that clear. 

[ 12 ] A word of caution is necessary here. 
Though an Act may have some retrcspective 
effect and apply to pending proceedings, it does 
not follow that every provision of the Act will 
have retrospective effect. Without elaborating 
the point, it may be stated that examination of 
the various enactments shows many provisions 
which are clearly not to take effeot before tbe 
commencement of the Act. Section 12 (3) of the 
Act of 1948 i3 one example (with respect it may 
be pointed out that the recently reported caso 
of Aklul Ranjan Das v. B. N Biswas , 54 
C. W. N. 636 : (A. I. R. (37) 1950 Cal. 472)) 
appears to overlook this fact. The distinction 
as regards 8-14 of the Ordinance was recognis¬ 
ed in Abanin dra Mohan v. Khazamud Sardar, 
62 C. W. N- G98. 

[13] When we come to the 1950 Act the case 
is dearly different. The root provision in S. 12 
is more drastic than that in 8. ll of the Ordin¬ 
ance or 8. 12 of the 1948 Act ; there is no 
qualification. But there is no provision corres¬ 
ponding to 8. 17 of the former or 3. 18 of tbe 
latter. Section 18 of the 1950 Act has a much 
more limited scope. Section 18 (l) deals with 
decrees passed before tho Act came into force, 
3. 18 (6) with suits pending in the trial Court 
or in appeal. In the case of decrees passed 
(before the commencement of 1950 Act) under 
the 1948 Act on the ground of default 3. 18 (l) 
provides that the tenant shall be relieved from 
ejectment provided be pays up all arrears assum¬ 
ing that the tenancy bad continued up to tho 
month in whioh an order is made under tbe sec¬ 
tion direotiDg the tenant to pay that amount 
plus interest and costs on a date not later than 
forty days from tho date of tho order. No ques¬ 
tion arises as to applicability of any other provi¬ 
sion of the 1950 Act to decrees passed b.-fore its 
commencement. 

[ 14 ] Then in 8. 18 (D) specific provision is 
made for pending cases where (but for tbe pro. 
vision of 8. 18 (6) ) a decree would bo passed 
under the 1948 Act. Section 18 (5) provides that 
the Court is to exercise tho powers given under 
8. 14 of the Aot. Unless tho wording of the pro¬ 
visions clearly provides otherwise, we may take 
it that the provision made under 8. 18 (6) is 
intended to achieve much the same substantial 
result in these pending cases as is provided (in 
8. 18 (l) ) for caees where a deoree for default 
bad already been passed under the 1948 Act before 
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the 1950 Act came into force. This is the same 
assumption as we made in regard to the 1948 
Act, and the Ordinance, but the result is the 
opposite. Section 18 of the 1948 Act, and S. 17 
of the Ordinance clearly applied the provisions 
of those enactments to cases where decrees were 
passed before their commencement, hence, 
{coupled with the effect of S. 45 and 3. 26 res¬ 
pectively of those enactments) we deduced that 
the enactments applied to pending cases. But in 
the 1950 Act the intention seems clear not to 
apply its provisions to either type of case except 
in the limited respect provided in 3. 18 (l,i and 
3. 18 (5). 

[15] If wo turn then to 3. 14 (l) we find that 
by applying its provisions practically the same 
result will be achieved as under s, 18 (l), for the 
Court will under 3. 14 (l) calculate the amount 
in ‘arrears’ up to the date of the order mention¬ 
ed thereafter, as also the amount of interest on 
such arrears of rent calculated at the rate of 9 
and three-eighths per centum per annum from 
the day when the rents became arrears up to 
such date, together with the amount of such cost 
of the suit as is fairly allowable to the plaintiff 
landlord, and 3hall make an order on the tenant 
for paying the aggregate of the amounts (speci¬ 
fying in the order such aggregate sum) on or 
before the date fixed in the order. Under sub¬ 
s' ( 2 ), the date in question is to be the fifteenth 
day from the date of the order, excluding the 
date of the order. 

ClG] It is to be noted that under S. 18 (5) of 
tho 1950 Act, the Court is to exercise the powers 
of granting relief against ejectment given by 
S- 14 of the Aot following the provisions and 
procedure of that section a3 far a3 may be neces- 
sary. It does not provide that the relief is to be 
given against the same default as that against 
which s. 14 is to give relief, namely, the default 
created by the effeot of proviso (i) to sub-s. 1 
of S. 12 of the Aot. The default against which 
relief ig to be given following the provisions and 
procedure of 8. 14, is the default under the 1948 
Act which would result in the decree for eject¬ 
ment under that Act. 

Cl7] This disposes of the first three points 
argued for the landlord respondent set out above. 
If the tenant is not liable for the default created 
by s. 12 (2) (i), the first point is disposed of. 
Consequently the proviso in S. 12 (3) equally can- 
uot apply against the tenant, for that refers to 
three defaults as created by 3. 12 (l) (i) within a 
period of 18 months, and if that doe3 not apply 
against the tenant, the latter proviso cannot 
apply. 

[ 18 ] It remains to consider the fourth point 
urged for the landlord respondent. Is he to be 
allowed now to show that under the 1948 Aot he 
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could get a decree on a ground other than the 
ground of default. In this connection Mr. Datt 
laid stress on the provision in 3. 18 (6) for amend¬ 
ment of pleadings. The Court is to exercise the 
powers of granting relief against ejectment 
given by S. 14 of the Act .... and for the said 
purpose is to make such order for amendment 
of pleadings, production of evidenoe, remand, 
payment of costs as may be necessary or just. 
The words "for the said purpose” suggest that 
the amendment is to be limited to the purpose 
of giving relief in a case assumed to be one to 
which 8. 18 ( 5 ) is applicable. Mr. Dutt urges 
that they mean also for the purpose of showing 
that the case is not one to which 8. 18 (6) is ap¬ 
plicable, i. e., for showing that there is some 
other ground for ejectment other than default. 
He contends that no amendment would appar¬ 
ently be necessary merely for the limited pur¬ 
pose of giving relief. I do not think this is strictly 
correoc. In determining the amount payable 
under 8. 14 there might be some question as to 
amount of arrears at the date when the rent 
beoame arrears, and possibly as to subsequent 
payments. In a suit for ejeotment for default 
actual arrears might not have been claimed. For 
example default which was made the ground for 
ejectment might be that provided for in 8 12 (3) 
of the 1948 Act, a mere case of delay in pay¬ 
ment for three consecutive months. 

[19] On the other hand, it can be argued that 
if another ground for ejectment does exist, it will 
save multiplicity of litigation to allow, with suit¬ 
able orders as to costs, the landlord still to esta- 
blish that ground, especially in view of the fact 
that the latest Act has given a new privilege to 
the tenant to avoid ejectment. There is however 
one reason why in this case I think this should 
not now be allowed. The ground proposed to be^ 
established is that of bona fide requirement by 
the landlord. If the amendment is allowed the 
issue will be tried under the 1948 Act since 1950 
Act applies to the suit only to the limited extent 
laid down in S. 18 (6). But under the present 
law if the landlord brings his suit he must esta 
blish reasonable requirement, his rights are more 
restricted under the new Act. I think therefore, 
that he ought to establish them under the new 
Aot. An additional reason in favour of this view, 
is that under 8. 18 (l) in the oase of decrees pass- 
ed before the 1950 Act oame into force, clearly 
the landlord would net be allowed to agitate 
fresh grounds to meet the tenant’s claim for 
relief thereunder. 

[ 20 ] The decree of the lower Court is there- 
fore set aside. Order is hereby passed under 
S. 14 (l), West Bengal Premises Rent Control 
Act, 1950, for the defendant to pay rent at rs. 50 
per month from 1st August 1945, up till the date 


1980 Jatindranath Naskar v. Baharaddi Molla (Roxburgh J.) Calcutta 519 


this order together with interest at 9$ ths pec 
centum per annum, plus costs throughout less 
the amounts of oosts already deposited in the 
Courts below, whioh the landlord may withdraw, 
the aggregate sum being Rs. 3725-13-0. The 
amount will be paid into this Court on or before 
8 th June. The case will be put up on 9th June 
■with a report whether the amount has been paid 
or not, when further order will be passed. The 
defendant will be at liberty to withdraw the sum 
of rs. 400 deposited in the trial Court on account 
of damages. The defendant will also be at liber¬ 
ty to withdraw the sum of Rs. 2800 out of the 
total amount deposited with the Rent Controller 
to the credit of the plaintiff.. 

[2ll The amount has been paid in time, the 
suit is accordingly dismissed under s. 14 (3), 
'West Bengal Premises Rent Control Act, i960. 

[22l Leave to appeal under cl. 15 of the Let¬ 
ters Patent is granted. 

V.r.b. Appeal alloioed. 


A. I. R. (37) 1950 Calcutta 519 [G . N. 194.] 

Roxburgh J. 

Jatindranath Naskar and others — Peti¬ 
tioners v. Baharaddi Molla and others — 
Opposite Party. 

Civil Rule No. 1314 of 1949, D/- 19th June 1950, 
from order of Muosif 1st Court, Baruipore, D-/ 14lh 
May 1949. 

Debt Laws — Bengal Agricultural Debtors Act, 
1935 (VII [7] of 1936>, S. 37 A (8) -Award and order 
of restoration of possession to debtor — Proceed¬ 
ings under sub-s. (8) — Objection by objectors, not 
parties to proceedings under Act, when can be 
taken — Applicability of Civil P. C., to proceedings 
under sub-9. (8) —Civil P. C. (1908), O. 21, Rr. 97,100. 

The Act Itself provides no procedure L>r tbe Court 
to follow in a proceeding under 8 37A (8) of that Act. 
The proper procedure for a Court to follow ia the pro¬ 
cedure of the Civil Procedure Colo in regard to execu¬ 
tion of decrees. [Para 2] 

Where the judgment-debtor obtains an award and 
order for restoration of possession of property and applies 
under sub s. (8), objection by tbe lessees on the basis of 
a lease from landlord cannot be raised as they are not 
parties to proceedings under the Act. The proper time 
for them tu be heard is if and when delivery of posses¬ 
sion it sought to be given they resist delivery when the 
applicant under 8. 37A (8) can come in with an appli¬ 
cation under O. 21, R. 97, Civil P. C , or in the event 
that the objeotors are dispossessed they can come in 
under O. 21, R. 100. [Para 5] 

Annotation : (‘44 Com.) Civil P. C., O. 21, R. 98 
-N. 1, 5; R. 100, N. 2. 

Hiralal Chakravarti and Harideb Chatterji 

— for Petitioners. 

8hyama Charan Milra and Rabindra Nath Chou- 
dliury — .or Opposite Party. 

Order_This rule arises out of proceedings 

under 8. 37 a (8), Bengal Agricultural Debtors 
Aot. The jadgment-debtors obtained an award 
«nd order for restoration and applied to the 
^Munsif, 1st Oourt, Baruipur, under the provi¬ 


sions of that sub-section. Objection was made 
by the present petitioners (who were opposite 
parties Nos. 15 and 16 in that petition) on the 
basis of a lease from tbe landlord. It is unneces¬ 
sary for me to give details of the nature of the 
objection. The objection was overruled. The 
objectors were not parties to the proceedings 
under tbe Bengal Agricultural Debtors Act, a 
position which is quite in accordance with the 
decision in Taraprasanna Roy v. Adwaita 
Charan, A. I. R. (35) 1948 cal. 329 and subse¬ 
quent decisione. 

[2] On behalf of the petitioners, my atten¬ 
tion has been called to the case of Narayan 
Chandra v. Rash Behari, Civil Revn. C. N. 1721 
of 1946 : (I. li. R. (1948) 2 Cal. 68) in which it 
was held by Mukherjea and Ormond JJ- that 
where the judgment-debtor was obstructed in 
endeavouring to get possession through Court 
under 8. 37a (8 ) he could make an application 
under O. 21, R 97, Civil P. 0. Tbe Bengal 
Agricultural Debtors Act itself provides no pro¬ 
cedure for tbe Court to follow in a proceeding 
under 8. 37A (8) of that Act which has many 
affinities with a proceeding under 3. 144, Civil 
P. C. The cate cited amounts to a decision that 
the proper procedure for a Oourt to follow is 
the procedure of the Code in regard to execu¬ 
tion of decrees. 

[ 3 ] The ground on which this rule was obtain¬ 
ed was that the order of tbe learned Munsif 
directing restoration to applicants 1 to 4 
and incidentally overruling the objections of 
opposite parties 15 and 16 was ineorreot. In 
argument here however a different position 
was taken and on the basis of the case cited it 
was urged that the objection of the objectors 
should not have been dealt with by the lower 
Court in the proceedings under S. 37A (8). 

[ 4 ] Cn behalf of the opposite parties, it is in 
turn objected that the petitioners ought not now 
to be allowed to change their ground. 

[ 5 ] If the procedure indicated in the case 
cited is followed, there can be no doubt that tbe 
objectors as lessees from the landlord were not 
entitled to be beard at the time when the appli- 
oation was made under S. 37A (8). The proper 
time for them to be beard wa9 if and when 
deliviry of possession was sought to be given 
they resisted delivery when the applicants under 
S. 37a (8) could oome in with an application 
under O. 21 , R. 97, Civil P. 0. as laid down in 
that case, or in the event that the objeotors 
were dispossessed they could come in under 
O 21, R. 100. Even if the present order stands, 
in my opinion, they could still come before the 
Court in the manner above indicated and take 
the objection that the deoision in tbe order of 
the learned Munsif so far as it affected the 
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objectors, opposite parties 15 arid 16 was 
without jurisdiction; in other words, that the 
deoision was not res judicata. In that view of 
the matter, it i3 not necessary for me to decide 
whether the deoision overruling the objection is 
right or wrong. It is sufficient if I make it 
dear that so far as the present petitioners are 
concerned, it is without jurisdiction and the 
matter of their rights and position still remains 
open to be deoided, if at all, in proceedings 
under o. 21, R. 97 or R. 100 as the case may be. 

[G] The result is that the present rule is dis¬ 
charged. I make no order as to costs. 

G.M.J. Rule discharged. 


A. I, R. (37) 1950 Calcutta 520 [C. N. 195] 
G. N. Das and Das Gopia JJ. 

Mihirlal— Auction-purchaser—Petitioner v. 
Panchkari Santra and others — Judgment- 
debtors — Respondents. 

Civil Rule No. 970 of 1949, D/- 15th December 1949, 
against order of D. J., Hoogkly, D/- 17th May 1949. 

(a) Tenancy Laws_Bengal Tenancy Act (VIII [8] 
of 1885), S. 174 (3)—Delay in applying for delivery 
of possession—Civil P. C. (1908), O. 21, R. 90. 

The mere fact that the auction-purchaser makes 
delay in applying for delivery of possession cannot be 
any ground for thinking that ho is acting fraudulently 
with a view to prevent the judgment-debtors from 
knowing about the sale. [Para 3] 

Annotation: (’44 Com.) Civil P. C. O. 21, R. 90 N. 37. 

(b) Civil P. C. (1908), S. 115 — Material irregu¬ 
larity in the exercise of jurisdiction. 

Omission on tho part of the Court to look into the 
record and basing its decision upon a faulty or non¬ 
reading of tho record that the auotion-purchaser was 
guilty of fraud when in fact he was not, is a gross 
Irregularity in exeroise of jurisdiction. [Para 4] 

Annotation: (’50-Com.) Civil P. C. S. 115 N. 12. 

(c) Civil P. C. (1908), O. 21, R. 90 — Fraud in 
publishing and conducting sale — Tenancy Laws— 
Bengal Tenancy Act (VIII [8] 1885), S. 174. 

Faot that the auotion-purchaser was present at the 
time of the service of the sale proclamation where the 
decree-holder was also present and that the auction- 
purchaser has given false evidence in Court aB regards 
service of sale proclamation not even remotely justify 
a conclusion that he was guilty of any fraud by whloh 
he intended to or managed to prevent the judgment 
debtors from knowing of the sale. [Para 6] 

Annotation: (’44-Com.) Civil P. C., O. 21, R. 90 
N. 37. 

(d) Tenancy Laws— Bengal Tenancy Act (VIII [8] 
of 1885), S. 174 (3) — Extension of time on ground 
of fraud—Limitation Act (1908), S. 18 — Civil P. C. 
(1908), O. 21, Rr. 90, 92. 

The auction-purchaser is a necessary party to an 
application for setting aside a Bale. The auction-pur¬ 
chaser is not a person olaimiDg through the deoree- 
holder. Before any extension of time can be given 
under S. 18 of the Limitation Aot in an application for 
Betting aside a sale under S. 174 (3), Bengal Tenancy 
Act, it must be proved that the auction-purchaser was 
either guilty of the fraud or an accessory to the fraud 
that prevented the judgment-debtor from knowing of the 


sale : 44 C. L. J. 565 and A. I. R. (36) 1949 Cal. 212, 
Dissent. [Paras 15, 16, 29$ 

Annotation: (’42-Com.) Limitation Act, S. 18 N. 1& 
(’44-Com.) Civil P. C., O. 21 R. 90 N. 47; R. 92 N. 4^ 

Apurba Dhan Muklierji and Chandra Narayan 
Laik —for Petitioner. 

Heramba Chandra Guha—toi Opposite Party 1. 

Das Gupta J—The applicant before us pur¬ 
chased at auction an ocoupancy raiyati holding 
in execution of a rent decree. The sale was held 
on 13th March 1946. On 25th April 1946, an appli¬ 
cation was filed by one KaohimanneEsa Bibi 
claiming to have purchased the interest of the- 
judgment-debtors, for setting aside the saleundee 
the provisions of S. 174 (3), Bengal Tenanoy Act.. 
Tbis application was dismissed by the Court on 
13th December 1947. On 6th January 1948, the 
auction-purchaser the petitioner before us filed 
an application for confirmation of the sale. The 
sale was ultimately confirmed on 27th Marob 
1948. On 27th June 1948, an application was filed 
by two of the 17 judgment-debtors who are 
Panoh Kari Santra and Satya Bala Dasi.. 
opposite parties Nos. 1 and 2, under S. 174 (3), 
Bengal Tenanoy Act, for setting aside the sale on 
the ground of fraud and irregularity in publish¬ 
ing and conducting the sale. The learned 
Munsif allowed the application and the learned 
District Judge has dismissed the appeal that was 
filed by the present petitioner agaiDst that deoi- 
Eion. The learned District Judge has come to the 
conclusion that the decree.holder was guilty of 
fraud inasmuch as he mentioned the value of 
the holding at Re. 10 only in the sale proclama¬ 
tion and further that he fraudulently suppressed 
the sale proclamation and other notices. He 
also came to the conclusion that the auction- 
purohaser was also guilty of fraud and that con¬ 
sequently the applicants under e. 174 (3), Bengal 
Tenancy Aot, were entitled to the benefit of 
S. 18, Limitation Act, and so, the application 
though filed long after six months after the date 
of the sale, was not barred by limitation. 

[2] The first question agitated before us ie 
whether the learned District Judge acted irregu¬ 
larly and illegally in the exercise of his jurisdic¬ 
tion in coming to the conclusion that the auction 
purchaser was also guilty of fraud. The learned 
District Judge appears to have based his deci¬ 
sion in this matter on two facts, first, that the 
auotion purchaser has benefited by the fraud on 
the part of the decree-holder inasmuch as there 
was paucity of the bidders because of the gross 1 
under valuation in the sale proclamation and 
the auction-purohaser was thus able to have the 
land for an inadequate price. The other ground 
on which the learned District Judge relied was 
that the auction purchaser did not apply for deli¬ 
very of possession for two years after the dat& 
of the sale. 
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[3] It has been pointed out to us by Mr. Mu- 
kherji on behalf of the petitioner that the 
learned Diatricb Judge misread the evidence, 
inasmuch as he omitted to notice that the sale was 
oonfirmed as late as 2lst February 1948 so that 
the delay of the auotion-purchaser was not 
2 years but only one month. I am myself unable 
to agree that the mere fact that the auction- 
purchaser makes delay in applying for delivery 
of possession can be any ground for think¬ 
ing that he is aoting fraudulently with 
a view to prevent the judgment-debtors from 
knowing about the sale. But even if suoh delay 
can justify any conclusion as regards fraud, it 
is abundantly clear that there was no such delay 
as the learned District Judge seems to have 
wrongly thought. From the facts pointed out 
above it appears that though the sale was ac¬ 
tually held on 13bh March 194G the application 
under 8. 174 (3) filed by Kachimannesea was 
not disposed of till 13th December 1947. It was 
only after that application was disposed of that 
the auotion-purchaser could take aoy stops for 
getting the sale confirmed. That he did, as we 
have seen, on 6th January 1948 and the sale 
was oonfirmed °n 2lst February 1948 and be 
put his application for delivery of possession on 
S7th March 1948. There was therefore, as already 
stated above, no appreciable delay on his part. 

[4] In my judgment the omission to look 
into the record in the case is a gross irregularity 
in the exeroiBe of jurisdiction and the learned 
Judge’s decision based upon a faulty reading or 
rather a non-reading of the record that the 
auotion purchaser was guilty of fraud cannot be 
allowed to stand. 

[6l Mr. Guha has however taken us through 
the evidence and has tried to convince us that 
quite apart from this question of delay in apply¬ 
ing for delivery of possession there was other 
evidence which would justify such a conclusion. 
Of the two item3 of evidence pointed out one 
waethat the auction purchaser was present at the 
time when the sale proclamation was served 
when the decree-holder was also present ; the 
other was that in Oourt he has given false evi- 
denoe as regards the service of the sale pro¬ 
clamation. 

[6] Assuming that both these faots are true, 
namely that the auotion-purchaser was present 
at the time of the service of the sale proclama¬ 
tion where the deoree-holder was also present 
and also that the auotion-purohaser has given 
false evidence in the present proceedings I am 
unable to see how these oan even remotely 
juatify a conclusion that he was guilty of any 
fraud by whioh he intended to or managed to 
prevent the judgment-debtors from knowing of 
{the sale. 


[7] My unhesitating conclusion is that there 
is no evidence on the record to show that the 
auction-purchaser was guilty of any fraud in 
connection with the sale or that by any fraudu¬ 
lent conduct on his part the judgment-debtors 
were prevented from knowing the date of the 
sale. 

[Si If therefore it is necessary before the 
applicant under S. 174 (3), Bengal Tenancy Act, 
oan get the benefit Gf S. 18 , Limitation Act, in 
the present application that the auction pur¬ 
chaser must be shown to have been guilty of 
fraud or to bavo been accessory to the fraud, it 
must bo held that the applicants could not get 
the benefit of the S. 18 and the application filed 
on 27th June 1948, was barred by limitation. 

[9] It has, however, been contended by 
Mr. Guha for the opposite party that it is not 
really necessary in law that the auction pur¬ 
chaser should be shown to be guilty of any fraud 
in ordor that the extension of time under 8. 18, 
Limitation Act, can be given, 

[103 The relevant portion of s. 19, Limitation 
Act, runs as follows : 

“Where any person having a right to institute a 
suit or make an application has, by mean3 of fraud, 
been kept from the knowledge of such right the timo 
limited for instituting a suit or making an application: 

(a) against the person guilty of the fraud or acces¬ 
sory thereto, or 

(b) against any person claiming through him, other¬ 

wise than in good faith and for a valuable considera¬ 
tion, shall be computed from the time when the fraud 
first became known to the person injuriously affected 
thereby.” 

[ 11 ] Here, the application was made sgainet 
the decree-holder and the auction-purchaser. As 
against the decree-holder, on tbe finding with 
which we find no reason to interfere that he was 
guilty of fraud and by that fraud, namely, the 
suppression ol processes be bad kept the appli¬ 
cants from the knowledge of tbe sale, it mu9t 
be held that the application is within time if we 
accept that the judgment-debtors first came to 
know of the fraud at the time when tbe auction- 
purohasor went to take delivery of possession. 

[121 What however is the position of the 
application as against the auction-purchaser ? 
In order that the applicants may succeed, the 
application must be made in time as against 
him also unless be be considered to be an un¬ 
necessary party. It is not within the period of 
six months allowed by s. 174, Bengal Tenancy 
Act. Obviously tbe applicant can succeed only 
if they can get the benefit of 8. 18, Limitation 
Act. Tbe worde of the section as already men¬ 
tioned above, give a special rule of computation 
against two kinds of persons: a person guilty of the 
fraud or accessory thereto or a person claiming 
through such other person guilty of fraud other, 
wise than in good faith and for valuable conei- 


522 Calcutta 


A.I.R. 


Mihirlal v. Panchkari Santra (Das Gupta J .) 


deration, when such fraud baa kept the plaintiff 
or the applicant from knowledge of this right to 
suo Is ia difficult to see from the words of the 
section how the application against a person 
who ia neither guilty of the fraud nor accessory 
thereto, nor is a person claiming through such 
other person can attract the provisions of S. 18. 

[13] If the auction-purchaser is not a neces¬ 
sary party to an application for setting aside the 
sale under 8. 174 (3), Bengal Tenancy Act, 
no question of limitation would arise at all, and 
the application would not fail, because such un¬ 
necessary party comes on the record beyond the 
period of limitation. 

[li] The question therefore is whether the 
auction.purchaser is a necessary party to an 
application for setting aside a sale. 

[15] Section 174 (3) does not in words state 
as to who should be made a party. In 8. 174 a, 
there is a provision that no order setting aside 
a sale shall be made, unless notice of the appli¬ 
cation had been given to all persons affected 
thereby. Whatever view may be taken a3 regards 
the stage where such notice is to be given, there 
can be no doubt, in my opinion, that an appli¬ 
cation for setting aside the gale cannot be con¬ 
sidered at all unless the person against whom 
the relief is primarily claimed has been made a 
party and received notioe. The relief asked for 
is that a sale be sit aside. The one person who 
will suffer if this relief is granted, is the auotion- 
purchaser. If anybody therefore is a neosssary 
party the auction purchaser, in my opinion, the 
most necessary party, the deoree-holder being 
the other party who, in my opinion, should also 
be brought on the record. 

[1G] The necessary conclusion whioh in my 
opinion cannot be escaped, unless we are to add 
certain things to S. 18 , Limitation Act, or to 
ignore some of the words actually used therein, 
is that the extension of time under 8. 18, Limi¬ 
tation Aot oannot be made in an application tor 
setting aside a sale a3 against the auction pur¬ 
chaser unless he is guilty of the fraud or acces¬ 
sory thereto. It nesl hardly he mentioned that 
the auction-purchaser is not a person claiming 
through the deoree-holder. 

[17] Reliance was placed by Mr. Guha on 
two decisions of this Court, one in the case of 
Kedar Hura v. Asutosh Roy, 44 0. L. J. 565 
and the other in Mahipati Haidar v. Atul 
Krishna, 53 C. \V. N. 587: (A. I. R (36) 1949 
Cal. 212). In the oase of Kedar Hura: (44 C. L J. 
CG5), B. B. Ghose J. sitting singly was of the 
opinion that the fraud by which the judgment- 
debtor is kept from the knowledge of his right 
to apply for setting aside the sale must be the 
fraud only of the deoree-holder and it ia not 


necessary either to allege or to prove fraud on 
the part of the auction purchaser. A similar con¬ 
clusion was reached by Mukherjea, J.. sitting 
singly, in the case of Mahipati Haidar : (53 
C. W. N. 587: A. I. R. (36) 1949 Oal. 212) quoted 
above. I find that in both these cases the learn¬ 
ed Judges expressed their opinion that the auc¬ 
tion purchaser was not a necessary party in an 
application for setting aside the sale. In fact 
B. B. Ghose J. refused to rely on the previous 
decision in the oase of Puma Gh. Mondal v. 
Anukul Biswas, 36 cal. 654: (2 I. 0 - 844) in the 
view that under the old Code in which the 
decision in Puma Chandra's case : (36 oal. 
654: 2 I. 0. 844) was given the auction pur¬ 
chaser was a necessary party in an application 
for setting aside the sale Mukherjea J. also 
appears to be of the same opinion and says that 
the application for setting aside the sale is direc¬ 
ted primarily against the decree-holder at whose 
instance or for whose benefit the sale was held. 
If I could see my way to agree with these emi¬ 
nent Judges in this view that the auotion pur¬ 
chaser is not a nececsary party, I would have 
no difficulty in coming to the conclusion that 
the question of limitation does not arise at all, 
as regards the auction-purchaser. As stated how¬ 
ever I am unable to agree that the auction pur¬ 
chaser is not a necessary party and in my view 
he i3 the mo3t necessary party in a case where 
the sale at which he purchased ia sought to be 
3et aside. 

[19] The other reason given by Mukherjea J. 
is that if fraud on the part of the auotion pur¬ 
chaser i 3 held to be neoessary to be proved for 
an extension of tim9 under 8. 18, Limitation Act, 
the judgment-debtor would have absolutely no 
remedy where by the fraud of the decree-holder 
the judgment-debtor is totally kept out of the 
knowledge of the sale and the property has been 
sold for a nominal price, but the auction pur¬ 
chaser is not party to the fraud, or accessory 

thereto. . 

[19] With great respect, I think that this is 

not a reason why a different interpretation should 
be put on S. 18, Limitation Act. If the section 
is properly interpreted, it does not provide the 
judgment-debtor with any remedy in the cases 
as mentioned by Mukherjea J. The question of 
giving the remedy is in the hands of the Legis. 
lature. Of course, if there was any ambiguity in 
the language used, it would have been reasonable 
and possible to put the interpretation whioh 
would give the judgment-debtor a remedy. I am 
unable to detect any such ambiguity. 

[20] I am therefore unable to aocept the rea¬ 
soning whioh found favour with the two learned 
Judges in the cases of Kedar Hura v. Asutoih 
Roy : (44 0. L. J. 555) and Mahipiti Halim 
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(63 O. \Y. N. 687: A. I. R. (36) 1949 Oftl. 212) 
mentioned above. 

[21] It may be mentioned here that in a 
number of other oaees JudgeB sitting siDgly have 
in this Court deoided that fraud on the part of 
the auction purchaser is necessary to be proved 
in an application for setting aside a sale before 
extension of time under s. 18 , Limitation Act 
can be given. Mention may be made of the de- 
ciBions in the cases of Majahar Ali v. Mafi- 
jaddi Sardar, 166 I. C. 127: (a, I. R. (23) 1936 
Cal. 706), Saila Bala v. Aiul Krishna'. 82 C. L. J. 
9: (A. I. R. (35) 1948 Cal. 63) and Jagiswar Das 
v. Deb Naratn. 46 c. w. N. 403. 

[22] My conclusion is that before any exten¬ 
sion of time can be given under 8. 18, Limita¬ 
tion Act, in an application for sotting a^ide a 
sale under 8. 174 (3), Bengal Tenancy Act, it 
must be proved that the auction-purchaser was 
'either guilty of the fraud or accessory to the 
fraud, that prevented the judgment-debtor from 
knowing of the sale. 

[23j The result is that the application made 
by the present opposite parties nos. 1 and 2 
must be held to be barred by limitation and 
must therefore fail. Accordingly I would set 
aside the order passed by the learned Courts 
below and order that the application under 
s. 174 (3), Bengal Tenancy Act, be dismissed. 
There will be no order as to costs 

[24] G. N. Das J.—I agree in the order 
proposed by my learned brother. 

I), h. Order accordingly. 


A. I. R. (37) 1950 Caloutta 523 [C. K. lOG.j 
Harries C. J. and Lahiri J. 

Abdul Motalib — Accused — Petitioner v. 
The State. 

Criminal Bevn. No. 260 of 1950, D/- 21-6-1950. 

Penal Code (1860), S. 405 — Applicability to 
Mahomedan co-owoers. 

The preposition of law that S. 405 doe6 not apply 
to partners na they are joint owners or co.owners of 
the partnership property, that is to fay, of the 
common stock, does not apply to the ca6e of Mabo- 
medan co-owner of whom it cannot be said that he is 
oo-owner of the whole of the stock. The position of 
a Mahomedan oo-owner is that he has a specific share 
in the property. [Para 5] 

(It was, however, found that tho accusod was not a 
partner but an employee aDd was guilty under 8- 406.) 

Annotation : (’46-Man) Penal Code, S. 405 N. 19. 

Debabrata Mulclierji and Sambhu Nath Danerji 
(Sr ) — for Petitioner. 

Lahiri J — ThiB rule is directed against 
the ooDViction of the petitioner under 8. 4C6, 
Penal Code and an order that he be released on 
.probation of good oonduofe on executing a bond 
for Bs. 2.000 with two sureties of Bs. 1,000 each 


for a period of one year, from the date of the 
order. 

[2] The prosecution case is that one Hazi 
Gura Mia used to carry on a business in con¬ 
fectionary and bakery in the town of Darjee¬ 
ling. He died on 5t.h September 1946 leaving his 
confectionary and bakery shop and consider, 
able assets. The prosecution ease is that after 
the death of Guru Mia his widow inherited the 
assets and used to carry on the confeotionacy 
and bakery business. According to the practice 
followed by this business, the officer in charge 
of the bakery business used to hold in his hands 
the sale proceeds of the bakery shop and at the 
beginning of the next month he used to deposit 
the said sale proceeds in the account of the 
firm itself. On 1st September 1949, the peti¬ 
tioner who was in oharge of the bakery business 
was entrusted with a sum of Rs. 47S as repre¬ 
senting the eale proceeds of the previous month 
for the purpose of crediting the same in the 
account of the firm but the petitioner instead 
of crediting tho said amount in the account of 
the firm ertdited it in his own private account 
in the bank of Jaylall Narsingda^s. Oa these 
allegations, tho petitioner was placed on his 
trial under S. 406, Penal Code. 

[3] The defence was that after the death of 
Gura Mia the petitioner inherited pact of his 
ascets and became a co-owner of the business 
and the petitioner was in charge of the manage¬ 
ment of the shop and the bakery as one of 
the proprietors. The petitioner further denied 
that there was any entrustmont with him of the 
sum of Rs. 473 on 1st September 1949 as alleged 
by the prosecution and up m these facts the 
petitioner pleaded that he was not guilty. 

[ 4 l The Courts below have overruled the 
defence and convioted and sentenced the peti¬ 
tioner as stated above. 

[ 5 ] On behalf of the petitioner, Mr Mukherji 
appi-ariDg in support of the rule has argued 
that the conviction and sentence are not sus¬ 
tainable because a co-owner cannot be convicted 
of an offeoce under S. 406, Penal Code, and he 
relied upon the decision in Bkupendra Nath v. 
Giridhari Lai, 37 C. W. N. 9t2: (aIR (20 ) 1933 
Cal. 682: 34 Cr.L.J, 963) in support of this pro 
position. This is a case which relates to the 
position of partners in a partnership business. 
Mr. Mukherji has relied upon a passage at 
p. 9 S 8 where the learned Judges make the 
following observation: 

“Partners aie joint owners or co-ownera of the 
partnership property, that is to aay, of the common 
B tock. Each partner is co-owner of the whole of thla 
common atcck, though be receives or pays a bhare 
only in profits and losses ariaiog therefrom and 
though his tbare in the partnership property ia only 
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tho value of his original contribution, increased or 
diminished by his share of profit or loss/ 9 

In our judgment, this proposition of law which 
was laid down with regard to the position of 
partners does not apply to tho case of a Maho- 
raedan co-owner of whom it cannot be said 
that he is a co-owner of the whole of the stock. 
The position of a Mahomedan co owner is that 
he has a specific share in the property, which 
is left by the deceased and it is quite clear 
upon the evidence in this case and also upon 
the admission of the petitioner that he was an 
employee of the bakery business left by the 
deceased Gura Mia. If as an employee the 
petitioner was entrusted with a specific sum of 
money and if instead of crediting the said sum 
in the account of the firm he deposited it in his 
own private account, we think that the peti¬ 
tioner is guilty of the offence under S. 1C6, 
Penal Code. 

[6] Mr. Mukherji next contended that the 
prosecution did not produce the aocount books 
of the bakery business to prove that the sum 
of Rs. 478 was entrusted to the petitioner on 
1 st September 1949. On this point, it is true 
that the prosecution did not produce the ac¬ 
count books but the prosecution examined a 
number of witnesses to prove that the amount 
was actually handed over to the petitioner. 
Both the Courts below have believed the oral 
evidence which was adduced by the prosecution 
on this point. The witnesses for the prosecu¬ 
tion who proved the handing over of the 
amount to the petitioner are P. W3. Nos. 3, 4 
and 5. If the evidence of these witnesses be 
believed there can be no doubt that the peti¬ 
tioner wa3 actually entrusted with the sum of 
Rs. 478 on 1st September 1949. On these facts, 
there can be no doubt that the prosecution has 
satisfactorily proved the entrustment. 

[7l Upon the findings arrived at by the 
Courts below and upon the evidence adduced 
in this case it is impossible to interfere with 
the order of conviction and sentence in this 
case. The rule is accordingly discharged. 

[3l Harries C. J.—I agree. 

G.M.J. Rule discharged. 

A. I. R. (37) 1950 Calcutta 524 [C . N. 197.] 
Harries C. J. and Banerjee J. 

Rambandhu Misra and others—Petitioners 
v. Brahmananda Laik and another — Res¬ 
pondents. 

Civil Rules Nos. 1203 and 1206 of 1949. D/* 6th De¬ 
cember 1949, against order of District Judge, Bankura, 
D/- 4th May 1949. 

(a) Debt Laws—Bengal Agricultural Debtors Act 
(VII [7] of 1936), Ss. 2 (8) and 37A (5) and (7) and 
Rr. 145 and 146 — “Debt" in S. 37A (5)—Meaning 
of—Definition of “debt" in S. 2, if applies. 


Where there is a dispute as to the amount of a debt 
stated by tbe applicant in his application, the Board 
may informally decide the matter and when it does con¬ 
sider the matter it must consider it in the light of 
R. 146. When it is considering what i9 the amount of 
the debt in an application under S. 37A, it must con¬ 
sider what the term 'debt' means in S. 37A, sub-s. (5). 
The word “debt" in sub-s. (5) of S. 37A cannot mean 
what is stated in the definition of that word in S. 2, 
There is another definition of tbe word “debt” in sub- 
s. (7) of 8. 37 A. Applying this definition it is quite clear 
that the amount excluded in the definition as being bar¬ 
red by limitation mast be included in ascertaining the 
amount of the debt. The debt is the amount of the de¬ 
cree, in execution of which the property was sold toge¬ 
ther with certain other charges. [Paras 10 and 11] 

Where, therefore, a decretal amount was over 
Rs. 31,000 but out of tliis Rs. 20,000 was barred by 
limitation at the date of the application by the debtor 
to the Board : 

Held, that the amount of the decree wa3 the amount 
of the debt for the purposes of S. 37A (5) and such 
amount being over Rs. 25,000 tho Board had no juris¬ 
diction to deal with the application by reason of 
R. 146 (2). [Para 11] 

(b) Interpretation of Statutes—Definition. 

The definition given is normally to be taken to apply 
wherever that word occurs in the statute. The defini¬ 
tion, however, will not apply if the word appears in a 
eubject or oontext which makes the application of tbe 
definition impossible and repugnant to the meaning of 
the context in which the word i3 found. [Para 7] 

Chandra Selchar Sen and Sailendra NathBanerjea 

—for Petitioners. 

Phanindra Nath Das —for Opposite Party. 

Harries C. J.—These two applications are for 
revision of orders made by a learned District 
Judge in revision under 8. 40A, Bengal Agricul¬ 
tural Debtors Aot. 

[2] The decree-holder3 opposite parties had 
obtained against the petitioners or their prede¬ 
cessors a mortgage decree for Rs. 20,100 in mort¬ 
gage Buit No. 75 of 1325 in the Court of the 
Subordinate Judge of Bankura. By the decree 
the petitioners were jointly and severally liable. 
Tbe decree provided that in default of payment 
by Bhadra 1335 B. 3., interest would run at S> 
annas per cent, per mensum until realisation. 
A preliminary deoree was obtained on 3rd August 

1927, which was made final on 22nd September 

1928. In the year 1995, the decree-holders exe¬ 
cuted the decree for reoovery of Rs. 31,584 which 
was the sum then due on the mortgage after ad¬ 
ding the interest which had accrued to the 
decretal amount and execution costs. The mort¬ 
gaged properties were put up foe sale and pur¬ 
chased by the decree-dolders for Rs. 10,000 on 
16th March 1936, and the sale was confirmed on 
22nd July 1936 possession being delivered on 1st 
and and May 1937. 

[3] In the year 1942, the petitioners who were 
the mortgagors filed two separate applications 
under 8. 37A, Bengal Agricultural Debtors Act, 
in which they alleged that the total debt due 
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from both seta of petitioners was Rs. 10,000 and 
that each set of petitioners owed only Rs. 5000. 

[4l The Board came to the conclusion that the 
debt which was the subject-matter of each of these 
applications was Rs. 31,684 and held that under 
Rr. 146 and 147 the Board had no jurisdiction 
to deal with the matter. There were appeals to 
the appellate Officer which were dismissed, and 
applications in revision to the District Judge 
under S. 40A of the Act were also dismissed. 

[5l Mr. Chandra Sekhar Sen on behalf of th© 
petitioners has contended that the amount of 
the debt whioh was the subject-matter of the 
application under S. 37A of the Act was 
Rs. 10 , 000 . He has referred to the definition of 
the word ‘debt’ in 3. 2, sub-s. (8) (v) which is in 
these terms : 

“ ‘Debt’ includes all liabilities incurred prior to the 
first day of January 1940 of a debtor in cash or in kind, 
seoured or unsecured, whether payable under a decree 
or order of a civil Court or otherwise, and whether pay¬ 
able presently or in future, but does not include the 

following.any amount a suit or application for the 

recovery of which is barred by limitation, or which is 
otherwise irrecoverable under the law.” 

[6] Mr. Sen’s argument i3 that ths balance 
of the decretal amount which was over its. 25.000 
was irrecoverable when this application under 
8 . 37A was made, He pointed out that the sale 
wa3 oonficmed on 22nd July 1936 and posses¬ 
sion aotually given on 1st and 2nd May 1937. 
The decree-holders could apply within three 
years from the date of the confirmation of 
the sale for a simple money decree for the 
balance of Rs. 25,000 odd, but they did not do 
so. After three years admittedly an application 
for a simple money deoree would be barred by 
limitation. That being so, Mr. Sen has contend¬ 
ed that by reason of the definition, to which I 
have referred, the amount irrecoverable as being 
barred by limitation oanDot be inoluded in the 
amount of the debt. The debt, therefore, would 
be the sum of rs. 31,594 less Rs. 21,594 which 
was the amount irrecoverable as being barred 
by limitation. The total debt was, therefore, 
only rs. 10,000 and as there were two sets of 
mortgagors each could claim that they were 
only bound to pay half the amount. That being 
so, Mr. Sen urged that the debt was correotly 
stated in each application as Rs. 5000. 

[7] It is to be observed that the definition 
•S. 2 in which the definition of the word ‘debt’ 
occurs opens with these words : "In this Act, 
unless there is anything repugnant in the 
snbjeot or context.” The definition given i3 
normally to be taken to apply wherever that 
word occurs in the statute. The definition how¬ 
ever will not apply if the word appears in a 
subject or oontext whioh make3 the application 
of the definition impossible and repugnant to 


the meaning of the context in which the word 
is found. 

[8] The duty of the Board in connection 
with jurisdiction while dealing with applica¬ 
tions made under the Act is dealt with by 
Rr. 144, 145 and 146 etc. Rule 144 reads as 
follows : 

‘‘The maximum amount of the sum total of all debta 
dua from a debtor which can be dealt with under the 
provisions of the Act shall bo Rs. 50.000 ; 

Provided that with the previous sanction in writing 
of the Collector, a Board may deal with an application 
If the sum total of all debts due from the debtor exceeds 
Rs. 5000 but does not exceed Rs. 25,000.” 

Rule 145 is in these terms : 

‘‘If there is any doubt or dispute as to the amount 
of any debt, the Board shall in accordance with the 
principles of S. 18 and R. 60 or 6ub s. (7) of S. 37A 
and Rr. 77D to 77F, as the case may be and as far as 
the same may be applicable, informally decide for the 
purpose of R. 144 the amount of such debt.” 

Rule 146 provides : 

•‘(1) If the sum total of all debts mentioned by the 
debtor ia his application under S. 8 or S. 37A or state¬ 
ment of debt under sub-s. (1) of S. 13 exceeds R 3 . 5000 
but does not exceed Rs. 25,000 the Board shall forward 
the application to the Collector for sanction under the 
proviso to R. 144 before passing any order upon it 
under eub-s. (2) of 3. 13 or under 3. 18 or sub-s. (7) of 
S. 37A. (2) If the amount so mentioned by the debtor 
exceeds Rs. 25,000 the Board shall not entertain the 
application.” 

[9] Mr. Sen has contended that what really 
matters in R. 146 is the sum total of the debts 
mentioned by the debtor and it matters not 
what the real debt is if the debtor stated the 
debts to be below Rs. 6000. In other words, 
Mr. Sen has urged that the debtor oan give tbe 
Board jurisdiction by understanding his debts. 
The words used in B. 146 are not very happy, 
'out I think it is clear from Rr. 144 and 145 what 
is really meant. The words ‘‘if the sum total 
of all debts mentioned by the debtor in bis 
application etc., mean if the actual amount of 
the debts of the debtor exceeds Rs. 5000 or 
R3. 25,000 as the oase may be, then certain 
consequences follow. 

[101 It eeems to me quite clear from R. 145 
that where there is a dispute as to tbe amount 
of a debt stated by the applicant in his appli- 
cation, the Board may informally decide the 
matter and when it does consider the matter 
it mu 3 t consider it in the light of R. 14G. When 
it is considering what is the amount of the debt 
in an application under S. 37A it must consider 
what the term ‘debt’ means in S. 37A sub-s. 5. 
Mr. Sen’s argument is that ’debt’ must mean 
in 3. 37A. sub-s. 5 what it means in other por¬ 
tions of the Act. In other words, the definition 
of the word ‘debt’ in S. 2 must be applied to the 
word ’debt’ in s. 37 A, sub-3. 5. I have pointed 
out however that in the definition section it is 
expressly stated that the definition given will 
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not apply if there is anything repugnant in the 
subject or context, and I think it is clear that 
the word ‘debt’ in sub-3. (5) of 3. 37A cannot 
mean what is stated in the definition of that 
word in 3. 2. In short, there is another defini¬ 
tion of the word ‘debt’ in sub-s. (7) of S. 37A 
of the Act. This sub-section reads : 

''For the purposes of an award made under aub-s. (5) 
(a) the debt shall be deemed to be (0 the amount of 
the decree or certificate in execution of which the pro¬ 
perty wa3 sold together with all costs of such execution 
including the cost of delivery of possession or the 
property to the decree holder calculated in tbe manner 
prescribed.” 

[ill Applying this definition it is quite clear 
that the amount excluded in the definition a3 
being barred by limitation must be included 
in ascertaining tbe amount of the debt. The 
debt is the amount of the decree, in execution 
of which the property was sold together with 
certain other charges. The amount of the decree 
in this case was over Rs. 31,000 and that is 
the amount of the debt for the purposes of 
Sub-s. (5) of 8. 37A. The amount being over 
Rs. 25,000, it is dear that the Board had no 
jurisdiction to deal with the application by 
reason of sub-r. (2) of R. 146. That being so 
the Board properly rejected the application and 
the views of tho Appellate Officer and of the 
learned District Judge cannot be assailed. 

[ 12 ) Mr. Sen did not really contend that 
each group of petitioners was only liable for 
half the decretal amount, namely, Rs. 15,500 
odd. He conceded that each of tho groups was 
liable for rs. 31.COO odd. 

[13] For the reasons which I have given 
both these petitions fail and the Rules are 
discharged with costs. 

[Hi Banerjee J.—I agree. 

v.r.b. Rules discharged. 


A. I. R. (37) 1950 Calcutta 526 [G. N. 198.] 
R. P. Mookerjee J. 

Debendra Nath Man-lal—Plaintiff — Appel¬ 
lant v. Sakhilal Kar and others —Defendants 
— Respondents. 

A. F. A. D. No 393 of 1917, D/- 13-6-1950. against 
decree of Sub-Judge, Fourth Court, Zillah 24 Paraganas, 
D/- 27-8-1946. 

(a) Contract Act (1872), Ss. 55, 51 and 52—Con¬ 
tract for sale o' immovable property — Payment of 
purchase-money within stipulated time — Stipula¬ 
tion not essence o' contract—Decree for specific 
performance—Principles stated —T. P. Act (1882), 
S. 55 (1) (d). 

In a case where the Court oomos to the conclusion 
that time is not the essence of the contract for the 
purchase of immovable property, the failure by the 
plaintiff to fulfil the condition of paying a portion of 
t.ie purchase-money required of him under the con¬ 
tract within the stipulated period will not ipso facto, 
disentitle him to get a decree for specific performance. 


A. I. R. 

In the circumstances of a particular case the Court ha 3 
to enquire whether the delay which bas taken place is 
properly explained bv the plaintiff. The mere fact that 
there has been some delay is not sufficient to put him 
out of Court. [Paras 3, 5] 

The q lestion whether the lapse of time destroys the 
plaintiff’s right has also to be considered with reference 
to other attendant circumstances. If the p'aintifi has 
been in substantial pos3es-ion of the benefits under the 
contract aDd is in effect claiming the completion of tbe 
legal estate, delay will not, if properly explained, aSect 
big right to obtain specific performance. [Para 6] 

This principle, however, is subject to a proviso. If 
the fact that the plaintiff has been in possession is 
used in extenuation of the delay which has taken place 
in filing the euit f r spec.fio performance, such posses¬ 
sion must, in order to have that effect, be a possession 
under the contract and such that tbe vendor must know 
or be taken to know that the purchaser claims to be in 
possession under the contract. [Para 7] 

The provisions contained in S. 55, T. P. Act, read 
with 8s. 51 and 52. Contract Act, are not inconsistent 
with the principle state! above. [Para 8a] 

Annotation : (’46-Man.) Contract Act, S. 55 N. 3; 

(’50-Com.) T. P. Act, S. 55 N. 5. 

(b) Civil P. C. (1908), S. 20 —Cause of action how 
determined. 

The cause of action is to be determined with refer¬ 
ence to the pleadings and not the subsequent finding 
which may be reached by tbe Court. [Para 10] 

Annotation : (’-50 Com.) Civil P. C., S. 20 N. 14. 

Rabxnara Nath Chaudhuri — for Appellant. 

Hem Chandra Dhar and bxnodcbehari Haidar — 

for Respondents. 

Judgment—The plaintiff appellant filed a 
suit for the specific performance of a contract, 
the terms of whioh are contained in a compro¬ 
mise petition which had been filed in an earlier 
suit between the pirties. The plaintiff had paid 
either the whole or a substantial portion of the 
consideration money for a certain property 
under the terms agreed upon, and the plaintiff 
was required to pay an additional amount of 
Rs. 28 within one month from the date of the 
compromise, namely, 18th November 1913, and 
the defendants were required to execute the con¬ 
veyance according to the agreement. The plain¬ 
tiff’s case was that after the compromise had 
been entered into, he had attempted to pay the 
money and to get the conveyance, but without 
success. Hence, the present suit for speoifio per¬ 
formance of the contract and for getting a con¬ 
veyance from the defendants. It may be stated 
further that out of tbe properties which were to 
be conveyed under that agreement, possession of 
one of them had been deiiverc-d to the plaintiff 
already. The plaintiff continued in possession- 
of that plot and is still continuing in possession 
thereof. Delivery of possession is also prayed for 
in respect of the property of which delivery of 
possession had not been given. The defence in 
the main was that the allegation of tender as 
made by the plaintiff was not true. The pay¬ 
ment not having been made within the stipulat¬ 
ed period of one month, the contract was neither 
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operative nor enforceable. It is not necessary 
for our present purpose to refer to other points 
which had been raised in the pleadings. 

[2] The learned MunBif decreed the plaintiff’s 
suit holding in favour of the plaintiff on all the 
material points. On an appeal being taken by 
the defendants to the Court of the Subordinate 
Judge, the suit was dismissed. It has been found 
by the learned Subordinate Judge that ( 1 ) time 
was not the essenoe of this contract; (2) the 
plaintiff has not proved that he was all along 
ready and willing to fulfil his part of the con¬ 
tract; and (3) the plaintiff did not pay the money 
as stipulated in the contraot. On these findings, 
the plaintiff’s suit was dismissed. Hence this 
appeal by the plaintiff to this Court. 

[3] The short question for decision in the 
present appeal is whether in a ca=e where the 
Court comes to the conclusion that time is not 
the essence of the contract, the failure by the 
plaintiff to fulfil the condition required of him 
under the contraot within the stipulated period 
will ipso facto, disentitle him to get a deoree 
for specific performance. 

[ 4 ] It is now well settled that a plaintiff who 
seeks specific performance of a contract has to 
show first that he has performed or been ready 
and willing to perform the terms of the contract 
on his part to be then performed and secondly 
that he is ready and willing to do all matters 
and thiDgs on his part thereafter to be done. If 
there is a default on his part in either of these 
two reapeots, that furnishes a ground upon which 
the plaintiff’s claim may be resisted. Mamie 
Chandra v. Abhoy Char an, 24 c. L. J. 90 : 
(A. I. B (4) 1917 Cal. 283). 

[ 5 ] If it is found that time is not the essence 
of the contract then the non-fulfilment of the 
condition within the time fixed is not by itself 
destructive of the claim for specifio performance. 
In the circumstances of a particular case tbs 
Court has to enquire whethtr the delay which 
has taken place is properly explained by the 
plaintiff. The mere fact that there has been 
some delay is not sufficient to put him out of 
Court. Reference may in this connection be 
made to the observations of the Judicial Com¬ 
mittee in the case of Meenakshi Naidoo v. Sul- 
ramaruya Saslri, Ui. a. 160 (ll Mad. 26 P.o.) 
Their Lordships pointed out the circumstances 
under whioh lapse of time and delay are most 
material for determining the rights of the plain¬ 
tiff to obtain speoifio performance in the follow¬ 
ing terms; 

* Where it would be practically unjust to give a 
remedy either because the party has by his coDduot 
done that whioh might olearly be regarded as equiva¬ 
lent to a waiver of it; where by bis conduct and neg- 
leot he has, though perhaps not waived that remedy, 
jet pot the other party in a situation in whioh it 


would not be reasonable to place him if the remedy 
were afterwards to be asserted; in either of these oases 
lapse of time and delay are moat material." 

[G] The question whether the lapse of time 
destroys the plaintiff’s right has also to be con¬ 
sidered with reference to other attendant circum¬ 
stances. If the plaintiff has been in substantial 
possession of the benefits under the contract and 
is in effect claiming the completion of the legal 
estate, delay will not, if properly explained, 
affect his right to obtain specific performance. 
In the case of Clarke v. Moore , 1 jo. & Eat. 723: 
(7 ir. ~Eq. R. 515), the Lord Chancellor had 
explained that the circumstances under which 
the fact of the plaintiff being in possession 
materially affected and assisted the plaintiff in 
obtaining specific performance even though such 
prayer was made after lapse of time This view 
has been accepted in the case of Arjuna Muda. 
liar v. Lak&hmi Ammil, (1918) 2 M. L. j. 271 : 
(a. I- R. (36) 1949 Mad. 265), where a Division 
Benoh of the Madras High Court observed that 
mere delay does not by itself preclude the 
plaintiff from obtaining speoific performance if 
his suit is otherwise in time. The delay must 
be such that it may be properly inferred that 
the plaintiff has abandoned his right, or on 
acoount of the delay there must have been such 
a change of circumstances that the grant of 
specific performance would prejudice the defen¬ 
dant as from long delay alone, without any¬ 
thing further an abandonment of rights would 
be presumed. Referenoe may in this connection 
be also made to Ss. 473 and 474 of 31 Halsbury'a 
Laws of England, Hailsbam Edition, pp. 404 to 
•105. 

[7l This prinoiple, however, is subject to a 
proviso. If the faot that the plaintiff has been 
in possession is used in extenuation of the delay 
which has taken place in filing the suit for spe¬ 
oifio performance, such possession must, in 
order to have that effect, be a possession under 
the contract and such that the vendor must 
know or be taken to know that the purchaser, 
claims to be in possession under the contract.; 
Mills v- Haywood. (1877) 6 Oh. D. 196. 

[8] In the present case, it is an admitted 
faot that the plaintiff is in possession and had 
been in possession. It is, however, stated that 
the plaintiff had beeD in possession from before 
the compromise ' which had been filed in the 
earlier suit. What has been the nature of the 
possession from after the filing of the compro¬ 
mise has neither been enquired into by either of 
the Court nor any finding arrived at. If the 
proposition, as enunciated above, be given effect 
to there has to be a further enquiry as to the 
nature of the possession by the plaintiff from 
after the filing of the compromise in the earlier 
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suit to ascertain whether the conditions laid 
down in the case of Mills v. Haywood, (1877) 
6 Ch. D. 19G, are satisfied. 

[8a] To the application of this principle an 
objection has, however, been raised on behalf of 
the respondents. It is contended that S. 55, 
T. P. Act read with 8s. 51 and 52, Contract Act 
provides the law which is applicable in the pre¬ 
sent case and the principle as stated above is 
inconsistent with the same. Reliance is placed 
upon sub-s. (3) of S. 55, T. P. Act, which provides 
that where the whole of the purchase-money has 
been paid to the seller he is also bound to deli¬ 
ver to the buyer all documents of title relating 
to the property which are in the seller’s posses¬ 
sion cr porcor. This sub-section is not attracted 
on the facts of the present oase. Reference is 
also made to cl. (d) of sub-s. (l) of S. 55, T. P. 
Act. Material portion of the section is in the 
following terms : 

“In the abeenco of a contract to the contrary, the 
buyer and the seller of immovable property respectively 
are subject to the liabilities and rights mentioned in 
the Rules next following, or such of them as are ap¬ 
plicable to the property sold. 

* * • * • 

(1) (d) on payment or tender of the amount due in 
respect of the price to oxecuto a proper conveyance of the 
property whon the buyer tenders it to him for execu¬ 
tion at a proper time and place.” 

There is no question that these provisions are 
apposite but they do not in my view in any way 
contradict or run counter to the propositions to 
which I have made reference in the earlier part 
of this judgment. It is only on payment or 
tender of the amount due by the buyer that the 
seller is to exeoute the document. The whole 
question in this case is whether such payment 
or tender by the buyer has been at a proper 
time and place. In determining that question, 
the Court has to consider whether the lapse of 
time from the date of the contraot to the date 
of payment is properly explained or not and whe¬ 
ther the doaly that has taken place is excusable, 
or not. 

[9] Similarly, the provisions contained in 
8s. 51 and 52, Contraot Act do not in any way 
affect the application of the principles. Sec¬ 
tion 51 simply provides that a promisor is not 
bound to perform bis part of the contract unless 
the reciprocal promisee is ready and willing to 
perform the same. I shall deal with another 
part of the objection raised by the respondents 
as to the frame of the suit and the existence of 
the cause of action on the date the suit was 
filed. Seotion 52, Contract Aot also provides for 
the order in which the reciprocal promises by 
the respective parties are to be performed. This 
action also does L ot in any way 8ffeot the ap¬ 
plication of the principles stated already. 


A. I.R. 

[ 10 ] Lastly, it is contended on behalf of tha 
respondents that the plaintiff had not, even on 
the data that the suit was filed, been ready or 
had actually deposited Rs. 28 which under tha 
contract he was required to pay within a month 
of the filing of the compromise. The learned 
Munsif points out, and I think rightly, that 
although the deposit had not been made on tha 
date that the suit had baen filed, there are suffi¬ 
cient indications in the plaint to show the desire 
and readiness of the plaintiff on that day to 
fulfil his part of the oontraefc. The cause of action 
i3 to be determined with reference to the plea¬ 
dings and not the subsequent finding whioh may 
be reached by the Court. That there was a oause 
of action on which the suit had been filed by 
the plaintiff is beyond question. Tha deposit 
which had actually been made by the plaintiff 
was on 8th January 1946, two months before the 
suit had been disposed of and within three years 
of the filing of the compromise in November 
1943. Even if the suit had been filed on 8th 
January 1946, or be deemed to have been filed 
on this latter date, such a suit will still be with¬ 
in time and there can be no objection to the 
prayer as made in the plaint being allowed if 
otherwise the plaintiff i3 within time, or if the 
relief has not otherwise become barred. That the 
plaintiff had a cause of action on the date the 
suit was filed cannot, therefore, be controverted, 

[111 The plaintiff is entitled to relief provided 
it oan be shown that the possession whioh he 
had exercised over a substantial portion of the 
property in suit was under the contract. This 
fact has not been enquired into,a3 I have already 
stated. 

[12] The result, therefore, is that the appeal 
is allowed, the judgment and deoree of the Court 
of appeal below are set aside and the ciS9 is 
remitted to that Court for a decision on the point 
as to what was the nature and character of the 
possession whioh had been exercised by the 
plaintiff in respeot of Dag No. 564 and particu¬ 
larly whether that possession was a possession 
under the contract and such that the vendor 
must know or be taken to know that the plain¬ 
tiff claimed to be in possession under the oon-‘ 
tract. If the answer be in the affirmative, the 
plaintiff is entitled to a decree in the present 
suit. If it is found against the plaintiff the suit 
will have to be dismissed. As this specific point 
had not been raised or considered in the form 
in which it has been done in this Court, both the 
parties will be entitled to lead evidence on this 
point only. Costs of this Court will abide the 
result. 

v.S.B. Case remanded. 
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3n the absence of express enactment or neoessary 
-intendment: A. I. B. (14) 1927 p. 0. 242, Bel. on. 

[Para 2] 

Dr. Sen Qupta and Satya Charan Pain 

— for Petitioner. 

Sitaram Banerjee and Chandidas Boy Chowdhury 

—for Opposite Party. 

Sen J. — The faofcs giving riee to thi3 Rule 
^briefly are as follows The petitioner who is the 
landlord let out certain premises to the opposite 
party Eai Sahib Sakti Bhusan Roy sometime in 
March 1942 at a rental of Rs. 60 per month. An 
■application was made under the House Rent 
Control Order 1943, by the landlord for fixing 
the rent and by consent the rent was fixed at 
R8. 72 per month on 2nd November 1943. On 
19th January 1944, the opposite party instituted 
a suit for the recovery of money paid a3 occu. 
pier’s share of taxes stating that the sum of 
B8. 72 inoluded taxes. The trial Court dismissed 
the suit. The Pull Bench of the Court of Small 
Causes decreed it. The matter came up before 
this Court and the matter was remanded and is 
still pending. On 27th April 19i9, the landlord 
applied for setting aside the consent order whioh 
was passed on 2nd November 1943, the applica- 
tion purporting to be made under 8. 151, Civil 
P. 0. The application was dismissed by the 
Additional Rent Controller. An appeal was taken 
to the Chief Judge of the Court of Small Causes 
and ho dismissed the appeal. Then there was an 
application for review on 25th August 1949 before 
the Chief Judge of the Court of Small Causes 
and that application wa9 rejected. Against that 
order the present Rule has been obtained. 

[ 5 ] In our opinion, this Rule must be dis¬ 
charged. It has been held by a Division Bench 
of this Court in the oaae of Indian Uomeopithic 
Medical Association v. Kanailal Pal, 51 
O. W. N. 389 : (A.r.R. (37) 1950 Gal. 263) that this 
Court has no power of revising the orders passed 
by the Chief Judge of the Court of Small Causes 
in matters like these. It is contended on behalf 
of the petitioner that although this Oourt had 
no power to interfere before the Constitution 
came into force, it has now power to do so under 
Art. 227, Constitution Act, and we are invited to 
oxercise that power. When the order was passed 
it was a Gnal order with whioh this Court could 
not interfere. The Constitution Act was not iu 
force then. Assuming that subsequently this 
Court has been given powers of interference that 
would nob in our opinion entitle this Oourt to 
interfere with an order which was passed at a 
time when suoh power of interference did not 
exist. In this connection I would refer to the 
deoision of the Judioial Committee in the oase 
' of Delhi Cloth and General Mil's Co. Ltd. v. 
Income-tax Commissioner, Delhi, 64 I. a. 421 : 
■<A. I. B. (14) 1927 P. 0. 212). The passage in 
1950 C/85 A 66 


which this principle has been laid down appears 
at page 425. This is what their Lordships said : 

"The principle whioh their Lordships must apply in 
dealing with this matter has b en authoritatively 
enunciated by the Board iu the Colonial Swgar Refin¬ 
ing Co. v. Irving, (1905) A. C, 369: (74 L. J. P. C. 77) 
where it is in effect laid down that, while provisions of 
a statute dealing merely with matter of procedure may 
properly, unless tt-at construction be toxtually inad¬ 
missible, have retrospective effect attributed to them 
provisions whioh touoh a right in existence at the 
passing of the statute are not to be applied retrospecti¬ 
vely in the absence of express enactment or necessary 
intendment.” 

There is nothing in Art. 227, Constitution Act, 
whioh would indicate that there was such an 
intendment as is sought to be attributed to 
Art. 227. Certainly there are no express words in 
the Article which would givo the Court the right 
to interfere with a right in existence at the time 
of the passing of the Constitution Act. 

[3] Iu these circumstances wo are of opinion 
that this Rule must be discharged with costs. 
Certificate to appeal to the Supreme Oourt is 
granted. 

[ 4 ] K. C- Chunder J.—I agree. , 

R.G.D. Buie discharged. 

A. I. R. (37) 1950 Caloutta 513^0. N. 192.] 
Harries C. J. and Banerjee J. 

Karali Prasad Roy — Decree-holder — Appel¬ 
lant v. Probodn, Chandra Milra and others — 
Respondents, 

A. 1<\ A. 0. No. 91 of 1913, D/- 9th Juna 1950. 
Against order of D. J., Burdwan, D/- 30th June 1948, 

(a) Civil P. C. (1903), O. 21, R. 22-Proof of 
service of notice — Entries in suit register. 

Mere entries in suit register showing that the notioe3 
were issued cannot by themselvos provo that notices 
werea;rved. (Para 5J 

Annotation : (’41-Com.) Civil P. C., 0. 21, R. 22, 

N. 4. 

(b) Civil P. C. (1908), S. 11, O. 21, R. 22-Execu¬ 
tion application —Issue of notice — Failure to serve 
notice—Subsequent execution application — Ques¬ 
tion of limitation—Res judicata. 

Wh-n on an application for execution, a notice is 
issued under 0 21, K. 22 followed by an ordor under 
O. 21, U. 66 but tho notice is notsorvtd, the judgment- 
debtor o^nnot be said to have an opportunity to raise 
the question of limitation and, therefore, ho will not bo 
debarred from raisiog the question in subsequent 
execution application. [Para 6] 

Even assuming that the notice under 0. 21, It. 22 
wus served but the judgmeut-debtor did not appear, tho 
judgment-debtor can raise objection to tho Bale and 
take tho point of limitation In sub=equ9Dt proceedings : 

A. I. R. (2) 1915 C.il. 350, Bel. on. [Para 8] 

Annotation : ('50-Com.) Civil P. C , S. 11 N. 23, 

O. 21 R. 22 N. 5. 

(c) Limitation Act (1903), S. 3-Execution appli¬ 
cation—Failure to decide point oi limitation — 
Subsequent execution application — Point of 
limitation—Bar oi res judicata—Civil P. C. (1908), 

S. 11. 

The principles of S. 3 apply to execution proceedings. 
The Court, therefore, is bound to take the point of 
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limitation itself and dismiss the execution application 
if it Is not in time. Where it fails to do so, it cannot 
ho said that the judgment-debtor is hit by res judicata 
or any principles analogous thereto and, therefore, is 
not precluded from raising the point of limitation in 
subsequent execution proceedings. [Para 9] 

Annotation : (’50-Com.) Civil P. C., S. 11, N. 23 I 

(’42 Com.) Limitation Act, S. 3 N. 19. 

Jagadish Chandra Ghose— for Appellant. 

Panchanan Chowdhury, Purusliottam Chalterjee 
and Nirmal Chandra Chowdhury—lot Respondents. 

Banerjae J.—This second appeal arises out 
of an execution proceeding instituted in the 
following circumstances. The decree in the suit 
was made on 30th June 1933. An appeal from 
it was dismissed on 30th January 1934. An 
application for execution of the decree was 
made on 14th August 1934. Iu due course sale 
proclamation wa3 published on 21st July 1935. 
But no further step having been taken, it was 
dismissed for default on 4th December 1935. 

[ 2 ] On 23rd June 1937, one Surjya Narayan 
Roy claiming to be an assignee of the decree 
filed an execution case. It was registered. On 
20 th August 1937 the order registering the appli¬ 
cation was cancelled and the petition was treated 
as an application for substitution. The decree- 
holder made another application which gave 
rise to execution Case No. 139 of 1939. This 
application was filed on 1st September 1939 and 
was dismissed for want of prosecution on 4th 
Juno 1941. In this execution case notice under 
0. 21, R. 22, Civil P. C.. had been issued, follow¬ 
ed by a notice under 0. 21, R. 66. This applica¬ 
tion again was dismissed for non-prosecution 
on 4th June 1941. 

[3] Execution case No. SI of 1943 from which 
this appeal arises was started on 3rd June 1943. 
In this execution oase, after notices under 0. 21 , 
r. 22 and O. 21, R. 66, Civil P. C., the proper- 
ties attached were sold. The question is whe. 
ther this last execution case is out of time. It 
is quite clear that if the application made on 
29rd June 1937 is not regarded as a Btep-in-aid 
of executhn, the application wbioh was filed on 
1 st September 1939, was out of time. Therefore, 
any order made in that application would be 
ineffective. Consequently, the present applica¬ 
tion would be time barred. Originally the 
learned Subordinate Judge in this last mention¬ 
ed execution oase held that it was out of time. 
But on appeal the District Judge remanded the 
matter and the learned Subordinate Judge has 
revised his previous opinion and held that it is 
not time barred. From that there was an 
appeal to the District Judge who has held that 
it is out of time. From the order of the Dis¬ 
trict Judge the present appeal has been filed. 

[4] The learned advocate appearing on 
behalf of the appellant has taken before us one 


point and one point only, in support of the? 
appeal namely that it is not open to the judg¬ 
ment-debtor to take the plea of limitation by 
reason of the fact that in the application whiok 
was started on 1st September 1939, there was an 
order for the issue of a notice under 0. 21, R. 22, 
Civil P. C., followed by an order for publication 
of the sale proclamation under 0. 21, R. 66. 
According to counsel, when the Court after issue- 
of notice under o. 21, R. 22 directed sale of the- 
properties, it came to an implied finding that 
the application was not barred by time, other¬ 
wise, it could not order the sale. 

[5] The question before us is whether the- 
notice under 0. 21, R. 22 was served on the 
judgment-debtor. If the notice was not eerved 
the judgment-debtor bad no opportunity to raise 
the question of limitation and, therefore, no ques¬ 
tion of res judicata arises. The only evidence 
the judgment-debtor produced before the Courts 
below in proof of service of the notice was a 
certified copy of the suit register. There was 
no other evidence on this point. In the register 
there are entries showing that the notices wera 
issued. Bat that does not mean that the notices 
were served. Such entries by themselves cannot 
prove service. It has been laid down in a Bench 
deoision of this Court Mohxuddm v. Pirthi- 


chand Lai, 19 0. w N. 1159 : (a. i. r (2) 1915 
Cal. 444) where it was observed that the mere) 
entry in the order sheet is no proof that thej 
notice had been served. In this case we are 1 
unable to hold that there was servica. 

[6] The Court issues notice under 0. 21, R. 22. 
where the decree is more than one year old or 
when the deoree is sought to be executed against 
the legal represnet>*tive of the judgment-debtor, 
If the person to whom notice is issued under 
o. 21, R. 22 does not appear or does not show 
cause to the satisfaction of the Court why the 
decree should not be exeout^d, the Court shall 
order the decree to be executed (o. 21, R, 23, 
Civil P. C.) In this case after the issuo of 
notice under 0. 21, R. 22 when there was nc 
appearance by the defendant, the Court was 
bound to order the decree to be executed in such 
manner as the decree could be executed. 

[7] Io this case the judgment-debtor had not 
been served and did not appear to the notice 
under 0 . 21, R. 22 so he did not raise nor had 
the opportunity to raise the issue of limitation. 
The Court issued notice under 0. 21, R. 66 and 
direoted sale of the properties as it was incum¬ 
bent on it to do so. We do not see how any 
question of res judicata arises. 

8 ] Furthermore, in the case of Chatterput 
Singh v. Daya Ghand, 23 0. L. J. 641 : (A.I.B 
(2) 1915 Oal. 950), it has been held that if the 
judgment-debtor does not appear to contest » 
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notice under o. 21, R. 32 he is not precluded 
from raising an objection when his property is 
attached. Assuming, in this oase that the notice 
under order O. 21, R. 22 was served, which we 
do not hold is the faot the judgment-debtor can 
raise objection to the sale and take the point of 
limitation. 

[9] There is another point of view from 
whioh we can Gome to the conclusion that the 
question of limitation is not res judicata. It is 
this: under S, 3, Limitation Act, whether or not 
the point of limitation is taken by the defendant 
or the respondent in a suit or an application, 
the Court is bound to notice it in disposing of 
the matter before it. It has been held that the 
principles of this section apply to execution 
proceedings. In this case, therefore, the Court 
was bound to take the point of limitation itself 
and dismiss the application if it was not in time. 
Having failed to do so, it oannot be said that 
Ithe judgment-debter i3 hit by res judicata or 
(any principle analogous thereto. 

[10] We, therefore, hold that the plea of res 
judicata is no bar to the judgment-debtor taking 
the point ot limitation to th9 application under 
consideration. As the application was not in 
time, the Court was bound to dismiss it. 

[ 11 ] On these considerations we hold that 
the Distriot Judge was right. The application 
is barred by time. 

• [12] The appeal, therefore, is dismissed with 
oosts, one set two gold mohurs. 

[13] Harries C. J.—I agree. 

G.M.J. Appeal dismissed. 

A. I. R. (37) 1950 Calcutta 515 [G . N. 193] 

Roxburgh J. 

S. K.Ghaudhun —Defendant — Appellant 
v. Joy Kumar Sarkar —Plaintiff — Respon¬ 
dent. 

A F A. D. No. 453 of 1948, D/9-6-1950, against 
decree of Sub-J., 2nd Coart,'24 Parginas, D/-2-3-1918. 

(a) Transfer of Property Act (1882), S. 113—Pro¬ 
ceeding for fixing standard rent — If amounts to 
waiver. 

Where a landlord ingiitutea a proceeding for fixing 
a standard rent before the Rent Cmtr >Her before the 
date of the notioe of ejectment and continues it after 
that and daring the hearing of tbe suli for ejectment, 
he oannot be said to have waived tbe notice 

[Paras 3 and 4] 

Annotation: ('50-Com). T. P. Aot, 8. 113 N. 8. 

(b) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (XVII 
[17] of 1950), S. 18 (5) — Suit for ejectment brought 
under Calcutta House Rent Control Order, 1943 _ 
Second appeal pending when Act came In to lorce 
—S. 18 (5), U applies. 

Where a suit for ejeotment of a tenant bronght 
under the Calcutta House rent Control Order of 1943 
was pending in second appeal when tbe Rent Control 
Act ol 1950 oame into foroe, the second appeal is to 



be disposed of under the West Bengal Premises Rent 
Control (Temporary Provisions) Act of 1948 and if tho 
tenant has not complied with the provisions of S. 12 ( 1 ) 
(b) of that Act a decree has to bs passed against him 
under that Aot and that brings into operation the 
provisions of S. IS (5) of tho 1950 Act and a dcoree has 
to be passed accordingly. [Para 9] 

(c) Interpretation ol Statutes—Retrospective ope¬ 
ration. 

Though an Aot may havo some retrospective effect 
and apply to pending proceedings it does not follow 
that every provision of the Act will have retrospective 
effect. [Para 12] 

(d) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (XVII 
[17] of 1950), S. 13 (5), 14 (3), Proviso and 12 (1), 
Proviso (i) —Landlord, if can sh nv that tenant has 
committed default described in S 12 (1), Proviso (i) 

and that he is not entitled to protection of S. 12_ 

Amendment ol pleadings to assert above _ Land- 
lord, if entitled to amend pleadings to show some 
other ground of eviction. 

Reference to 8. 14, in S. 18 (5) does not mean that a 
landlord will be entitled to show that the tenant com¬ 
mitted a default as described in S. 12 (1) proviso (i) of 
tho Act, nor doe3 it mean that bo will be entitled to show 
that tbe tenant is not entitled to the protection of 
8. 12 becauso of the proviso to sub-3. (3) of S 14. Tbe 
landlord will not be entitled to amend bis pleadings 
for asserting tbe above, nor will ho bo entitled to amend 
them for tho purpose of showing that be has some 
other ground for eviction of the tenant under Rent 
Control Act of 1948, e. g. that the landlord bona fide 
requires the premises for his own use. 

[Paras 10, 17 and 19] 

Chandra Stkhar Sen, Rabindra Nath Choudhury 
and Dejoy Dhose — for Appellant. 

Ajit Kumar Dutt and Kiran Bhusan Multhorji 

— for Respondent. 

Judgment. —This appeal arises out of a suit 
for ejeotment filed on I8tb Juno 1916 under the 
provisions of the Calcutta Rent Control OrdGr. 
The premises had been let iu July 1942 at a 
rental of Rs. 32. The plaintiff based his suit on 
tbe grounds that notioe had been served and 
that the defendant was a habitual defaulter. 
There was also a o'aim for damages for the 
period subsequent to the notice. The trial Court 
d< creed tbe suit giving damages only up to the 
date of suit. 

[ 2 ] There was an appeal by tbe defendant to 
the subordinaie Judge, 2 nd Court, Alipore, and 
a cross objection by the plaintiff for damages 
from the date of suit to the date of recovery of 
possession. The lower appellate Court dismissed 
the appeal with costs and allowed tbe defen¬ 
dant's (plaintiff’s ?) cross objection. The defen. 
dant now appeals. 

[3] For the appellant three points were argu¬ 
ed before me (l) that as the plaintiff had 
instituted a proceeding for fixing a standard 
rent before the Rent Controller before the date 
of the notice of ejectment and continued it 
after that and during the hearing of the suit, he 
bad waived tbe notice; ( 2 ) that notioe bad not 
been properly served; and (3) that the provisions 



GIG Calcutta Chaudhuri v. Joy 

of 8.18 (5) of the latest West Bongal Premises 
Rent Control Act, 1950, are applicable to the 

case. 

[ 4 ] There seem3 to me to be no substance in 
the brat point. Stan lard rant is fixed for premises 
whoever may be the tenant. Again the landlord 
'could not bs sure that he would win his suit, 
he has not yet finally won it. He was surely 
entitled to protect hi3 interest by obtaining an 
order from the Rent Controller a3 to the rent 
payable in case his suit failed. His proceedings 
in doing 30 could not in any 3en3e amount to 
(waiver of his contention that after the notice 
jthe tenant was a trespasser liable to ejectment 
on Ihe ground given by him. Lastly the Rent 
Controller bad power to make his order with 
retrospective effect, and in fact did so in part 
for a period prior to the notice. The landlord 
wa3 entitled to have that established in so far 
as it affected the period prior to the notice when 
thero was no question that the defendant was a 
tenant, without any question of waiver, 

[6] As to the second point this i9 oonoluded 
by the findings of fact, no error of law having 
been committed in arriving at those findings. 
Four attempts to serve notice were made. The 
third attempt was by way of sending a register¬ 
ed cover with the notice, whioh was returned 
with the endorsement ‘16ft’ made by the postal 
peon. The fourth attempt wa3 by attempt at 
personal service, no one at the promises would 
acoept the notice, and it was stuck up. There 
is authority that the first, or rather third 
attempt, amounted to good service, but in any 
case the fourth attempt oertainly did so. Tais 
contention therefore also fails. 

[Cl We have now to attempt to understand 
and apply s. 18 (6), We3t Bengal Premises Rent 
Control Act, 1950 (hereafter called the 1950 
Act) which runs as follows: 

"18 (5). If fit the date when this Act comes into 
fone, a suit for ejectment of a tenant is p?ndiog whe¬ 
ther in trial Court, or in Court of Best or second appeal in 
which no deoreo for ejectment would be passed except 
on the ground of default in payment of arrears of rent 
under the provisions of th9 West Bengal Premises Rent 
Control (Temporary Provisions) Aot, Act.38 (XXX7III) 
of 1948 , the Court shall exorcise the powers of grant¬ 
in’ relief against ejectment given by S. 14 of this Act 
following the provisions ani prooedare of that section 
as far aa may be necessary, and for the said purpose 
shall make such order for amendment of pleading’, . 
production of evidence, remand, payment of costs as 
may bo just.” 

[ 7 ] The following dates and facts are impor¬ 
tant in this case: 

(1) Calcutta nouse Rent Control'Order came 
into force on 23rd June 1913. 

( 2 ) Suit was filed on 18 th Jane 1946. 

(3) All arrears were paid by 14th September 
1946. 
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( 4 ) Tenant has paid or deposited rent regular¬ 
ly in du9 time since then. 

( 5 ) Calcutta Rent Ordinance came into force 
on 1st October 1946 (lat9r continued in 
force by the West Bengal Expiring Laws 
Aot, 1948). 

(6) Trial Court decreed the suit on 30th Sep. 
tember 1917. 

(7) Lower Appellate Court decreed appeal on 
2nd March 1943. 

(8) Appeal presented to High Court on 5th 
April, 1948. 

(9i West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Aot came into force on 
1st December 1948. 

(10) We 3 t Bengal Rent Control Aot 17 (XVII) 
of 1950 came into force on 3lst March 1950- 

[8] The suit was brought under the Calcutta 
House R9nt Control Order, 1943. Ordinarily it 
would be disposed of throughout under the 
provisions of that Act. The decree was passed 
by the trial Court on 30th September 1947. In 
the meantime the Calcutta Rent Ordinance, 
1946 (hereafter called the Ordinance) had come 
into force on 1st October 1916. Under S. 17 of 
that Ordinance, it was provided that if any 
decree had been passed before the Ordinance 
came into force but possession had not been 
recovered the Court, if it was of opinion that the 
decree would nob have been made if the Ordin¬ 
ance had been in operation at the date of the 
making of the decree might rescind or vary it 
for the purpose of giving effcOt to the provisions 
of the Ordinance. There is nothing speoifio in 
the Ordinance relating to pending proceedings, 
unless wo are to take S. 26 as oovering legal pro¬ 
ceedings ; but it can hardly be suggested that relief 
in accordance with the provisions of the Ordinance 
was to b 9 given in respect of decrees passed 
before it cam 9 into force, and none in cases 
pending when it came into force. There is suffi¬ 
cient provision in the Ordinance to show that 
the context requires soma modification of the 
effect of S. 8, Bengal General Clauses Act. The 
decree then must be taken to have been made 
under the provisions of the Ordinance. 

[ 9 ] By a parity of reasoning as givan above 
to show that the case started under the Calcutta 
House Rent Control Order wa3 to be disposed 
of in the trial and appeal Courts under the pro¬ 
visions of the Ordinance, then this seoond 
appeal is to be disposed of primarily under the 
West Bengal Premises Rent Control Aot, 1918 
(hereafter Galled the 1948 Aot). If the tenant had 
complied with the provisions of S. 12 (l) (b), 
then no decree could be passed against him 
under that Act ; but admittedly he has not, so a 
decree would now be so passed by affiemanoe of 
the decree of the lower Courts. That then brings 
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linto operation the provisions of 8. 18 (6) of 
I the i960 Aot, and a decree is to be passed 
accordingly. 

[10l For the landlord-respondent here it is 
argued, (l) that the refereece to s. 14 in 8.18 (5) 
of the 1950 Act means that he will be entitled 
to Bhow that the defendant has committed a 
default aB described in S. 12 (l) proviso (i) of 
that Aot, (2) that for similar reasons he will be 
entitled to Bhow that the tenant is not entitled 
to the protection of 8. 12 because of the proviso 
to sub-s. (3) of 8. 14, (3) that the reference to 
amendment of pleadings in 8. 18 (5) shows that 
he will be entitled to amend his pleadings for 
asserting the above, (4) that he will also be en¬ 
titled to amend them for the purpose of show¬ 
ing that he has some other ground for eviction 
of the tenant under the 1948 Act, e. g., that the 
landlord bona fide requires the premises for bis 
own UE6. 

[ill To dispose of these contentions, it is neces¬ 
sary to consider the general structure of the 
previous legislation, as well as that of the I960 
Aot in order to appreciate the marked difference 
between them. It will be sufficient probably if 
we refer to the Ordinance of 1946 and the Act 
of 1948 only as regards earlier legislation. 
All three enactments recognise the existence 
of a right to eject under the Transfer of Property 
Act. They then substantially take this right 
away by a provision which on the face of it is 
merely one of procedure, each enacts (9. 11 
Ordinance, 8 .12 of the 1948 and 1950 Aot) that 
notwithstanding anything contrary in other Aot 
no deorte for ejectment shall be passed (with 
some qualification in the Ordinance, and 1948 
Aot). They then by way of provisos give back 
the right to ejeot in certain cases. Section 12 (4) 
of the Ordinance then again takes away the 
benefit of the provisos from the tenant unless he 
fulfils certain conditions, under S. 12 (4) (a) he 
must pay regalarly by the fifteenth of the month 
or the oontract date ; under 8. 12 (4) in the case 
of arrears accrued before the commencement of 
the Ordinance he must pay them up within one 
month of the date of commencement of the 
Ordinance. Similar though slightly different 
provision is made in the 1948 Act in S. 12 (l) (a) 
and (b). The effect of these provisions is to lay 
down certain conditions in which a tenant can be 
ejeoted, though the form is by way of saying in 
what oases deorees can be passed. Prima facie 
when it is enacted that no decree shall be passed 
except in certain conditions the provision will 
apply to all oases, any oase pending whether in 
trial Court or in appeal at the date the en. 
aotment comes into force, and any case started 
After the commencement of the Apt but the real 
intention can only be gathered by examining 
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the whole enactment in question. As I have 
said above under the Ordinance and the 1943 
Aot it was clear that the provisions applied 
(subject to a caution to be discussed below) to 
pending litigation. Sections 17 and 26 of the 
Ordinance, and Ss. 18 and 45 of the 1943 Aot 
make that clear. 

[ 12 ] A word of caution is necessary here. 
Though an Act may have some retrospective 
effect and apply to pending proceeding 0 , it does 
not follow that every provision of the Act will 
have retrospective effect. Without elaborating 
the point, it may be stated that examination of 
the various enactments ebowa many provisions 
which are clearly not to take effeot before the 
commencement of the Act. Section 12 (3) of the 
Act of 1948 is on9 example (with respect- it may 
be pointed out that the recently reported case 
of Akhxl Banjan Dos v. 13. N Biswas, 54 
C. W. N. 536 : (4. I. P. (97) 1950 Cal. 472)) 
appears to overlook this fact. The distinction 
as regards 8. 14 of the Ordinance waa recognis¬ 
ed in Alanindra Mohan v. Kliazamull Sardar , 
52 C. W. N. G98. 

[13] When we come to the 1950 Act the case 
ia dearly different. The root provision in S. 12 
ia more drastic than that in 8. 11 of the Ordin¬ 
ance or 8. 12 of the 1948 Act ; there is no 
qualification. But there ia no provision corres¬ 
ponding to 8. 17 of the former or 8. 18 of the 
latter. Section 18 of the 1950 Act ba3 a much 
more limited scope. Section 18 (l) deala with 
decrees pasted before the Act came into force, 
S. 18 (e) with suits pending in the trial Court 
or in appeal. In the case of decrees passed 
(before the commencement of 1950 Act) under 
the 1948 Act on the ground of default 8. 18 (l) 
provides that the tenant shall be relieved from 
ejectment provided he pays up all arrears assum¬ 
ing that the tenancy had continued up to the 
moDth in whioh an order is made under the sec¬ 
tion directing the tenant to pay that amount 
plus interest and costs on a dale not later than 
forty days from the date of the order. No ques¬ 
tion arises as to applicability of any other provi- 
sion of the 1950 Act to decrees passed before its 
commencement. 

[ 14 ] Then in 8. 18 (5) specific provision is 
made for pending cases where (but for the pro- 
vision of 8. 18 (5)) a decree would be passed 
under the 1948 Act. Section 18 (5) provides that 
the Court is to exercise the powers given under 
B. 14 of the Act. Unless the wording of the pro¬ 
visions clearly provides otherwise, we may take 
it that the provision made under 8. 18 (6) is 
intended to achieve much the same substantial 
result in these pending caseB as is provided (in 
8. 18 (l) ) for cases where a decree for default 
had already been passed under the 1918 Act before 
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the 1950 Act came into force. Thig is the same 
assumption as we made in regard to the 1948 
Act, an I the Ordinance, but the result is the 
opposite. Section 18 of the 1948 Act, and S. 17 
of the Ordinance clearly applied the provisions 
of those enactments to cases where decrees were 
passed before their commencement, hence, 
(coupled with the offect of S. 45 and S. 26 res¬ 
pectively of those enactments) we deduced that 
the onactments applied to pendiog cases. But in 
the 1950 Act the intention seems clear not to 
apply its provisions to either type of case except 
in the limited respect provided in s. is (i< and 
S. 18 (5). 

[15] If wo turn then to s. 14 (l) we find that 
by applying its provisions practically the same 
result will be achieved a3 under s, 18 (l), for the 
Court will under s. 14 (i) calculate the amount 
in arrears’ up to the date of the order mention¬ 
ed thereafter, as also the amount of interest on 
such arrears of rent calculated at the rate of 9 
and three-eighths per centum per annum from 
the day when the rents became arrears up to 
such date, together with the amount of such cost 
of thy suit as is fairly allowable to the plaintiff 
landlord, and shall make an order on the tenant 
tor paying the aggregate of the amounts (speoi- 
lying in tho order such aggregate sum) on or 
before the date fixed in tho order. Under sub- 
b. ( 2 ), the date in question is to be the fifteenth 
day from the date of the order, excluding the 
date of the order. 

[ 16 ] It i3 to be noted that under S. 18 (6) of 
the 1950 Act, the Court is to exercise the powers 
of granting relief against ejectment given by 
S. 14 of tho Aot following the provisions and 
procedure of that section as far as may be neees- 
sary. It does not provide that the relief is to be 
given against the same default as that against 
which s. 14 is to give relief, namely, the default 
created by the effect of proviso (i) to sub-s. 1 
of s. 12 of the Aot. The default against which 
relief is to be given following the provisions and 
procedure of 8. 14, is the default under the 1948 
Act whioh would result in the decree for eject¬ 
ment under that Act. 

[17] Thi3 disposes of the first three points 
argued for the landlord respondent set out above. 
If the tenant is not liable for the default created 
by S- 12 (2) (i), the first point is disposed of. 
Consequently the proviso in S. 12 (8) equally can¬ 
not apply against the tenant, for that refers to 
three defaults as created by S. 12 (l) (i) within a 
period of 18 months, and if that doe3 not apply 
against the tenant, the latter proviso cannot 
apply. 

[ 18 ] It remains to consider the fourth point 
urged for the landlord respondent. Is he to be 
allowed now to show that under the 1948 Aot he 


could get a decree on a ground other than the 
ground of default. In this connection Mr. Datfc 
laid stress on the provision in s. 18 (6) for amend¬ 
ment of pleadings. The Court is to exercise the 
powers of granting relief against ejeotment 
given by 8. 14 of the Act . . . , and for the said 
purpose is to make such order for amendment 
of pleadings, production of evidence, remand, 
payment of costs as may be necessary or just. 
The words "for the said purpose” suggest that 
the amendment is to be limited to the purpose 
of giving relief iu a case assumed to be one to 
which 8. 18 (6) is applicable. Mr. Dufct urges 
that they mean also for the purpose of showing 
that the case is not one to which 8. 18 (5) is ap¬ 
plicable, i. e., for showing that there is some 
other ground for ejeotment other than default. 
He contends that no amendment would appar¬ 
ently be necessary merely for the limited pur¬ 
pose of giving relief. I do not think ibis is strictly 
correot. In determining the amount payable 
under s. 14 there might be some question as to 
amount cf arrears at the date when the rent 
became arrears, and possibly as to. subsequent 
payments. In a euit for ejeotment for default 
actual arrears might not have been claimed. For 
example default which was made the ground for 
ejectment might be that provided for in 8 12 (3) 
of the 1948 Act, a mere case of delay in pay¬ 
ment for three consecutive months. 

[19] On the other hand, it can be argued that 
if another ground for ejectment does exist, it will 
save multiplicity of litigation to allow, with suit¬ 
able orders as to costs, the landlord still to esta¬ 
blish that ground, especially in view of the fact 
that the latest Act has given a new privilege to 
the tenant to avoid ejeotment. There is however 
one reason why in this case I think this should 
not now be allowed. The ground proposed to be 
established is that of bona fide requirement by 
the landlord. If the amendment is allowed the 
issue will be tried under the 1948 Act since 1950 
Act applies to the suit only to the limited extent 
laid down in 8. 18 (5). But under the present 
law if the landlord brings his suit he must esta 
blish reasonable requirement, his rights are more 
restricted under the new Act. I think therefore, 
that he ought to establish them under the new 
Aot. An additional reason in favour of this view, 
is that under s. 18 (l) in the oase of decrees pass- 
ed before the 1950 Act came into force, clearly 
the landlord would not ba allowed to agitate 
fresh grounds to meet the tenant's olaim for 
relief thereunder. 

[ 20 ] The decree of the lower Court is there- 
fore set aside. Order is hereby passed under 
S. 14 (l), West Bengal Premises Rent Control 
Act, 1950, for the defendant to pay rent at rs. 60 
per month from 1st August 1945, up till the date 
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<of this order together with interest at f?f ths per 
oentnm per annum, plu3 costs throughout less 
•the amounts of coats already deposited in the 
-Courts below, which the landlord may withdraw, 
the aggregate sum being rs. 3726-13-0. The 
amount will be paid into this Court on or before 
8th June. The case will be put up on 9th June 
with a report whether the amount has been paid 
or not, when further order will be passed. The 
defendant will be at liberty to withdraw the sum 
of Rs. 400 deposited in the trial Court on account 
of damages. The defendant will also be at liber¬ 
ty to withdraw the sum of Rs. 2800 out of the 
total amount deposited with the Rent Controller 
±o the credit of the plaintiff. 

[2ll The amount has been paid in time, the 
unit is accordingly dismissed under s. 14 (3), 
'West Bengal Premiees Rent Control Act, 1950. 

[ 22 ] Leave to appeal under ol. 16 of the Let- 
"ters Patent is granted. 

v.r.B. Appeal alloiued. 
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Roxburgh J. 

Jatindranath Naskar and others — Peti - 
tioners v. Baharaddi Molla and others — 
Opposite Party. 

Civil Rule No. 1314 of 1949, D/- 19ih June 1950, 
Slrom order of Munsif 1st Court, Baruipore, D-/ 14th 
May 1949. 

Debt Laws — Bengal Agricultural Debtors Act, 
1935 (VII [7] of 1936', S. 37A (8) -Award and order 
of restoration of possession to debtor — Proceed¬ 
ings under sub-s. (8) — Objection by objectors, not 
parties to proceedings under Act, when can be 
taken — Applicability of Civil P. C., to proceedings 
■under sub-s. (8) -Civil P. C. (1908), O. 21, Rr. 97,100. 

The Act Itself provides no procedure for the Court 
to follow in a proceeding under 8 37A (8) of that Act. 
5Che proper procedure for a Court to follow is the pro¬ 
cedure of tbe Civil Procedure Code in regard to execu¬ 
tion of decrees. [Para 2] 

Wnere tbe judgment-debtor obtains an award and 
•■order for restoration of pos^esaionof property and applies 
under sub-s. (8), objection by the lessees oo tbe basis of 
a lease from landlord cannot be raised as they are not 
parties to prooeediog3 under the Act. Tbe proper time 
for them to be beard is if and when delivery of posses¬ 
sion ia sought to be given they resist delivery when tbe 
applicant under 8. 37 A (8) can come in with an appli- 
■oatlon under O. 21. R. 97, Civil P. C., or in the event 
that the objeotora are dispossessed they can come in 
«inder O. 21, R. 100. [Para 5] 

Annotation : ('44 Com.) Civil P. 0., O. 21, R. 98 
2*. 1, 6; R. 100, N. 2. 

HWalal Chaltravarti and Harideb Chatterji 

— for Petitioners. 

8hyama Charan Witra and Rabindra Nath Chou- 
dhury — or Opposite Party. 

Order. — This role arises out of proceedings 
finder 8. 87A (8), Bengal Agricultural Debtors 
Ant. The judgment-debtors obtained an award 
find order for restoration and applied to the 
llnnsif, let Court, Baruipur, under the provi¬ 


sions of that sub-section. Objection was made 
by the present petitioners (who were opposite 
parties Nos. 15 and 16 in that petition) on the 
basis of a lease from tbe landlord. It ia unneces- 
eary for me to give details of the nature of the 
objection. The objection was overruled. The 
objectors were not parties to the proceedings 
under the Bengal Agricultural Debtors Act, a 
position which is quite in accordance with the 
decision in Taraprasanna Roy v. Adwaita 
Charan, A. I. R. (35) 1948 cal. 329 and subse¬ 
quent decisions. 

[ 2 ] On behalf of the petitioners, my atten¬ 
tion has been called to the oase of Narayan 
Chandra v, Rash Behari, Civil Revn. C. N. 1721 
of 1946 : (l. L. R. (1948) 2 Cal. 68) in which it 
was held by Mukberjea and Ormond JJ that 
where the judgment-debtor was obstructed in 
endeavouring to get possession through Court 
under s. 37A (8) he could make an application 
under o. 21, R 97, Civil P. 0. The Bengal 
Agricultural Debtors Act itself provides no pro- 
cedure for the Court to follow in a proceeding 
under S. 37A (8) of that Aot which has many 
affinities with a proceeding under 3. 144, Civil 
P. C. The case cited amounts to a decision that 
the proper procedure for a Court to follow is 
the procedure of the Code in regard to exeou- 
tion of deorees. 

[3] The ground on which this rule was obtain¬ 
ed was that tbe order of the learned Munsif 
directing restoration to applicants 1 to 4 
and incidentally overruling the objections of 
opposite parties 16 and 16 was incorrect. In 
argument here however a different position 
was taken and on the basis of the case oited it 
wa9 urged that the objection of the objectors 
should not have been dealt with by the lower 
Court in the proceedings under S. 37A (8). 

[ 4 ] On behalf of the opposite parties, it is in 
turn objected that the petitioners ought not now 
to be allowed to ohange their ground. 

[6] If the procedure indicated in the case 
oited is followed, there can be no doubt that the 
objectors as lessees from tbe landlord were not 
entitled to be beard at the time when the appli¬ 
cation was made under 8. 37A (8). The proper 
time for them to be heard was if and when 
delivtry of possession was sought to be given 
they resisted delivery when the applicants under 
8. 37A (8) could come in with an application 
under O. 21 , R. 97, Civil P. 0. as laid down in 
that oase, or in the event that tbe objeotora 
were dispossessed they oould come in under 
O 21 , B. 100 . Even if the present order standfl, 
in my opinion, they oould still come before the 
Court in the manner above indicated and take 
tbe objeotion that the decision in tbe order of 
the learned MunBif so far as it affected the 
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objectors, opposite partita 15 and 16 was 
without jurisdiction; in other words, that the 
decision was not res judicata. In that view of 
the matter, it is not necessary for me to decide 
whether the decision overruling the objection is 
right or wrong. It is sufficient if I make it 
clear that so far as the present petitioners are 
concerned, it is without jurisdiction and the 
matter of their rights and position still remains 
open to bs decided, if at all, in proceedings 
under o. 21, R. 97 or R. 100 as the case may be. 

[6] The result is that the present rule is dis¬ 
charged. I make no order as to costs. 

G.M.J. Buie discharged. 


A. I. R. (37) 15S0 Calcutta 520 [C. N. 195] 
G. N. Da9 and Das Gupta JJ. 
Mihirlal — Auction-purchaser—Petitioner v. 
Panchkari Santra and others — Judgment- 
debtors — Bespondents. 

Civil Rule No. 970 of 1919, D/- 15th December 1949, 
against order of D. J., Hooghly, D/- 17t’u May 1949. 

(a) Tenancy Laws - Bengal Tenancy Act (VIII [8] 
of 1885), S 174 (3)-Delay in applying for delivery 
of possession-Civil P. C. (1908), O. 21, R. 90. 

The mere faot lhat the aucticn-purohaier makes 
delay in applyiug for delivery of possession caDnot be 
nny ground f or thinking that ho is acting fraudulently 
with a view to prevent the judgment-debtors from 
knowing about the sale. [Para 3J 

Annotation: (’44 Com.) Civil P. C. O. 21, R. 90 N 37. 

(b) Civil P. C (1908), S. 115 — Material irregu¬ 
larity in the exercise of jurisdiction. 

Omission on tbe part of the Court to look into the 
record and basing its decision upon a faulty or non¬ 
reading of the record that the auction-purchaser was 
guilty of fraud when in faot he was not, is a gro^s 
Irregu'arity in exercise of jurisdiction. 

Annotation; (’50-Com.) Civil P. C. 8. 115 N. 12. 

(c) Civil P. C. (1908), O. 21, R. 90 —Fraud in 

publishing and conducting sale Laws 

Bengal Tenancy Act (VIII [8] 1885), S. 174. 

Faot that the auotion-purckaser was present at the 
time of the service of the sale proclamation where the 
decree holder was also present and that the auction- 
purchaser has given false evidence in Court as regards 
service of sale proclamation not even remotely justify 
a conclusion that he was guilty of any fraud by which 
he intended to or managed to prevent the judgment 
debtors from knowing of tbe sale. [Para 6] 

Annotation: (’44-Com.) Civil P. C., O. 21, R. 90 
N. 37. 

(d) Tenancy Laws—Bengal Tenancy Act (VIII [8] 
of 1885), S. 174 (3) — Extension of time on ground 
of fraud— Limitation Act (1908), S. 18 — Civil P. C. 
(1908), O. 21, Rr. 90, 92. 

The auction-purchaser is a necessary party to an 
application for setting aside a sale. The auction-pur¬ 
chaser is not a person claiming through the deoreo- 
holder. Before any extension of time can be given 
under S. 18 of the Limitation Act in an application for 
setting aside a sale under S. 174 (3), Bengal Tenancy 
Act, it must be proved that the auction-purchaser was 
either guilty of the fraud or an accessory to the fraud 
that prevented the judgment-debtor from knowing of the 


sale : 44 C. L J. 565 and A. I. R. (36) 1949 Cal. 212 t . 
Dissent. [Paras 15, 16. 2Sft 

Annotation: (’42-Com.) Limitation Act, S. 18 N. 14. 
(’44-Com.) Civil P. C., O. 21 R. 90 N. 47; R. 92 N. 4- 

Apurba Dhan Mukherji and Chandra Narayan 
Laik—toi Petitbner. 

Heramba Chandra Guha —for Opposite Party 1. 

Dab Gupta J—The applicant before us pur¬ 
chased at auction an occupancy raiyati holding 
in execution of a rent decree. The sale was held 
on 13th March 1946. On 25th April 1946, an appli¬ 
cation was filed by one Kachimannessa Bibi 
claiming to have purchased the interest of the 
judgment-debtora, for setting aside tbe sale under 
the provisions of 8.174 (3), Bengal TenaDoy Aot. 
This application was dismissed by tbe Court on 
13th December 1947. On 6th January 1948, the 
auction-purchaser the petitioner before us filed 
an application for confirmation of the sale. The 
sale was ultimately confirmed on 27th Maroh 
1943. On 27th June 1948, an application was filed 
by two of the 17 judgment-debtors who are 
Panch Kari Santra and Satya Bala Dasi, 
opposite parties Nos. 1 and 2, under S. 174 (3), 
Bengal Tenancy Aot, for setting aside the sale on 
the ground of fraud and irregularity in publish¬ 
ing and conducting the sale. Tbe learned 
Munsif allowed tbe application and the learned 
District Judge has dismissed the appeal that waa 
filed by the present petitioner against that deci¬ 
sion. The learned District Judge has come to the 
conclusion that the decree.holder was guilty of 
fraud inasmuch as he mentioned the value of 
the holding at Rs. 10 only in the sale proclama¬ 
tion and further that he fraudulently suppressed 
the sale proclamation and other notices. He 
also came to the conclusion that the auction- 
purchaser was also guilty of fraud and that con¬ 
sequently tbe applicants under 8. 174 (3), BeDgal 
Tenancy Act, were entitled to the benefis of 
S. 18, Limitation Act, and so, the application 
though filed long after six months after tbe date 
of the sale, was not barred by limitation. 

[2] The first question agitated before us is 
whether the learned District Judge acted irregu¬ 
larly and illegally in the exercise of his jurisdic¬ 
tion in coming to the conclusion that the auction 
purchaser was also guilty of fraud. The learned 
District Judge appears to have based his deci¬ 
sion in this matter on two facts, first, that tha 
auction purchaser has benefited by the fraud on 
the part of the decree-holder inasmuch as there 
was paucity of the bidders because of the gross 
under valuation in the sale proclamation and 
the auction-purchaser wa3 thus able to have the 
land for an inadequate price. The other ground 
on which the learned District- Judge relied was 
that the auction purchaser did not apply for deli¬ 
very of possession for two years after the date* 
of the sale. 
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[3] It has been pointed out to ue by Mr. Mu- 
kberji on behalf of the petitioner that the 
learned District Judge misread the evidence, 
inasmuch as he omitted to notice that the sale was 
Confirmed as late as 2lst February 1948 so that 
the delay of the auotion. purchaser was not 
2 years but only one month. I am myself unable 
to agree that the mere faot that the auction, 
purohaser makes delay in applying for delivery 
of possession can be any ground for think- 
ing that he is acting fraudulently with 
a view to prevent the judgment-debtors from 
knowing about the sale. But even if such delay 
can justify any conclusion as regards iraud, it 
is abundantly clear that there was no such delay 
as the learned District Judge seems to have 
wrongly thought. Prom the facta pointed out 
above it appears that though the sale was ac¬ 
tually held on 13th March 1946 the application 
under B. 174 (3) filed by KachimanneBSa was 
not disposed of till 13th December 1947. It was 
only after that application was disposed of that 
the auotion-purohaser could take any steps for 
getting the sale confirmed. That he did, as we 
have seen, on 6th January 1948 and the sale 
was confirmed On aist February 1948 and be 
put his application for delivery cf possession on 
27th March 1948. There was therefore, as already 
stated above, no appreciable delay on his part. 

[4] In my judgment the omission to look 
into the record in the case is a gcoss irregularity 
in the exercise of jurisdiction and the learned 
Judge's decision based upon a faulty reading or 
rather a non-reading of the record that the 
auotion purchaser was guilty of fraud cannot be 
allowed to stand. 

[ft] Mr. Gnha ha3 however taken us through 
the evidence and has tried to convince us that 
quite apart from this question of delay in apply¬ 
ing for delivery of possession there was other 
evidence which would justify suoh a conclusion. 
Of the two item3 of evidence pointed out one 
was that the auction purohaser was present at the 
time when the sale proclamation was served 
when the decree:holder wbb also present ; the 
other was that in Oourt he has given false evi. 
denoe as regards the service of the sale pro¬ 
clamation. 

[6] Assuming that both these facts are true, 
namely that the auotion-purcbaeer was present 
at the time of the servioe of the Bale proclama* 
tion where the decree-holder was also present 
and also that the auction-purohaser has given 
false evidence in the present proceedings I am 
nnable to see how these can even remotely 
justify conclusion that he was guilty of any 
fraud by which he intended to or managed to 
prevent the judgment-debtors from knowing of 
Ithe sale. 


[7] My unhesitating conclusion is that there 
is no evidence on the record to show that the 
auction-purchaser was guilty of any fraud in 
connection with tho sale or that by any fraudu¬ 
lent conduct on his part tho judgment-debtors 
were prevented from knowing the date of the 
sale. 

[8] If therefore it is necessary before the 
applicant under B. 174 (3), Bengal Tenancy Act, 
can get the benefit cf B. 18 , Limitation Act, in 
the present application that the auction pur¬ 
chaser must be shown to have been guilty of 
fraud or to have been accessory'to the fraud, it 
must be held that the applicants could not get 
the benefit of theS. 18, and the application filed 
on U7th June 1948, was barred by limitation. 

[9] It bas, however, been contended by 
Mr. Guha for the opposite party that it is not 
reaily necessary in law that the auction pur¬ 
chaser should be shown to be guilty of any fraud 
in order that the extension of time under 9. IS, 
Limitation Aot, can be given. 

[lOl The relevant portion of S. IS, Limitation 
Act, runs as follows : 

“Where &Dy person having a ri^ht to institute a 
Buit or make an application has, by means of fraud, 
been kept from tho knowledge of such right the time 
limited for instituting a suit or makiDg an application: 

(a) against the person guilty of the fraud or acces¬ 
sory thereto, or 

(b) against any person claiming through him, other¬ 

wise than in good faith and for a valuable considera¬ 
tion, shall be computed from the time when the fraud 
first became known to tho person injuriously adocted 
thereby.° 

[11] Here, the application was made against 
the decree.holder and tho auotion-purchuser. As 
against the decree-holder, on the finding with 
which we find no reason to interfere that he was 
guilty of fraud and by that fraud, namely, the 
suppression ol proces3ee be had kept the appli¬ 
cants from the knowledge of the sale, it must 
be held that the application is within time if we 
aooept that the judgment-debtors first came to 
know of the fraud at the time when the auction- 
purohaser went to take delivery of possession. 

[ 12 ] What however is the position of the 
application as against the auction-purohaser ? 
In order that the applicants may sucoeed, the 
application must be made in time as against 
him also unless be be considered to be an un. 
necessary party. It is not within the period of 
six months allowed by s. 174, Bengal Tenancy 
Act. Obviously the applicant can succeed only 
if they can get the benefit of s. 18 , Limitation 
Act. The worde of the section as already men¬ 
tioned above, give a special role of computation 
against two hinds of persons: a person guilty of the 
fraud or accessory thereto or a person olaiming 
through such other person guilty of fraud other¬ 
wise than in good faith and for valuable consi- 
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deration, when such fraud has kept the plaintiff 
or the applicant from knowledge of this right to 
sue I: is difficult to see from the words of the 
section how tho application against a per.-on 
who is neither guilty of the fraud nor accessory 
thereto, nor is a person claiming through such 
other person ccn attract the provisions of S 18. 

[13] If the auction-purchaser is not a neces¬ 
sary party to an applioitiou lor setting aside the 
sale under a. 174 (3), Bengal Tenancy Act, 
no question of limitation would arise at all, aud 
the application would not fail, because such un¬ 
necessary party comes on the record beyond the 
period of limitation. 

[Ml The question therefore is whether the 
auction-purchaser is a necessary party to an 
application for setting aside a sale. 

[15] faction 174 (3) does not in words state 
as to who should be made a party. In 8. 174A, 
there is a provision that no order setting aside 
a sale shall bo made, unless notice of the appli. 
cation had been given to all psr-ons affected 
thereby, Whatever view may bs taken a3 regards 
the stage whore suoh notice is to ba given, there 
can bo no dou'r, in my opinion, that an appli¬ 
cation for setting aside the tale oannot be con¬ 
sidered at all unless the person against whom 
tho relief is primarily claimed has been made a 
party and received notioe. The relief asked for 
is that a sale be s>t aside The one person who 
will suffer if this relief is granted, is the auotion. 
purchaser. If anybody therefore is a neoessary 
party tho auction purchaser, in my opinion, the 
most necessary party, ihe decree-holder being 
the other party who, in my opinion, should also 
‘bo brought on the record. 

ClG] The necessary conclusion whioh in my 
opinion cannot be escaped, unless we are to add 
certain things to S. 18 , Limitation Act, or to 
ignore some of the words actually u?ed therein, 
da that the extension of time under s. 18, Limi¬ 
tation Aot cannot be made in an application tor 
laetting aside a sale a3 against the auction pur¬ 
chaser unless he is guilty of the fraud or acces¬ 
sory thereto. It neil hardly ha msntioned that 
the auotion-purchaser is not a person claiming 
'through the deoree-holder. 

[17] Reliance was placed by Mr. Guha on 
two decisions of this Court, one in the case of 
Kedar Hura v. Asutosh Roy, 44 C. L. J. 565 
and the other in Mah%pati Gaidar v. Atul 
Krishna, 53 C. W. N. 587 (A. I. R (36) 1949 
Cal. 212). In the caa-» of Kedar Hura : (44 C. L J. 
665), B. B. Gbose J. sitting singly was of the 
opinion that the fraud by whioh the judgment- 
debtor is kept from the knowledge of his right 
to apply for setting aside the sale must be the 
fraud only of the deoree-holder and it is not 


necessary either to allege or to prove fraud on 
the part of the auction purchaser. A similar con¬ 
clusion was reached by Mukherjea, J.. sitting 
singly, in ihe case of Mabpatt Haidar: (53 
C W. N. 587: A. I. R. (36> 1949 Oal. 212) quoted 
above. I find that in both these cases the learn¬ 
ed Judges expressed their opinion that the auc¬ 
tion purchaser was not a necessary party in an 
application for setting aside the sale. In fact 
B. B. Ghose J. refused to rely on the previous 
decision in the oase of Puma Ch. Mondal v. 
Anukul Bisiuas, 36 oal. 654: (2 I. o 844) in tha 
view that under the old Code in whioh the 
decision in Puma Chandra's case: (36 Oal. 
654: 2 I. 0. 844) was given the auction pur¬ 
chaser was a necessary party in an application 
tor setting aside the sale Ma&herjea J. also 
ap sears to bs of the since opinion and says that 
the application for setting aside the sale is direc¬ 
ted primarily against the decree-holder at whose 
instance or for whose benefit the sale was held. 
If I could see my way to agree with these emi¬ 
nent Judges in this view that the auotion pur¬ 
chaser is not a ne09C3ary party, I would have 
no difficulty in coming to the conclusion that 
the question of limitation does not arise at all, 
as regards the au3tion-puroha3er. As stated how¬ 
ever I am unable to agree that the auotion pur¬ 
chaser is not a necessary party and in my view 
he is the mo3t necessary party in a case where 
the sale at which he purchased is sought to be 
set aside. 

[ 18 ] The other reason given by Mukherjea J. 
is that if fraud on the part of the auotion pur¬ 
chaser is held to be necessary to be proved for 
an extension of time under s. 18, Limitation Aot, 
the judgm3nt-debtor would have absolutely no 
remedy where by the fraud of the decree-holder 
the judgment-debtor is totally kept oat of the 
knowledge of the sale and the property has been 
sold for a nominal price, but the auoton pur¬ 
chaser is not party to the fraud, or accessory 

thereto. . . 

[ 19 J With great respect, I think that this is 
not a reason why a different interpretation should 
bs put on S. 18 , Limitation Aot. If the seotion 
is properly interpreted, it does not provide the 
judgment-debtor with any remedy in the cases 
as mentioned by Mukheriea J. Tne question of 
giving the remedy is in the hands of the Legia. 
lature. Of course, if there was any ambiguity in 
the language used, it would have been reasonable 
and possible to put the interpretation which 
would give the julgment-debtor a remedy. I am 
unable to detect any suoh ambiguity. 

[20] I am therefore unable to accept the rea¬ 
soning whioh found favour with the two learned 
Judges in the cases of Kedar Hura v. Asuioih 
Roy : (44 0. L. J. 555) and Mahipiti Haldari 
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(53 O. W. N. 587: A. I. B. (36) 1249 Oal. 212 ) 
mentioned above. 

[2ll It may be mentioned here that in a 
number of other oases JudgeB sitting singly have 
in this Court decided that fraud on the part of 
the auction purchaser 1 b necessary to be proved 
in an application for setting sside a sale before 
extension of time under S. 18 , Limitation Act 
can be given. Mention may be made of the de¬ 
cisions in the cases of Majahar Ali v. Mafi- 
jaddi Sardar , 166 I. c. 127: (a. I. R. (23) 1936 
Oal. 706), Saila Bala v. Alul Krishna: 82 c. L. J. 
9: (a. i. R. (3s) 1948 oal. 63) and Jagiswar Das 
v. Deb Narain. 46 0. W. N. 403. 

[22l My conclusion is that before any exten¬ 
sion of time can be given under 8. 18, Limita¬ 
tion Act. in an application for setting a^ide a 
3 ale under 8. 174 (3), Bengal Tenancy Act, it 
■must be proved that the auction-purchaser was 
either guilty of the fraud or accessory to the 
ifraud, that prevented the judgment dobtor from 
knowing of the sale. 

[ 23 j The result is that the application made 
by the present opposite parlies Nos. 1 and 2 
must be held to be barred by limitation and 
must therefore fail. Accordingly I would set 
aside the order passed by the learned Courts 
below and order that the application under 
8 . 174 (3), Bengal Tenancy Act, be dismissed. 
There will bo no order as to costs. 

[243 G. N- Das J.—I agree in the order 
proposed by my learned brother. 

D, h. Order accordingly. 


A. I. R. (37) 1950 Calcutta 523 [G. N. 196.J 
Harries C. J. and Lahiri J. 


Abdul Motalib — Accused — Petitioner v. 
The State. 

Criminal Bevn. No. 260 of 1960, D/- 21-6-1050. 
Penal Code (1860), S. 405 — Applicability to 
Mahomedan co-owoers. 


The propositloo of law that S. 405 does not apply 
to partners as they are joint owners or co.owners of 
the partnership property, that is to say, of the 
common Block, doe b not apply to the casB of Mabo- 
medan oo-owner of whom it cannot be said that he is 
oo-owner of the whole of the stock. The position of 
a Mahomedan oo-owner ia that he has a specific share 
in the property. [Para 5] 

(It was, however, fonnd that the accused was not a 
partner but an employee and was guilty uDder 8- 406.) 
Annotation : (’46-Man) Penal Oode, 8. 405 N. 19. 


Debabrata Mukherji and 8ambhu Nath Banerji 
(Sr)-for Petitioner. 

Lahiri J _Thia rule is directed against 

the conviction of the petitioner under 8. 406, 
Penal Code and an order that he be released on 
probation of good conduct on executing a bond 
tor Ba. 2,000 with two earetiea of Ba. 1,000 each 


for a period of one year, from the date of the 
order. 

[2] The prosecution case is that one Hazi 
Guru Mia used to carry on a business in con¬ 
fectionary and bakery in the town of Darjee¬ 
ling. He died on 55b September 1946 leaving his 
confectionary and bakery shop and consider, 
able aesf-ts. The prosecution case is that after 
the death of Guru Mia his widow inherited the 
assets and us8d to carry on the confectionary 
and bakery business. According to the practice 
followed by this business, the officer in charge 
of the bakery business used to hold in his hands 
the sale proceeds of the bakery shop and at the 
beginning of the next month he used to deposit 
the said sale proceeds in the acoount of the 
firm itself. On 1 st September 1949, the peti¬ 
tioner who was in charge of the bakery business 
was entrusted with a sum of Rs. 478 as repre¬ 
senting the sale proceeds of the previous month 
for the purpose oi crediting the same in the 
account of the firm but the petitioner instead 
of crediting the said amount in the account of 
the firm credited it in his own private account 
in the bank of Jaylall Narsingdass. On those 
allegations, the petitioner was plaoed on his 
trial undGr 8. 406, Penal Oode. 

[3] The defence was that after the death of 
Gura Mia the petitioner inherited part of his 
assets and became a co-owner of the business 
and the petitioner was in oharge of the manage¬ 
ment of the shop and the bakery as one of 
the proprietors. The petitioner further denied 
that there was any eDtrustment with him of the 
sum of Rs. 478 on 1st September 1949 as alleged 
by the prosecution and upon these facta the 
petitioner pleaded that he was not guilty. 

[ 4 l The Courts below have overruled the 
defence aud convicted and sentenced tho peti¬ 
tioner as stated above. 

[5] On behalf of the petitioner, Mr Mukherji 
appearing in support of the rule has argued 
that the conviction and sentence are not bus- 
tainable because a co-owner cannot be convicted 
of an ofleoce under 8. 406, Penal Code, and he 
relied upon the deoision in Bhupendra Nath v. 
Giridhuri Lai, 37 0. W N. 9b2: (aIR (20) 1933 
Cal. 682: 34 Cr.L.J, 958) in support of this pro. 
position. This is a case which relates to the 
position of partners in a partnership business. 
Mr. Mukherji has relied upon a passage at 
p. 988 where the learned Judges make the 
following observation: 

“Partners are joint owners or co-owners of the 
partnership property, that is to say, of the common 
stock. Each partner is co-owner of the whole of this 
common stock, though h* receives or pays a share 
only in profits and losses arising therefrom and 
though his share in the partnership property is only 
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tbo value of his otiginal contribution, increased or 
diminished by bis share of profit or loss.” 

In our judgment, this proposition of law which 

was laid down with regard to the position of 

partners does not apply to the case of a Maho 

medan co-owner of whom it cannot be said 

that he is a co-owner of the whole of the stock. 

The position of a Mabomedan co owner is that 

he has a sptcitic share in the property, which 

is left by tbo deceased and it is quite clear 

upon the evidence in this case aud also upon 

the admission of the petitioner that be was an 

employee of the bakery busin333 left by the 

deceased Gnra Mia. If as an employee the 

petitioner was entrusted with a specific sum of 

money and if instead of crediting the said sum 

in the account of the firm he deposited it in his 

own private account, wo think that the peti. 

tioner is goihy of the offence under 8 . 4C6, 

Penal Code. 

[G] Mr. Mukherji next contended that the 
prosecution did not produce the account books 
of the bakery business to prove tbai the sum 
of Rs. 478 was entrusted to the petitioner on 
1 st September 1949. On this point-, it is true 
that the prosecution did not produce the ac¬ 
count bocks bin the prosecution examined a 
number oi witnesses to prove that the amount 
was actually handed ovc-r to the petitioner. 
Both the Courts below have believed the oral 
evidence which wasaiduced by the prosecution 
on this point. Tue witnesses for the prosecu¬ 
tion who proved the handing over of the 
amouut to the petitioner are P. Wa. nos. 3, 4 
aud 5. If the evidence of these witnesses be 
believed there can be no doubt that the peti¬ 
tioner was actually entrusted with the sum of 
Rs. 478 on l3t September 1949. On these facts, 
there can be no doubt that the prosecution has 
satisfactorily proved lh9 entrusfcment. 

[7l Upon the findings arrived at by the 
Courts below and upon the evidence adduced 
in this case it is impossible to interfere with 
the order of conviction aud sentence in this 
case. The rule is accordingly discharged. 

[33 Harries G. J.— I agree. 

g.m.j. Buie discharged. 

A, I. R. (37) 1950 Caloutta 524 [C. N. 197.] 
Harries C. J. and Banerjee J. 

Rambandhu Misra and others—Petitioners 
v. Brahmananda Laik and another — Res- 
pondents. 

Civil Rules Nos. 1203 an! 1206 of 1949. D/- 6lh De¬ 
cember 1949, against order of District Judge, Bankura, 
D/- 4th May 1949. 

(a) Debt Laws—Bengal Agricultural Debtors Act 
(VII [7] of 1936), Ss. 2 (8) and 37A (5) and (7) and 
Rr. 145 and 146 _ ‘ Debt” in S. 37A (5)-Meaning 
of—Definition of “debt” in S. 2, if applies. 


Where there is a dispute as to the amount of a debt 
stated by the applicant in his application, the Board 
may informally decide the matter and when it does con¬ 
sider the matter it must consider It in the light of 
R. 146. When it is considering what is the amount of 
the debt in an application under S. 37A, it must con¬ 
sider what the torm debt’ means in S. 37A, sub-s. (5). 
The word “debt” in sub-s. (5) of S. 37A cannot mean 
what is stated in the definition of that word in 8. 2. 
There is another definition of the word “debt” in sub¬ 
s' (7) oi 8. 37A. Applying this definition it i3quiteclear 
that the amount excluded in the definition as being bar¬ 
red by limitation must b9 included in ascertaining the 
amount of the debt. The debt is the amount of the de¬ 
cree, in execution of which the property was sold toge¬ 
ther with certain other charges. [Paras 10 and 11] 

Where, therefore, a decretal amount wa3 o?or 
Ra. 31,000 but out of this Rs. 20,000 was barred by 
limitation at the date of the application by the debtor 
to the Board '. 

Held, that the amount of the decree wa3 the amount 
of the debt for the purposes of S. 37A (5) and such 
amount being over Rs. 25,000 the Board had no juris¬ 
diction to deal with the application by reason of 
It. 146 (2). [Para 11] 

(b) Interpretation of Statutes —Definition. 

The definition given is normally to be taken to apply 
wherever that word occurs in the statute. The defini¬ 
tion, however, will not apply if the word appears in a 
subject or context which makes the application of the 
definition impossible and repugnant to the meaning of 
the context in whioh the word is found. (Para 7] 

Chandra Selchar Sen and Sailendra Nath Banerjee 

—for Petitioners. 

Phanindra Nath Das—for Opposite Tarty. 

Harries C. J.—Those two applications are for 
revision of orders made by a learned District 
Judge in revision under S. 404, Bengal Agricul- 
tural Debtors Act. 

[2] The decree-holders opposite parties had 
obtained against the petitioners or tbeir prede¬ 
cessors a mortgage decree for Rs. 20,100 in mort¬ 
gage Suit NO. 7 5 of 1325 in the Court of the 
Subordinate Judge of Bankura. By the decree 
the petitioners were jointly and severally liable. 
The decree provided that in default of payment 
by Bhadra 1335 B. S., interest would run at 9 
annas per cent, per mensum until realisation. 
A preliminary decree was obtained on 3rd August 

1927, which was made final on 22nd September 

1928. In the year 1985, the decree-holders exe¬ 
cuted the decree for reoovery of Rs. 31,534 which 
was the sum then due on the mortgage after ad¬ 
ding the interest which had accrued to the 
decretal amount aud execution costs. The mort¬ 
gaged properties were put up for sale and pur¬ 
chased by the decree-dolders for Rs. 10,000 on 
16th March 193G, and the sale was confirmed on 
22nd July 1936 possession being delivered on 1st 
and 2nd May 1937. 

[31 In the year 194?, the petitioners who were 
the mortgagors file.i two separate applications 
under s. 37 a, Bengal Agricultural Debtors Act, 
in which they alleged that the total debt due 
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irom both eetg of petitioners was R9. 10.C00 and 
that each get of petitioners owed only Rs. 6000. 

[4] The Board came to the conclusion that the 
debt which wag theaubjeot-matter of each of these 
applications wag Bs. 31,584 and held that under 
Rr. 146 and 147 the Board had no jurisdiction 
to deal with the matter. There were appeals to 
the appellate Officer which were dismissed, and 
applications in revision to the District Judge 
under 8. 40A of the Act were also dismissed. 

[5] Mr. Ohandra Sekhar Sen on behalf of the 
petitioners has contended that the amount of 
the debt which was the eubject-matter of the 
application under S. 37A of the Act was 
Rs. 10,000. He has referred to the definition of 
the word ‘debt* in 9. 2, eub-s. (8) (v) which is in 
these terms : 

“ ‘Debt’ includes all liabilities incurred prior to the 
first day of January 1940 of a debtor in oash or in bind, 
seoured or unseoured, whether payab'e under a decree 
or order of a civil Court or otherwise, and whether pay 
able presently or in future, but does not include the 

following.any amount a suitor application for the 

recovery of which is barred by limitation, or which is 
otherwise irrecoverable under the law.” 

[6] Mr. Sen’s argument is that the balance 
of the decretal amount which was over Rs. 25 000 
was irrecoverable when this application under 
■fi. 37A was made. He pointed out that the sale 
was oonficmed on 22nd July 1936 and posses¬ 
sion aotually given on 1st and 2nd May 1937. 
The deoree-holders oould apply within three 
years from the date of the confirmation of 
the sale for a simple money decree for the 
balance of rb. 25,000 odd, but they did not do 
80 . After three years admittedly an application 
for a simple money doores would be barred by 
limitation. That being so, Mr. Sen has contend¬ 
ed that by reason of the definition, to which I 
have referred, the amcunt irreooverable as being 
barred by limitation cannot be inoluied in the 
amount of the debt. The debt, therefore, would 
be the sum of rs. 31,594 les3 rs. 21,581 which 
wag the amount irreooverable as being barred 
by limitation. The total debt waa, therefore, 
only bb. 10,000 and as there were two sets of 
mortgagors each oould claim that they were 
only bound to pay half the amount. That being 
eo, Mr. Sen urged that the debt wa9 oorreotly 
stated in each application as Bs. 5000. 

[7] It is to be observed that the definition 
8. 2 in wbioh the definition of the word ‘debt’ 
oooura opens with these words : “In this Act, 
unless there ig anything repugnant in the 
«ubjeot or context." The definition given is 
normally to be taken to apply wherever that 
wocd oooura in the statute. The definition how¬ 
ever will not apply if the word appears in a 
subject or context whioh makes the application 
of the definition impossible and repugnant to 


the meaning of the context in which the word 
is found. 

[8] The duty of the B^ard in connection 
with jurisdiction while dealing with applica¬ 
tions made under the Act is dealt with by 
Rr. 144, 145 and 146 etc. Rule 144 reads as 
folio wa : 

‘‘The maximum amount ol the eum total of all debtB 
due from a debtor which can be dealt with under the 
provisions of th9 Act shall be Rj. 50.000 ; 

Provided that with the previous sanction in writing 
of the Collector, a Board may deal with an application 
If the sum total of all debts due from the debtor exceeds 
Ra. 5000 but does not exceed Rs. 25,000,” 

Rule 145 is in these terms : 

‘ If there is any doubt or dispute as to the amount 
of any debt, the Board shall in accordance with the 
principles of S. 18 and R. 60 or sub s. (7) of S. 37A 
and Rr. 77D to 77F, as the case may bo and as far as 
the same may be applicable, informally decide for the 
purpose of R. 144 the amount of such debt.” 

Rule 146 provides : 

"(l) If the sum total of all debts mentioned by the 
debtor in his application UDdtr S. 8 or 8. 37A or state¬ 
ment of debt under sub-s (1) of S. 13 exceeds Rs. 5000 
but docs not exceed Bs. 25,000 the Board shall forward 
the application to the Collector for sanction under the 
proviso to R. 144 before passing any order upon it 
under sub-s. (2) of 9. 13 or under S. 18 or sub-s. (7) of 
S. 37A. (2) If the amount so mentioned by the debtor 
exceeds It*. 25,003 the Board shad not entertain the 
application.” 

[9] Mr. Sen bag o^nteuded that what really 
matters in R. 116 i3 the sum total of the debts 
mentioned by the debtor aud it matters not 
what the real debt is if the debtor stated the 
debta to be below Rg. 6000. Ia other words, 
Mr. Sen has urged that the debtor oan give the 
Board jurisdiction by understanding hia debts. 
The words used in B. 146 are not very happy, 
but I think it ia dear from Rr. 144 and 145 what 
is really meant. The words “if the sum total 
of all debts mentioned by the debtor in his 
application etc., mean if the actual amount of 
the debts of the debtor exceeds Rs. 5000 or 
rs. 25,000 as the oase may be, then certain 
consequences follow. 

[10j It seems to me quite clear from R. 145 
that where there is a dispute as to the amount 
of a debt stated by the applicant in his appli¬ 
cation, the Board may informally deoide the 
matter and when it does consider the matter 
it mu 3 t consider it in the light of R. 146. When 
it ia considering what is the amount of the debt 
in an application under s. 37 A it must consider 
what the term ‘debt’ means in s. 37A sub-s. 5. 
Mr. Sen’s argument is that ‘debt’ must mean 
in 9. 87A, sub-s. 5 what it means in other por¬ 
tions of the Act. In other words, the definition 
of the word ’debt’ in S. 2 must be applied to the 
word ’debt’ in s. 37A, sub-s. 6. I have pointed 
out however that in the definition seotion it is 
expressly stated that the definition given will 
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not apply if there is anything repugnant in the 
subject or context, and I think it is clear that 
the word ‘debt’ in aub-s. (5) of S. 37A cannot 
moan what is stated in the 8 finifcion of that 
jword in 8. 2. In short, there r another defini¬ 
tion of the word ‘debt’ in sub-s. (7) of S. 37A 

of the Act. This sub-s9ction reads : 

''For the purposes oi an award made under sub-s. (5) 
(a) the debt shall be deemed to be (i) the fimonnt of 
the decree or certificate in execution of which the pro¬ 
perty was sold together with all costs of such execution 
including the cost of delivery of possession or the 
property to the decree-holder calculated in tbe manner 
prescribed.” 

[ill Applying fchi3 definition it is quite dear 
that tho amount excluded in the definition as 
being barred by limitation must ba included 
in ascertaining the amount of the debt. The 
debt is tbe amount of the decree, in execution 
of which the property was sold together with 
certain other charges. The amount of the decree 
in this case was over rs. 31,000 and that is 
the amount of the debt for the purposes of 
Sub-s. (6) of 8. 37A. The amount being over 
Rs. 25,000, it is clear that tbe Board had no 
jurisdiction to deal with the application by 
reason of sub-r. (2) of B. 146. That being so 
the Board properly rejected the application and 
the views of the Appellate Officer and of the 
learned District Judge cannot be assailed. 

[12] Mr. Sen did not really contend that 
each group of petitioners was only liable for 
half the decretal amount, namely, Rs. 15,500 
odd. He conceded that each of the groups was 
liablo for Rs. 31,COO odd. 

[13] For the reasons which I have given 
both these petitions fail and tho Rules are 
discharged with costs. 

[ 14 ] Banerjee J.—I agree. 

v.r.b. Buies discharged. 
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R. P. Mookerjee J. 

Debendra Nath Mandal — Plaintiff — Appel¬ 
lant v. Sakhdal Ear and others —Defendants 
— Bespondents. 

A. F. A. D. No 393 of 1947, D/- 13-6-1950. against 
decree of Sub-Judge, Fourth Court, Zillah 24 Paraganas, 
D/- 27-8-1946. 

(a) Contract Act (1872), Ss 55, 51 and 52—Con¬ 
tract for sale ot immovable property _ Payment of 
purchase-money within stipulated time — Stipula¬ 
tion not essence ot contract—Decree for specific 
performance—Principles stated —T. P. Act (1882), 
S. 55 (1) (d). 

In a case where the Court oomes to the conclusion 
that time is not the essence of the contract for the 
purchase of immovable property, tbe failure by the 
plaintiff to fulfil the condition of paying a portion of 
the purchase-money required of him under the con¬ 
tract within the stipulated period will not ipso facto, 
disentitle him to get a decree for specific performance. 


A. I. R, 

In the circumstances of a particular case the Court has 
to enquire whether the delay whloh baa taken place is 
properly explained by the plaintiff. The mere fact that 
there has been some delay is not sufficient to put him 
out of Court. (Paras 3, 5) 

The question whether the lapse of time destroys the 
plaintiff’s right has also to be considered with reference 
to other attendant circumstances. If the p aintiff has 
been in substantial possession of the benefits under tho 
contract and is in effect claiming tbe completion of the 
legal estate, delay will not, if properly explained, affect 
bis right to obtain specifio performance. [Para 6 ] 

This principle, however, is subject to a proviso. If 
the fact that the plaintiff has been in possession is 
used in extenuation of tbe delay which has taken place 
in filing the suit t<~t speoiflo performance, such posses¬ 
sion must, in order to have that effect, be a possession 
under the contract and such that tbe vendor must know 
or be taken to know that the purchaser claims to be in 
possession under the contract. [Para 7] 

The provisions contained in S. 55, T. P. Act, read 
with 8 s. 51 and 52, Contract Act, are not inconsistent 
with the principle statei above. [Para 8 a] 

Annotation : (’46-Man.) Contraot Act, S. 55 N. 3; 

(’50-Com.) T. P. Act, S. 55 N. 5. 

(b) Civil P. C. (1903), S. 20—Cause of action how- 
determined. 

The cause of action is to be determined with refer¬ 
ence to the pleadings and not the subsequent finding, 
whioh may be reached by tbe Court. [Para 10] 

Annotation : (’50-Com.) Civil P. C., S. 20 N. 14. 

Uabxnara Nath Chaudhuri — for Appellant. 

Hem Chandra Dhar and Btnodebehar i Haidar — 

for Respondents. 

Judgment.—The plaintiff appellant tiled a 
suit (or tho specific performance of a contract, 
the terms of which are contained in a compro¬ 
mise petition which had been filed in an earlier 
suit between the pirties. The plaintiff had paid 
either the whole or a substantial portion of tho 
consideration money for a certain property 
under the terms agreed upon and the plaintiff 
was required to pay an additional amount of 
Be. 28 within one month from the date of the 
compromise, namely, 18th November 1943, and 
the defendants were required to execute the con¬ 
veyance according to the agreement. The plain¬ 
tiff’s case was that after the compromise had 
been entered into, he had attempted to pay tho 
money and to get the conveyance, but without 
success. Hence, the present suit for specifio per¬ 
formance of the contract and for getting a con¬ 
veyance from the defendants. It may be stated 
further that out of the properties which were to 
be conveyed under that agreement, possession of 
one of them had been delivered to the plaintiff 
already. The plaintiff continued in possession 
of that plot and is still continuing in possession 
thereof. Delivery of possession is also prayed for 
in respect of the property of which delivery of 
possession had not been given. The defence in 
the main wa9 that the allegation of tender as 
made by the plaintiff was not true. The pay¬ 
ment not having been made within the stipulat¬ 
ed period of one month, the oontraot was neither 
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operative nor enforceable. It is not necessary 
for oar present purpose to refer to other points 
whioh had been raised in the pleadings. 

[Si The learned Munsif deoreed the plaintiff’s 
Bait holding in favoar of the plaintiff on all the 
material points. On an appeal being taken by 
the defendants to the Coart of the Subordinate 
Judge, the Bait was dismissed. It has been found 
by the learned Subordinate Judge that (l) time 
was not the essence of this contract; ( 2 ) the 
plaintiff has not proved that he was all along 
ready and willing to fulfil his part of the con¬ 
tract; and (3) the plaintiff did not pay the money 
as stipulated in the contract. On these findings, 
the plaintiff’s suit was dismissed. Hence this 
appeal by the plaintiff to this Court. 

[3] The Bhort question for decision in the 
present appeal is whether in a case where the 
Court comes to the conclusion that time is not 
the essence of the contract, the failure by the 
plaintiff to fulfil the condition required of him 
under the contract within the stipulated period 
will ipso facto, disentitle him to get a decree 
for specific performance. 

[ 4 ] It is now well eettled that a plaintiff who 
Beeks speoifio performance of a contract has to 
show first that he has performed or been ready 
and willing to perform the terms of the contract 
on bis part to be then performed and secondly 
that he is ready and willing to do all matters 
and thiDgs on bis part thereafter to be done. If 
there is a default on his part in either of these 
two respeote, that furnishes a ground upon which 
the plaintiff’s olaim may be resisted. Mantk 
Chandra v. Abhoy Charan, 24 C. L. J. 90 : 
(A. I. B (4) 1917 Oal. 283). 

[5] If it is found that time is not the essence 
of the contract then the non-fulfilment of the 
condition within the time fixed is not by itself 
destructive of the claim for specific performance. 
In the circumstances of a particular case the 
Oonrt has to enquire whetht-r the delay which 
has taken place i9 properly explained by the 
plaintiff. The mere fact that there has been 
Borne delay is not sufficient to put him out of 
Oourt. Reference may in this coDneotion be 
made to the observations of the Judicial Com¬ 
mittee in the oase of Meenakshi Naidoo v. Sub- 
ramaruya Sastri, 141, a. 160 (ll Mad. 26 P.o.) 
Their Lordships pointed out the circumstances 
tinder whioh lapse of time and delay are most 
material for determining the rights of the plain¬ 
tiff to obtain specific performance in the follow¬ 
ing terms: 

‘‘Where It would be practically unjust to give a 
remedy either because the party has by his oonduot 
done that whioh might olearly be regerded as equiva¬ 
lent to a waiver of it; where by bis condoot and neg* 
toot he has, though perhaps not waived that remedy, 
jet pot the other party In a aquation in whioh it 


would not be reasonable to place him if the remedy 
were afterwards to be asserted; in either of these casoa 
lapse of time and delay are most material.” 

[6] The question whether the lapse of time 
destroys the plaintiff’s right has also to be con¬ 
sidered with reference to other attendant circum¬ 
stances. If the plaintiff has been in substantial 
possession of the benefits under the contract and 
is in efftot claiming the completion of the legal 
estate, delay will not. if properly explained, 
affect his right to obtain specific performance. 
In the ca3e of Clarke v Moore , 1 Jo. & Lat. 723: 
(7 Ir. Eq. R. 515), the Lord Chancellor had 
explained that tbe oircumstauces under which 
the fact of the plaintiff being in possession 
materially affected and assisted th9 plaintiff in 
obtaining specific performance even though such 
prayer was made after lapse of time This view 
has been accepted in the CBse of Arjuna Muda- 
liar v. Lakshmi Animal, (1918) 2 M. L. j. 271 : 
(a. I R. (36) 1949 Mad. 2Gft), where a Division 
Benoh of tbe Madras High Court observed that 
mere delay does not by itself preclude the 
plaintiff from obtaining spooific performance if 
his suit is otherwise in time. The delay muBt 
be such that it may be properly inferred that 
the plaintiff has abandoned his right, or on 
aocount of the delay there must have been such 
a change of oiroumstances that the grant of 
specific performance would prejudice the defen¬ 
dant as from long delay alone, without any¬ 
thing further an abandonment of rights would 
be presumed. Reference may in this connection 
be also made to Ss. 473 and 474 of 31 Ilalsbury’s 
Laws of England, Haiisham Edition, pp. 401 to 
405. 

[7l This principle, however, is subjeot to a 
proviso. If the fact that the plaintiff has been 
in possession is need in extenuation of tbo delay 
which has taken place in filing the suit for spe¬ 
cific performance, such possession must, in 
order to have that effect, be a possession under 
the contract and such that the vendor must 
know or be taken to know that tbe purchaser 
claims to be in possession under the contraofc. 
Mills v. Haywood (1877) 6 oh. D. 196. 

[8] In the present oaee, it is an admitted 
fact that tbe plaintiff is in po.-session and had 
been in possession. It is, however, stated that 
the plaintiff had been in possession from before 
the compromise whioh had been filed in the 
earlier suit. What has been the nature of the 
possession from after the filing of the compro¬ 
mise has neither been enquired into by either of 
the Coart nor any finding arrived at. If the 
proposition, as enunciated above, be given effect 
to there has to be a farther enquiry as to the 
nature of the possession by the plaintiff from 
after the filing of the compromise in the earlier 
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suit to ascertain whether the conditions laid 
down in the case of Mills v. Haywood , (1877) 
G Ch. D. 196, are satisfied. 

[8a] To the application of this principle an 
objection has, however, been raised on behalf of 
the respondents It is contended that s. £5, 
T. P. Act read with 8s. 51 and 52, Contract Act 
provides the law which is applicable in the pre¬ 
sent case and the principle as stated above is 
inconsistent with the same. Reliance is placed 
.upon sub-8. (3) of S. 55, T. P. Act, whioh provides 
that where the whole of the purchase-money has 
'been paid to the seller he is also bound to deli¬ 
ver to the buyer all documents of title relating 
to the property which are in the seller’s posses¬ 
sion or poser. This sub-section is not attracted 
on the facts of the present case. Reference is 
also mode to cl. (d) of sub-s. (i) of 8. 55. T. P. 
Act. Material portion of the section is in the 
following terms : 

“In the absence of a contract to the contrary, the 
buyer and the eeller of immovable property respectively 
are subject to the liabilities and rights mentioned in 
the Rules next following, or such ol them as are ap¬ 
plicable to the property sold. 

* * * • • 

(1) (d) on payment or tender of the amount due in 
respect of the price to execute a proper conveyance of the 
property when the buyer tenders it to him for execu¬ 
tion at a proper time and place.” 

There i3 no question that these provisions are 
apposite but they do not in my view in any way 
contradict or run counter to the propositions to 
which I have made reference in the earlier part 
of this judgment. It is only on payment or 
tender of the amount duo by the buyer that the 
seller is to execute the document. The whole 
question in this case is whether such payment 
or tender by the buyer has been at a propsr 
time and place. In determining that question, 
the Court has to consider whether the lapse of 
time from the date of the contract to the date 
of payment is properly explained or not and whe¬ 
ther the dealy that has taken place is excusable, 
or not. 


[10] Lastly, it is contended on behalf of the 
respondents that the plaintiff had not, even on 
the date that the suit was filed, been ready or 
had actually deposited Rs. 28 which under the 
contract be was required to pay within a month 
of the filing of the compromise. The learned 
Munsif points out, and I think rightly, that 
although the deposit had not been made on the 
date that the suit had ba6n filed, there are suffi¬ 
cient indications in the plaint to show the desire 
and readiness of the plaintiff on that day to 
fulfil bis part of the contract. The cauee of action 
is to be determined with reference to the plea¬ 
dings and not tbe subsequent finding whioh may 
he reached by the Court. That there was a cause 
of action on which the suit had been filed by 
the plaintiff is beyond question. The deposit 
which had actually been made by the plaintiff 
was on 8th January 1946, two months before the 
suit had been disposed of and within three years 
of the filing of the compromise in November 
1943. Even if the suit had been filed on 8th 
January 1946, or be deemed to have been filed 
on this latter date, suoh a suit will still be with¬ 
in time and there can be no objection to the 
prayer ae made in the plaint being allowed if 
oiherwise tbe plaintiff is within time, or if the 
relief has not otherwise beoome barred. That the 
plaintiff had a cause of aotion on the date the 
suit was filed cannot, therefore, be controverted, 

[ill The plaintiff is entitled to relief provided 
it can be shown that the possession which he 
had exercised over a substantial portion of the 
property in suit was under the contract. This 
fact has not been enquired into, as I have already 
stated. 

[12] The result, therefore, is that the appeal 
is allowed, the judgment and decree of the Court 
of appeal below are set aside and the cjss is 
remitted to that Court for a decision on the point 
as to what was the nature and character of the 
possession whioh had been exeroised by the 
plaintiff in resp6ot of Dag No. 664 and partiou- 


[9] Similarly, the provisions contained in 
Ss. 51 and 52, Contract Act do not in any way 
affect the application of the principles. Sec¬ 
tion 51 simply provides that a promisor is not 
bound to perform his part of the contract unless 
tbe reciprocal promisee is ready and willing to 
perform the 6ame. I shall deal with another 
part of the objection raised by the respondents 
as to the frame of the suit and the existence of 
the cause of action on the date the suit was 
filed. Section 52, Contract Act also provides for 
the order in whioh the reciprocal promises by 
the respective parties are to be performed. This 
section also does not in any way sffeot the ap¬ 
plication of the principles stated already. 


larly whether that possession was a possession 
under the contract and such that the vendor 
must know or be taken to know that the plain¬ 
tiff claimed to be in possession under the con- 
tract. If the answer be in the affirmative, the 
plaintiff is entitled to a decree in the present 
suit. If it is found against the plaintiff the suit 
will have to be dismissed. A9 this specifio point 
had not been raised or considered in the form 
in which it has been done in this Court, both the 
parties will be entitled to lead evidence on this 
point only. Costs of this Court will abide the 
result. 

v.S.B. Case reminded. 
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A. I. R (37) 1950 Calcutta 529 [G . N. 199.] 
G. N. Das and Das Gupta JJ. 
Panchanan Chakravarti — Defendant — 
Petitioner v. Hansatya Bhattacharyya and 
another —Plaintiffs — Opposite Party. 

Civil Rule No. 845 of 1949, D/ 13-12-1949. against 
order of Addl. Maa9if, Howrah. D/- 28-2 1949. 

(a) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
(XXXVIU [38] of 1948), Ss 18 and 12 (1) (b) -Bene¬ 
fit under S. 18—Date ot commencement of Act. 

The deposit of arrears due within one month from 
1st December 1948, cannot be considered to be 
compliance with the provisi ms of S. 12 (li (b), requi¬ 
ring a deposit of arrears within a month from the 
date of the commencement of the Aot, if and when, 
lor getting the beaefit of S. 18 the Court has to make 
the assumption that the Act was in forc§ on the date 
before let December 1948, on which th6 decree was 
passed. Onoe the assumption is made, as has to be made 
before any benefit nnder S 18 of the Act can be given, 
that the Act was in force on the previous date 
on which the decree was passed, it is necessarily 
to be assumed that for the purpose of considering 
S. 12 (1) (b) of the Act that the Aot commenced at 
least on the date on whioh the decree was passed and 
consequently before the requirements of S 12 (1) (b) 
of the deposit could be satisfied the deposits had to 
be made within a month from this assumed date of 
commencement jl! the Act, in other words.within one 
month from the date of the decree. [Para 4] 

The question whether there has been a proper com¬ 
pliance with the requirements of S 12 (1)(b) of the Act 
Tvhioh oould have stood in the way of the Court pas¬ 
sing a decree for ejectment if the assumption had been 
made that the Act was in force on the date the decree 
was actually passed cannot however, arise if there are 
in fact, no arrears outstanding on the date of the 
decree. (Para 5] 

The mere fact that all rents due had been depo¬ 
sited would not however prevent these amounts 
being in arrears. If tbey have been depisited in accor¬ 
dance with law or if, even if not deposited in accor¬ 
dance with law, each amount ha3 been appropriated 
by the landlord, then and then only, it has to be held 
that no amount wae in arrears. [Para3 7 & 9] 

(b) Interpretation of Statutes — Retrospective 
operation. 

All Acts have ordinarily only prospective operation 
and they can have retrospective operation only when 
there is special provision for that. [Para 6] 

Annotation: (’50-Com.) Civil P. 0 , Pre. N. 3. 

Ran jit Kumar Banerjee and Jnanendra Mohan 
De—iot Petitioner. 

Hemendra Chandra Sen and Dwijendra Nath 
Dat — tor Oppoaite Party. 

Dbb Gupta J.—The question in this case is 
-whether the petitioner is entitled to have the 
-benefit of s. 10 , West Bengal Premises Bent 
Oontrol Aot, 1948, for the purpose of rescission 
or variation of a decree for ejeotment passed 
against him in Title Suit no. 125 of 1948 
in the Ooart of the Additional Munsif, Howrah. 
The petitioner was a tenant nnder the opposite 
party with respeot to a portion of holding no. 6, 
Kailash Baan 4th Bye Lane, Bamkrishnapnr, 
at a monthly rental of Bs. 16-8-0 only. The salt 
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for ejeotment was instituted on 20th Septem¬ 
ber 1947 on the allegation that the tenancy 
had been terminated by a notice to quit served 
in accordance with law. There was also a claim 
for Rs. 10 8 0 said to be the outstanding due on 
account of rent and a olaim for mesne profits. 
It was said that the tenant bad defaulted in 
payment- of rent prior to the date of suit and 
so was nos entitled to get the benefit of the Cal¬ 
cutta Rent Ordinance, 1946, which was then in 
force. The Court accepted the story of default, 
found that the tenanoy had been properly ter¬ 
minated and gave the plaintiff a deoree for 
ejectment of the defendant petitioner. The deo¬ 
ree was passed on 7th September 1948. On 22nd 
December 1948, the petitioner filed an applica¬ 
tion before the Court praying for a rescission 
of the decree for ejectment. It was stated there¬ 
in that during the peodenoy of the suit the 
petitioner had been regularly depositing the due 
rent every month in the Rent Controller’s Court 
in accordance with the provisions of law and that 
in fact, rent due up to the month of October 1948 
had been deposited in the Rent Controller’s 
Court. It was farther stated that the rent for 
the month of November 1948 and for the month 
of December up to the date of petition together 
with costs bad also been put in by him on that 
date, namely 22 nd December 1948 He claimed 
that this was a sufficient compliance with the 
provisions of 9. 12 (l)(b), West Bengal Premises 
Rent Oontrol Act and so in view of the pro. 
visions of B. 18 of the Act he was liable to have 
the deoree rescinded. 

[ 2 l In the objection which was filed by the 
present opposite party it was merely stated that 
the petitioner was not entitled to have the de¬ 
cree rescinded; but nothing was said about the 
petitioner’s statement in the petition as regards 
the deposit of rent in accordance with law 
in the Rent Controller's Court up to the month 
of October 1918. 

[ 3 ) The learned Munsiff dismissed this ap¬ 
plication on two grounds. Ilis first ground was 
that the deposit had not been made in accor¬ 
dance with law inasmuch as it had been made 
in Court whioh is not provided for in the Act. 
His second ground was that in any oase there 
could not be any application of 9. 18 of the Act 

to the facts of this case inasmuch as 
“the post-Act deposit cannot have any retrospective 
eQeot bo as to relate baok and undo the pre-Aot de¬ 
faulting status and ouro this Initial vice of default 
wblobfcasin fact b-en adjudged by the Court and 
consequent on whioh the decree in question had to be 
passed." 

[ 4 ) The difficulties whioh arise in the ap¬ 
plication of 9. 18 , West Bengal Premises Rent 
Control Act 1948 have been considered in seve. 
ral cases by this Court. Vide Federation Bank 
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of India Ltd. v. Hawutmal Boid , A. F. 0. 0. 
No. 36 of 1949: (64 0. w N. 604), Sm. Nagendra 
Bala Hore v. Dakshina Kali Mata , civil 
Revii. NO. 277 of 1949: (A. I. R. (37) 1950 
Cal. 503) Sachindra Biswas v. Phanindra 
Nath Bag chi, civil Revn. No. 708 of 1949 and 
Be pm Behary Dey v. Girindra Kumar Ear, 
Civil Revn. No. 1066 of 1949. In all these cases 
it was held that the deposit of arrears due, with¬ 
in one month from 1st December 1948, cannot 
be considered to be compliance with the pro¬ 
visions of s. 12 (l) (b) requiring a deposit of 
arrears within a month from the date of the 
commencement of the Act if and when, for 
getting the benefit of 3 . is the Court has to 
make the assumption that the Aot was in force 
on the date before 1st December 1948 on which 
the deoree was passed. It was pointed out that 
once the assumption is made, a3 has to be 
made before any benefit under s. 18 of the 
Aot can be given, that the Act was in force on 
the previous date on whioh the decree was 
passed, it is necessarily to be assumed that for 
the purpose of considering 8. 12 (l) (b) of the 
Aot, that the Aot commenced at leait on the 
date on which the deoree was passed and con¬ 
sequently before the requirements of S. 12 (l) (b) 
of deposit could be satisfied the deposits had to 
be made within a month from this assumed 
date of commencement of the Aot, in other 
words, within one month from the date of the 
decree. In all the above cases arrears were ad¬ 
mittedly outstanding and they were put in not 
within a month from the date of the decree 
but within a month from 1 st December 1948. 
The argument that for the purpose of seeing 
whether the requirements of 8. 12 (l) (b) had 
been complied with, the date of the commence¬ 
ment of the Act should be taken to be 1 st 
December 1948, though at the same time the 
Court would have to assume that the Act was 
in operation on the date on whioh the deoree 
was aotually passed, was negatived. 

[6] I feel myself bound by the decisions and 
I respectfully agree with them. The question 
whether there has been a proper compliance 
with the requirements of S. 12 (l) (b) of the Act 
which could have stood in the way of the Court 
passing a decree for ejeotment if the assump¬ 
tion had been made that the Aot was in force 
on the date the decree was aotually passed can¬ 
not however arise if there are, in fact, no arrears 
outstanding on the date of the decree. If there 
are no such arrears, the difficulty in the way of 
the tenant that he cannot be entitled to the 
benefit of s. 11 unless he has deposited arrears 
within a certain time does not arise. In the 
present case if the statement made by the peti¬ 
tioner in the application under s. 18 of the Act 


is correct, then obviously there were no arrears 
on 7th September 1948 when the deoree was 
passed. It may be mentioned here that on the 
date the suit was filed there was clearly no 
amount in arrears. The plaintiff himself stated 
in the plaint that the rent for August 1947 and 
from the 1st to 19th September 1948 had not 
been paid, but admitted that out of that amount 
Rs. 15-8-0 had been deposited and he claimed 
Rs. 10-8-0 only as the amount in arrears. It 
was contended by Mr. Sen before us that in 
fact the amount in deposit had not been with¬ 
drawn by his client. I fail to see how, when by 
his statement the plaintiff gives credit to the 
tenant for the Bum of Bs. 15-8-0 said to have 
been deposited in the Rent Controller’s Court, 
it can still be said that this amount was in 
arrears. He had clearly appropriated this 
amount and the only amount which according 
to him remained due was the amount of 
Rs. 10-8-0. But as that was for the part of the 
month of September 1947 and the rent for that 
month would not become an arrear until 15th 
October 1947 in the absence of any contraot to 
the contrary which has not been established in 
this oase, I have no hesitation in coming to the 
conclusion that on the date the suit was insti¬ 
tuted no amount was in arrears. 

[6] The question for consideration here 
however is not whether any amount was in 
arrears at the date the suit was filed but whe¬ 
ther any amount was in arrears “before the 
commencement of the Act”, that is, before 
7th September 1948 which for the purpose 
of S. 18 should, in my! opinion, be assumed 
in this case to be the date of the commence- 
ment of the Aot. All Aots have ordinarily 
only prospective operation and they can have 
retrospective operation only when there iB spe¬ 
cial provision for that. The result of the provi¬ 
sions of s. 18 would be that in considering an 
application under s. 18 the Court would have 
to consider that the Act was in force on the 
date the decree was passed whioh in the present 
case is on 7th September 1949. There is no jueti- 
fioation for oarrying the Aot further back in the 
present case and consequently the Act must be 
considered to have commenced on 7th Septem¬ 
ber 1948. 

[7] As already stated the petitioner’s oase is 
that all rents up to October 1948 had been paid 
by him by deposit in the Rent Controller’s 
Court. The mere fact that they had been depo¬ 
sited would not however prevent these amounts 
being in arrears. If they have been deposited 
in accordance with law or, even if not depo¬ 
sited in accordance with law, suoh amount has 
been appropriated by the landlord, then and 
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then only, it has to be held that no amount was 
in arrears. 

[9] The matter was not approaohed in the 
Clourc below from this point of view. What was 
considered there was whether the amounts for 
November and December 1948 had been depo¬ 
sited in accordance with law. It was not under, 
stood that what the Court had to consider in 
the circumstances of this case under S. 18 was 
whether on 7th September 1948 there wore any 
arrears and whether those arrears had been 
deposited in accordance with law, and that the 
Court was not ooocerned with the question of 
the arrears for October or November or Decem. 
her 1948 in deoiling whether relief under S. 18 
cou'd be given. 

[91 As I have stated, it mu9t be held that 
no amount was in arrears on the date the suit 
was filed. Before a proper decision can be made 
of the application under S. 18 it is therefore 
necessary to ascertain whether there were any 
arrears on 7th September 1948 with regard to 
the rent for the period—September 1947 to July 
1948. If the rent for these months had been 
deposited in accordance with law then in force, 
that is the Calcutta Bent Ordinance, 1946, this 
would not be in arrears. Again, if even though 
they were not deposited in aooordaoce with law 
the landlord had appropriated any portion of 
the rent deposited, such rent as had been ap. 
propriated must be held to be not in arrears. 

ClO] It is necessary therefore that this case 
should be remanded to the Court below for a 
decision in accordance with law after giving 
both parties an opportunity to addnoe evidence 
whether any rent for the period—September 
1947 to July 1948—was in arrearejon 7th Septem. 
her 1948. If no suoh amount was in arrears 
the deoree for ejeotmeot should be rescinded on 
snoh terms as regards payment of rent for the 
subsequent period as the Court may think fit. 
If any snob amount was in arrears the applica¬ 
tion under s. 18 should be rejeoted, a9 there is 
no o*8e made that any suoh amount if in 
arrears, have been paid within a month from 
7th September 1948. I would therefore Bet aside 
the order passed by the learned Subordinate 
Judge and remand the oase for disposal in 
aooordanoe with the above direction. 

[ 11 ] The Buie ia disposed of in these terms. 
There will be no order as to oosts. 

[is] G. N. Dae J.—I agree. 

v.B.B. Case remanded. 


A. I. R. (37) 1950 Calcutta 531 (G. N. 200.] 
Sen and K. 0. Chdndeb JJ. 

Jatindra Nath Patra and others — Peti¬ 
tioners v. Bhutnath Patra and another — 
Opposite Party . 

Civil Rules No. 1703 and 1706 of l949,'D/-22-6-l950» 
to set aside order of D. J., Midnapore, D/-29-6-1949. 

(a) Debt laws —Bengal Agricultural Debtors Act 

(Vll [7] o! 1936), 8. 40 —Appeal against order of 
Board — Who can file. • - 

Where in an application under S. 37 A,■-‘‘the-landlord 
contends that she has transferred the property to one 
A, who is not a party to the proceeding, before 20th 
December 1939 but the Board finds that no euoh 
transfer was effected before that date, A bas no focus 
standi to prefer ao appeal against the deoision of 
the Board. [Para 3] 

(b) Debt laws—Bengal Agricultural Debtors Act 
(VII [7] ol 1936), S. 37 (i) (b) and (iii)—Application 

under S. 37A — Conditions to be complied with_ 

Any other person — Meaning. 

An application under S. 37A is entortainable if "any 
of the conditions ooutained in S. 37A (1) (b) (i)fto (iii) 
is complied with. , 

In order to comply with the condition in S. 37A (1) 
(b) (iii) it is not enough that the sale is held before the 
commencement of the Act of 1940. The applicant must 
also show that the case was of a debt for arrears of rent 
in respect of which he was liable jointly with some 
other persons. The expression ‘any other person’ clear¬ 
ly mean3 some person other than the applioant. Where 
therefore the petitioners clearly state that they are not 
liable jointly for any debt with any other person, the 
condition io 3. 37A (1) (b) (iii) is not complied with 
and the application is not maintainable. [Para 6] 

8ambhu Nath Banerjee (Sr.) — for Petitioners. 

Sarat Chandra Janah (in 1705) and Arun Kumar 
Janah (in 1706) — for Opposite Party. 

Sen J. — These two rules arise out of pro- 
ceedings before the Debt Settlement Board. 
The first Rule 1705 of 1949 arises out of an order 
passed in revision under s. 40A, Bengal Agrioul. 
tural Debtors Aot by the learned Distriot Judge. 

[ 2 ] The factB are these: The petitioners were 
applicants nnder 8. 37 a, Bengal Agricultural 
Debtors Aot. They impleaded one Ohitramoyee 
Devi as the landlord. She pleaded that Bhe had 
transferred the property to one Bhutnath Patra 
before 20th December 1939, and that therefore 
no relief oould be obtained by the petitioners. 
The Board held that there was no transfer be. 
fore that date. Bhutnath Patra appealed al. 
though he was not a party to the proceedings 
and the Appellate Officer dismissed the appeal. 
Against that order Bhutnath Patra moved the 
Distriot Jadge and the appeal was allowed. 

[3] It is oontended on behalf of the petitioners 
that Bhutnath Patra had no locus standi to 
prefer the appeal and therefore the order allow, 
ing Bhutnath’a appeal should be set aside. We 
are of opinion that there is no answer to this 
oontention and the order passed by the Distriot 
Judge in so far it allowed Bhutnath Patra's 
appeal most be set aside. The rale is aooord. 
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ingly made absolute. There will be no order 
for costs. 

til The second Rule 1706 of 1949 arises out of 
the same proceedings before the Debt Settlement 
Board. The contention of the landlord was that 
the petition was not maintainable by reason of 
thG fact that the provision of S. 37A (l) (b) (i), 
Bengal Agricultural Debtors (Amendment) Act 
1940 was not complied with. Section 37A (l) (b) 

(i) is in the following terms: 

“37 A. (1) When any imnovable property of any 
person has b8en sold after the twelfth day of August 
1935, in execution of a decree of a civil Court or a 
certificate under the Bengal Public Demands Recovery 
Act, 1913, relating to a debt other than a certificate 
for the recovery of any amouut payable under an 
award, such person or his heir, executor or adminis- 
trator may, notwithstanding anything contained in this 
Act or in any other law for the time being in force or 
in agreement, apply for relief under this Section, if 
the following conditions are fulfilled, namely, (b) if the 
sale was held — 

(i) before an appointment was made under sub-s. (2) 
of S. 3 in relation to the Board established for the 
local area within whiob such person ordinarily resided 
at the time of the sale.” 

[5l Ifc was pointed out that the sale was not 
held before the appointment mentioned in s. 37A 
(l) (b) (0. The answer of the tenant wa3 that 
although the sale was not so held nevertheless 
the application was maintainable inasmuoh as 
it oomphed with the provision of S. 37A (1) (b) 
(iii) that is to say, in as much a 3 the sale was 
held before the commencement of the Bengal 
Agricultural Debtors (Amendment) Act, 1940. 
It was argued that if any of the conditions con¬ 
tained in S. 37A (1) (b) (i) to (iii) was complied 
with the applications would be entertainable. 

[61 This contention has not found favour 
with the Courts below. We agree that if any of 

the conditions contained in S. 37 A (1) (b) (i)-(iii) 

are complied with the applications would be 
entertainable but we are of opinion that the 
condition laid down in S. 37A (l) (b) (iii) has not 
been complied with. It is true that the sale was 
held before the commencement of Bengal Agri¬ 
cultural Debtors (Amendment) /Vet, 1940 , but 
that is not enough. The applicant under S. 37A 
in order to get the benefit of S. 87A (1) (b) (iii), 
must show that the case was of a debt for arrears 
of rent in respect of which the applicant was 
liable jointly with some other persons. The 
words of 8. 37A (1) (b) (iii), Bengal Agricultural 

^Debtors (Amendment) Act, 1940, are as follows: 

«»* * * * 

(iii) Before the commencement of the Bengal Agricul¬ 
tural Debtors (Amendment) Act, 1940, in the case of a 
debt for arrears of rent in respect of which suoh person 
was liable jointly with any other person.” 

In the present case the petitioners have made 
a joint petition that they are nit liable jointly 
for any debt with any other person. The words 
'any other person’ clearly mean some person 


other than the petitioner or petitioners. In these 
circumstances we are of the opinion that the 
application is not maintainable. 

[7] Toe Rule is accordingly discharged 
with costs. 

[8l K. C. Chunder J.—I agree. 

D.R.R. Rule discharged. 

A. I. R. (37) 1950 Calcutta 532 [G. N. 201.] 

R. P. Mukerjee J. 

Binapani Devi — Plaintiff — Appellant v. 
Surendra Nath Haidar ani another — Defen¬ 
dants — Respondents. 

A. F. A. D. Nos. 2086 and 2087 of 1945, D/- 19-8- 
1949, against decree of Sub-J., 1st Court, Hooghly, 
D/- 8-8-1945. 

Tenancy Laws—West Bengal Noa-agricultural 
Tenancy Act (XX [20] of 1949). S. 88 _ Ejectment 
suit -Stay of delivery of possession under previous 
Tenancy Act—Appeal — Effect of S. 88—Tenancy 
Laws — West Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act (IX [9] of 1910), S. 3. 

Where the lower Courts in a suit for ejectment held 
that the defendant could not be ejected as ejectment 
was barred under S. 3 of the Act of 1940 and directed 
that execution of the decree for delivery of possession 
would be stayed during the pendenoy of the Act of 
1940 and after the plaintiff filed an appeal to the High 
Coart, the Act of 1940 wa3 superseded by the Act of 
1949: 

Held that the judgment and decree passed by the 
lower Courts must be set aside and case sent baok to 
the lower Court of appeal to consider whether the pro¬ 
visions of the new Act were applicable and, if so, 
whether the plaintiff wa3 entitled to a decree for eject¬ 
ment. [Para 7] 

Heramba Chandra Ouha and Narendra Nath 
Banerjee —for Appellant. 

Apurba Char an Mukherjee —for Respondents. 

Judgment.—This appeal is on behalf of the 
plaintiff and arises out of Title Suit No. 20 of 
1944 . The plaintiff had brought the suit on 
the plea that the defendant had taken settle¬ 
ment of the tank in suit for three years from 
Agrahayan 1346 B S. to / aista 1349 B. S. after 
executing a kabuliyat. After the expiry of 
the lease the defendant had continued in posses¬ 
sion, though the plaintiff had not assented to 
such possession. The defendant, according to 
the plaintiff is a trespasser and the prayer is 
for an ejeotment from the demised property. 
The defence raised various points but the one 
material for the purpose of the present appeal 
is that the tenant had paid rent up to 1350 B.8. 
and that there had been a further agreement 
by the landlord accepting fresh tenanoy after 
the expiry of the lease in Jaistha, 1349 B. 8. 

[2] Both the Courts below have dismissed 
the suit. Hence this appeal on behalf of the 
plaintiff. The learned Subordinate Judge has 
on a consideration of the evidence—oral and 
documentary—arrived at a finding of fact that 
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Bxs. B-20 and B.21 being dakhilas issued by 
and on behalf of the plaintiff were genuine and 
that the plaintiff by acceptance of rent up to 
1350 B.S., a3 evidenced by those dakhilas, per¬ 
mitted the defendant to hold over. This 
decision is by itself sufficient to dispose of the 
suit as framed. It is not the oase on behalf 
of the plaintiff that she had given notice 
terminating the tenancy when the tenant was 
holding over after the expiry of the lease in 
1349 B.8. In this view the suit hft3 to be dis¬ 
missed and the appeal also dismissed. 

[3] The learned Subordinate Judge has gone 
into other questions as well which are not 
necessary for the disposal of the suit. What 
the nature of the tenancy is after the expiry 
of the lease in Jaista, 1349 B. S. need not be 
examined in the present suit. It is also not 
necessary to consider what is the legal effect 
of the lease evidenced by Ex. E in the case. 
These are questions whioh may arise hereafter 
when steps are taken, if any, to terminate the 
tenancy which the defendant has got by hold¬ 
ing over and the findings arrived at, except on 
the question that there was acceptance of rent 
by the plaintiff up to 1350 B.9., are therefore 
set aside as being unnecessary. 

[4] The appeal is accordingly dismissed. 

[63 There will be no order for oosts. 

[6l S. A. No. 2087/45: This appeal is on be¬ 
half of the plaintiff and arises out of Title Suit 
No. 2L of 1944. The plaintiff’s case is that the 
defendant had taken settlement of the suit 
land under a lease which expired in Asar, 1348 
B.S. and that even after the expiry of the lease 
when the defendant continued to be in posses¬ 
sion, he is a trespasser and is liable to be 
ejeoted therefrom. The defenoe raised certain 
questions as to the real person with whom the 
lease had been executed but the real point 
raised and whioh is pertinent in the appeal 
now before me was that after the expiry of the 
period of the lease in Asar, 1348 B.8. the plain- 
tiff had agreed to grant a mouraski right and 
that in pursuance of that agreement be had 
been holding over and certain payments were 
also made. A further plea was raised as under 
the provisions of the Bengal Non-Agricultural 
Tenancy Aot whioh was then in force. The 
Oourts below held that the prayer for eject¬ 
ment, though otherwise valid, the defendant 
could not be ejeoted as ejectment was barred 
nnder B. 8, Bengal Non-agrioultural Tenancy 
Aot which was then in force. Direction was 
given that execution of the deoree for delivery 
of possession would be stayed daring the pen- 
denoy of the Bengal Non-agrioultural Tenanoy 
(Temporary Provisions) Aot if the rent due 
together with costs were deposited in Court 


within 30 days from the date of the decree. 
The deposit was made within the time fixed by 
the Court. On appeal by the plaintiff before 
the learned Subordinate Judge the order for 
stay as made by the trial Oourfc was maintained 
and the appeal was dismissed. Hence this 
appeal by the plaintiff. 

[7] Daring the pendency of the appeal in 
this Court ihe Bengal Non-agncultural Ten¬ 
anoy (Temporary Provisions) Act has been 
superseded by the West Bengal Non-agricul- 
tural Tenancy Act (Act XX [20] of 1949). 
Although the order for stay as issued by the 
Courts below was to be effective during the 
period the Non-agricultural Tenanoy Aot was 
in force, we have to consider now whether the 
plaintiff’s prayer for ejectment is maintainable 
under the provisions of the West Bengal Non- 
agricultural Tenancy Act. Under 8. 83, West 
Bengal Non-agricultura) Tenancy Act, the pro- 
visions of this Aot would be attracted in all 
suits, appeals and proceedings in respect of 
non-agricultural tenancies which were pending 
at the date of the commencement of the Aot. 
This Act came into force on 16th May 1949. 
The judgment and deoree passed by the lower 
appellate Court must therefore be set aside and 
the appeal sent baok for re-hearing acoording 
to law. It will be for the learned Subordinate 
Judge to consider whether the provisions of tho 
new Aot are applicable and if s), whether the 
plaintiff ie entitled to a decree for ejectment 
as prayed for. All the points raised in the 
Court of appeal below will also be considered 
again during the re-baring of the appeal. 

[8] The appeal is accordingly allowed and 
the case sent back to the Court of appeal below 
for rehearing according to the directions given 
above. 

[9] Costs incurred by the parties in this 
Court will abide the result. 

v.r.b. Appeal allowed. 


A. I. R. (37) 1930 Calcutta 833 [C. N. 202.] 

R. P. Mookerjee J. 

*Muktipada Dawn—Defendant No. 9 — 
Appellant v. Aklema Khatun, Plaintiff and 
others—Respondents. 

A. F. A. D. No. 203 of 1946, D/- 11-5-1960, against 
deoree of Sub J„ Burdwan, D/- 14 6-1945. 

(a) Evidence Act (1872). 3. 35 _ Certificate of 
guardianship whether is admissible in evidence to 
prove minority of person-Guardians and Wards 
Act (1890), 8. 7. 

A certificate of guardianship issued by the Court in a 
guardianship proceeding is pot admissible in evidenoe 
under S. 35, Evidenoe Act tJ prove the minority of a 
person. Such certificate is neither a book nor a register 
nor a reoord kept by any officer in accordanos with any 
law. It is a certificate, eb it professes to be, and is a 
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document issued to a person, giving that person and 
only to him a particular kind of authority. [Para 7] 

Annotation : (’46-Man.) Evidence Act, 8. 35, N. 18. 

(b) Evidence Act (1872), Ss 41 and 65 (e)—Certi¬ 
fied copies ot orders passed in guardianship pro¬ 
ceedings — Admissibility in evidence to prove 
minority-Guardians and Wards Act (1890), S. 7. 

Certified copies of the orders passed by the Court in 
the guardianship proceedings cannot be treated as a 
judgment in rent as in the case of a grant made under 
the Succession Act. Even though an order in such pro¬ 
ceedings is not a judgment in rcm or inter partes it 
may be admissible only to prove that such an order had 
in fact been made but not to prove its contents The 
certified oopies of the orders are not, therefore, availa¬ 
ble even as being judgments to prove the age of the 
minor. [Para 8] 

Annotation: (’46-Man.) Evidence Act, S. 41, N. 2; 
S. 65, N. 6. 

(c) Evidence Act (1872), S 32 (5) —. Guardianship 
proceedings—Application by guardian— Recital of 
date of birth of minor in-When can be admitted in 
evidence. 

The recital of the date of birth of the minor in the 
application for appointment of a guardian is not by 
itsself admissible in evidence upon mere production 
of the document but may be rendered admissible after 
proving the statement made in application by examin¬ 
ing the person who made that statement whore such 
person is living, especially whether he had any special 
knowledge of the date of birth of the minor. [Para 10] 

Annotation : (’46- Man.) Evidence Act, S. 32, N. 29. 

Purushottam Chatterjee and Eemanta Kumar 
Dutt—lor Appellant. 

Bhola Nath Roy and Ramendra Mohan Mazumdar 
for Deputy Registrar—lor Respondents. 

Judgment.— This is an appeal on behalf of 
defendant 9 and arises out of a suit brought by 
the plaintiff for recovery of possession after 
declaration of her title to the properties in suit. 
There is a further prayer that it may be decla¬ 
red that a certain decree and the proceedings in 
execution thereof are not binding against her on 
the ground that though she had not attained 
majority before the relevant time she was des- 
cribed in those proceedings as sui juris. 

[2] The undisputed facts may be shortly 
stated. Some of the defendants and predeces¬ 
sors in interest of some others had brought a 
suit (T. S. No. 87 of 1940) against the plaintiff and 
the pro-forma defendants claiming partition of 
the properties described in Schedule Ka to tlje 
plaint. The suit was decreed ex parte on 10 th 
September 1940 and in execution of the deoree 
for costs defendants 1 to 8 had put up to sale 
the property described in Bchedule Kha to the 
plaint, which was alleged to have been in the 
exclusive possession of the plaintiff. It is further 
stated that the property in suit was purchased 
by defendant 1 in the benami of defendant 9. It 
is contended that the plaintiff was a minor both 
when the decree in T. S. No. 87 of 1940 was 
passed as also when the deoree was put into 
execution. The plaintiff had originally brought 
T. 8. No. 19 of 1942 on grounds similar to those 
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as in the preeent suit but she having failed to 
take necessary eteps in time the plaint was re¬ 
jected by the Court. The present suit was filed 
thereafter. The plaintiff claims that she is not 
bound by the deoree passed in T. 8. No 87 of 1940 
and the sale in execution of the said deoree does 
not affeot her title to the property. The defence 
is that defendant 9 was a bona fide purchaser 
for value, the plaintiff bad attained majority 
before the passing of the deoree in T. 8. No. 87 of 
1940, and that the plaintiff is not entitled to any 
relief in the present suit. 

[3] The learned Munsif found in favour of 
the defendant and held that the plaintiff was 
not a minor when the decree in question had 
been passed. The suit was accordingly dismiss¬ 
ed. On appeal by the plaintiff the learned Sub¬ 
ordinate Judge ha9 held that the plaintiff was a 
minor when the deoree in T. 8. no. 87 of 1940 was 
passed. The decree wa9 a nullity and the plain¬ 
tiff’s title to the Kha schedule properties have 
not been affeoted by the subsequent sale in 
execution of the said deoree. Defendant 9 has 
come up on appeal to this Court. The only point 
urged on behalf of the appellant is that the deci¬ 
sion by the Court of appeal below on the question 
of the minority of the plaintiff is based upon 
inadmissible evidence. 

[4] To prove that the plaintiff was a minor 
at the relevant time she did not examine herself 
or her mother Her husband had been examined 
and reliance was placed upon the three following 
documents: (l) A certified copy of the order 
sheet, recording the appointment of a guardian 
of the plaintiff, in the Aot VIII case wherein it 
is recorded that the plaintiff was 6 years old in 
1928, (ex.-ia); (2) a certified copy of another 
order in the same Aot VIII case recording that 
the plaintiff would attain majority on 18 th 
September 1941 (ex. IB); and (3) the petition 
filed in oourse of the guardianship proceedings 
by Abdul Barik Midya on 8th June 1926 for 
being appointed guardian of the person and pro¬ 
perty of plaintiff (Ex.-3 in the oase). 

[6) The question whether the above papers, 
marked as exhibits, are admissible in evidence 
to prove the age of the plaintiff must be deter¬ 
mined with reference solely to the provisions of 
the Evidence Aot. Lekraj Koer v. Mahapal 
Singh, 7 I. A. 63 : (5 Cal 744 P. C.), Emperor v. 
Panchu Das 47 Cal. 67L • (A. I. R (7» 1920 Cal. 
600 ' 21 Or. L. J. 849 F. B ) 

[6] Items 1 and 2 (Exs. IA and IB) are certi¬ 
fied oopies of the order sheet of the gnardianship 
proceedings. If either of these two papers be 
admissible in evidence to prove the age of the 
plaintiff it would show conclusively the date npto 
whioh the plaintiff had continued to be a 
minor. 
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[7] A certificate of guardianship issued by the 
Court has been held not to be admissible in 
evidence under s. 35, Evidenoe Act to prove the 
minority of a person. Suoh certificate is neither 
a book nor a register nor a record kept by any 
officer in accordance with any law. It is a certi¬ 
ficate, as it professes to be, and is a document 
issued to a person, giving that person and only 
to him a particular kind of authority. Petheram 
C. J held in Satish Chunder v. Mohendro Lai, 
17 Cal 849, that the certificate cannot be regard¬ 
ed as evidence of minority under S. 35, Evidence 
Aot Edge 0. J. followed this decision in Gunjra 
Kuar v. Ablock Pandey, 18 ALL. 478 : (1896 
A. W. N. 158). The same view has been expressed 
in later cases also by Rampini and Mookerjee 
JJ. in Hemchandra v Bhaba Prosad, 2 c. L. J. 
69a and by Mookerjee and Ohotzner JJ. in 
Hara Kumar v. Jogendra Krishna, 38 c. L. J. 
186 (A. I. R. (ill 1924 Oal. 526). 

[8l It has next to be considered whether, even 
though the certificate may not be admissible 
under S. 35 the certified copies of the orders 
passed by the Court in the guardianship proceed¬ 
ings ate admissible under some or other provi¬ 
sions of the Aot. The orders passed in the 
guardianship proceedings cannot be treated as a 
judgment m rem as in the case of a grant made 
under the Suocessioy Aot: Hemangini Debi v. 
Saratsundan, 34 0. L. J. 467 : (A. I. R. (8) 1921 
Oal. 292). Even though an order is not a judg¬ 
ment in rem or inter partes it may be admissi¬ 
ble only to prove that such an order had in fact 
been made but not to prove its contents. Bam 
Parkash v. Anand Das, 43 I. A. 73 : (a. I. B. 
(3) 1916 P. 0 256), Ram Banjanw. Bam Narain, 
22 I. A. 60 . (22 Cal. 633 P. 0.), Dinomoni V. 
Brojomohmt, 29 I. A. 24 *. (29 oal. 187 P. c.). 
[The certified copies of the orders are not, there¬ 
fore, available even as being judgments to prove 
the age of the plaintiff. 

[9] In Kishonlal v. Adhar Chandra, 76 
O. L. J. 61 : (A. I. R. (29) 1942 Oal. 438), reliance 
was placed on Sadique Ali Khan v. Joy Kishori, 
47 0. L. J. 628 : (A. I. R. (16) 1928 P. 0. 152), a 
deoiaion of the Judicial Committee in support 
of the contention that an application for appoint¬ 
ment of a guardian made by the father as well 
as the certificate of guardianship granted by the 
Judge had been admitted in evidence and relied 

upon. B. K. Mukherjea J., observed (at p. 65): 

“It is not oleai from the report as to whether the father 
who applied tor gaardianship was alive or dead at the 
time when the salt was brought and we also do not 
know whether he was also examined aa a witness in 
the oase. The only thing that appears from the judg¬ 
ment ie that these papers were used as evidenoe with¬ 
out any objeotlon by either eide. We oannot oertainly 
rely upon this deoision as an authority for the proposi¬ 
tion that the application in the guardianship procee¬ 
ding or an order passed on the same as admissible in 
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all oiroumstanoeB to prove tlie age of minority and in 
our opinion, the decisions in Harakumar De v. Jogen¬ 
dra Krishna, 38C.L. J. 186 : (A. I. R. (11) 1924 
Cal. 526) aod Prohlad Chandra v. Ram Saran, 38 
C. L. J. 213 : (A. I. R. (11) 1924 Cal. 420) are quite 
correot.” 

The Privy Council decision above mentioned 
was an appeal from a decree of the Court of the 
Judioial Commissioners of Oudh dated 27th 
May 1925. The judgment appealed from is 
reported as Joy Kishori v. Ali Ahmad Khan, 
A. I. R. (12) 1925 Oudh 487 : (89 I. 0. 108). 
From the statement of facts appearing in this 
report it will be noticed that Kaseim Ali Khan, 
the father and Raisunnessa, the mother, of the 
minor mortgagors were both of them, dead. The 
application filed by the father for being appoint¬ 
ed guardian of the minors will dearly, under 
the circumstances, be admissible. There were 
other pieoes of evidence also in the caee in 
support of the contention that the mortgagors 
were at the relevant time minora. It is true 
that neither was any objeotion raised before nor 
was the question of the admissibility of the 
guardianship certificate considered by the Judi- 
cial Committee. This decision cannot as already 
observed by B. K. Mukherjea J. be considered 
to be an authority for the proposition that suoh 
documents are admissible under all circum¬ 
stances. 

[10] The last item (Ex. 3) has now to be 
considered. The original record of the guardian¬ 
ship case bad been called for and the petition 
filed by Abdul Barik Mondal was marked as an 
exhibit, it having been proved by the plaintiff’s 
husband without any objeotion. Abdul Barik, 
who made the statement in the petition, has not 
been examined in this oase. The statement 
appearing in this petition about the date of 
birth is in substance a statement by a person 
wbo made the application. The recital of the 
date of birth in the application for appointment 
of a guardian is not by itself admissible in evi¬ 
dence upon mere production of the document 
but may be rendered admissible under certain 
oiroumstances: Krishna Mangul Saha v. Akbar 
Jumma Khan, 9 0. L. R. 213, Dhanmull v. 
Bamchunder, 24 oal. 265 : (1 0 . W. N. 270), 
Bam Chandra v. Jogeswar, 20 oal. 758, 
Monindra v. Bam Krishna, 19 0. W. N. 646 : 
(A. 1 . R (8) 1916 oal. 629), Mohammad Syedol 
Arif fin v. Yeoh, 43 I. A. 256 : (A. I. R. (3) 1916 
p. c. 242 ). If. however, the conditions reoited in 
B* 32 (5). Evidence Aot, are satisfied, that is, a 
person who had made this statement had spe. 
cial means or knowledge of the relationship and 
he is now dead or cannot be found suoh state¬ 
ment in the petition will be admissible. Further, 
the statement made in the application may be 
used under 8. 155, Evidence Aot, to impeach tba 
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credit of the person who made the statement 
while he ie being examined as a witness in the 
case. Prohlad v. Ramsaran, 38 0. L J. 213 : 
(a. I. R. (n) 1924 cal. 420 ). The statement in 
the application may also as being the former 
statement as to a faot be admissible under 
S. 157, Evidence Act to corroborate the later 
testimony of the witness; Hare hand v. Dew an 
Singh, 1929 A L. J 616 : A. I R. (16) 1929 ALL. 
650., Abdul Barik who had Sled the petition 
had not been examined though he was still 
alive. It, however, appears from the evidence 
that Abdul Barik is not now on good terms 
with the plaintiff. As be has not been examined 
the source of his knowledge about the age of the 
plaintiff and also whether he was a proper wit. 
nea3 to prove her age could not be investigated. 

[Ill As already observed the petition Ex. 3 
was marked without any objection and the 
plaintiff was under a misapprehension that no 
further evidence w-»s necessary in view of the 
dear statement contained in those documents. 
The original of the guardianship p oceedings 
had been sent for and after comparison the 
certified copies were made exhibits without 
any objection from either side. The question is 
whether the parries should be given an opportu¬ 
nity for adducing evidence for letting in the 
statement contained in Ex. 3. I think the proper 
way of disposing of this case would be to set 
aside the judgment of the lower appellate Court 
and to send the oase back in order that the 
appeal may be re-heard. The plaintiff will be 
given an opportunity to prove the statement 
made in the petition Ex. 3 as a statement made 
by Abdul Barik and also whether the latter had 
any special knowledge of the date of birth of 
the plaintiff. The defendant will be at liberty to 
adduce any evidence in rebuttal thereof. 

[12] It is not for me to express any opinion 
at thi3 stage as to evidentiary value of the 
reoital, as to the age of the plaintiff in the 
guardianship application. There are other pieoes 
of evidence in the case which also will have to 
be considered along with the additional evidence 
which will be recorded by the Court below. The 
case is to be disposed of after takirg into consi¬ 
deration the entire evidence in the record both 
before and after remand. The Court of appeal 
below will come to a decision as to whether in 
fact the plaintiff was or was not a minor on the 
material date. The result, therefore, is that the 
appeal is allowed and the case remitted to the 
lower appellate Court for disposal according to 
the directions given above. There will be no 
order for costs in this Court. Further oosts will 
be in the discretion of the said Court. 

v.S.B. Case remanded. 
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Jahnabi Prosad Barter jee and another — Peti¬ 
tioners v. Basudeb Paul and others—Opposite 
Party. 

Civil Rule No. 1056 of 1948, D/- 5-9-1949, against 
order of 1st Addl. Sub-J., Allpore, 24-Parganas, D/- 
30-4-1948. 

Municipalities — Bengal Municipal Act (XLV 
[45] of 1932), as amended by Act (XI [11] of 1936), 
Ss. 39-B and 43—Election Court — Order of — No 
power in High Court to interfere in revision—Civil 
P. C. (1908), S. 115 — Government of India Act 
(1935), S. 224 (2)—Letters Patent (Cal.), Cl. 13. 

After enactment of the Government of India Aot, 
1935, the High Cou't has no power to revise the deci¬ 
sion of the District Judge decreeing a suit for a 
declaration that the rejection of the plaintifl’s nomi¬ 
nation paper by the election authorities Is illegal and 
ultra vires and that the result of certain election ha3 
been materially afieoted thereby and that the said elec¬ 
tion should be set aside, in view of the provisions of 
Ss. 39-B and 43, Bengal Municipal Act. (History of 
power of revision of High Court over subordinate 
Courts discussed.) [Paras 54, 64, 66, 67, 70, 71] 

Annotation: (’50-Com.) Civil P. C., S. 115 N 6; 
('46 Man.) Government of India Act (1935) S. 224 
N. 1 ; ( 46-Man.) Letters Patent (Cal.), Cl. 13 N. 1. 

Paresh Nath Hooker jee and Arun Kumar Dutt 

—for Petitioner. 

Apurbadhan Mukherjee — for Opposite Party. 

Chandra Sekhar Sen, Jajneswar Mazumdar and 
Hem Chandra Dhar — for Province of West Bengal. 

G N Das J. —This rule was obtained by the 
defendants againt the decision of Mr. Subodh 
Chandra Mukberjee, learned Subordinate Judge, 
1 st Additional Court, Alipur, District 24 Parga- 
nas; whereby he decreed the suit filed by the 
plaintiff for setting aside tbe election of Ward 
No. V of Naibati Municipality. 

[ 2 ] The relevant facts are that Basudeo Paul 
Opposite party No. 1 filed bis nomination paper 
as a candidate from Ward V for the impending 
election of the Naibati Municipality. The nomi¬ 
nation paper was rejeoted by th6 Chairman of 
the Municipality; an appeal to the District Ma¬ 
gistrate was dismissed. The election then took 
place and petitioner No. 1 was deolared elect¬ 
ed from the general feat in Ward V and 
Petitioner no. 2 was declared elected from the 
reserved seat. The opposite party No. 1 then 
brought the present suit being Title Suit No. 32 
of i 946 in the Court of the District Judge, Ali¬ 
pur for a declaration that the rejection of hi3 
nomination paper by tbe Election Authorities of 
tbe Naihati Municipality is illegal and ultra vires 
and that the result of the eleofcion has been ma¬ 
terially affected thereby and that the said elec- 
tion is 6t to be set aside. 

[31 The suit was contested by petitioner No. l 
and opposite party no. 4, the Chairman of the 
Commissioners of the Naihati Municipality. 
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U] The suit was heard by the learned Sub¬ 
ordinate Judge, 1st Additional Court and waa 
decreed. 

[5] Against the aaid deoree, the petitioners 
moved this Court under S. 115, Civil P. C. 1909, 
V [ 5 ] of 1908, (hereinafter called the Code) and 
obtained the present rule. 

[6] Mr. Apurbadhan Mukherji learned advo- 
oate for the opposite party No. 1 raised a preli¬ 
minary objection that this Court has no power 
to revise the decision complained of in view of 
the provisions of 8. 89B (inserted by s 19, Ben¬ 
gal Municipal (Amendment) Aot XI [11] of 1936) 
and 8. 43. Bengal Municipal Aot XV [ 15 ] B. 0 . 
of 1932. Reliance was placed on the decisions in 
Bon Behary v. Makhan Lai, I. I*. R. (1938) 2 
cal. 69 : (42 C. W. N. 282.' A I. R. (25) 1938 Cal. 
768) and Radhanath Saha v. Hari Mohan 
Saha, 42 C. W. N. 6i7 : (a. I. R. (25) 1938 Cal. 
465). 

[73 Mr. Pareshnath Mukherjee, learned ad¬ 
vocate appearing for the petitioners conceded 
that the decisions did lay down the proposition 
that the powers of this Court to interfere with 
thedeoisionof the District Judge have been taken 
away by 88. 89B and 43 of the Aot; but contend- 
ed that even though the original Act of 1932 and 
the amending Aot of 1936 were passed with 
the previous sanction of the Governor-General 
trnder sub-s. (3) of 8. 80A, Government of India 
Act, then in force the sections are ultra vires 
of the Provincial Legislature on the following 
grounds : (l) Because the said seobions affected 
the jurisdiction conferred on this Court under 
S. 115, Civil P. C., 1908 and B. 1 C6, Government 
of India Aot, 1915 and s. 223, Government of 
India Aot, 1916; ( 2 ) because the sections affected 
the jurisdiction of this Court conferred by 
ol. (18), Letters Patent. 

[6] It was submitted that the points so raised 
were not urged in the cases referred to and re¬ 
quired our consideration. 

[9] It was submitted that a substantial ques¬ 
tion of interpretation of the Government of India 
Aot, 1935 arose in the case. We, accordingly, 
directed a notice to be served on the Advocate. 
General, Bengal in aocordance with the provi¬ 
sions of 0 . 27 a of the Code which was added by 
Aot XXUI [28] of 1912. 

[ 10 ] Mr. Sen, the learned Senior Government 
Pleader has appearred in pursuance of the 
notice. We are indebted to him as also to the 
learned advocates appearing in the oase for con¬ 
tributing their help to a somewhat difficult 
investigation and thus to enable os to resolve the 
problems falling to be determined in this oase. 

[Ill The first ground has been amplified by 
Mr. Pareshnath Mokherjee in the following man¬ 
ner: (a) The old Coarts of Sadder Dewany Adalat 
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and Supreme Court bad jurisdiction to revise 
decisions of Provincial Courts; such jurisdiotion 
was preserved by S. 9, High Courts Act 1861 (24 
and 25 vict. Gap. 104) hereinafter called the 
Charter Act and was later vested in the High 
Court, the successor of the Supreme Court and 
the Sudder Dewani Adalat. The High Court also 
beoame vested with powers of revision by B. 15 
of the Charter Aot and by certain statutes of the 
Indian Legislature. Such powers were confirm- 
ed and reiterated by ss. 106 and 107, Govern¬ 
ment of India Aot, 1915 and by ss. 223 and 224 
Government of India Act, 1935. Section 43 , 
Bengal Municipal Aot, 1932 or S 39B of the said 
Act are both Acts of the Provincial Legislature 
and even though assent of the Governor General 
had been obtained under S 80A (8), Government 
of India Act, 1915, as amended in 1919, the said 
sections would be ultra vires of the Provincial 
Legislature; by reason of 8. 80A ( 4 ),Government 
of India Act, because the said S* 39B and 43 
affected the powers of revision of the High Court 
to interfere with the orders of the Election 
Court whioh is a Court subordinate to the High 
Court. 

[12] We have, therefore, to consider how and 
when the High Court or its predecessor Courts 
acquired reviaional powers. 

[13] This involves in the first place an in¬ 
quiry into the setting up of Courts of Justice in 
British lodia. 

[14] So far as the East 'India Company’s 
settlement was concerned, a Mayor’s Court was 
established in 1756. The Court administered 
English Law and had a limited looal jurisdic¬ 
tion. 

[151 In 1765, the Company obtained a grant 
of the Dewany of the then provinces of Bengal, 
Bihar and Orissa. This necessitated the adminis¬ 
tration of Civil and Revenue Justice by the 
Company. In 1772 Provincial Courts were set 
up for the purpose. These were manned by 
European officers who decided oauses with the 
help of Kazis, Maulvies, Muftis and Pandits. 
Appeals lay from these Courts to the Sudder 
Dawany Adalat which was composed of the 
Governor-General and membecs of his Counoil 
till 1801 when Civilian Judges came to be ap¬ 
pointed. 

[16] We are not concerned with the adminis¬ 
tration of oriminal justice, whioh may be gather¬ 
ed from the preamble to Regulation ix [9] of 
1793; appeal from the decisions of subordinate 
Oriminal Courts lay to the Sudder Nizamat 
Adalat. 

[17] In 1773, the Regulating Aot (18 George III 
Gap. 63) authorised the setting up of a Supreme 
Court as a Court of Record, Oyer and Terminer,. 
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to place of the Mayor’s Court which was to be 
abolished. 

[lSJ On 26th March 1774, the Charter of the 
Supreme Court was issued by Kmg George III. 
In consequence of certain disputes between the 
Judges and the Executive an Act of Settlement 

21 George III Cap. 70) was passed in 1781 Tnis 
was the position at the end of the eighteenth 
century. It i3 not necessary to trace the later 
development of the provincial Courts which is 
set forth in chaps, vili and IX of Cowell’s 
History and Constitution of Courts and Legisla¬ 
tive Autnority in India, Edn. 6. 

[19] In 1857 the Sepoys’ Mutiny broke out. 
The suppression of the Mutiny synchronised 
with the Royal Proclamation by Her Most 
Exalted and Gracious Majesty Queen Victoria. 
In 1858, the Government of India Aot (21 and 

22 Viot. Cap. 106) wa9 enacted, whereby all 
powers of the East India Company over the 
territories then in the possession of the Company 
ceased to be vested in the Company and beoame 
vested in the British Crown. 

[ 20 ] Toe first Code of Civil Procedure was 
passed in the year 1859, being Act viil [8] of 
1859. The Act did not confer on the Courts any 
power of revision. 'Section 4 provided that 
“the judgments of the Civil Courts shall not be subject 
to revision, otherwise than by those Courts, under the 
rules contained in this Aot. applicable to reviews of 
judgment, and by the constituted Courts of appellate 
jurisdiction.” 

[21] On 6th August 1861, the High Courts 
Act (24 and 26 Viet., Cap. 104) known as the 
Charter Act was passed. This Act envisaged 
the establishment of High Courts under a Royal 
Charter. The requisite Le ters Patent was 
issued on 14th May 1862 , and the High Court of 
Judicature at Fort William in Bengal was set 
up in the same year, superseding the old Sudder 
Courts and the Supreme Coart. 

[ 22 ] The amended Letters Patent dated 28 th 
December 1865 repealed the former Letters 
Patent of 1862 and re-established the said High 
Court. By virtue of 8 106 , Government of 
India Act, 1915 and 8. 223 Government of India 
Aot 1935, these Letters Patent are still in force. 

[23] Before we proceed to consider the effect 
of the Charter Act ai d of the Letters Patent, 
let us summarise in brief, the salient laws wbioh 
were applicable to the Sudder Court and the 
Provincial Courts before the year 1862 . 

[241 In the Presidency Town of Calcutta 
the Supreme Court was governed by its own 
practice, rules and orders and the provisions of 
Act xvii [17] of 1857 and Act vi [6] of 1864. 

[25] Outside the Presidency Towns, the Pro¬ 
vincial Courts were guided by the Acts and 
Regulations which may be found in the schedule 
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to Aot x [io] of 1861 , and the Civil Procedure 
Code, Aot VIII [8] of 1859. 

[26] Tne above resume shews that before 
1861 the Courts in the province had neither 
any statutory power of revision, nor aoy in¬ 
herent powers of revision which are the oreation 
of separate and distinct legislation. 

[27] Mr. Pareshnath Mukerji contended that 
the high prerogative writs of Mandamus, 
Certiorari, Quo Warranto whioh used to be 
issued by Supreme Courts are really instances 
of the exercise of revisional powers. He relied 
on the following passage in Annie Besant v. 
Advocate-General of Madras , 46 I. a. 176 at 
p. 190: U.I.R (6) 1^19 P. c. 31 : 20 or. L. J. 593). 

“But their Lordsh-ps are not disposed to think that 
the provisions of 8 435. Criminal P. C. and 8. 115, 
Civil P. C. of 1903 are exhaustive. Their Lordships 
can imagine oases though rare ones which may not 
fall under either of the sections For such cases their 
Lordships do not think that tbe powers of the High 
Courts which inherited the ordinary or extraordinary 
jurisdiction of the Supreme Courts to issue writs of 
certiorari can be said to have been taken away. 

[ 28 ] At p. 191 , however, their Lordships 
observe : 

“However that might be according to English law, 
where there is no revision procedure as in India, their 
Lordships see no reason for narrowing the express 
words of the Indian Aot.” 

[29] It is difficult to draw any certain con¬ 
clusion from the passage relied on. 

[301 In Blaokstone’s commentaries p 110, 
the peouliar business of the Court of the King’s 
Beach is 9tated to he 

“to superintend all inferior tribunals, and therein to 
enforce th* due exercise of those judicial and minis¬ 
terial powers with which the Crown or Legislature has 
invested them, and this not only by restraining their 
excesses but also by quickening their negligence and 
obviating their denial of justice.” 

[3l] In Shiva Nathaji v. Joma Kashtnath, 
7 Bom. 341 F. B., West J. at pages 359-360 

observed : . ... u 

“A puperlntending and visitatorial jurisdiction has 
been exercised from ancient times by the Queen s 
Bench and the C >urt of Chancery. The powers of the 
former Court 3 have been executed throngh the writs of 
certiorari of mandamus, and prohibition. 

[321 It may be suggested that the Supreme 
Court which inherited the powers of the Courts 
of Kings Bench, got the aforesaid revisional 

powers 

[ 33 ] In Hamid Hassain v Banwarilal , 51 
O. w. N 716 at p 723, : (A. I. R. (-»4) 1947 P. O. 
90 ). the power of the Supreme Court was held 
to be restricted to the original jurisdiction of 
the High Court, to be exercised over persons 
who reside or hold office within the said juris¬ 
diction. 

[ 94 ] In Field’s ‘Regulations of the Bengal 
Code’ S. 203 at page 145, the learned author 
says that “the Sudder Dewani Adalat as consfci- 
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tuted in 1793 exercised no original oivii juris¬ 
diction , being a Court of appeal and superinten¬ 
dence.” 

[35] But so far as the Sudder Court is con¬ 
cerned, we do not find any recorded instanoe of 
exercise of such powers. 

[36 > Wslab m his treatise on ‘Revision and Extra¬ 
ordinary Jurisdiction’ ch. l s. 1 says that ‘the revi- 
eional jurisdiction of the Higb Courts in India over 
Courts subordinate to itself, or over cases decided 
in subordinate Courts, may be said to have had 
its origin in the similar jurisdiction exercised 
by the High Courts in England under the 
King’s prerogative, and administered generally 
on the Crown side.” 

[37] It is true that every Court of superior 
jurisdiction possesses inherent powers for pre¬ 
venting injustice in certain cases; but there is 
mo authority for the proposition that in the 
oxeroise of such inherent powers, Court oan ex¬ 
tend its appellate jurisdiction or increase its re. 
visional authority over other Courts. 

[381 In Pashupati Bharati v- Secretary of 
State, A. I. R. (25) 1938 P. 0. 1 at p. 3 : (i.L.R. 
(1939) Ear. P. 0 1), the following significant 
passage occurs : 

"Outside the statutory provisions no High Court has 
any inherent powers of revision over the subordinate 
Courts within its jurisdiction, suoh for example as the 
Court of King’s Bench in EogUnd has for centuries 
©zeroised over Courts inferior to itself; and if there have 
been daring reoent years tentative efforts >>n the part of 
one or two High Courts to assert suoh powers, they have 
now been decisively negatived by sub-s. (2) of S. 224 of 
the Act of 1935." 

[39] We have, therefore, to trace the statutory 
provisions on the point 

[40] On 28th August 1861, Act XXIII [23] of 
1861 was enaoted. Section 36 of the Act for the first 
time expressly conferred on the oudder Court 
powers of revision in cases where a subordinate 
Court in oases coming before it on appeal, exer¬ 
cised a jurisdiction not vested in it by law, pro¬ 
vided no appeal lay from its decision. 

[4ll Section 15 of the Charter Aot conferred 
on the High Courts to be established under the 
Aot, powers of superintendence over all Courts 
subject *o its appellate jurisdiction. 

[« 2 l When the High Court of Calcutta was - 
established, it inherited the aforesaid power of 
Sudder Court and Supreme Court and the 
power of revision conferred on the Sudder Court 
by 8. 86 of Aot XXIII [23l of 1861 and S. 16 of 
the Charter Aot, by virtue of 8. 9 of the latter 
Aot whiob reads as follows; 

"The High Court ehell have and exeroise all suoh 
criminal, civil, admiralty, vice-admiraty, testamentary 
and intestate original and appellate jurisdiction and 
all suoh powers and authority for end in relation to 
administration of jnstloe In the Presidency for whloh 
it is saUblisbed as Her Majesty, by suoh Letters 
Patent may grant and dlreot,.and subject and 


without prejudioe to the-legislative powers in relation 
to the matters aforesaid of the Governor-General of 
India in Coancil, the High Court to be established in 
the Presidency shall have and exeroise all jurisdiction 
and every cower and authority whatsoever in any manner 
vested in any of the Courts in he same Presidency abo¬ 
lished under the Aot, at the time of the abolition of 
such last mentioned Courts." 

[44l That an unatborised assumption of juris¬ 
diction by a Court oould be revised by the High 
Coart under 8. i5of the Charter Act, was decided 
by the Privy Council in Nilnvmey Singh Deo v. 
Taranath Mukherji, 9 I. A. 174 : (9 cal. 295 
P. 0 .). The Caloutta High Court has construed 
the said section as authorising this Court to correot 
also irregular or improper exeroise of jurisdic¬ 
tion, Sardhari v. Hukum Chand, 41 oal. 876 : 
(A. I. R. (1) 1914 cal. 607), Gohinda Mohan 
Das v. Kunjabehary Das, 14 0 . W. n. 147 : 
(4 I. 0. 36i). But the powers so conferred are to 
be resorted to in cases of an unusual character, 
to prevent gross injustice being perpetrated. 

[45] Section 622 of Act x [io] of 1877 gave 
express powers to the High Court to reviee de- 
oiaiODS of subordinate CourtB in cases of nn. 
warranted failure to exercise jurisdiction, or 
erroneous assumption of jurisdiction by those 
Courts i. e., in cases similar to those now co¬ 
vered by 8. 115 (l)cls. (a), (b) of the Code. 

[46] Section 42 of Act XII [12] of 1879 fur¬ 
ther enlarged the revisional powers of the High 
Court by extending the sann- to oases where the 
subordinate Court “aoted in the exercise of its 
jurisdiction illegally or with material irregu¬ 
larity.” The position therefore was that in 1879 
the revisional powers of the High Court were 
brought into a line with the powers now exer¬ 
cised by the High Court under 8 115 of the Code. 

[47l Seotion 622, Civil P. C., 1882 (ActXIV 
[14l of 1882) merely embodied the said powers 
of revision conferred by 8. 622 of Act X [10] 
of 1877 and 8 92 of Act XII [12] of 1879. Seotion 
622 was re-enaoted, on repeal of the said Aot 
XIV [14] of 1882 as 8. 115, Civil P. 0., 1908 (AOfc 
V [5] Of 1908). 

[48] The Government of India Aot, 1915, con¬ 
solidated the enactments relating to the Govern¬ 
ment of India Aot and the Charter Act and 
repealed all the preceding Indian Coancil Acts. 

[ 49 ] Section 106 (1), of the Act, provided that 

"the several High Courts are Courts of record, and 
have such jurisdiction, original and appellate including 
admiralty jurisdiction In respect of offences committed 
on the high seas, and all suoh powers, and authority 
over or in relation to administration of jnstloe, .... aa 
are vested by the Letters Patent, and subjeot to the 
provisions of any such Letters Patent, all snob jurisdic¬ 
tion, powers and authority as are vested in these 
Courts respectively at the commencement of this Aot.” 

[60] Section 107 then provided that: 

"each of the High Courts has superintendence over 
all Courts lor the time being, subject to its appellate 
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jurisdiction, and may do any of the following things, 
that ie to say: 

(a) to (e) omitted.” 

[51] It is well settled that the right of super, 
intendence conferred on the High Courts by 
S. 107 included not only superintendence on the 
administrative points but also superintendence 
on the judioial side and that the section em¬ 
powered the High Court to correct any error in 
a decision of a Court subject to its appellate 
jur'S fiction, even in cases where S. 116, Civil 
P. C., may not apply, in order to prevent in¬ 
justice from being done to the parties: Balknsh.ua 
Hariv. Emperor ,67 Bom. 93: (a. I. R. (-20) 1933 
Bom l: 34 or. L..!. 199 8. B.) Firm Ganeslidas 
Shankar Lai v. Firm Ashanand Rad he Sham, 
A.l k «*0 iy30Lah. 259: (1441-0. 515),Lalta Devi 
v. Ballc-shan Chopra, a. i. R. (20 ) 1933 Lah. 327: 
(146 i. o. 268), Bhimnath v. Jagan Nath, a.i.r. 
(12* 1926 Pat. 674 : (89 I. O. 8i4). In the matter 
of Kadhori, 42 aLL. 26. (A. I. R. (6 ) 1919 ALL. 
46: 20 Cr. L J. 615). 

[52] We have to consider the question whe¬ 
ther the Election C'>urt is subjeot to the ap¬ 
pellate jurisdiction of the High Court. In Kara 
Narayan v. Aghore Chandra , 39 c. w. n. 971, 
it was held by Henderson and Khundkar JJ. 
that the District Judge, performing the duties 
under the Municipal Act did not shed his charac¬ 
ter as a C >urt and his order was subjeot to the 
superintendence of the High Court under a. 107, 
Government of India Act, 1935. Tne point whe¬ 
ther the Provincial Legislature oould take away 
the power of superintendence vested in the High 
Court under 8 . 107. Government of India Act, 
1915 was conceded. No opinion was expressed on 
the question whether the Provincial Legislature 
with the sanction of the Governor-General 
could exclude the revisicnal powers cf the High 
Court under 8. 115 of the Code. Henderson J. 
was of the opinion that the Election Court was 
not subject to the appellate jurisdiction of the 
High Court but concurred with Khundkar J. in 
holding that the power of superintendence of 
the High Court under 8 . 107, Government of 
India Act was exercisable because the District 
Judge as an Election Court functioned not as a 
persona designata but as a Court, subjeot to the 
superintendence by the High Court. 

[53] Three classes of cases may arise in con- 
sidering the question whether a tribunal is sub¬ 
ject to the appellate jurisdiction of the High 
Court. It is sufficient to deal with some of these 
casep. If the subordinate Court is one from 
whiob an appeal lies to the High Court, though 
in certain specified cases, then the Court is 
subject to the appellate jurisdiction of the High 
Court, and that is sufficient to attraot the power 
of superintendence conferred on the High Court; 


even though no direct appeal lies to the High 
Court \Baikrishna Elariv. Emperor, 67 Bom. 93: 
(A.I.R. (20) 1933 Bom. 1: 31 Gr.L.J. 199 S. B.). The 
position was held to be the same if the link be¬ 
tween the subordinate Court and the High Court 
was established through another tribunal from 
whose decision an appeal lies to the High Court 
in some cases. Re Allen Bros & Co v. Bando & 
Co., 26 0. W. N. 845: (A. I. R. (10) 1923 Gal. 169). 
The power of superintendence has also been 
exercised 

“in cases which are not subject to appeal but the 
superintendence is over the Court and its exeroise is 
not confined to cases, where 4 right of appeal lies to 
the High Court ” per Dawson Miller C. J. in Shennan- 
dan Prasad Singh v. Emperor, 3 Pat. L. J. 581 at 
p. 5S7: (A. I. R. (5) 1918 Pat. 103 F. B.). 

[54] The position, therefore, is that in 1932 
when the Bengal Municipal Act was passed the 
High Court would have had power to interfere 
with a decision of the District Judge exercising 
special jurisdiction in election disputes under 
the Act, either under S. 115, Civil P C., 1908 or 
8. 107, Government of India Act, 1916. 

[55] The question whether B. 39B which made 
the decision or order of the Judge under S. 38, 
39 or 89A final took away the powers of revision 
under 8. 115 of the Code has given rise to a 
divergence of judicial opinion. An affirmative 
answer was given in Bonbeharyv. Makhan Lai, 
I. L. R. (1938) 2 cal. 69: 42 0. W. N. 282: (A.I.R. 
(26) 1938 Cal. 768), Radhanath v. Harimohan, i* 
C. W. N. 647 : (A. I. R. (25) 1938 Cal. 465). A 
negative answer was given in Phanindra Bhusan 
v. Sanat Kumar, 40 0. W N. 124: (a. I. R. (22) 
1935 Cal. 773) the word 'final’ being construed 
only to mean “not subject to appeal.” 

[66] It was not disputed before us that S. 42, 
Bengal Municipal Act 1932 did in fact purport 
to take away the powers of revision of this Court. 
The question is whether the Provincial legisla¬ 
ture which passed tbo Bengal Municipal Act 
1932 could do so, even with the sanction of the 
Governor General under 8. 80A (3), Government 
of India Aot, 1916. 

[57] Ths powers of the Provincial Legislature 
in 1932 are to be found in S. 80A, Government 
of India Act. which was inserted by part I of 
Sch, II, Government of Inlia Aot 1919 (9 & 10 
Geo. V, cap. 101). The relevant portion of S. 80A 
is as follows: 

(1) The local Legislature of any province has power, 
subject to the provisions of thi3 Act, to make laws for 
the peace and good government of the territories for 
the time beiDg constituting that provioce. 

(2) The local Legislature of any province may, subject 
to the provisions of the sub section next following, 
repeal or alter as to that province any law made either 
before or after the commencement of the Act by any 
authority in British India other than the local legis¬ 
lature. 
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(8) The local Legislature of any province may not 
■without the previous sanotion of the Governor General 
make or take into oonaideration any law 
(a) to (d)—omitted, 

(e) regulating any central subject, or 

(f) regulating any provincial subject which has been 
•declared by rules under this Act to be either in whole 
or in part subject to legislation by the Indian Legisla¬ 
ture in respect of any matter to whioh such declaration 
applies, or 

(g) omitted, 

(h) altering or repealing the provisions of any law 
whioh having been made before the commencement of 
the Government of India Aot, 1919, by any authority 
in British India other than that looal legislature, is 
declared by rules under this Aot to be a law which 
cannot be repealed or altered by the local legislature 
■without previous Banotion, or 

(i) and proviso omitted, 

(4) The local legislature of any province has no power 
<to make aay law affecting any Act of Parliament. 

[68] Section 45A, Government of India Aot, 

1916. which was also inserted by parti of sob. II, 

Government of India Aot 1919 reads as follows: 
(I) Provision may be made by rules under this Act : 

(a) For the classification of subjects, in relation to 
•the functions of Government in central and provincial 
subjects, for the purpose of distinguishing the functions 
of local Governments and local legislature, from the 
(unction of the Governor-General in Council and the 
Indian Legislature. 

(b) (c) (d)& (2) (3)—omitted. 

(4) The expressions ‘central subjeots’ and ‘provin¬ 
cial subjects’ as used In this Act mean subjeots so 
classified under the rules. 

[69] The rules referred to in B. 80A (3), (f) (h) 
and framed under ss. 45A and 129a are known 
as Devolution Rules. The material Devolution 
EuleB may be now referred to. 

Rule (3) classification of subjects as Central or Pro¬ 
vincial as per lists set out In Sohedule I. 

Sohedule I, Part I—Central subjects 

* * • • • 

(41) Legislation in regard to any provincial subject; 
in so far as eaoh subject is in Part II of this Sohedule 
atated to be subject to legislation by the Indian Legisla¬ 
ture and any power relating to euoh subject reserved by 

legislation to the Governor-General-in-Cooncil, 

• • • • • 

Part II—Provincial subjects, 

(1) Local Self-Government, eto. 

• • • • • 

(17) Administration of Justice Including constitution, 
power, maintenance, and organisation of Courts of 
Civil and Criminal jurisdiction within the Province, 
eubiect to legislation by the Indian Legislature as 
regards High Courts, Chief Court and Courts of the 
Judioial Commissioners and any Courts of Criminal 
jurisdiction 

* • • • • 

[ 60 ] As the Devolution Buies were passed iu 
acoordance with 8. 129a, their validity is not 
open to question. Saotion 80 A is so worded as to 
lead to the oonoluaion that the general powers 
of legislation within a provinoe oonferred on the 
looal legislature by eub-s. (i) is subject to the 
restrictions in sub-s. (2) which in its turn iB 
subject to sab-s. (8) and finally by aub-s. U). 
Section 80 A (8) ols. (e), (f) and (g) use the word 


‘‘regulate” while ol. (h) uses the word "repeal”. 
The word "regulate" is, therefore, u*ed in the 
restricted sense of "control by legislation”, see 
Punyendra Narain v. Jcgendra Narain. 64 
0. L. J. 212 : (A. I. R. (23) 1936 Cal. 593). 
Rule 80A (3) (f) (b), and Item 41 Part I Sch. A 
and Item 17, Part If, Sch. A (which are comple¬ 
mentary to each other) when applied to a pro¬ 
vincial subjeot (e. g. Municipality) mean that 
the local legislature is authorised to legislate in 
regard to jurisdiction of Courts set up by it 
even though it may affeot the jurisdiction, 
power and authority of the High Court not 
vested in it by a previous Act of Parliament. 

[611 This is substantially the view taken by 
Lort-Williams, Nasim All and R. C. Mitter JJ., 
in Nar Sing Das v. Chegemull, 43 C. w. N. 613: 
(A. I. R. (26) 1939 Cal. 435 F B ), respectively at 
pages 623, 627, 634-635. 

[62] The learned Senior Government Pleader 
contended that the effect of S. 84, Government 
of India Act 1915 was not considered by the 
Special Bench and submitted that S. 84 (l) (a) 
and ( 2 ) had the effect of validating a provincial 
legislation even if it affected a parliamentary 
statute. In my opinion, this does not follow 
from the sub-seotion referred to. These sub-sec. 
tions merely refer to encroaohmentB made upon a 
central subject or a reserved subjeot or on the 
royal prerogative as distinct from an Aot of 
Parliament. 

[63] It follows from the above discussion that 
S. 115 of the Code whioh is an Aot of the Indian 
Legislature, could have been infringed upon by 
the Provincial legislature viz., 8s. 39B and 43, 
Bengal Municipal Act. The latter Act could nob, 
however, affect the power of the High Court 
under S. 107, Government of India Aot. This 
power could be exercised in Bpite of Ss. 39B and 
43, Bengal Municipal Aot. We have next to con¬ 
sider whether the effect of the above conclusion 
is to render fes. 39B and 43 ultra vires and 
wholly void or to make them void to the extent 
of the repugnancy. That the latter is the true 
effeot of the repugnanoy follows from the follow¬ 
ing provision in S. 84, Government of India Aot 
1915 whioh was inserted by 8 2 (2), Government 
of India Amendment Act 1916 (6 & 7 Geo. v 
cap 37). 

“A law made by any authority in British India and 
repugnant to any provision of this or any other Aot of 
Parliament shall, to the extent of that repugnanoy but 
not otherwise, be void.” 

[64] The whole of the Governmant of India 
Aot, 1916 (including S. 107) wa9 repealed by 
8. 821 , Government of India Aot, 1935. The 
latter Aot, however, contains a similar saotion 
viz. B. 224. It differs from the old s. 107 in some 
respects. The power to transfer suits and ap. 
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peals to the High Court as contained in 8.107 (b) 
has been deleted and a new eub-seotion viz. 
s. 224 ( 2 ) has been added. The new sub-section 
reads: 

“Nothing in this section shall be construed as giving 
to a High Court any jurisdiction to question any judg¬ 
ment of any inferior Court which is not otherwise sub¬ 
ject to appeal or revision.” 

The marginal note to S. 224 i3 “administrative 
functions of High Courts.” This has been sub¬ 
stituted for “powers of High Court with respect 
to Subordinate Courts” which occurred ini the old 
|S. 1C7. These changes shew that the section is 
confined to the administrative functions of High 
Courts and does not give the High Courts any 
right of judicial interference. 

[G6] This view is supported by the decisions 
In re Adiraju Somanna. A. i. R. (25) 1998 Mad. 
634 : (i. L R. (1938) Mad. 988), Amar Singh v. 
Secretary of Slate, a. i. r (26) 1938 Lab. 442 : 
(178 I. C. 292), Dattatraya v Registrar Co¬ 
operative Society, C. P. & Berar, Nagpur, 
A. I. R. (28) 1941 Nag. 282 : (l. L. R. (1941) Nag. 
397), Bhutnath v. Dasarathi Das, a. I. R (28) 
1941 Pat. 644 • (42 Cr. L. J. 646), Muljee Sicka 
d Co. v. Municipal Commissioner, Bombay , 
A. I. R. (26) 1939 Born. 471: (187 I. 0. 8), Pashu- 
pati Bhartiv. Secretary of State , A. I. R. (25) 
1938 P. C. 1 at p. 3 (I. L. R. (1939) Ear. F.O. l). 

[66] In a reoent deoiBion, Kavasji Pestonji 
v. Rustomji Sorabji, A. I. R. (86) 1949 Bom. 42: 
(60 Bom. L. R. 460), Chagla C. J. and Tendol- 
kar J. held that the prohibition under sub-9. (2) 
of S. 224 only refers to those judgments of an 
inferior Court which are not otherwise subjeot 
to appeal or revision to the High Court, and 
that the High Court has still the power of judi- 
cial interference in respeot of judgments not 
otherwise subject to appeal or revision. With 
great respect to the learned Judges. I am of 
opinion that the above view is based on a mis¬ 
interpretation of sub-s. ( 2 ). Sub-seotion (2) was 
intended to provide against a possible argument 
that the High Court’s power to exeroise its 
power of superintendence in appeal or revision 
conferred otherwise than under the old S. 107, 
had been taken away by the new 8. 224. In my 
opinion the Legislature did not, by a negative 
provision in 8. 224 (2), intend to confer a gene- 
ral power of judicial superintendence in oases 
not otherwise subject to appeal or revision. The 
effect of s. 224 of the Act is to take away that 
power of judioial interference with decisions of 
Subordinate Courts which was vested in the 
(High Courts under 8. 107, Government of India 
Act, 1915. 

[67] Prom what I have said already, after 
the enactment of the Government of India Aot, 
1935, the only powers of revision which were 
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vested in the High Courts, were to be found in 
8. 224 of tbe Aot of 1936 and 8. 115 of the Code. 
See Pashupati Bharati v. Secretary of State, 

A. I. R (25) 1938 F. 0. 1 at p. 3 : (i. L. R. U939) 
Ear. F o. 1). I have alredy held that 8. 224 of 
tbe Act of 1935 did not confer on tbe High 
Court power of revision in judicial matters In 
regard to such matters, 8. 115 of the Code was 
thus the only provision which gave the High 
Court powers of revision. The repugnancy, 
therefore did not exist at tbe time when the 
petition for revision, was filed in this Court in 
1948. Section 43 Bengal Municipal Act, 1932 is, 
ther efore, of full validity now and bars the powers 
of this Court to interfere with the order com¬ 
plained of, under 8 116, Civil P. G., 1908. 

[68] Mr. PareBhnatb Mukherji sought to wrig¬ 
gle out of tbe position by submitting that 8. 223, 
Government of India Act, 1936, has preserved 
the old powers of the High Court conferred by 

B. 9, Charter Act and 8. 107, Government of 
India Aot, 1916. This argument is not sustain¬ 
able because the powers so conferred were taken 
away as a result of the repeal of the said sec¬ 
tions respectively by the Government of India 
Act, ' 1P15, and the Government of India Act, 
1935. This is also supported by the deoision of 
the Federal Court in Pashupati Bharati v. Secre¬ 
tary of State , A. I. R. (25) 1938 F. 0 . 1 at p. 3 : 
(I. L. R. (1939) Ear. F o. 1) already referred to. 

[6a] The second branch of the contention of 
Mr. Pareshnath Mukherji is that 8s. 39B and 
43, Bengal Municipal Act, 1932 are ultra vires 
because they affect cl. 13 of the Letters Patent. 
Clause 18 runs as follows: 

"And we do further order, that the said High Court 
of Judicature at Fort William in Bengal shall have 
power to remove, and to try and determine, aa a Court 
of extraordinary original jurisdiction, any suit being or 
falling within the jurisdiction of any Court whether 
within or without the Bengal Division of the Presi¬ 
dency of Fort William, subject to its superintendence 
when the said High Court shall think proper to do so, 
either on the agreement of the parties to that effect or 
for purposes of justice, the reasons for so doing being 
recorded on the proceedings of the said High Court.” 

[70] It was contended that 8. 43, Bengal 
Mumoipal Act constituted the District Judge as 
an exclusive forum to deoide election disputes 
under the Aot and thereby took away the then 
power of the High Court under the said clause to 
remove the proceedings to its extraordinary origi¬ 
nal jurisdiction. It is doubtful whether the pro¬ 
ceedings before the Distriot Judge oan be regarded 
as suits within cl. 13 but even if we assume 
that the proceedings before the District Judge 
are suits within that clause, s. 43, Bengal Muni¬ 
cipal Aot, 1932 would be void only to the extent 
of the repugnancy, for reasons I have already 
given Section i3 would still operate to bar the 
revisional powers of this Court. 


1950 

[71] For the foregoing reasons I am of opin¬ 
ion that the High Court has no power to inter, 
fere in revision with the order complained of. 
The preliminary objeotion, therefore, succeeds. 
In the above view, I express no opinion on the 
merits of the case. The rule is accordingly dis¬ 
charged with costs. Hearing fee 8 gold mohurs 
to the opposite party No. 1. As no substantial 
question of law as to the interpretation of the 
Government of India Act, 1935, or of the Indian 
Independence Act. 1947 or if any Order in Council 
under either Act is involved, a certificate under 
S. 205 (1) Government of India Act is reiused. 
[72l Gaha J.— I agree. 

V.B.B. Rule discharged, 
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Harrieb C. J. anu J. P. Muter J. 
Amrita Lai Chatter jee — Accused—Petitioner 
v. The State, 

Criminal Revn. No. 455 of 1950, D/- 7-7-1950. 
Public Safety—West Bengal Security Act (XIX 
[19] of 1950). S. 21 (1) and (4)-Order under 
S. 21 (1)—Satisfaction of authority —Nature. 

No order oan ba made under 8. 21 (1 unless there 
ia satisfaction of authority that the person is actually 
doiDg or is ab >ut to do or is likely t» do an act 
failing within S 2 19). It is not enough to aay that 
the authority was satisfied that an order of extern- 
ment Is necessary with a view to preventing a person 
from doing a subversive act. Unless there is fi r st a 
satisfaction npon the point chat the person is doing or 
is about to do or is likely to do a subversive act an 
order made with a view to preventing a person from 
doing a subversive act is not one made under 8. 21 (1) 
and there oan be no conviction nnder 8. 21 (4) for 
disobeying that order, [ParaB 8. 9] 

Sudhansu Sekhar Mukherjee and Jagadindra 
Nath Dhattaiharjee —for Petitioner, 

Harries C- J. — This is a petition for revi¬ 
sion of an order made by a learned Presidency 
Magistrate convioting the petitioner under S. 21 

(4), West Beogal Security Aot, i960 and sentenc¬ 
ing him to simple imprisonment for one month 
and five days. 

[2] The petitioner was served with an extern- 
ment order under 8. 21 (1) (a), WeBt Bengal 
Security Act, 1950 forbidding him to remain 
within the town of Caloatta. The order was 
served on him on 5th April 1950 and he was 
given 24 hours' time to leave the Oaloutta area. 
According to the prosecution the petitioner was 
found at his residence at 6/i Eashinath Bose 
Lane, Calcutta on 7th April i960 and accordingly 
it was alleged that he had contravened the 
order externiog him from the oity of Calcutta. 
The order appears to have been signed by the 
Oommissioner of Police and the service of the 
order was duly proved. The evidence that the 
petitioner waa in Oaloutta on 7th April i960 
was accepted and it baa not been challenged. 
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[3l The petitioner filed a written statement 
in which he stated that he was a firm believer 
in Gandhian ideals and bad striven for oom- 
munal unity throughout his life and that it was 
unthinkable that he should take part in any 
subversive activity. He did admit that he had 
criticised strongly the inefficiency and corrup¬ 
tion of the Relief and Rehabilitation Depart¬ 
ment of the Government. He further stated 
that the externment order was arbitrary and 
mala fide and that as a Satyagrahi he owed it 
to himself not to submit to the order. In short 
the petitioner admitted that he had refused to 
comply with the order. 

[4] The question arises whether or not the 
petitioner’s failure to leave Calontta within 24 
hours of the date of this order constituted an 
offence. The charge w*ts that he had committed 
an offence nnder 8. 21 ( 4 ), West Bengal Secu¬ 
rity Aot and that sub-section is in these 
terms : 

“if any person contravenes any order made under 
this section be shall be punishable with imprisonment 
for a t"rm wbfoh may extend to three years, or with 
fine or with both.” 

[5] It will be seen that what is made an 
offence is a contravention of any order made 
under the seotion. If the order contravened is 
not made under s. 21 then there oan be no con¬ 
viction under 8. 21 (4). 

[6] Seotion 21 (l), West Bengal Security Act 
reads as follows: 

“The State Government, if satisfied with respect to 
any particular person that he is doiDg or is about to 
do or is likely to do any subversive aot, may, with a 
view to preventing him from doing suoh aot, make an 
order— 

(a) directing that, except in so far as be may be 
permitted by the proviiiona of the order, or by such 
authority or person as may be speoified therein, he 
shall not be in any suoh area or place in West Bengal 
as may be specified in the order. 

t • • 

[7] The order made by the Oommissioner of 
Police is said to have been made under this 
sub-seotion. But in my view the order served 
upon the petitioner oannot be said to be an 
order made under B 21 ( 1 ) (a), West Bengal 
Seourity Aot. The order dated 5 th April 1950 
reads as follows : 

“Whereas having considered the materials against 
the person known as Sri Amrita Lai Chatterjl son of 
Sri Kunja Bebari of village Bolok, P. S. Wazirpur, 
district BariBal and of 5/1 Kasinath Bo3e Lane, Cal¬ 
cutta, I am satisfied that with a view to preventing 
the said person from doing any subversive act, it is 

necessary to make the following order : 

• * * • 

That the said person shall not remain in any place 
lying in the jurisdiction of the town of Calcutta as de¬ 
fined in 8. 3, Calcutta Police Aot, 1800 (Bengal Aot IV 
[4] of 1866) and also Us suburbs as defined...—and if 
he ts in any such area at the time of the service of this 
order, he shall leave the area within 24 hours of the 
servloe of the order. 
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Failure to comply with this order without any lawful 
excuse would render him liable to prosecution.” 

[si Section 21 (l), Weet Bengal Security Act, 
1950 empowers the Government or any person 
authorised on behalf of Government to make an 
externment order externing any particular per- 
son if the authority making the order is satisfi¬ 
ed that such person is doing or is about to do or 
is likely to do any subversive act. “Subversive 
act” is defined earlier in the Act in s. 2 (9). 
Before an order can be made, therefore there 
must be satisfaction that the person is actually 
doing or is about to do or is likely to do an act 
falling within S. 2 (9) of the Act. Unless there 
is satisfaction on this matter no order can be 
made All that the order of 5th April 1950 sta¬ 
tes is that the authority making the order was 
satisfied that with a view to preventing the 
petitioner from doing any subversive act it was 
necessary to extern him. The order does not 
3 tate that the authority was satisfied that the 
petitioner was doing a subserBive act or was 
about to do a subversive act. Further it does not 
even say that it was likely that the petitioner 
would do a subversive act. As I have said, unless 
there was satisfaction on these matters no order 
could have been made, and it is not enough to 
iay that the authority was satisfied that an order 
was necessary with a view to preventing a per¬ 
son from doing a subversive act. There must 
Srst bo a satisfaction upon the point that the per- 
son is doing or is about to do or is likely to do 
a subversive act. Unless there is satisfaction on 
that matter an order made with a view to pre- 
venting a person from doing a subversive act is 
not within the section. Unless that was so extern- 
ment orders could have been served on the moBt 
innocent people by merely stating that there 
was satisfaction that with a view to preventing 
that person from doing a subversive act it was 
necessary to extern him. Before an externment 
order can be made not only must the authority 
be satisfied that a person should be prevented 
from doing a subervsive act, but the authority 
must be satisfied that such person was doing or 
was about to do or likely to do suoh an act. If 
a person is not doing or about or likely to do 
an act then there is no need to extern him with 
a view to preventing him from doing an aot. It 
is only persons who are doing or are about to 
do or are likely to do an act that need be pre- 
vented from doing such an aot. It appears to 
me that before an order can eome within S. 21 
(l) (a) ( the authority’s satisfaction that the per¬ 
son again&t whom the order is made is doing or 
is about to do or is likely to do an act must be 
stated. Without a recital of that satisfaction 
the order is not in my view in accordance with 

the Act. 


[9] As the order is not an order made under 
8. 21 (l) (a) the petitioner could not be con¬ 
victed for not obeying that order under sub. 
s. (4) of that section. As I have already pointed 
out before there can be a conviction it must be 
shown that the order is one made under the 
Act. 

[lOl A point was raised before the learned 
Presidency Magistrate on S. 36 (l) of the Act 
which provides that no order made in exercise 
of any power conferred by or under this Act shall 
be called in question in any Court. 

[ill It i9 unnecessary to consider the exact 
purport and effect of this sub seotion because I 
have held that the order made in this case was 
not made in exercise of any power conferred 
by or under the Act and, therefore, S. 36 (1) can 
have no application whatever be the true mean¬ 
ing of that seotion. As the point does not arise I 
prefer at this stage to express no opinion upon 
the validity or the meaning of this sub-section. 
Further I prefer to express no opinion at pre¬ 
sent on the validity on otherwise of the other 
sections of this Aot. 

[ 12 ] For the reasons which I have given I 
am satisfied that the petitioner was not guilty 
of any offence and, therefore, his conviction 
must be set aside. The petition is, therefore, 
allowed, the oonviction and sentence are set aside 
and the petitioner is acquitted. The petitioner 
need not surrender to his bail and his bail bond 
is discharged. 

[13] The Rule is accordingly made absolute. 

[14] Mitter J.—I agree. 

D.B.B. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 5U [0. N. 205.] 


Roxburgh J. 

Prafulla Kumar Dutta — Petitioner v. 

dram Tat—Opposite Party. . 

Jivil Rule No. 163 of 1950, D/• n-S-WSO, agamat 
ler of Addl. Munsif, Howrah, D/- 13*12-1949. 
douses and Rents -Calcutta House Rent Control 
der (1943 as amended in 1945), S. 9A—If a suit 
brought on several grounds and one ot tne 
>unds is “a ground” which requires the Pe*™ 1 * 
m of the Controller, then the whole suit cannot 
entertained : A. I. R. (37) 1950 Cal. 213 Beld 
otigly decided. tPaia 7J 

Nripendra Nath Dutta Roy -for Petitioner. 


Order. — This Rule arises out of a suit for 
ejectment filed on 7th May 1946. It was thus filed 
under the Calcutta House Rent Control Order, 
before the Calcutta Rent Ordinance came into 
force, and after the amendment by which 8 . 9A 
was inserted in that order on 19th May 1944, and 
also after the amendment by the insertion of 
S. 9B was made on 28th August 1945. The grounds 
for ejectment were (1) default; (ii) waste to the 
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premises (ander 8. 9.B and (iii)) khas possession 
(under 8 90). 

[ 2 ] The learned Munsif held that the suit is 
maintainable. The tenant defendant has obtain¬ 
'd this Rule against his order. 

[3] Sections 9A aud 9B are in substantially 
identioal terms, the former being enaot6d to re- 
quire permission of the Controller for institution 
of suits based on ground under S. 9 (l) (o) ( bona 
Jide requirements) and the latter requiring simi¬ 
lar permission in the case of suits based on the 
.ground of default. No permission by the Con¬ 
troller had been obtained. 

[4] We may quote s. 9A (l): 

“No suit or proceeding by a landlord againet a tenant 
in possession of a boose for eviction of such tenant 
therefrom io which any of the grounds specified in 
cl. (c) of the proviso to sab-para. (1) of Para. 9 has 
been taken as a ground for suoh eviction shall be enter¬ 
tained by any Court, or, where any such suit or pro¬ 
ceeding by a landlord is pending in any Court, on 22nd 
May 1944. no deoree or order for the reoovery of pos¬ 
session of the house in respect of wbioh such suit or 
.proceeding is pending Bball be made by 6ucb Court on 
any of the grounds specified in the said ol. (o) unless 
the landlord ba3 been permitted by the Controller by an 
order io writlog under sub-para. (3) to institute such 
cuit or prooeediog or to prosecute the suitor proceeding 
eo pending, as the case may be, and has produced be¬ 
fore such Court proof that such permission has bsen 
granted.” 

[6] The important words are 

“in which any of the grounds specified in ol. (c) of the 
proviso to sub-para (1) of para 9 has been taken as a 
ground for suoh eviction shall be entertained by any 
•Court.” 

Ssction 9B contains very similar words with 
suitable adjustments to refer to the case of 
default. 

[6l In thiB case then, the suit was one in 
which both the grounds in ol. (o) of the proviso 
to sub-para. (0 of Para. 9 were taken as “a 
ground for eviction" and the ground of default 
was also taken as 'ground for such eviction.' 
On the plain reading of the eeotion, the suit 
oould not be entertained. 

[7l It is true, there was yet a third ground 
and it is urged that the section should be in¬ 
terpreted merely to mean that the suit might 
■prooeed on that third ground for wbioh no per¬ 
mission was necessary. Io the oase oiJyotindra 
Nath v. Sm. Tara Dassi Ghote, (A. I. R- (37) 
1950 oal. 213), where the facts were similar to 
those in the present case, I acospted this latter 
contention. Bat I am dearly of opinion that on 
that oooasion there was an error, and I over¬ 
looked the precise and dear wording of B. 9A. 
My sympathies are with the plaintiff who has 
wasted years in this litigation, but I find, on 
considering the ezaot wording of the section, 
that quite impossible it is to say that another in¬ 
terpretation can ba given to the words used than 
that if a suit is broaght on several grounds and 
I960 0/69 & 70 


one of the grounds is "a ground” whioh requires 
the permission of the Controller, then the wholel 
Buit cannot be entertained. Had the provisions 
of the section been followed in the first place, 
all the troubles of the plaintiff would have been 
avoided. But the mere fact that this was not 
done cannot make us now give an interpretation 
to the section whioh it cannot possibly bear. 

[8l In the case cited I agreed with the view 
expressed in the case of Tarini Gupta v. Man- 
matha Nath, 53C.W.N. 855: (a.I.R. (36) 1949 cal. 
674). The faot that the case, as it were, surviv¬ 
ed and was contested and dealt with under first 
the Ordinance and then later the Act of 1918 
cannot get over the initial defect that at the 
time it was filed it could not be entertained. 
Subsequent enactments oould not have the effect 
of curing this initial defect. That view I still 
think is oorreot. 

[9] Toe result- is that the Rule must be made 
absolute and the plaint in the suit will be return¬ 
ed under o. 7, R. ll, Civil P. C. I make no 
order a3 to costs. 

V.B.B. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 545 [C. N. 206.] 
Harries C. J. and Mitteb J. 

Ramlal Rajghoria and another—Petitioners 
v. Secretary, Govt, of 1 Vest Bengal — Opposite 
Party. 

MUc. Casa No. 356 of 1950, D/-20-7-1950. 

Contempt of Courts Act (1926), S. 1 _ Contempt 
of Court, what amounts to. 

Where after the trying Magistrate had rejected an 
application under S. 495, Criminal P. C. and direoted 
prosecution to be continued by Court Inspector, the 
Judicial Secretary of the State Government, instead of 
instructing the Court In9peotor to apply under S. 494 
for leave to withdraw from the proseoution, wrote a 
letter to the Addl. District Magistrate telling him to 
order the Court Inspector to retire and to inform the 
trying Magistrate accordingly, the letter tends to inter¬ 
fere with the due course of justioe and amouc.c to 
contempt of Coart. [Para3 14, 1 j] 

Annotation: (’46-Man.) Contempt of Courts Act, 
B. 1,N. 3. 

A. K. Basu, J. K. Mukherjce and Bireswar Chatter- 
jee—lot Petitioners. 

Sir S. M. Bose, N. K. Sen and B. C. Nag — 

for Opposite Party. 

Harries C. J. — Notice was given to the 
opposite party who is the Judioial Secretary and 
Legal Remembrancer of the Government of the 
State of West Bengal to show cause why he 
should not be found guilty of contempt of Court 
and punished. This Court bad been moved to 
issue such a Rule on the ground that the Judicial 
Secretary and Legal Remembrancer in his 
official capaoity had written a letter dated 7th 
July 1950, to the Additional District Magistrate 
of 24 Parganas which, it was said, was a delibe¬ 
rate attempt to interfere with the due course of 
justice. The learned Advocate-General has ap- 
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peared on behalf of the opposite party and Mr. 
A, K. Basu has appeared on behalf of the peti¬ 
tioners who moved the Court. 

[2] The petitioners Ramlal Rajghoria and 
Gorak Singh have been charged with the offence 
of murder. It is said that they murdered one 
Subodh Kumar Sarkar. It seems that there was 
a prolonged enquiry into the causes of the death 
of this man, Subodh Kumar Sarkar and at first 
the authorities declined to take cognizance of a 
complaint made by the deceased man’s widow. 
Later, apparently cognizance was taken and the 
matter came before the Sub-Divisional Officer, 
Alipore, in bis judicial capacity to conduct the 
preliminary enquiry. 

[3] It seems that the complainant, the widow 
of the deceased man, was apprehensive that 
the usual prosecuting authorities would not 
prosecute this case with vigour and an applica¬ 
tion was made on her behalf to the Court under 
8. 495, Criminal P. C., for permission for the 
prosecution to be carried on by herself through 
an advocate. The learned Sub-Divisional Officer 
considered this application on its merits and 
rejected it. He directed that the prosecution 
should be continuel by the Court Inspector, who 
is of course the person who normally carries on 
prosecution in respect of serious Gffence on behalf 
of the State. 

[4] It appears that the complainant, the widow 
of the deceased man, was dissatisfied with this 
order and submitted a representation to Govern¬ 
ment. I should have thought that the Govern¬ 
ment would have realised that they could take 
no action because there was a judicial order made 
by the Sub-Divisional Officer and until that order 
was varied or reversed by a superior criminal 
Court the order would have to be carried out. 
The Judioial Secretary and Legal Remembrancer 
however took action as a result of this represen¬ 
tation made by the widow and on 7th July he 
wrote the following letter to Shri Manindra 
Kumar Sen, Additional District Magistrate, Ali¬ 
pore, who was of course the immediate superior 
of the Sub-Divisional Officer who was conducting 
the judicial enquiry in respect of this murder 
charge. The letter which the Judicial Secretary 
wrote is the subject-matter of this petition and 
it will be convenient to set out the letter in its 

entirety. It reads as follows : 

“Dear Sj. Seu, 

In the texmaco Firing Caee against the Manager 
Ramlal Rajghoria and the Durwan Gorakh Singh pend¬ 
ing before the S.D O., Alipore, the complainant has sub¬ 
mitted a representation against tho order of the S. D. 0. 
directing a public prosecutor or a Court Inspector to take 
charge of the case. As the Government are not at present 
interested in the prosecution and the prosecution is being 
carried at the Instance of a private party, Government 
desiretbatno Publio Prosecutor or Courtlnspectorshould 
appear at this stage and that if one has already appeared 


under the order of the S.D.O. he should be directed to 
retire. I am directed to request you that the S.D.O. and-, 
ths Publio Prosecutor or Court Inspector, if any appear¬ 
ing in the case, may be informed accordingly.” 

[5] On the original letter which is now before 
the Court the following endorsements appear;, 
“dhow S.D.O. (s) at once for compliance. 0. I. 
to note also.” Thi3 endorsement is initialled by 
the Additional District Magistrate and dated 7th 
July 1950. There is also an endorsement signed 
by the 8ub-Divisional Officer, dated 7th July. 
That is in these terms; “Seen. Show Court 
Inspector at once and bring it back to me.”' 
There i3 a further endorsement : “Seen” which 
i3 signed by the Court Inspector. 

[6] In the petition upon which this Rule was 
issued, it was suggested that this letter amounted 
to a contempt of Court because it interfered or 
tended to interfere with the due course of or the- 
administration of justice. It was suggested that 
by this letter the Sub-Divisional Officer was- 
instructed by the opposite party to take a course- 
contrary to that ordered by him earlier in a 
judgment which he had delivered. 

[7l As I have said the letter was not addres¬ 
sed to the Sub-Divisional Offioer who was hear¬ 
ing the case, but to the Additional District 
Magistrate. The Judicial Secretary could of 
course express his views to the Additional Dis¬ 
trict Magistrate without committing contempt 
of Court, but unfortunately the Additional Dis¬ 
trict Magistrate to whom tho letter was address¬ 
ed was directed to inform the Sub-Divisional: 
Officer of the views of Government and the only 
reason for asking the Additional District Magis¬ 
trate to inform the Sub-Divisional Officer wa& 
to warn him that Government were not pro* 
eecuting and that the Court Inspector should there¬ 
fore not be asked to conduot the prosecution^- 
and be permitted to withdraw or retire. 

[8] Prosecution for serious offences are nor. 
mally carried on by officers of the State, but 
the Magistrate conducting an enquiry may grant 
permission to some other party to conduct the 
prosecution. The matter is dealt with in 8. 495 r . 

Criminal P. 0. which is in these terms: 

“(1) Any Magistrate inquiring into or trying any 
case may permit the prosecution to be conducted by any 
person other than an officer of police below the rank to- 
be prescribed by the State Government in this behalf 
but no person, other than the Advocate General, Stand¬ 
ing Counsel, Government Solicitor, Public ProBeoutor 
or other officer generally or specially empowered by the- 
State Government in this behalf, shall be entitled to 
do so without such permission. 

(2) Any such officer shall have the like power ot 
withdrawing from the prosecution as is provided by 
S. 494, and the provisions of that section shall apply 
to any withdrawal by suoh officer. 

(3) Any person conducting the prosecution may do 
so personally or by a pleader. 

(4) Any officer of police shall not be permitted to- 
oonduct the proeeoution if he has taken any part in the-- 
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Investigation into the offence with respeot to whioh the 
aooaaed is being prosecuted.” 

[9] As I have said earlier, the deceased man’3 
widow upon whose complaint the enquiry pro- 
oeedinge were based applied under this seotion 
for permission to oonduct the prosecution. The 
Sub-Divisional Magistrate considered that ap. 
plioation on its merits and for reasons, which I 
need not now discuss, rejeoted ihe application. 
He further directed the Court Inspector who is 
normally placed in charge of proseoutions to 
appear on behalf of the prosecution and to con¬ 
duct the case. It was an order made by the 
Sub-Divisional Officer in his judicial capacity 
and that being so, it was an order that could 
only be challenged by proceeding by way of re¬ 
vision. In faot a petition for revision of this 
order has already been filed in this Court. 

[10] It seems quite dear that this order direo. 
ing the Court Inspector to conduct the prosecu¬ 
tion was not viewed with favour by the 
Government and therefore the Judicial Secro. 
tary wrote th9 letter complained of. 

[ 11 ] There can be no doubt that the State 
Government have control over their officers who 
prosecute offences and the Judicial Secretary 
oould undoubtedly have instructed the Court 
Inspector to apply to withdraw from these pro¬ 
ceedings. He could not direct the Court Inspec¬ 
tor to withdraw because of the provisions of 
8. 494, Criminal P. 0. That seotion is in these 
terms : 

"Any publlo proseoutor may, with the consent of the 
Gourt, in caeeB tried by jury before the return of the 
verdict, and in other cases before the judgment is pro¬ 
nounced, withdraw from the prosecution of any person 
either generally or in respect of any one or more of 
the oflenoea for which he ia tried; and upon such 
withdrawal, 

(a) if it is made before a charge has been framed, 
the acoused shall be discharged in respcot of euch 
offenoe or offences; 

(b) if it is made after a charge has been framed, or 
when under this Code no ohargeis required, he shall 
be acquitted in respeot of auoh oflence or offences.” 

[1SJ It will be remembered that sub-a (2) of 
8. 495 makes the provisions of 3. 491 applicable 
to cases falling withia 8. 495. The Court Inspec¬ 
tor was directed by the Sub-Diviaional Magis¬ 
trate under 8. 495 to appear for and oonduot 
the prosecution. That being so, he could only 
retire from the case by obtaining the consent or 
leave of the Court under s. 494 of the Code. 

[13] The Judicial Secretary oould, as I have 
said, have instructed the Court Inspector to 
apply for leave to withdraw or retire. But what 
be did was to tell the Additional District Magis¬ 
trate to order the Oonrt Inspector to retire and 
to inform the Sub-Divisional Officer accord¬ 
ingly. In other wordB, the Additional Diatriot 
Magistrate was told to inform the Sub-Divi¬ 
sional Offioer that in the view of the State 
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Government the Court Inspector should with¬ 
draw from the oase. In effect it was an intima¬ 
tion to the Sub-Divisional Officer that he should 
permit the Court Inspector to withdraw as the 
State Government did not wish to be concerned 
in the prosecution or in the words of the Judi¬ 
cial Secretary the Government were not at that 
moment interested in the prosecution. 

[14l In my view, this letter tended to inter¬ 
fere with the due course of justice and would 
undoubtedly have interfered with fhedue course 
of justice unless steps had been taken to obtain 
this Rule. The letter had been forwarded by 
the Additional District Magistrate to the Bub- 
Divisional Officer for compliance and I have not 
the slightest doubt that the Judicial Stcretary 
intended that this letter should be forwarded 
immediately for compliance. In other words, 
the Judicial Secretary intended that the Sub- 
Divisional Officer should at the instance of 
Government permit the Court Inspector to 
withdraw or retire from the case and it would 
require a very strong Sub-Divisional Officer to 
act contrary to the suggestions iu that letter. 
It would be extremely difficult for the Sub- 
DivisiODal Offioer to refuse to allow the Court 
Inspector to withdraw from the case onoe he 
bad seen this letter which was sent to the Addi¬ 
tional District Magistrate and which undoubted¬ 
ly the Sub-Divisional Officer was intended to 
see. To toll the Sub-Divisional Officer that he 
must allow the Court Inspector to withdraw or 
retire from the case is in my judgment a serious 
interference with the due course of justice. An 
application could have been made under S. 494, 
Criminal P. 0., foe permission to retire and the 
Sub-Diviaional Officer would have had to con¬ 
sider such an application on its merits. Had 
such an application been made, as it would 
undoubtedly havo boen made by the Court 
Inspector, after this letter was written the Sub- 
Divisional Officer would have had no alterna. 
tive but to accede to that request. Section 494, 
Criminal P. C., contemplates a Magistrate con¬ 
sidering such an application on its merits. But 
an attempt was undoubtedly made in this case 
to influence the Sub.Divisional Officer before 
the application was made to him. In my judg¬ 
ment that is a serious contempt of Court as the 
letter undoubtedly tended seriously to interfere 
with the due course of justice. It was for the 
Bub Divisional Officer and for the Sub-Div- 
sional Officer only to decide whether ho should 
permit the Court Inspector whom ho had 
directed to appear to withdraw from the case. 
The matter was a judicial matter and any 
attempt to interfere with the learned Magis¬ 
trate’s independence and discretion is undoubt¬ 
edly an interference with the due couree of 
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justice. That being so, we must hold that 
addressing this letter with the intention that 
the recipient should show it to the Sub-Divi¬ 
sional Officer amounted to contempt of Court 
and, accordingly, I would hold the opposite 
i party guilty of contempt of Court. 

[L5l The Judicial Secretary and Legal 
Remembrancer of the State Government has 
tiled an affidavit in which he admits that the 
deceased man’s widow bad represented to him 
that the prosecution of the petitioners would 
not be conducted properly by the State. Having 
regard to that view, the Judicial Secretary say3 
that he was of opinion that as the prosecution 
had been started by a private party it should 
have been left to that party to conduct the pro¬ 
secution and the letter now complained of was 
written to give effect to that intention. In short, 
the Judicial Secretary frankly admits that he 
intended to influence the Sub-Divisional Officer 
to permit the widow to carry on this prosecution 
contrary to the Judicial order already made by 
the Sub-Divisional Officer. The Judicial Secre¬ 
tary then goes on to say that he thought the 
order of the Sub-Divisional Officer appointing 
a Public Prosecutor for the case was purely an 
executive order. But eurely that is a grave 
mistake. The Sub-Divisional Offioer had made 
that order not in his capacity as an executive 
Magistrate, but in his oapaoity as a judicial 
officer conducting a preliminary enquiry requir. 
ed by the Code in a murder oase. Judicial Offi¬ 
cers sitting in Court do not normally make 
executive orders. An order auob as this, I think, 
was clearly an order made by the Magistrate 
in his judicial capacity and if the Judioial Secre¬ 
tary or the State Government had any oom- 
plaint to make, they could have brought that 
order to the notice of this Court by way of 
revision. 

[ 16 ] The Judicial Secretary then says that if 
this Court thinks the letter was not a properone, 
he was prepared to withdraw it and express his 
regret for having written it. There is no apology 
in the affidavit, but the learned Advooate-Gensral 
who ba3 appeared on behalf of the opposite party 
has tendered an apology on hia behalf. It is 
not a question whether or not the Judicial 
Secretary is prepared to withdraw this letter, if 
we think that it is a letter that should not have 
been written. The letter should never have been 
written and this is a case where, I think, a 
franker apology should have been made in the 
affidavit. However, a frank and full apology 
was made by the Advocate-General on behalf of 
the Judioial Secretary. 

[17] I do not think that the Judioial Secretary 
intended to do anything more than to give effeot 
to the representation which the deoeased man’s 
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widow had made to him. I do not think that 
he ever intended to stifle this prosecution because 
if I had come to that conclusion I should have 
taken a very serious view of the matter and a 
far more serious view than I take of it now. 
What the Judicial Secretary intended was that 
the widow should be permitted to conduct the 
prosecution through an advooate as she felt 
that justice would not be done to the case if the 
proseoution remained in the handd of the officers 
of the State. I can well understand that point 
of view, but unfortunately the Judicial Secre- 
tary took a course which cannot be justified. As 
there was no motive to stifle this prosesution, 
we can take a far less serious view of the 
offence. Having regard to the attitude taken 
by the Judioial Secretary in frankly confessing 
that he wa3 at fault, I think the ends of justice 
would be met by finding the opposite party 
guilty of contempt of Court and directing that 
he pay the costs of these proceedings, which we 
assess at Rs. 200 . 

[18] Let the affilavit filed in Csurt to day 
be kept on the record. 

[19] Mitter J — I agree. 

d.h. Order accordingly. 


A, I. R (37) 1950 Calcutta 548 [C. N. 207.] 
Harries C. J. and Banerjee J. 

S. M. Ghose — Appellant v. Nation'll Sheet 
and Metal Works Ltd.> and another — Respon¬ 
dents. 

A. F. 0. 0. No. 41 ol 1949, D/ 7-6-1350. 

(a) Workmen’s Compensation Act (1923), S. 12 
— Liability to indemnity—When arises. 

The question of indemnifying the prinoipal under 
sub-s. (2) of 3. 12 arises only when the case falls within 
sub-s (1). Where the work done by the workman is not 
the work whioh ordinarily form3 the whole or part of 
the work of the principal, the oase is not governed by 
8. 12 (l) and right to claim indemnity does not arise: 
A. I. R. (16) 1929 Bom. 179, Rel. on. [Paras 15,17] 

Annotation: (’46-Man.) Workman’s Compensation 
Act, S. 12 N. 3. 

(b) Workmen’s Compensation Act (1923), S. 12 — 
Liability to indemnify—Onus oi proof on contractor. 

Where compensation i3 claimed by a workman 
against the prinoipal instead of against the con¬ 
tractor, his immediate employer, it is not for 
the contractor to prove that the work which 
lie contracted to do was not ordinarily the kind 
of work performed by the prinoipal. The onus rests 
in the first place upon the workman to prove that 
the work done by the contractor under the oontract 
was work whioh ordinarily formed the whole or part 
of the principal’s business and on establishing that fact, 
a right of indemnity would arise. [Para 13] 

Anno. Workmen’s Comp. Act, S. 12 N. 3. 

Jitendra Nath Ghose— for Appellant. 

Phanindra Kumar Sanyal and Amiya Dihasn 
Dutt— for Respondents. 

Harries C. J.— This is an appeal by a oon- 
traotor who was made liable to indemnify the 
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respondent No. 1 who had been made liable to 
pay compensation under the Workmen's Com¬ 
pensation Act. 

[2] The matter arose in this way. One Ezad 
Baksb, a Painter Mistri, sustained injury as the 
result of an accidental fail from scaffolding, 
whilst he was painting a factory shed which 
formed part of the premises occupied by respon¬ 
dent no. 1 as their place of business. It appears 
that the workman’s left knee was injured and 
an operation became necessary and some bones 
or pieces of bone were extracted. There was 
evidence that the inoapaoity which resulted 
from this acoident amounted to fifty per cant. 

[3] Ezad Baksh was employed as a painter 
by the appellant who was opposite party No. 2. 
That seems to be dear. He however did not 
claim compensation against his immediate em¬ 
ployer, but claimed it against the National 
Sheet and Metal Works Ltd., opposite party 
No. I who had employed opposite party No. 2 
as a contractor to do the painting work to their 
factory Bhed. 

[ 4 ] It stems to have been conceded that the 
accident arose out of and in the course of the 
employment and therefore the applicant was 
entitled to compensation which was assessed at 
Bs. 1,470 and no point has been taken as to the 
correctness of this amount. 

[5l The only question which was agitated in 
the Court below was whether or not the con¬ 
tractor, opposite party NO. 2, was liable to 
indemnify opposite party No. 1, whose shed was 
being painted. 

[6l The Commissioner for Workmen’s Com¬ 
pensation held that the oase came within S. 12 
( 2 ), Workmen’s Compensation Aot and that the 
appellant, opposite party No. 9, was liable to 
indemnify opposite party No. J, the respondent 
National Sheet and Metal Works Ltd. 

[7l The right of indemnity arises under sub- 
s. (2) of 8.12, if the oase falls within sub-s. U) 
of 8. 12 . That sub-seotion is in these terms: 

“Where any person (hereinafter in this section refer¬ 
red to as the prinoipal) in the oourae of or for the 
par poses of his trade or business contracts with any 
other person (hereinafter in this section referred to as 
the oontraotor) for the execution by or under the con¬ 
tractor ol the whole or any part of any work which is 
ordinarily part of the trade of business of tbe principal, 
the principal shall be liable to pay to any Workman 
employed in the execution of the work any compensa¬ 
tion whioh he would have been liabio to pay if that 
Workman had been Immediately employed by him and 
where compensation 1 b claimed from the principal, 
this Aot shall apply as if references to the prinoipal 
were substituted for references to the employer except 
that the amount ol compensation shall be calculated 
with reference to the wages of tbe Workman under 
the employer by whom he is immediately employed." 

[8] Ik will be seen that this sub-section gives 
the workman in oertain circumstances a right 


to recover compensation not from his immediate 
employer but from a person who had emplcyed 
the workman’s employer to carry out certain 
work. Normally, a workman can only recover 
compensation from his employer, but this sub¬ 
section is au exception and gives the wockman 
a right to proceed against the person who has 
entered into a contract with the workman’s 
immediate employer by which the latter was to 
do certain work. If the workman has a right to 
recover from the person who has employed the 
workman’s employer to do certain work then 
sub-s. ( 2 ) comes into play and the person who 
is known as the principal who has employed the 
contractor can recover from the contractor by 
way of indemnity. The question of indemnify- 
ing however only arises if the case falls within 
sub-s. (1). 

[9] To bring the case within sub-s. (l) it 
must be shown that the person known as the 
principal ba3 in the course of or for the pur¬ 
poses of his trade or business contracted with 
another person for the execution by the con¬ 
tractor of certain work and further that the 
work which tbe contractor has undertaken to 
perform is work which is ordinarily part of the 
trade or business cf the prinoipal. In other 
words, the seotion contemplates a person sub¬ 
contracting for work which he himself normally 
does and which is part of his business. For 
example, if A engages a contractor B to paint 
his house and B enters into a contract with o 
by whioh the latter is to do the work fer B, a 
workman of c who is injured oan recover from 
B as the case clearly falls within the seotion 
because B had in the course and for tbo purpose 
of his business entered into a oontraot with 0 
by which 0 was to perform work whioh ordi¬ 
narily formed part of the work or trade or 
business carried on by B. However, if the sub¬ 
ject-matter of the contract is not werk ordi¬ 
narily or normally oarried on by the principal 
then 8. 12 can have no application at all. 

[10] An example of a case which does not 
fail within sub-s. (l) of S. 12 is tbo oase of 
Rabia v. Agent, Q I. P. Ely., 63 Bom. 203 : 
(A. I. R. (16) 1929 Bom. 179). In that case the 
G. I. P Railway entered into a contract with 
a company under which the latter was to 
construct a transmission line to carry electric 
power to various sub-stations on the railway. 
The deceased wa3 emplojed by tho contractors 
as a fitter whose work was to assist in the 
ereofcion of steel towers to carry the overhead 
cable. These towers were not erected on the 
railway track, but on land adjacent thereto. 
While oarrying materials from the Store near 
a Station to the site of the work he was knocked 
down by a train and killed, Tbe mother as a 
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dependant of the deceased applied for compensa¬ 
tion from the G. I. P. Railway under 8. 12 of 
the Workmen’s Compensation Act. The Com¬ 
missioner referred the matter to the High Court 
under S, 27 of the Act. A Bench of the High 
Court held that the setting up of an overhead 
electric cable for the purpose of transmitting 
electrical power to the railway was not ordi¬ 
narily part of the trade or business of the princi¬ 
pal, namely, the G. I. P. Railway. 

[11] It i3 to be observed that the G. I. P. 
Railway were actually engaged in carrying out 
this work and had employed contractors to 
effect that purpose. Nevertheless, the Court held 
that the G. I. P. Railway was not liable because 
the work which the contractors had contracted 
to do was not work which ordinarily was part 
of the trade or business of the railway. The 
’Bench pointed out that the trade or business of 
the railway consists in carrying persons and 
goods and that erecting power stations or trans¬ 
mission lines is not ordinarily a part of their 
business and therefore where they had contracted 
with another to do that work, the workman 
working under the contractor could not reoover 
compensation from the railway. 

[ 12 ] The reason for such a provision obviously 
is that if a person substitutes another for himself 
to do that which is his own business he ought 
not to escape the liability which would have 
been imposed upon him if ho had done it him¬ 
self towards the workman employed in the busi¬ 
ness. On the other hand, where a person enters 
into a contract with another by which that 
other doGS work which ordinarily forms no part 
of the principal's business then there is no 
reason at all why the principal should be made 
liable for compensation for an aooident received 
by a workman in the contractor’s employment. 

[13] In the present case, the workman offered 
no evidence at all as to the nature of the work 
of the National Sheet and Metal Works Ltd. 
It was not suggested that painting work ordi¬ 
narily formed the whole or part of their business 
and indeed the name "National Sheet and Metal 
Works Ltd." does not suggest a company which 
was engaged ordinarily in painting work Learned 
advocate for the appellant states that the 
National Sheet and Metal Works Ltd., make 
buckets and such like. But there is no evidence 
ns to the precise nature of their employment. 
It mu3t he remembered that the National Sheet 
and Metal Works Ltd. applied to the Court to 
add the appellant as a party and claimed the 
right of indemnity, against the appellant. It 
was not for the appellant to prove that the work 
which he contracted to do was not ordinarily 
the kind of work performed by the National 


Sheet and Metal Works Ltd. The onu3 rested 
in the first place upon the workman to prove 
that the work done by the appellant under the 
contract was work which ordinarily formed the 
whole or part of the National Sheet and Metal 
Works L‘d's business. That faot having been 
established, a right of indemnity would arise. 
But it appears to me that the Court could not 
possibly hold in this case that S. 12 applied at all. 

[U] The Commissioner in his judgment dis¬ 
poses of the point in a somewhat summary 
manner. He obvervss in his judgment as 
follows : 

“Opposite party No. 2 admits that he accepted a con¬ 
tract for painting the factory 6hed, but at a Jatar stage 
bis pleader files a petition to the effeottbat the contract 
was not in the course of or for the purpose of opposite 
party No. l’s trade or business as laid down in S. 12(1) 
of the Act.” 

The learned Commissioner then proceeds : 

“This is not only a brain wave after five months of 
meditation, but a wrong interpretation as well. A 
factory shed is constructed certainly for »he purposes of 
the owner’s business. The contract was clearly a3 
contemplated under S. 12 (1).” 

[ 16 l In order to come within S. 12 (l) the 
workman, as I have stated, must prove two 
things. Firstly, that the principal in the course 
of and for the purposes of his trade or business 
entered into a contract with the contractor and 
secondly, that the work, the subject-matter of 
the contract with the contractor, was work 
which ordinarily formed the whole or pirt of 
the trade or business of the principal. The 
learned Commissioner has only considered whe¬ 
ther this contract was made in course of or for 
the purposes of the principal’s trade or business. 
Quito obviously, it was because making arrange¬ 
ments for painting part of the faotory premises 
is obviously an act in the course of the business 
of the factory owner. What the learned Com¬ 
missioner failed to consider was whether the 
subject-matter of the contract, namely, painting 
a shed, could be desoribed as ordinarily forming 
part of the principal’s trade or business. There 
is no suggestion that paintiDg a shed or anything 
else formed any part of the trade or business of 
the National Sheet and Metal Works Limited 
and that being so, the contraot which they gave 
to the appellant to do paintiDg work could not 
give the workman a right to reoover compensa¬ 
tion as against the National Sheet and Metal 
Works Limited. That being so, no question could 
arise of the right to claim an indemnity against 
the appellant. 

[ 16 ] Unfortunately for the National Sheet 
and Metal Works Limited, they seem to have 
assumed that they were liable as principals and 
claimed an indemnity against the appellant. 
The Commissioner for Workmen’s Compensation 
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finds that the National Sheet and Metal Works 

Limited were liable. He states: 

"Where the compensation is olaimed from the princi¬ 
pal and the principal is liable under this seolioo, he 
shall be entitled to be indemnified by the contractor. In 
this Instance, the principal is opposite part No. 1. He is 
liable to pay B3. 1470 with oosts and pleader’s fee to 
applicant. He is entitled to be indemnified by the con¬ 
tractor, opposite party No. 2.” 

[ 17 ] There it will be seen that there is an 
sxpreeB finding that the respondents, the National 
Sheet and Metal Works Limited, were primarily 
liable and an order wa3 made against the appel¬ 
lant to indemnify them to the extent of Rs. 1470. 
In my judgment no question of indemnity could 
lever arise in this case beoause the case did not 
kail within S. 12 (l), and therefore no order oould 
ibe made against the appellant under sub-s. (2) 
|of that section to indemnify any one. 

[181 That being so, this appeal must be allow¬ 
ed and the order of the learned Commissioner 
■directing the appellant to indemnify the National 
Sheet and Metal Works Ltd. is set aside. 

[ 19 ] Learned Advooate for the National Sheet 
and Metal Works Limited contended that the Court 
below waB wrong in holding that the National 
Sheet and Metal Works Limited were liable as 
principals to the workman. The Commissioner 
I think was clearly wrong in arriving at the 
■finding he did. But unfortunately for the 
National Sheet and Metal Works Limited they 
had not challenged that finding. Indeed they 
accepted the position that they were liable 
throughout the proceedings and only claimed 
that they were entitled to an indemnity. It is 
quite impossible to interfere with the order for 
compensation made by the Commissioner against 
the respondents, the National Sheet and Metal 
Works Limited. As no appeal was preferred 
from that order we cannot interfere. However, 
as I have said the order making the appellant 
liable to indemnify the National Sheet and 
Metal Works Ltd. must be set aside as 3.12 has 
no application whatsoever to the case. 

[ 20 ] The appeal of S. M. Ghose, the contrac¬ 
tor, therefore succeeds and the order relating to 
indemnity is set aside. The appellant is entitled 
to the costs of the proceedings as against the 
respondent, the National 8heot and Metal Works 
Limited, in this Court and in the Court below. 
The hearing.fee in this Court is assessed at three 
gold mohurs. 

[21] Banerjee J.—I agree. 

jxb.r. Appeal allowed. 
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Harries 0. J. and Chatterjee J. 

Sutlej Cotton Mills Ltd. v. Commissioner of 
Income-tax, West Bengal. 

Inoometax Ueferenoe, No. 16 of 1948, D/- 5-9-1949. 

(a) Income-tax Act (1922), S. 42 (3) — Applicabi¬ 
lity to residents in British India. 

Sub-section (3) of 8. 42 is in tho widest terms and 
there is nothing whatsoever in that sub seotion to 
suggest that the operation ie confined to non-residents. 
It merely deal9 with the case of a business of whioh 
all the operations are not carried out in British India 
and there is Dothing to suggest that that business must 
be the business of a n«i-resident. Only sub-s. (2) is 
confined to non-residents bat sub-ss. (1) and (3) are so 
framed that they cover both residents as well as non¬ 
residents: A. I. R. (33) 1946 Bom, 185, Dissent. 

[Para 22] 

Anno. Inoome-tax Act, S. 42, N. 4, 5. 

(b) Interpretation of Statutes— Marginal note is 

not part of statute. ' [Para 36] 

Annotation: (’50 Com.) Civil P. C., Pre N. 11 Pt. 1. 

(c) Interpretation of Statutes—Proviso—Effect of. 
The effect of a proviso is to qualify something already 

enaoted which but for the proviso would be within it. 

[Para 32] 

Anno. Oivil P. C., Pre. N. 14, 

A. C. Sen and D. N. Das Gupta -for Applicant. 

Dr. S. K. Gupta and J. C. Pal-tor Respondent. 

Harries C. J. — This is a Reference made 
by the Appellate Tribunal, Bombay Benob, 
under S. 66 (i), Income-tax Aot stating a oase 

upon the following question: 

‘‘Whether in the circumstances of the case and having 
regard to the fact that the applicant oompany is ‘Resi¬ 
dent in British India,’ S. 42 has been validly invoked.” 

[2] The assesBee was a limited liability com¬ 
pany having its head office at Caloutta and a 
factory at Okara in British India where doth 
was manufactured. The cloth so manufactured 
was sold by the aasessee on a wholesale basis 
both within and without British India. During 
the year of account, the assessee had three sell¬ 
ing offices in certain IndiaD Statee. The goods 
sold at these centres were Bent out from the 
factory at a profit margin of 9 per cent, on cost. 

[3] The Income-tax Officer dealing with the 
assessment for the relevant year came to the 
conclusion that on the faots which I have set out 
the provisions of B. 42, Income-tax Aot, were 
applicable and he made an allocation of profits 
under S. 42 (3) on the baeia that 60 per cent, of 
the profit made on sales effected in Indian States 
outside British India was attributable to the 
business operations carried on in British India. 
(It is to be observed that there is a serious mis- 
print in line 24 at page 1 of the paper-book. 
“ Sales effeoted in British India” should read, 
“Sales effeoted oatside British India.”) 

[ 4 ] The assessee appealed to the Appellate 
Assistant Commissioner, but the appeal was die- 
missed and a further appeal was preferred to 
the Tribunal. Before the Tribunal it was argued 
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that 8. 42 (3), Income-tax Act, had no application 
to the case as that section applied only to “non¬ 
residents ” Further it was contended that if the 
section did apply the proportion of profits 
allocated to the manufacture in India was too 
great. The Appellate Tribunal, however dis¬ 
missed the appeal holding that s. 42 (3) had been 
correctly applied by tbe Income-tax authorities. 
The Tribunal were asked to state a case on two 
points. First, whether S. 42, Inoome-tax Act, 
applied to residents or not, and seoondly, that 
if it did what proportion should have been attri¬ 
buted to operations in India in this case. 

[5] The Appellate Tribunal was of opinion 
that the proportion to be applied to operations 
in India was a pure question of fact and refused 
to state a case on that point. The Tribunal, 
however, was of opinion that the question whe. 
ther 8. 42, Income-tax Act, applied to residents, 
was an important quesiion of law and therefore 
stated the question which I have set out. 

[6] The only point this Court has to decide 
is whether 8. 42, Income-tax Aot, has any ap¬ 
plication to residents in India and was therefore 
properly applied in the present oase. 

[71 Section 42, sub s. (i), is in these terms: 

“All income, profits or gain3 accruing or arising whe¬ 
ther directly or indirectly, through or from any business 
connection in British India, or through or from any 
property in British India, or through or from any asret 
or source of income in British India, or through or 
from any money lent at interest and brought into 
British India in cash or in kind, shall be deemed to be 
income accruing or arising within British India, and 
where the person entitled to tbe income, profits or gaits 
is not resident in British Icdia, shall be chargeable to 
Inoome-tax either in his name or in the Dame of his 
agent, and in the latter case such agent shall be deemed 
to be, for all the purposes of th'3 Act, tbe assesses in 
respect of such income tax.” 

[8] Then follow three provisos. The first pro- 
viso deals with persons who are not resident in 
British India, and the eecond deals with cases 
where an agent is assessed. The third proviso 
deals with the amount recoverable. 

[9l Sub-s ( 2 ) of 8. 42 deals with a case where 
a person not resident or not ordinarily resident 
in British India carries on business with a per¬ 
son resident in British India. 

[ 10 ] Sub-s. (3) of 8. 42 is in these terms: 

‘‘In tho case of a business of which all the operations 
arc not carried out in British India, the profits and 
gains of the business deemed under this section to 
accrue or arise in British India shall be only suoh pro¬ 
fits at d gains as are reasonably attributable to that part 
of tho operations carried out in British India.” 

[ill It was urged before the Income-tax autho¬ 
rities and the Aopellate Tribunal that 8. 42 could 
not possibly apply to residents of British India 
and in support of that contention the case of 
Commissioner of Income tax, Bombay v. Wes¬ 
tern India Life Insurance Co. Ltd., ( 1945 ) 
13 I. T. a. 405 : (A. I. B. (33) 1916 Bom. 185) 


was relied upon. This was a decision of a Beneb 
of the Bombay High Court consisting of Kania 
and Cbagla JJ. as they then were. The facts of 
the ca6e were as follows. The assessee, an in- 
eurance company, resident in British India,, 
claimed that uuder the third proviso to 9. 4 (1), 
Income tax Act, 1922, it was entitled to an 
exemption of rs. 4,6C0 from its foreign income, 
being interest on securities with a batk ia 
London not brought into British India. The in¬ 
come-tax authorities held that as the income 
could be described as deemed to accrue or arise 
to the assessee within British India by reason of 
S. 42, the income fell under s. 4 (l) (b) (i> 
and not under s- 4 (l) (b) (ii) and therefore 
proviso 3 to s. 4 (1) did not apply. The Bench 
however held that S. 42 did not apply to the- 
case, that the income should be considered as 
falling under s. 4 (l) (b) (ii) and not under 8. 4 
(1) (b) (i) and that therefore tho assessee was- 
entitled to the deduction of Rs. 4,500 under¬ 
proviso 3 to 8. 4 (1). 

[ 12 ] There can be no doubt that both the 
learned Judges dealt with the applicability of 
S. 42 and both came to the conclusion that S. 42 
applied only to non-residents. 

[13] This decision wa3 upheld on appeal by 
tbeir Lordships of the Privy Council in Com- 
missioner of Income-tax. Bombay v. Western 
India Life Insurance Co. Ltd., (1949) 17 I T.R. 
125 : (A. I. R. (£6) 1949 P. 0. 97). Dealing with 
tbi3 aspect of the case however Leri Oaksey 
who delivered the judgment of the Board obser¬ 
ved at page 128: 

“The question which now arises was not argued in 
the High Court, the judgments of tho learned Judges 
beiDg based upon the construction of S. 42 of the Act 
which they held only applied to non-residents and had 
no application to the present case in which the inoom© 
in question had clearly accrued to the company oufcide 
British India. Their Lordships agree with the High 
Court that S. 42 has no application but express no 
opinion upon tbe question whether the section refers- 
only to non-residents.” 

[14] Though their Lordships of the Privy 
Council expressed no opinion as to the correct¬ 
ness of the decision in the Commissioner of In¬ 
come tax v. Western India Life Insurance Co. 
Ltd. (1945) 13 I. T. B. 406 : (A. I. R. (33) 194ft 
Bom. 186) as to the meaning and ambit of 8 . 42, 
nevertheless the matter was decided by the two- 
learned Judges and tbeir view is entitled to the 
greatest respect in this Court. 

[151 On behalf of the income-tax authorities,. 
Dr. Gupta has contended that this Bombay 
Bench decision does not lay down good law and 
he has put forward a number of reasons why we- 
should not follow that decision. 

[16] The marginal note of S. 42, Income-fcax. 
Act, still read “Non-residents” after the amend¬ 
ment in 1939 and some weight appears to have* 
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been attached to that fact by the learned Judges 
of the Bombay High Court. However, a margi¬ 
nal note is no part of a statute and should not 
be used to explain the meaning of a section. Iu 
the oase of Nixon v. Attorney -General (1930) l 
Ch. 666 : (99 L. J. Oh. 259), Lord Hanworth M. R. 
at p 593 dealt with this matter in tbeee words : 

“One farther point was taken upon this Act of 1859, 
with which it is necessary to deal. Tbo marginal 
notes of B. 3 refer to 'existing rights’ and of S. 12 to 
'right.’ It wbb contended that these oatoh words could 
be ured to explain the meaning of sections against 
which they appear. For my part, I cannot allow this. As 
explained by Baggallay L. J. in Attorney-General v. 
Great Eastern Ry. Co., (1879) 11 Cb. D. 449 at p.461, 
marginal notes are not a part of an Aot of Parliament. 
The Houses of Parliament have nothing to do with 
them and I agree with the learned lord Justices in 
that case—Bramwell, James, and Baggallay—that the 
Courts oannot look at them. Their imperfections, spoken 
of by Bramwell L. J., are illustrated by the note to 
8. 9 of this Aot.” 

[17] It appears to me therefore that the 
[marginal note cannot aesisfc the Court in 
larriving at the true meaning of this section. In 
any event, S. 12 of Act xxii [22] of 1917 
provides that the marginal note to S. 42 should 
be deleted and the words “Income deemed to 
accrue or arise in British India” he substituted 
in place thereof. 

[18] However, it ia dear that originally part 
of this section did apply only to non-reeiients 
and the opening words of S. 42 before it was 
amended in 1939 were “In the case of any person 
residing out of British India." Had those words 
remained it would have been clear that sub-s. (l) 
had no application to residents. But by the 
amendment in 1939 the words “in the case of any 
person residing out of British India” were 
eliminated from the statute and new words 
were substituted. Sub-section (1) now opens with 
the words : 

“All Income, profits or gains accruing or arising 
whether direotly or iodireotly, through or from any 
business connection in British India etc.” 

In the opening part of the sub section as amend¬ 
ed there is now nothing to suggest that the 
sub-section was intended to apply only to non¬ 
residents. Further, it appears to me that in tbe 
latter portion of sub s, (lj there are words whioh 
dearly show that the sub section applies both 
to residents and non-residents. After dealing 
with what inoome, profits or gains shall be 
deemed to be income aoorning or arising within 
British India, the sub-seotion then provides “and 
where the person entitled to tbe income, pro¬ 
fits or gains is not resident in British India,” 
the inoome, profits or gains shall be chargeable 
to inoome-tax in a certain manner. 

[19] It appears to me that the inclusion of 
these words, whioh were added by tbe amending 
Aot of 1989. makes it dear that the Bub-seotion 


applies both to residents and non residents and 
it is applied to them in a different manner. 
Further, the first proviso I think make3 it dear 
that the sub-section was applicable to both 
residents and non-residents, because the first 
proviso deals with the cases of persons entitled 
to income, profits or gains who were not resident 
in British India. A proviso to a eub-eection or a 
section is, as a rule, in the nature of an excep¬ 
tion and I cannot understand tbe necessity for 
the wording of this proviso if sub-s. (l) applied 
only to non-residents. If, on the other hand, 
sub-s. (1) of S. 42 applied to both residents and 
non-residents, then the form in which the first 
proviso is found was necessary where a distinc¬ 
tion wa9 to be drawn between the liability of 
the two olaesee. 

[20] This argument was addressed to the 
Bombay High Court. But Kania J., was of tbe 
view that when sub-s. (1) is read as whole the 
reasonable construction to give to it was that it 
applied to non-residents only. Speaking for 
myself I find it difficult bo to construe eub- 
s. (l) of 9. 12. With very great respect to the 
learned Judge it appears to me that the sub¬ 
section aB amended in 1939 clearly on the fac6 
of it applies to both residents aud non-resident?. 1 

[21 ] The matter however does not rest there 
because eub-B, ( 2 ) only applies to persona not 
resident or not ordinarily resident in British 
India, but it is to be observed that the sub¬ 
section opene with those very words : 

“Where a person not resident or not ordinarily resi¬ 
dent in British India, carries on business with a person 
resident in British India, and it appears to the income- 
tax officer etc.” 

There it is clear that the sub section applies 
only to non-residents and if it was necessary so 
to make it dear in sub-e. ( 2 ) it appears to me 
that it was equally neoessary to make it clear 
in sub-e. (l) if that sub-section was intended 
only to apply to non-residents. It seem3 to me 
that it was more necessary than ever to make 
the position clear with rpgard to sub-s. (l) 
because words which strictly limited the opera¬ 
tion of that subsection to non-residents had 
been deleted by the amendment and general 
words put in statute in the place of them. 

[ 22 ] Sub-section (9) of 8. 42 is in the widest 
terms and there is nothing whatsoever in that 
aub-section to suggest that its operation is con¬ 
fined to non residents. Sub-section id) merely 
deals with the case of a business of whioh all the 
operations are not carried out in British India 
and there is nothing to suggest that business 
must bs the business of a non-resident. In fact 
to hold that subs. (3) applied only to non¬ 
residents if the sub-seotion Btood alone would be 
actually to do violence to the language of tbo 
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sub-sectioo. However, the argument is, and that 
appears to have been the view of the Bombay 
High Court, that as sub-s (3) is part of a section 
which deals with non-residents only it must be 
construed as also dealing with non-residents 
and not with residents. However, in my view, 
only one sub-section of S. 42 is confined to non- 
(residents and that i3 3ub-s ( 2 ). Sub-seetion3 (l) 
and (3) in my opinion are so framed that it 
must be held that they cover both residents and 
non residents. 

[23] Dr. Gupta also pointed out that 3. 14 
( 2 ) (c), Income-tax Act, made it clear that S. 42 
did apply to residents as weli as non-residents. 
Section 14 ( 2 ) (?), [ncoine-tax Act, is as follows: 

“i2) The tax i-.hall not bs payable by an asseasee. 

* • * 

• 

(o) in respect of any iucome, profits or gains accru¬ 
ing or arising to him within an Indian State, unless 
uch income, profits or gains are received or deemed to 
be received in or are brought into British India in the 
previous year by or on behalf of the assessee or are 
assosmhlo under S. 42." 

[24) Dr Gupta’s argument is that S. 14 ( 2 ) 
(c) clearly covers residents and exempts such 
residents in respect of income, profits or gains 
accruing or arising to them within an Indian 
State unless the case falls within certain provi- 
eion3 an! one of those provisions is that the 
income, profits or gains are assessable under 
S. 42. 

[25l It appears to me that 8. 14 (2) (c), 
Income-tax Act, could not have been drafted in 
the way it bas if S. 42 (3) bad no application to 
residents. It appears to me dear from 8. 14 ( 2 ) 
(c) that the framers of the Act dearly intended 
8. 4 2 (3) to be applicable‘to residents as well as 
to non-residents. 

[ 26 ] With the greatest respect to the learned 
Judges who deoided the Bombay case, I find 
myself unable to follow that case and I am 
bound to hold that 8. 42 (3) does apply to resi¬ 
dents as well as non-resHents and therefore it 
could be properly applied in this oase in assessing 
the profits of tho assessee. Tbi3 w'as a case where 
all the operations of the assessee were not 
carried out in British India and therefore the 
profits and gains of the business assessable in 
British India could be calculated as on such 
profits and gains as were reasonably attributable 
to that part of the operations carried on in 
British India. 

[27] That being so, the question submitted to 
the Court must be answered in the affirmative. 

[23l The Commissioner of Income-tax is en¬ 
titled to his costs of thi3 reference. Certified for 
two counsel. 

[29] Chatterjee J. — Learned advooate for 
the assesses, Mr. A. C. Sen, has asked us to 
follow the judgment of Kania and Chagla JJ. 


A. I. R. 

in Commissioner of Income-tax , Bombay v. 
Western India Life Assurance Co. Ltd., (1945) 
13 I.T.B. 405 : U.I.B. (33) 1946 Bom. 186). The 
judgment is an authority for the proposition 
that S. 42 only applies to non-residents. With 
great respect I beg to differ. 

[30] Thera are three grounds which compel 
me to differ from the view taken by the learned 
Judges of tho Bombay High Court. 

[31] The first point is the history of the seo- 
tion itself. Originally S. 42 referred only to per¬ 
sons residing out of British India, that is, to 
non-residents, but in 1939 the section was 
amended. It is significant that sub-s. (l) of 
S. 42 as it stands starts with the words : 

"All income, profits or gains acoruing or arising 
whether directly or indirectly, through or from any 
business connection in British India etc.” 

These are comprehensive words which are not 
confined to non-residents. Kania J. has taken 
the view that the latter part of that sub-section 
should be read along with the first part and it 
should be read as bemg limited to non-residents. 
But the latter part of the sub-section itself, 
namely, the words 

"And where tho parson entitled to the Income, profits 
or gains is not resident in British India" 

seem to indicate that the former part of the 
section refers also to persons other than those 
who are non-residents. 

[32] The next point is the first proviso to 
8. 42 (l) which was inserted in 1939. It starts 
with the words : 

"Provided that where the person entitled to the 
income, profits or gains is not resident in British 
India". 

These words imply that sub-9, (l) has a more 
extensive operation than the proviso itself. The 
effect of a proviso, according to the ordinary 
rules of construction, is to qualify something 
already enacted which but for the proviso would 
be within it: Craies ou Statute Law, 4th Edn. 
p. 196 A proviso excepts out of the earlier part 
of a section something whioh but for it would 
have been within the enacting part: Hals- 
bury’s Laws of England, Hailsham Edition, 
vol. 31, p. 481 ; The M. £ S. if. Ely. Co. Ltd. 

v. Bezwada Municipality, 1944-2 M. L. J. 25 : 
(A.I.R. (31) 1944 P. 0. 71). 

[331 'The third point which I want to em¬ 
phasize is the wording of S. 14 ( 2 ) ( 0 ). The 
last words in the said cl. ( 0 ) cannot be consistent 
with the view that 8. 42 is inapplicable to a 
resident. The effeot of S. 14 ( 2 ) (c) is that 
tax shall be payable in respect of income, profits 
or gains accruing or arising to an assessee within 
the Indian State when such income, profits or 
gains (a) are received in British India, or (b) are 
deemed to be received in British India, or ( 0 ) 
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are brought into British India, or (d) are asses¬ 
sable under S- 42. That clearly negatives the 
view that 9. 42 which is in ohap. VB deals with 
exceptional oaseB, wholly outside the purview of 
Chap. Ill dealing with taxable income and 
providing for certain exemptions in S. 14. 

[31] Mr. Sen concedes that 8. 14 is applicable 
to a resident. Therefore, the only way that a 
harmonious construction can be put on this 
statute so as to make s. 14 consistent with 5. 42 
is to hold that S. 42 is not limited in its applica¬ 
tion to a non-reeident. Otherwise reference to 
S. 42 would be wholly out of place in 8. 14. 

[315] With the greatest reapeot to Kania J., it 
seems that undue emphasis has been laid on the 
marginal note in S. 42, "Non-residents”. His 
Lordship pointed out that it should be noted 
that while amending S. 42 the Legislature had 
still retained the marginal note "Non-reeident” 
against that seotion and according to him S. 42 
(o) should also bo restricted to a non-resident. I 
should here refer to the judgment of the Judioial 
Committee in Thakurain Balraj Kunwar v. 
Jagaipal Singh , 31 1 . a. 132: (26 all. 393 P. 0.). 
Delivering the judgment of the Board, Lord 

Macuaughten observed a9 follows : 

“It is well-settled that marginal notes to the sections 
ot an Act of Parllamout cannot be referred to for the 
purpose of construing the Aot. The contrary opinion 
originated in a mistake, and it has been exploded long 
ago. Thera seems to be no reason for giving the 
marginal noteB in an Indian statute any greater autho¬ 
rity than the marginal notes in an English Act of 
Parliament. 1 ’ 

[36] In any event the marginal note, even if 
it can be regarded as having been inserted in an 
Aot with th-3 assent or authority of the legisla¬ 
ture, cannot oontrol or supersede the plain 
meaning of the words of a section and are of 
little aid in the construction of statute. 

[37] Sub e. (3) of 8. 42 provides for the ap- 
portionment of the profits and gains of a business 
and the portion deemed to accrue or arise in 
British India is liable to tax. This sub-seotion 
would become inapplicable to residents, if we ao- 
cept the contention put forward by the asseeeee. 
There is no other provision in the Act, so far as 
we can make out, providing for apportionment 
of profits in case of a resident whose operations 
are partly outside British India. I asked Mr. 
Ben, who has considerable experience in these 
matters, to point out if there is any provision in 
the Aot under whioh that relief oan be given in 
Buoh a case to an assesses who is a resident- Mr. 
Ben oould not point to any, and it seems that 
there is no seotion providing for such relief. In 
an appropriate case, 8.42 (3) may be invoked in 
the oase of a resident and the revenue authorities 
were justified in applying s. 43 (3) in assessing 
the profits of the aasessee in this oase where part 


of its operations was carried on outside British 
India. 

[38] Iu my opinion 8. 42 (l) and S. 42 (3) 
apply to both residents and non-residents Any 
other construction would lead to the anomalous 
results. It is to be observed that S. 4, Income- 
Tax Act, is expressly made "subject to the provi¬ 
sions of thi3 Act” which include S. 42. It is to 
be noted, however, that the marginal note to 
8. 42 has bsen changed by Act, XXII [22] of 
1947. By B. 12 of that Act for the marginal 
heading "Non-residents” the following has been 
substituted—"Income deemed to accrue or arise 
within British India". It was obviously done to 
alter the marginal note whioh was somewhat 
misleading. 

[39] I agree with the learned Chief Justice 
that the question should be auswerad in the 
affirmative and that the respondent should be 
awarded the costs of this reference. 

D.R.R. Answer in affirmative. 
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Limitation Act (1908), Art. 11 A — Applicability — 
Dispossession subsequent to delivery of possession 
—Civil P. C. (1908), O. 21 R. 100. 

Dispossession under O 21, R. 100 must be in course 
of the exeoution proceedings. Where the allegod dis¬ 
possession was not in course of the execution proceed¬ 
ings but subsequent to the alleged delivery of possession 
in course of the exeoution case, Art 11A does not apply. 
A. I. R. (25) 1938 Cal. 192, Dissent. [Paras 8, 12] 

Annotation : (’42 Com.) Lim. Act, Art. 11 A, N. 8; 
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S. C. Janah; Saroj Kumar Maity and Uamcndra 
Mohan Majumdar for Deputy Registrar — for Res¬ 
pondents. 

Judgment_ In Ibis appeal pn behalf of the 

plaintiffs, the particular question which arises 
for decision is whether under O. 21, R 100, Civil 
P. C., dispossession referred to therein must be 
in course of the exeoution proceedings or may 
be a subsequent event. 

[2] The plaintiffs brought the present suit out 
of which this appeal arises for a declaration of 
their eight annas share in a particular sub-tenure 
held by them under the Patnidar. The plain¬ 
tiffs’ predecessor Gostbaand pro forma defen¬ 
dant 5 Kedar after purchasing the eight annas 
share in the Patni sued Satiah Adhikary who 
was then the owner of the sub-tenure in suit. 
That suit was decreed and in exeoution of this 
decree Gostha and Kedar beoame the auotion- 
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purchasers, the sale having taken place on 15th 
February 1024, and possession wa3 delivered on 
24th May 1921 The plaintiffs claimed in the pre¬ 
sent proceedings as the heirs of Gostha. Kedar 
who was the owner of the remaining eight 
annus share of the sub-tenure had borrowed 
money from defendant 3 Narendra and the lat¬ 
ter obtained a decree for the realisation of the 
said amount. Defendant 3 purchased the entire 
sub-tenuro on 16th August 1935 on the allegation 
that the entire sub-tenuro belonged to Kedar 
alone. Defendant 3 obtained delivery of posses¬ 
sion under o. 21, R. 95, Civil P. C., on l9fcbMay 
1936. Six months later the plaintiffs’ predeces¬ 
sor Go9tha filed an application under 0 . 21 , R. 100 
of the Code in respect of this half share in the 
sub-tenure which belonged to him on the allega¬ 
tion that he had been dispossessed by defen¬ 
dant 3 on Gtb November 1936, that is, long after 
the possession is alleged to have been delivered 
to defendant 3 in execution of the decree. That 
application was Snally disposed of by the learn¬ 
ed Subordinate Judge holding, (1) that on the alle¬ 
gation made by the petitioner that dispossession 
by the auction-purchaser was subsequent to the 
delivery of possession in execution of the decree, 
the provisions of o. 21. R. 100 of the Code were 
not attracted Accordingly, the application was 
not maintainable; (- 2 ) that there was no reliable 
evidence to show that dispossession had taken 
place on 6th November 1936, as alleged by the 
petitioner and not on 19th May 1936, as evidenced 
by the writ of delivery of possession; and (3) 
that the petitioner had failed to show that he 
was in possession of any portion of the disputed 
properties on his own account. The application 
was accordingly dismissed. No suit as contem¬ 
plated under O. 21, R. 103 of the Code was 
brought by Go3ta or after him by his successor- 
in-interest within one year of 5th April 1937, that 
is, the date of disposal of the application pur- 
porting to have been undec 0. 21, R. 100 of the 
Cods. The plaintiffs’ case is that they are entit¬ 
led to bring this separate suit as they did in 
Deoember 1941, as the application, which had 
been filed purporting to be under 0. 21, R. 100 
of the Code, was held to be not maintainable. 
In the present p'aint, however, the date of dis¬ 
possession as given ii 23th Msgh 1345 B. S. corres¬ 
ponding to 12th February 1939 and neither 19th 
May 1936, the date of the delivery of possession 
under 0. 21, R. 95 of the Code to the defendant, 
nor 6th November 1936, as had been alleged in 
the application filed by Gostha under 0 . 21, 
R 100 of the Code. The plaintiffs contend that 
the present suit is not only maintainable in law 
but is not barred by limitation, as they have 
come within 12 years of the date of their dis¬ 
possession. 


[3] Defendant 3, who wa3 the purchaser in the 
money execution case in 1935 and had obtained 
delivery of possession in May 1936, conveyed the 
property to defendant 2. Defendant 1 is the wife 
of defendant 2 . During the pendency of the suit, 
the zemindar Efalwa3hiya had sued defendant 1 
and the heirs of defendant 3 for rent of the sub- 
tenure without impleading the plaintiffs as par¬ 
ties and in execution of the decree the entire 
3ub-tenure was purchased by defendant 4, Suren, 
dra on 18 th August 1943. The plaintiffs alleged 
that they continued to be in possession until 
12th February 1939, when the defendant disposs¬ 
essed them. 

[4] The principal defence is that the suit ia 
barred by limitation. The learned Munsif over- 
ruled the objection raised by the defendant and 
decreed the plaintiffs’suit. On appeal the learn¬ 
ed Subordinate Judge held otherwise and the 
suit was dismissed. Hence this second appeal 
on behalf of the plaintiffs. 

[ 5 ] The first question which arises for deci- 
sion ia whether an application made by Gostha in 
1936 having been dismissed and no suit having 
been brought within one year from the date of dis¬ 
missal, the present suit is barred under Art. 11 A, 
Limitation Act. On behalf of the plaintiffs-ap- 
pellants, it is contended that the application 
which purported to be under 0 . 21, K. 100 of 
the Code was not maintainable in law and, 
therefore, there is no scope for the application 
under the provisions cootaired in Art. 11-A, 
Limitation Act. The ground upon which the 
application under 0 . 21 , R. 100 of the Code is 
sought to be avoided is that on Gostha’s own 
showing the alleged dispossession was not in 
course of the execution proceedings bat much 
later thereafter. Under R, 100 no application is 
maintainable unless dispossession takes place as 
a direct result of the execution proceedings. 

[6] Mr. Janaii appearing on behalf of the 
defendant, on the other hand, contends that 
under R. 100 there is no reference to disposses¬ 
sion being limited to one in course of the execu¬ 
tion proceedings. The terms as contained in 
R. 103 are very general and the application of 
the rule ought not to be limited by practically 
introducing words whioh are not to be found 
there. If the provisions contained in R. 100 were 
to be interpreted as standing by themselves, 
there is room for argument, as oontended for by 
the defendant. Rule 100, however, cannot stand 
by iteelf. Whether the suit is barred by limita¬ 
tion or not ha3 to be decided on Art 11-A, 
Limitation Act. Article 11-A of the Act is in the 
following terms: 

"By a person against whom an order has been made 
under the Code of Civil Procedure, 1908, upon an aP' 
plication by the holder of a decree for the possession 
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of immovable property or by the purchaser of euoh 
property sold in execution of a decree, complainiog of 
resistance or obstruction to the delivery of possession 
thereof, or upon an application by any parson dispos¬ 
sessed of such property in the delivery of possession 
thereof to the deoree-holder or purchaser, to establish 
the right which he claims to the preseut possession of 
the property comprised in the order.” 

[7] As observed by Ghatterjee and Pearson 
JJ. in Nirode Borani Dasi v. Manindra Nara- 
yan, 26 0. W. N. 853: (A. I. R. (9) 1922 Cal. 229), 
and also in some other decisions, the provisions 
contained in R 100 of the Code have to be in¬ 
terpreted aud taken along with the provisions 
contained in Art. ll-A, Limitation Aot: 

‘‘But although the article does not refer to any sec¬ 
tion, tli9 order must be an order under 0 21, R. 103. 
That rule expressly refers to Rr. 98, 99 and 101 and 
these rules provide for investigation into a petition of 
objection. The right of suit is given by R 103 only 
when there is any order under R. 98, 99 or 101, and 
Art. ll-A merely provides for limitation applicable to 
such suits.” (at p.858). 

[8l Without any reference to any decided 
case on the point if we are to decide the point 
in i9sue on the provisions contained in Art. ll-A, 
Limitation Act read with R. 100 of 0. 21 of the 
Code, I do not think that there can be any 
doubt that dispossession referred to is one which 
takes place in coarse of the execution proceed, 
ings. The words "to the delivery of possession 
thereof" as appearing in Art. ll-A put the mat¬ 
ter beyond the shadow of aDy doubt. 

[9] Reference ha9, however, been made to a 
tleoision by Cuba J. in the case of Rajendra 
Kishore v. Asir Vila, 65 c L. J. 41G : (A. I. R. 
(26) 1938 Cal. 192), where there are observations 
■which Bupport the contention, as urged by the 
defendant. It appears that in the civil revision 
case, which was before this Court, Guha J. was 
satisfied that the Court ought not to interfere in 
that case even if the decision moved against 
were erroneous, as there was a more comprehen¬ 
sive remedy open to the petitioner to establish 
his title to the property bb against the person in 
whose favour the order had been made in a 
summary proceeding arising out of execution of 
a deoree. The learned Judge, however, had also 
considered the merits of the case, although the 
rule might have beeu discharged on the view as 
indicated above. The opinion expressed on the 
merits was mere obiter. It was held that what 
was contemplated under o. 21, R. 100 of the 
Code was a oase of dispossession by a deoree. 
holder of a person in possession other than the 
jadgment-debtor and the only question the 
Court has to consider is whether the disposses¬ 
sion was by a decree-holder or aaotion-pnrobaser 
as snob and not whether the dispossession took 
plaoe during or after the ^disposal of any execu¬ 
tion oase started at ths instance of the deoree. 


holder or auotion-purohaser. With great respect, 
I would differ from the view expressed by Guha J. 

[10] In the oaBe of Satya Naratn v. Jinsi 
Sail, A. I. R. (16) 1929 pat. 553 : (117 I. 0. 634), 
a Division Bench of the Patna High Court came 
to the conclusion that 

"Article 11 A would only apply if it is established that 
the plaintiffs are actually dispossessed of the property 
in course of the delivery of possession.” 

If there is no allegation that as a matter of fact 
the plaintiff has been dispossessed iu the course 
of the delivery po3Eession, the application must 
be thrown out on the ground that the same is 
not maintainable in law. 

[ 10 a] This view finds favour from the observa* 
tionsof Rankin C. J. so far as the particular oase 
is concerned in tbe case of Eiron Soshi Dasi 
v Official Assignee of Calcutta, 36 C.W.N. 965: 
(A. I. R. (20) 1933 cal. 246). At page 972 it is 
observed that 

"The question in tbis suit is whether an application 
having been made to Mr. Justice Greavc-s on 12th 
April 1923, by Kbanna saying that In spite of repeated 
demands Kirou Soshi was unwilling to give him posses¬ 
sion the dismissal of that application meant that Khans 
had one year only within whioh to bring his suit In my 
judgment, that is not so. Khanna's application was not an 
application within R. 97, the order wa3 not an order with¬ 
in R. 99 and this suit is not witbin R. 103, there having 
beeo no execution proceeding or no order made by the 
Court at any time direoting that Kbanna should be 
put into possession of the property on tbe strength of 
the sale certificate. The application may havo been dis¬ 
missed for this very reason." 

In the case now before me while dealing with 
the application filed by Gostha the learned 
Subordinate Judge had, as a matter of fact, 
come to the conclusion that that application 
was not maintainable in law, as tbe disposses¬ 
sion alleged was not in course of execution but 
subsequent to the alleged delivery of possession 
in course of the execution case. This is a muoh 
stronger one on the facts than the one whioh 
was before Rankin C. J. referred to above. 

[ill Reference may in this connection be made 
to the case of Biswmoar Bauerjee v, NabaKu. 
mar, 70 0. L. J. Ill: (a. I. R. (27) 1940 oal. 16) 
In that case the plaintiff had brought a Buit for 
recovery of possession of th8 land beyond one 
year of the date of the order under R. ICO of 0. 21 
of the Code. The defendant pleaded that the 
suit was barred under Art. 11A, Limitation Aot. 
Henderson J.'s view was that it was compe¬ 
tent for the plaintiff to prove in this suit that 
there was no dispossession of the predecessor 
of the defendant and consequently there was no 
foundation for an order under 0. 21, R. 100 If 
it held that there was no valid order under 
r. 100, Art. ll-A, Limitation Aot will not apply 
and in this view the suit was held not to be 
barred by limitation. The decision as above was 
also made on the view that the finding, whioh 
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might have been arrived at in a proceeding 
under 0 , 21 , 'R< 100, did not, in the circums¬ 
tances as stated above, operate as res judicata 
in the subsequent suit. Reference was made to 
the cas9 of Muthiah Chetli v. Palaniappa 
Chetti , 55 I. A. 256; A. I, R. (15) 1928 P. C. 139). 
Although the special facts which gave rise to the 
observations were different from those which 
appear in the present case, the general observa¬ 
tion and tho principle referred to by their Lord- 
ships of the Judicial Committee are apposite : 

“Tho point to ba considered is: — is tha appellant a 
person against whom an order as just described has 
been made? The Board is of opinion that the answer 
is in tho negative. By Art. 11, Limitation Act, already 
quoted, ho must be a person against whom an order 
has been made under tho Civil Procedure Code ‘on a 
claim preferred to, or an objection made to the attach¬ 
ment of, property attached in execution.’ The case thus 
comes to b9 narrowed down to whether it is a necessity 
of tho order here specified that the property to which 
a claim is made, or to the attachment of which there 
is an objection, must be property which had been 
dt facto attached. 

It would seem to be so by tho words, and by the 
very nature of the case, for tho only property referred 
to is 'proporty attached in execution’. Unless there 
has been an attachment, there can be no order made 
on an objection lodged to it, nor oan any claim be 
made to tho proporty so attached; and without such an 
order, thero is no terminus a quo for the running of 
limitation, and with this the limitation itself is non¬ 
existent. The first head of Art. 11, in tho opinion of 
their Lordships, can on its words mean nothing else.” 

As observed by the Judicial Committee the 
special point in issue in that case was that al¬ 
though there had been an order for attachment, 
that order bad not been given effect to. There 
was no dispossession therefore as there had been 
no attachment in execution. In the case of 
dispossession also, it must be in couree of exo- 
oution. 

[ 12 ] On a reading of the provisions contained 
in R. 100 of O. 21 of the Cod8 and Art. 11 -A, 
Limitation Act the only conclusion to whioh 
one may arrive at is that dispossesion must be 
in course of execution. But I may as well indi. 
cate that the wider interpretation attempted 
to bo put on R. 100 taken by itself by the 
learned advocate for tho defendant cannot be 
supported if reference is made to the position 
occupied as also its context in which it appears. 
Order 21 of tho Code deals with execution of 
decrees and orders. Tbe rules appearing under 
this Order are sub-divided under different sub. 
headings. All tbe different sub-headings deal 
with one or different possible stages and tbe 
adverse circumstances which may occur iu oourse 
of execution. After making provisions iu Rr. 41 
to 57 for attachment of property Rr. 58 to 63A of 
the Code are introduced to regulate investiga¬ 
tion of claims and objections. The next three 
sub-Uadings deal either with sale jointly or 
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with sale of movable or immovable properties. 
These cover Rr. 64 to 96. Rules 97 to 103 are the 
concluding rules of the Order under the sub¬ 
heading “Resistance to delivery of possession to 
decree-holder or purchaser.” Bearing in mind 
that tha proceedings contemplated under these 
ru’es are to be initiated in and to be dealt with 
by the executing Court, we may consider the 
implication of the different rules appearing 
under these sub. headings. Rules 97 to 99 un¬ 
mistakably refer to resistance or obstruction in 
oourse or execution. If possession is delivered 
and there is subsequent dispossession, such sub- 
sequent happening v/ould not be interpreted to 
invest the executing Court with jurisdiction to 
deal summarily with various questions of con¬ 
flicting title as will ordinarily arise in such oases. 
The provisions contained in this order are for 
the expeditious disposal of the execution proceed- 
ings. They do not contemplate to provide for a 
particular procedure notarising out of execution 
proceedings but outside the same From this 
point of view also I hold that R. :00 cannot be 
interpreted to be attraoted in cases where dis¬ 
possession is alleged in course of execution but 
subsequent thereto. 

[13] As indicated already, tbe learned Sub¬ 
ordinate Judge, while dealing with the applica¬ 
tion by Gostba purporting to be under B. 100 of 
O. 21 , himself pointed out that the application 
was not maintainable in law. In that view tho 
application was dismissed although there are 
observations dealing with some of the points 
touching tbe merits of the oase. If an applica¬ 
tion is held not to bo an application maintain¬ 
able under R. 100 of O. 21 of the Code, Art. 11-A, 
Limitation Aofc, will not be attracted. I therefor© 
bold that tbe present suit is not barred by limi¬ 
tation. 

[14] A decision on this point however does nob 
dispose of the whole oase. It is open to tho 
parties to adduce evidence in the present case to 
prove when dispossession took place. If it ia 
found that dispossession had, as a matter of 
fact, taken place in course of execution, that is, 
on 19th May 1936, when possession is alleged to 
have been delivered under O. 21, R. 95 of the 
Code, in spite of the fact that a oontrary allega¬ 
tion is made by the plaintiff, the suit must be 
dismissed and after the decision of the olaim 
case no suit as contemplated under 8. 103 wa9 
brought within one year and it is not open to tbe 
Court at this stage to decide tbe question of title 
which ought to have been raised at that stage or 
within one year of such dispossession. 

[15] If on the other hand, the final Court of 
fact comes to the conclusion that dispossession 
was not as alleged by the defendant but subse¬ 
quent thereto either as alleged by the plaintiff 
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or on any other date subsequent to the delivery 
of possession which took place on 19th May 1996, 
the plaintiffs’ suit has to be deoreed, as the title 
of the plaintiffs has not been destroyed by lapse 
of time. 

[16l There is no finding by the Court of 
appeal below as to the date on which the plain¬ 
tiffs were dispossessed. This matter must there, 
fore go baok to the Court of appeal below for a 
decision on this question of fact. If it is found 
in favour of the defendant the suit i3 to be dis- 
missed; on a contrary view the plaintiffs’ suit 
will have to be deoreed. 

[17] The appeal is accordingly allowed and 
the oase remanded to the Court of appeal below 
for a decision on the question of faot referred to 
above and for the final disposal of the suit 
according to the directions given above. The 
learned Subordinate Judge will proceed on the 
evidence already on the reoord. There will be no 
order for oosts in this Court. 

D.H. Case remanded. 


A. I. R. (37) 1950 Calcutta 559 fC. N. 210.] 

G. N. Das and Lahiri JJ. 

Adeline Maude Ellanor Catchick Nee 
Robertson and another—Plaintiffs — Appel¬ 
lants v. Sunderlal Daga and others — Defen¬ 
dants — Respondents. 

A. F. 0. D. No. 110 of 1945, D/- 18-8 1949. against 
decree of Sub-Judge, 2nd Addl. Court, 24 Ferganas, 
D/- 29-11-1944. 

(a) Succession Act (1925), S. 307—(Case under 
Succession Act (1865), S. 269, corresponding to 
S. 307)—Executor —Power to dispose of property— 
Duty ol parties dealing with executors—Power to 
charge estate for necessary repairs — Burden of 
proof. 

The alienee from an executor who is aotiDg as euch 
has a right to infer that the latter is acting fairly. The 
faot that the alienation does not purport to be made 
for administrative purposes does not affect hii title. 
The alienee ia not bound to see to tbe application of 
the money. The immunity is however lost when the 
alienee has notice, aetua) or constructive, of tbe title of 
other persons and of tbe fact that the executrix acting 
In brcaoh of trust, or the alienation is made for purposes 
which the executor has no power to do in the oourse of 
administration. Tbe power of tbe executor dees Dot 
extend to authorise him to sell or pledge tbe testator’s 
assets with a creditor of his own, so as to preveDt the 
persons interested in the testator’s will, from following 
them. [Para 35J 

An exeoutor represents the estate aDd has, in ordi¬ 
nary course of management, power to efftet necessary 
repairs and to efleot improvements which are reason¬ 
able and proper, For suoh purposes, be cao obarge tbe 
estate. [Para 41] 

The burden rests upon the person impeaching tbe 
validity of the transaction to prove that the alienee bad 
notice of the faots. [Para 47] 

Where the executrix aoling as such executes a deed 
of release, tbe consideration consisting of part of tbe 
dues on a promissory note, the deed of release Is bind¬ 


ing on the estate and passes title to the transferee. 

[Para 49] 

Annotation : (’46-Mao.) Suoceesion Act, S. 307 

N. 1. 3. 

(b) Succession Act (1925), Ss. 332, 333, 335- 
Assent to legacy by execute r. 

The assent required by the Act may be given in fact 
or may be inferred, the inference beiDg made where tbe 
executor has so acted as to involve as a matter of 
necessary inference, bia having done so. The mere fact 
that an executor who is also a devisee, includes pro¬ 
perty of his own in the security or gives security for 
an originally unsecured advance is not sufficient to 
rebut tbe ordinary presumption that the money had 
been raised for administrative purposes. [Para 53] 

Annotation: (’46-Man.) Succession Act, S. 332, N. 1; 

S. 333, N. 1; S. 335, N. 1. 

Atul Ch. Gupta and Upendra Ch. Afallik 

—for Appellants, 

Dr. Naresh Chandia Sen Gupta and Jnanendra 

Nath Bakshi — iot Respondents. 

G. N. Das J—This is an appeal by tbe plain¬ 
tiffs againet a decision of Mr. B. Mookerjee, 
Additional Subordinate Judge, and Court, Ali. 
pore, District 34 Parganas, dated 29th Novem¬ 
ber 1944, dismissing their suit for poseeseion 
and me3ce profits. 

[ 2 ] The plaintiffs’ case is that the disputed 
property and other properties belonged to their 
father George Adolphus, RobertsoD. The latter 
was at all material times, living separate from 
his wife Olivia by whom he had several children. 
He bad by one Mrs, Adeline Maude Bredce, a 
widow, two daughters viz., tbe plaintiffs. 

[3] On 4th July 1892, Mr. Robertfon executed 
a will. The will inter alia provided that Mrs. 
Bredee would be entitled to the disputed pro¬ 
perty for her life and the remainder would go to 
the plaintiffs. Mrs. Bredee and tbe testator’s two 
brothers William Cecil Robertson and Edwin 
Robertson were appointed executors. 

[4J On 12th January 1894, a son named Georg© 
Nathaniel Robertson was born of Mrs. Bredee by 
the teetator. 

[5] On llth June 1899, the testator executed a 
codicil modifying eeverat dispositions made in 
the will. The effect was that aB regards the dis¬ 
puted property, it was to devolve on Mrs. Bredee 
for her life and the remainder was to go to the 
plaintiffs and the said George Nathaniel Robert¬ 
son in certain contingencies. 

[6l Mr. William Cecil Robertson, one of tbe 
executors, having (Jjed, one Joseph Leslie was 
appointed an exeoutor in his place. 

[7] Tbe teetator died on SOfch August 1898. 
Mr. Edwin Robertson did not join in tbe appli¬ 
cation for probate of the will and the codicil 
wbioh was filed by Mrs. Bredee and Mr Joseph 
Leslie on 13th September 1898 in the Original 
Side of this Court. Probate was granted on 13th 
November 1898. 

[Si Joeepb Leslie died on 27th May 1901. On 
9tb August 1901, Mrs. Bredee for self and as ex- 


5G0 Calcutta Adeline Maude v. Sundeblal Daga ( G . N . Das J .) 


cutrix to the estate of George Adolphus Robert- 
eou, mortgaged the disputed property to one Na- 
rondranath Mookerjee to secure an advance of 
Rs. 0,000 with interest at 9 per cent, per annum 
with quarterly rests for the alleged purpose of 
paying off debts inourred for effecting thorough 
repairs and making substantial additions and 
alterations in the disputed property. 

[3] On 3rd December 1901, Mrs. Bredee for 
self and as executrix raised a sum of Rs. 1.000 from 
the said Narendranath Mookerjee on a further 
charge of the disputed property, on similar con- 
ditions and for the same purpose. On 7th August 
1903, Mrs. Brede9for self and as executrix relea. 
3.-d the equity of redemption in the said pro¬ 
perty in favour of the said Narendranath 
Mookerjee for a consideration of as 3,168 only. 

[10] On Sth April 1904, the said George Na¬ 
thaniel Robertson died. On 22nd January 1934, 
the said Narendranath Mookerjee took a loan 
from the defendant on a mortgage by deposit of 
the title deeds of the disputed property and of 
other properties. Tho said Narendranath Moo. 
kerjee instituted a suit being Suit No. 169 of 1935 
for redemption of the said mortgage in the Ori¬ 
ginal Side of this Court. 

[Ill Pursuant to a preliminary and a final 
decree in the said suit, the disputed property 
and certain other properties were sold by the 
Registrar of this Court on llth May 1938 and the 
defendant was declared the purchaser; the sale 
was confirmed and on 27ch September 1938 a 
sale certificate was issued in favour of the defen¬ 
dant; tho defendant took possession through Court 
and is in possession. 

[12- Mrs. Bredee died on 13 th September 1941; 
and in terms of the will and the codicil, the 
plaintiffs have become entitled to the disputed 
property. 

[13] The plaintiffs further alleged that prior 
to 9th August 1901, the estate had been fully 
administered and that no money was required 
for purposes of administration at the date of 
the mortgage in favour of the said Narendranath 
Mookerji or at any later date; that at the mate¬ 
rial dates, Mrs. Bredee was in possession as 
legatee and not as executrix, and the said Na- 
rendranath Mookerjee had notice, actual or 
oonstruotive, of these facts; that accordingly no 
title except that of Mrs. Bredee as legatee passed 
to the said Narendranath Mookerji and to the 

defendant. 

[It] The plaintiffs prayed for recovery of 
possession, mesno profits and certain incidental 
reliefs. 

[15] The defendant filed a written statement 
and pleaded inter alia that the estate of George 
Adolphus Robertson had not been fully admi¬ 
nistered at the material dates, and that Mrs. 
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Bredee was at the time, in possession as exe¬ 
cutrix, that the mortgage, further charge, and 
release were bona fide documents, the moneys 
raised thereby were required for administrative- 
purposes; that the executrix was not guilty of 
any breach of trust and the said Narendranath 
Mookerji had no notioe, actual or constructive, 
of any fraud or breach of trust, that the title to 
the disputed property validly passed to the said 
Narendranath Mookerjee and subsequently to 
the plaintiff; that the heir of the said Narendra. 
nath Mookerji was necessary party; that the 
plaintiffs kaew about their rights and did not 
assert the same at the date of the transactions 
and their claim is barred by estoppel, waiver 
and acquiescence. 

[16] The following issues were framed for 
trial. 

1. la the suit maintainable ? 2. Is the suit bad for 
non-joinder of parties ? 3. Is the suit barred by estop¬ 
pel, waiver and acquiescence ? 4. Is the suit properiy 
valued for court-fee ? 5. Was the estate of the testator 
fully administered prior to August, 1901 ? Wa9 Ade¬ 
line Maude Bredee then in possession of the property 
as executrix, or a mere legatee ? 6. Did the said Ade¬ 
line Maude Bredee mortgage and sell the property as 
executrix ? Was she entitled to do so ? Are suoh tran¬ 
sactions binding on the legatees ? Are their interests 
affected thereby ? 7. Were tho transactions for lawful 
consideration ? This issue was deleted by order dated 
23rd November 1944. 7. Wa3 Narendra aware of the 
said transaction a3 alleged in the plaint? 8. Was 
Narendra’s title to the property absolute and complete? 

9. Are plaintiffs legatees under the will and are they 
entitled to maintain this cause against the defendant? 

10. What damage, if an 7 , is plaintiff entitled to and 
what relief, if any, is plaintiff entitled to ? 

[17] By order No. 34 dated 28th April 1943, 
issue No. 4, was decided in favour of the plain¬ 
tiffs, The finding on the isBue has not been con¬ 
tested on behalf of the respondents in this appeal. 

[18] Is3uo3 Nos. (l), (2), (9) were deoided in 
plaintiffs’ favour. The findings on these issues 
have not also been challenged on behalf of the 
respondents in this appeal, 

[19] The findings on issues (3), (5), (6), (7), 
(8), ( 10 ) were in favour of the respondents. In 
the result, the suit wa3 dismissed with costs. 
The plaintiffs have preferred this appeal. 

[20] Mr. Gupta for the plaintiffs-appellants 
pressed the following points: (1) That the ad. 
ministration of the estate of Robertson was 
complete before the date of the mortgage and 
of the later traneaotions and that at these dates 
Mrs. Bredee could not act as executrix but only 
as a legatee. (2) Assuming that the administra¬ 
tion was not complete and Mrs. Bredee could act 
aa executrix virtue officii she has no right to 
transfer more than her life estate for the pur- 
poses mentioned in the documents. (3) That the 
purposes recited in the documents were illusory. 
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(111 The findings of the learned Subordinate 
Judge that Nacendra bad no notice, aotual or 
•-constructive, of any extravagance or waste on 
*be part of Mrs. Bredee or that; Nacendra ad. 
vanced money to her believing the reoitals to be 
4rue were not disputed before us. 

{ 22 ] It is not disputed that the effect of the 
■will (ex. 4) and the codicil Ex. 5, was (1) to be- 
queath the household furniture, gold and jewel¬ 
lery and other moveables in the Lillooh house 
and a sum of Rs. 100 to the testator’s wife 
Olivia Laura Robertson and sum of Rs. 100 
«aoh to a son and 2 daughters born of her and 
a further sum of Rs. 1000 to another daughter 
born of her, should she remain a spinster up to 
the time of the testator' death but to be reduced 
to Rs. 600 in oase she marries; (2) a life estate 
in 19 and 20 Ganal Street to Mrs. Bredee with 
a remainder absolutely to his illegitimate child¬ 
ren, viz., the plaintiffs and a son named 
Oeorge Nathaniel Robertson; (3) the rest and 
residue of the testator's estate, of what nature 
oi kind soever, including lands and houses, (if 
«ny) company’s papers, moneys in the testator’s 
possession at the time of his death and moneys 
-that shall or may be due and payable to him 
<and all the household furniture; jewellery, 
moneys, and other moveable properties that 
■shall or maybe in the bouse in whioh Mr. Bredee 
may be residing, absolutely to her. 

[23] On 13th November 1898, probate of the 
will and oodioil was granted by this Court. The 
list of assets annexed to the petition for probate 
shows that the estate was value! at Rs. 37,469 a9. 
5 pies 6 only, and included large sums due to the 
testator at his death. No debts due by the tes- 
tatoc were mentioned. Paragraph (5) of the 
plaint states that the testator had no debts. 
Paragraph (9) of the written statement does not 
specifically traverse the allegation. But in para. 
‘{6) there is a general denial of all allegations in 
the plaint whioh are not expressly admitted. 
There is no evidence that the testator had no 
debts. The liet of assets filed shows that a large 
•sum was due to the testator from various people. 
Paragraph (6) of the plaint and para. ( 10 ) of the 
written statement would shew that Rs. 6500 was 
received from the purchaser Mr. A. P. Houghton, 
and it ie likely that the sum was received about 
Vth January 1899 when the conveyance wa3 exe¬ 
cuted. There is no evidence whether the other 
earns due from the persons named in the peti¬ 
tion for probate were realised and if bo, when. 
No inventory or aooount whioh was required to 
be filed nnder 8. 317, Succession Act, by the exe- 
outrix, has been produced. 

[14] The testamentary expenses would be a 
dairly large Bum. The pecuniary legacies whioh 
would be payable under the will and the codicil 
I960 0/71 A. 72 


might Gome up to rs. 1900. The residuary estate 
was given to Mrs. Bredee. The exeoutor Mr. 
Leslie and the executrix Mrs. Bredee were not, 
however, obliged tospend all the receipts towards 
meeting the testamentary expenses and the pecu¬ 
niary legaoies. Mrs. Bredee required moneys 
for maintaining herself and her infant obildren. 
In these circumstances, it is difficult to draw 
the inference that the estate was fully adminis¬ 
tered before the date of the mortgage and fur¬ 
ther oharge. 

[25] The observation of Kekewitoh J. in re 
Timmis ; Nixon v. Smith (1902) 1 oh. 176: (71 
L. J. ch. 118) to the effeot that “There was no 
apparent obstacle in winding up the estate in a 
reasonable time, an! I must assume that the 
executors did their duty” has no application 
to the faots of the present case. In the case of 
John Agahog Vertanus v. James Golder Robin¬ 
son, 64 I.A. 276: (A. I. R. (14) 1927 P. O. 161) On 
which reliance was placed by Mr. Gupta, the 
transactions which were in question took place 
long after the death of the testator and it was 
apparent that the administration must have been 
Completed long ago. 

[ 26 ] The first contention raised on behalf of 
the appellant must therefore be overruled. 

[27] It follows that Mrs. Bredee oould not be 
said to have no duty to perform as exeoutrix 
and that she could act as such virtute officii at 
the relevant dates. 

[ 28 ] The Becond contention proceeds on the 
above assumption. What is contended for, is 
that the purposes mentioned in the relevant 
documents were not administrative purposes, 
and a transfer for such purposes was in exoess 
of the powers of the exeoutrix and oould not 
pass the title to the estate. 

[29] The first document is the mortgage bond 
Ex. A dated 9th August 1901. It reoites the pur- 
chase of 19 and 20 Canal Street by the testator 
on 12 th September 1897, the title of Mrs. Bredee 
and of her illegitimate ohildren including the 
plaintiffs to the disputed property, under the 
will and the codicil, the grant of probate by the 
High Court on 13th November 1898 and the sale 
of 20 Canal Street, and of part of 19 Canal Street 
to A. P. Houghton in January 1099 for the con¬ 
sideration mentioned, and the death of the oo- 
exeoutor Joseph Leslie on 27tb May 1901 without 
leaving any funds for the administration of 
the estate. The deed then prooeeds to state 
that the bouse and premises No. 19 Canal 
Street “was in a very bad state of repairs and 
was about to come down unless necessary repairs 
were given to it.” And that the mortgagor as exe¬ 
outrix inourred debts to a large extent for the pur. 
pose of thoroughly repairing the said premises and 
for making substantial additions and alterations 
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thereto.” The deed then goes on to state that as 
the debts have beoome pressing, and there was 
no money in the hands of Mrs. Bredee the exe- 
cutrix, the latter applied as such executrix to 
the mortgagee “for a loan to her as such execu¬ 
trix of the sum of Rupees six thousand upon 
security of the said house and premises No. 19 
Canal Street” and “the said mortgagor for her- 
eelf and as personal representative” of the said 
deceased testator, granted, conveyed, transferred 
and assigned to the mortgagee, his heirs, repre¬ 
sentatives and assigns tbs said house and pre¬ 
mises no. 19, Canal Street, on the terms and 
conditions mentioned, the due date of payment 
was fixed for 9th August 1903. The recital of 
consideration shews cash payment of the same. 

[30] The deed of further oharge, Ex. 0, fol¬ 
lowed about 3 months later and is dated 3rd 
December 1901. It incorporates Bimilar recitals 
and states that the loan taken under the deed of 
mortgage, Ex. B, proved insufficient to pay the 
debts incurred by Mrs. Bredee for the purposes 
reoited in Ex. B. The consideration is recited to 
have been paid in cash. 

[ 31 ] The deed of release of the equity of re¬ 
demption by Mrs. Bredee, Ex. B, is dated 7th 
August 1903. It contains recitals similar to those 
in the mortgage deed Ex. A, the consideration is 
RS. 10 937-0-6, being the sum total of R8. 7769-0-6, 
due on the mortgage and further charge, Rs. 1668 
being the amount of principal and interest due on 
a promissory note dated 28th April 1902 executed 
by Mrs. Bredee, and R3. 1600 in cash. 

[32] The learned Subordinate Judge held that 
the reoitals in the deeds of mortgage and further 
charge had not been shown to be untrue. As re¬ 
gards the deed of release the learned Subordi¬ 
nate Judge was of opinion that the plaintiff had 
not shewn that the sum of Rs. 1000 borrowed on 
a pronote was not taken for purposes other than 
administration. The learned Subordinate Judge 
held that all these transactions were entered into 
in due course of administration of the estate and 
were binding on the plaintiffs^and their interests 

were affected thereby. 

[ 33 ] In order to deal with the contentions 
raised on behalf of the appellant, we have to 
consider the extent of the power of disposal 
enjoyed by an executor at the relevant dates. 
The law was at that date, contained in S. 269, 
Succession Act (x [10] of 1865). The seotion, 
practically corresponds to B. 307 of the present 
Succession Act, XXXIX [39] of 1926. In the pre¬ 
sent oase, the will and codioil do not impose 
any restriction on the powers of the executors. 
The Act gives the executor powers at least as 
extensive as those enjoyed by executor in 
England before 1926: Qitarani De v. Narendra 
Krishna De, 60 cal. 894:(a.i.r.(20) 1933 Cal. 429). 


[34] The principle why exeoutors are vested 
with such large powers was stated by Lori 
Thurlow in Scott v. Tyler, 2 Dick 725: 

“It i3 of great consequence that no rule Bhould be^ 
laid down here which may impede executors in their 
administration or render their disposition of the testa¬ 
tor’s efieota unsafe or uncertain to the purchaser, hie 
title i3 oomplete by sale and delivery what besomes o£ 
the price is of no concern to him.” 

[35] The alienee from an executor who is aofc-, 
ing as suoh has a right to infer that the latter is 
acting fairly. The fact that the alienation does 
not purport to be made for administrative pur¬ 
poses does not affect his title. The alienee is not 
bound to see to the application of the money. 
The immunity is however lost when the alienee 
has notice, actual or constructive, of the title of 
other persons and of the fact that the executor i9 
acting in breaoh of trust, or the alienation is. 
made for purposes whioh the executor has no 
power to do in the course of the administra¬ 
tion, Watkins v. Cheek, (1825) 2 Sim. & St. 19&: 
(25 R. R 181). In Roper on Legacies (4th Edn ), 
p. 447 , it is stated that the power of the execu¬ 
tor does not extend to authorise him to sell or 
pledge the testator’s assets with a oreditor of 
his own, so as to prevent the persons interested 
in the testative will from following them, for 
the law seems to say, as declared by Lord Ken¬ 
yon “Let the executors do their duty and let 
the authority cease when injustica begins.” 

[36] The extent of the executor’s (alienee’s ?>• 
duty to inauire cime up for consideration ink 
the case of Sunil Kumar Kerr v. Sisir Kumar* 
67 I. A. 102: (A. I- R. (27) 1940 P. o. 80) where 
the facts were shortly these: one Thakurdae> 
Kerr carried on business as book-sellers and 
publishers under the name and style of R. Cam- 
bray & Co. Ha exeouted a will appointing his two 
sons as exeoutors and directing them to oarry 
on the business. The exeoutors proved the will 
after the testator's death. They later raised: 
money on a mortgage. The mortgage bond did 
not shew that the money was in faot required for 
a new business to be started at Madras. The> 
mortgagees sued upon the mortgage and obtained, 
a final deoree. Some of the sons of the executors 
brought a suit for construction of the will, for ad¬ 
ministration and for declaration that the mort- 
gage deoree was not binding on the estate a3 the^ 
mortgage was taken for starting a new business. 
The decree of dismissal of the suit was main- 
tainad by the Privy Oounoil, their Lordships* 
observing that the transferee was not bound to- 
inquire beyond the will, on the ground that muoh. 
of the usefulness of the statutory power conferred, 
by S. 807 on exeoutors would be nullified if an 
extended duty of inquiry was imposed on partiess 
dealing with exeoutors. 
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[37l Tested in the light of the above principles 
the question which arises with regard to the 
mortgage and the farther charge is whether the 
expenses of repairs and improvements are ad¬ 
ministrative purposes for which executors can 
charge the estate. 

[38] As already stated the transactions in 
question took place before the present Succes¬ 
sion Act (xxxix [39] of 1925) came into force 
and are governed by the Indian Succession Act 
X [10] of 1865. In the latter Aot there was no 
section corresponding to S. 308 of Aot XXXIX 

[39] of 1925 which defines the general powers of 
administration possessed hy executors. 

[39] The expenses incurred were for thorough 
repairs and substantial additions and altera¬ 
tions. The property was bequeathed to the exe- 
cutrix Mrs. Bredee for life with a remainder to 
the plaintiffs. Mr. Gupta first contends that in 
the absence of a covenant to repair contained 
in a will or a deed of transfer the liability to 
pay for the same rest3 as between the tenant 
for life and the remainderman in the former 
and the same rule applies to the case of impro¬ 
vements made by the life tenant. This may be 
conceded, Rowley v. Ginnever, (1897) 2 Ch. 503, 
Re Bailee's settled Estate, (1923) 2 ch. 128 : (92 
L. J. Ob. 329). 

[40] The further contention of Mr. Gupta 
that in administration of the estate, the executor 
has to follow the above rule and oannot burden 
the remainder in any circumstances, cannot 
however, be accepted. 

[41] An executor represents the estate and 
has, in ordinary course of management, power 
to effect necessary repairs and to effect improve¬ 
ments whioh are reasonable and proper. For 
Buch purposes, he can oharge the estate. 

[42] In Marguis of Bute v. Rydar, (1884) 
27 Oh. D. 196 where the trustees under the will 
of the plaintiff's father employed a large annual 
surplus of income to the payment of improve¬ 
ments it was observed that: 

“II they, tbe trustees, bad raised tbe money by sale 
or mortgage, they would have charged the corpus of the 
estate, that they were at libety to ohargo the estate 
cannot be disputed, but there is clear authority for 
holding that In no oase can the ezeroise by the trustees 
of their discretionafleot the rights of the parties inter se.” 

[43] The above oase has been followed in 
Ouchterlony v. OuchterUmy , 11 Mad. 360. 

[44] In Williams on Executors Edn. 12 vol. 1 
part ill, Book 1 , p. 582, the law is thus stated: 

"Personal representatives may for purposes of ad* 
ministration or during a minority of any benefioiary or 
tbe subsistence of any life estate or anti! tbe period of 
distribution arises, effect certain anthorised improve¬ 
ments upon any land vested in them as suoh.” 

[45-46] In this state of the law, it is difficult 
to wy that the alienee Narendra Nath Mokberji 


was not entitled to advance the morey for the 
purposes reoited. 

[ 47 ] There is nothing on the record to shew 
that the alienee had any notice of the fact that the 
repairs or improvements were unnecessary or 
that the sums alleged to be required for the 
purpose were inflated. The burden rests upon 
the person impeaching the validity of the trans¬ 
action to prove that the alienee had notice of 
the facts Goner v. Cartwright, (1876) 7 H. L. 
731 : (46 L. J. oh. 605). The plaintiffs have fail- 
ed to discharge the burden in the present case. 
The mortgage and the deed of further charge are 
therefore binding on the plaintiff. 

[48] Coming to the deed of release Ex. B, a 
part of the consideration consists of tbe dues on 
a promissory note. There is no evidence as to 
purpose of the loan. The alienee was entitled to 
assume that it was duly inourred. Both as 
regards this Eum and the additional oash con¬ 
sideration, the alienee could truet the person 
whom the testator bad trusted and appointed as 
executrix. There is nothing to suggest that at 
tbe time the alienee had any notice that the 
money was borrowed for improper purposes. 

[49] If the moneys as aforesaid bad not been 
the subject of tbe deed of release, different con¬ 
siderations might have arisen. In that oase, the 
lender who could have only stood in the shoes 
of the executor and rely on the latter’s indemnity, 
would be required to prove that tbe loan was 
taken for administrative purposes or benefited 
the estate; Manindra Chandra v. Sudhir 
Eriihna, 59 Cal. 216 : (A. I. R. (19) 1932 Cal. 182). 
The position here is different, as the executrix 
aofcing as such executed a deed of release for con¬ 
sideration as recited in the deed of release. 
Geetaranee v. Narendra Krishna De, 60 cal. 
394 : (A. I. B. (20) 1933 Cal. 429). 

[50] We accordingly hold that the deed of 
release is also binding on the estate and passed 
the title of tbe plaintiff. 

[ 61 ] Mr. Gupta also contended, as a subsi¬ 
diary point that tbe assent of the executors to 
the plaintiff’s legacy must be presumed from the 
fact that in the deed of mortgage, the executrix 
purported also to mortgage her life-estate. 

[ 62 ] Reference was made to ss. 332, 333, 335, 
Succession Aot, and it was urged that assent of 
the executors to tbe legacies Bhould be inferred. 

[63] This question was not specifically put in 
issue. In Sunil Kumar v. Sisir Kumar, 67 I. a. 
102 : (a. I. R. (27) 1940 P. C. 80), their Lordships 
of the Judicial Committee were of opinion that 
the question of assent was one of fact, and 
did not allow the point to be raised at that stage. 
Tbe aseent required by the Aot may be given in 
fact or may be inferred, the inference being 
made where the executor has so acted as to 
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involve as a matter of necessary inference, his 
having done so. The mere fact that an executor 
who is also a devisee, inoludes porperty of his 
own in the security or gives seourity for an 
originally unsecured advance is not sufficient to 
rebut the ordinary presumption that the money 
had been raised for administrative purposes. 
Barrow v. Griffith, (1864) 11 Jnr. (N. 8.) 6 : 
(147 R. R. 783); Miles v. Durnford, (1852) 2 De. 
G. M. & G. 641 : (21 L. J. Oh. 667). 

[54] It is, therefore, not permissible to con¬ 
clude from the bare fact that the executrix 
purported also to convey his life estate, that the 
assent had been given to the plaintiff's legacies. 
This contention is also overruled. 

[55] The third contention that the recitals are 
illusory remains to be discussed. 

[56] In the plaint, the plaintiff alleged that 
Mrs. Bredee had a joint business in horses with 
one Inglis Harvey. The allegation was denied 
in the written statement. The alleged deed of 
partnership is not signed by Mrs. Bredee and is 
undated. The only evidence is that of plain¬ 
tiff 1 who was at the time about 13 years old. 
The transaction took plaoe about 40 years ago. 
Plaintiff l is an interested witness. CJorrobora. 
tive evidence could have been produced but has 
not been produced. On the evidence of plain¬ 
tiff 1 , the business continued till 1939. Persons 
who carried on the business or who were custo¬ 
mers or neighbours could have been examined. 
The quick march of events affords room for 
suspicion. But on the evidence as a whole, the 
conclusion does not follow that the moneys were 
borrowed 'for the alleged horse business. The 
plaintiffs and their mother were on the plaintiff’s 
evidence on good terms. The payment of con¬ 
sideration on the disputed transactions was not 
challenged. 

[ 57 ] The burden lay on the plaintiff to dis¬ 
prove the falsity of the reoitals made in the old 
documents. In our opinion, the third contention 
must also be negatived. The result, therefore, is 
that the appeal fails and must be dismissed. 

[68] In the facts and oiroumstances of the 
case, we direct that the parties do bear their 
own costs in this appeal. 

[59] Lahiri J.—I agree. 

V.B.B. Appeal dismissed. 

fi. I. R (37) 1950 Caloutta 564 [C. N. 211.] 

Roxburgh J. 

Bajranglal Jhunjhunwalla — Petitioner v. 
Sm. Solaki Marwarini and another—Opposite 
Party. 

Civil Rule No. 223 of 1950, D/- 19th July 1950, from 
orders of 2nd Court Munsif, Asaosol, D/- 10th Febru¬ 
ary 1950 and 11th February 1950 respectively. 


Marwarini (Roxburgh J.) A. I. R. 

Civil P. C. (1908), S. 148 _ Extension of time for 
payment of costs in conditional orders. 

Where the Munsiff in relation to a proceeding under 
O. 9, R. 9 passes the following order: “That the Miro. 
case be allowed on contest provisionally. The peti¬ 
tioners to pay Rs. 35 to the opposite party No. 1 by 10th 
February 1950, upon which the suit will be restored to 
file. In default, the Mlsc. case Bhall stand dismissed," 
the order in question is not a complete final order. The 
order is, a3 it were, in two parts with a condition, and 
so long as the actual order of dismissal has not operat¬ 
ed (i. e., before the expiry of the time), the Court has 
still seisin of the case and has jurisdiction to extend 
the time under 8. 148. [Paras 1 & 5] 

Annotation : (’50 Com.) Civil P. C., S. 148, N. 5. 

Jagdish Ch. Ohose — for Petitioner. 

Prasun Ch. Ohose — for Opposite Party. 

Order. — This is a rule against an order of 
the Muoaiff of Asansol in relation to a proceed¬ 
ing under o. 9, R. 9, Civil P. O. On 30th January 

1950, he passed the following order: 

“Thatthemiscellaneousoasebe allowed on contest pro¬ 
visionally. The petitioners to pay Rs. 35 to the opposite 
party No. 1 by 10th February 1950 upon whioh the 
suit will be restored to file. In default, the miscellaneous 
case shall stand dismissed." 

[ 2 ] On 10 th February the petitioner in the 
miscellaneous oase asked for further time to 
deposit the amount of B3. 35. This was refused, 
the order being, "the petitioner must pay the 
money to-day failing which the miscellaneous 
case stands dismissed. The petition is rejected." 
Later on, on the same day the petitioner filed 
another petition asking for one day’s time only 
to deposit the money. The order is, “Heard 
pleader. The prayer i3 considered and time is 
allowed. 11th February 1950 for depositing the 
amount failing which the miscellaneous case 
shall stand dismissed," in other words, after 
hearing the parties the Munsiff finally granted 
one day’s extia time. He had seisin of the case 
and, in fact, the parties were present and were 
heard on the question. 

[3] The petitioner here relies on the decision 
of Edgley J. in the case of Muhammad Asraf 
Ali v. Nabijan Bili, 43 0 , W. N. 417 : (a. I. R. 
(26) 1939 Cal. 581) for a contention that the order of 
30th January here was a final order and could 
not be altered by the learned Munsiff exoept by 
way of formal review. It is to be noted that in 
the case considered by Edgley J. the faots were 
that the application for extension of time was 
made after the time had expired. It is true that 
some of the reasonings of the learned Judge in 
support of his order would also cover a case 
such as the present were the application for 
extension of time was made before the expiry of 
the order. 

[4] In my opinion, however, it is dear from 
the order of 30th January that it was in part of 
a provisional nature as the learned Munsiff 
himself expressed it. I do not think it oan be 
said that he had entirely by his order divested 
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himself of the power given under s. 148, Civil 
P. 0., to alter the form of his provisional order, 
that is to say,. to extend the time. On loth 
February he firBt passed the order saying that 
the amount must be paid within that day and 
then finally allowed a day, eaoh time repeating 
that on failure of deposit the suit will stand dis¬ 
missed. 

[5] Once the period has expired and the order 
of dismissal has operated, then, clearly it can be 
said that whatever may be provided in 8. 148, 
Civil P. 0, after the suit has actually been 
dismiseed the Court has no juriediotion to alter 
the order of dismiesal except by way of formal 
review. With great respeot, I think it is going a 
little too far to say that orders in the form of 
the order passed by the Munsiff here on 30th 
January are complete final orders. The orders 
are, as it were, in two part3 with a condition 
and, in my opinion, so long as the actual order 
of dismissal has not operated, the Court has 
still seisin of the case and has still jurisdiction 
to make use of the powers given under S. 148, to 
extend the time. No case has been cited before 
me in which it has been held that an applica¬ 
tion for extension of time made within time can¬ 
not be allowed. 

[6] The result is that this rule is discharged. 
I make no order as to costs. 

[ 7 ] I am asked to point out that the point 
raised in Para. 6 of the petition to this Court 
has not been agitated here and is still open. 

V.B.B. Buie discharged. 

A. I. R. (37) 1950 Calcutta 865 [C. N. 212.] 
Sen and Chunder JJ. 

Jageswar Sow and others — Appellants v. 
The King. 

Criminal Appeal No. 137 ol 1949, D/- 11th January 
1950. 

Criminal P. C , (1898), Ss. 161, 162 and 418—Trial 
by jury—Record of statement jointly during inves¬ 
tigation—Effect. 

The police may not reoord any atafement at all but 
ii they chose to record any Btatement a3 important or 
necessary they are not to do so In a ‘boiled form’ but 
separately under eaoh such witness bo that the defenoe 
may use it in accordance with 8. 162 of the Code. 
Where, therefore, the statements of the witnesses were 
recorded in a joint form and not separately and no copy 
of them could be supplied to defenoe under 8.162, the 
oonviotion was set aside. [Parse 2 and 3] 

Annotation: (’60-Oom.) Criminal P. C-, 8. 161, N. 

8 .162, N. 8; S. 418, N. 3. 

S. 8. Mukherjee — for Appellants. 

J. M. Banerju — for the Crown. 

Chunder J. — This is an appeal against the 
oonviotion of the three appellants under 8. 3o4, 
Part II read with s. 84, Penal Code, and a sen* 
tenoe of eight years' rigorous imprisonment and 


further of the appellant Balabhadra Sow under 
S. 323, Penal Code, with rigorous imprisonment 
for three months, the sentences to run concur¬ 
rently in his oase. The verdict of the jury was 
unanimous and was accepted by the Additional 
Sessions Judge of Midnapore. 

[2] One Mahadeb Pal is said to have been 
attaoked by the three appellants and others and 
such injuries were inflicted as subsequently re¬ 
sulted in his death. A first information report 
was made to the thana by a chowkidar which 
was entered in the general diary. Subsequently, 
another local man Janmanjay gave a further 
information and it appears that this was not 
rightly allowed to go in evidence in view of 
8. 162 , Criminal P. C., as the police had already 
started investigation. It further appears that 
when the Sub-Inspector came to the locality none 
of the witnesses who are alleged to have been 
eye-witnesses made any statement to him regard¬ 
ing any of these persons and it further appears 
that subsequently an explanation was asked for 
and obtained from them by the Sub Inspector. 
It appears that following the usual praotice of a 
most objectionable nature these statements were 
taken down in what is oalled the "boiled” form. 
There is absolutely no justification for this sort 
of statements being recorded together. It has 
been made clear by the amendment of S. 161, 
Criminal P. 0., that the police may not record any 
statement at all but if they choose to record any 
statementasimportant or necessary they are not 
to do so in a boiled form but separately under 
each such witness so that the defence may use it 
in accordance with 3- 162 of the Code. This haB 
been repeatedly pointed out by this Court and is 
still being pointed out without, it appears, much 
effect. There is absolutely no justification foe 
flouting the Legislature and the Courts by the 
police authorities. The evidence of the Sub- 
Inepeotor Santosh Kumar Munsbi, prosecution 
Witness no. 16, is that he ba3 dona this under 
instructions received from his superior officers. 
Nothing can be more astounding than this and 
one cannot but too severely condemn suoh in¬ 
structions being given contrary to the letter and 
the spirit of the Code. It further appears that 
as these statements were said to have been in a 
boiled form and as it was considered that the 
defence would not be entitled to such statements, 
proper materials could not be placed before the 
Judge and the jury. In view of the order we are 
going to pass it will not be at all proper for us 
to express aDy opinion on the merits of the oase 
and so we refrain from doiDg so. 

[3] We think it is necessary in the interests 
of justice that this caee should go back and 
copies of all the so called “boiled” statements of 
the witnesses should be supplied to the defenoe 
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.from the Police Diary and the case should be 
Iretried under S. 304, Penal Code. 

[4] The question of bail of the accused per¬ 
sons will be at the discretion of the Sessions 
Judge. 

[5] The appeal is allowed. The conviction 
and the sentences are sat aside and the case is 
sent back for retrial in the light of the observa¬ 
tions made above. 

[6] Sen J —I agree. 

D -R R- Appeal allowed. 

A. I. R. (37) 1950 Calcutta 566 [C. N. 213.] 

Das Gupta and Goha JJ. 

Sekandar AH — Plaintiff—Petitioner v. 
Joy Chani Seraogi and others — Defendants — 
Opposite Party. 

Civil Revn. No. 226 of 1947, D/ 1st September 1949, 
against order of Sub-J., Murshidabad, D/- 22nd Janu¬ 
ary 1946. 

(a) Civil P. C. (1908), 0.6, R. 17—Suit for posses¬ 
sion against certain person — Amendment seeking 
some other person to be brought on record as 
being in possession. 

Ordinarily, when a suit is brought against certain 
person?, for obtaining possession of certain lands said 
to be in posaessioa of such persons and it is later found 
that another parson is in possession of some of the pro¬ 
perties, it is necessary and proper that such person 
shojld be brought on the record. It will, however, be 
unreasonable to grant such a prayer for bringing him 
on the record if at the time the prayer is made, the 
relief as against him is barred by limitation. 

[Para 6] 

Annotation : ( 44 Com.) C. P. 0., 0. 6, R. 17, N. 10. 

(b) Civil P. C. (1908), O. 6, R. 17— Suit under 
O. 21, R. 103, Civil P. C. — Prayer for redemption 
—Amendment — Civil P. C. (1908), O. 21, R. 103- 
Limitation Act (1908), Art. 11 A. 

It is not correot to say that because a suit has been 
brought by a party under the provisions of O. 21, 
R. 103, Civil P. C. nothing else except the relief which 
is mentioned in R. 103 oan be inoluded in such a suit. 
Thus a prayer for redemption and possession of the pro¬ 
perty mortgaged can be included iu suoha suit. Where 
such a suit as originally instituted is brought within one 
year from the date of the order under O. 21, R. 101, but 
the prayer for amendment, whereby a person, who after 
the institution of suit obtains possession of the pro¬ 
perty in suit, is sought to be brought on record is made 
at a time when the period of one year is already pas¬ 
sed, the relief against such person is not barred by 
limitation and consequently, the amendment should be 
allowed. [Paras 8 and 10] 

Annotation: ('44-Com.) C. P. C., 0. 6, R. 17, N. 19; 
0.21, R. 103, N 1 and 5; (’42-Com.) Lim. Act, Art. 

11-A, N. 10. 

A. D. Muklierjee —for Petitioner. 

Rabindra Nath Bhattacharjya — 

for Opposite Party. 
Ramendra Mohan Majumdar — 

for the Deputy Registrar. 

Order. — This rule is directed against an 
order of the learned Subordinate Judge of 
Murshidabad rejecting an application for amend¬ 
ment of a plaint. As originally filed on 28bh 


August 1945, the plaint asked for a declaration 
of title to certain properties and for redemption 
of mortgage a3 regards certain other properties 
and for delivery of khas possession of all these 
properties. For an appreciation of the nature 
of the alteration sought to be made by the 
amendment whioh was prayed for but rejected, 
it is necessary to mention certain faots whioh 
led up to this present litigation. 

[ 2 ] All the properties in suit belonged origi¬ 
nally to two persons, Eakub and Ebrahim. On 
20th March 1923 they executed a Jcarbarnama 
charging the properties of schedule kha of the 
plaint whioh included four items out of the k\ 
sohedule properties, in favour of opposite party 1 
and the predecessor of the opposite parties 2 to 6. 
On 28th June 1926, one of these persons viz., 
Ebrahim executed a mortgage bond in favour 
of the present petitioner’s son in respeot of 
six items of the ka properties which inoluded two 
out of the four items mentioned in sohedule kha. 
On 9th Maroh 1931, Eakub executed another mort¬ 
gage bond in favour of the petitioner in respect 
of four items of properties of which two were 
oovered by th6 Jcarbarnamabond. in favour of the 
opposite parties. On 26 th April 1933, the opposite 
party 1 and the predecessor of opposite partieB 
2 to 5 brought a suit to enforce the mortgage 
created by th9 karbarnama against the mort. 
gagors without impleading the puisne mort¬ 
gagees. They obtained a deorea and in execution 
of the decree for sale purchased the properties 
covered by the karbarnama, The entire decretal 
dues were however not satisfied by the sale and 
they applied for and obtained a personal deoree 
against the mortgagors and in execution of tha 
same purchased on 4th July 1942 the properties 
not covered by the karbarnama. On this date, 
viz., 4th July 1942, there were pending before 
the Oourt two suits, one by tha petitioner, the 
other by bis son to enforce the mortgages given 
by Eakub and Ebrahim. Both the suits were 
brought in the year 1933. The final decrees were 
obtained on 21st April 1943. In execution of 
these final decrees the petitioner purchased the 
properties whioh had been mortgaged by the 
two mortgages of 28th June 1926 and 9th March 
1931. The petitioner thereafter obtained posses¬ 
sion of these properties whioh he had purchased, 
which inoluded some of the properties of which 
the opposite parteis had obtained possession in 
execution of the mortgage decree obtained by 
them. The opposite party 1 filed an applica¬ 
tion under 0. 21, R. 100, Civil P. 0. alleging that 
he was in possession when on 25th August 1944, 
he was dispossessed by delivery of possession, 
and applied to be put into possession. This ap¬ 
plication succeeded and an order was passed on 
27th Maroh 1945, to the effeot that the opposite 
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<pacty mast be put in possession of these pro. 
'parties. 

£3] It was this success of the opposite party l 
which compelled the present petitioner to come 
to the Court and filed the suit, as already 
mentioned, on 28th August 1945. In that suit, 
as already mentioned, he, in addition to his 
prayer for declaration of his right, also made a 
prayer for redemption of the mortgage. In the 
meantime the original owners of the properties, 
Eakub and Ebrahim, filed applications under 
S. 37A, Bengal Agricultural Debtors Aot, for 
setting aside the sale and for restoration of pos¬ 
session of the properties that were purchased by 
the opposite parties in execution of the original 
mortgage decree and the subsequent personal 
decree. ThiB application succeeded and an order 
ior restoration of possession in favour of Eakub 
and Ebrahim has been passed. It has been 
stated before us that the order in favour of 
Eakub and Ebrahim was later set aside by the 
District Judge acting under S. 40A, Bengal 
Agricultural Debtors Act, and that an applica¬ 
tion against the District Judge’s order is now 
pending in this Court. 

[4l The petitioner bases hi3 claim to add 
Eakub and Ebrahim as defendants in his suit 
■on this fact that they have been restored to 
possession. Obviously, bis prayer for possession 
■as against tbe opposite parties becomes infruo- 
tuous if these opposite parties had in the mean¬ 
time been relieved of their possession. It ia in 
these circumstances that the petitioner made tbe 
application for amendment of the plaint. There, 
in he has stated these facts as regards restoration 
of possession in favour of Eakub and Ebrahim 
and has prayed that to avoid future trouble, 
these persons viz., Eakub and Ebrahim should 
•also be added as defendants in the suit, and a 
prayer be added that the plaintiffs get khas 
possession of the land on eviction of the defen. 
dants from all the suit lands. 

[5] There can be no doubt as regards tbe 
necessity from tbe plaintiffs' point of view of 
adding these persons who had obtained posses¬ 
sion of some of tbe lands and asking for relief 
against them. The point which th8 Court has 
to consider in deoiding whether to grant or 
cejeot an application for amendment of this 
nature is whether the nature of the suit is 
substantially changed by this amendment. The 
learned Subordinate Judge has held that the 
nature of tbe suit will certainly be changed if 
the prayer for amendment of the plaint be 
allowed. Unfortunately be has not given his 
reasons for this oontfluaion. He has also men- 
tioned that the suit had become more than one 
year old at tbe time this application was moved 
and that he was not inclined to entertain the 


prayer at such a late stage. Accordingly he 
rejected the prayer for amendment. 

[6] Ordinarily, when a suit is brought against 
certain persons, A, B and c for obtaining 
possession of certain lands said to be in posses¬ 
sion of such persons and it is later found that 
another person D is in possession of some of the 
properties, it is necessary ani proper that D 
should be brought on the record. It will how¬ 
ever be unreasonable to grant such a prayer for 
bringing D on tbe record if at the time tbe 
prayer is made, the relief as against D is barred 
by limitation. 

[7] Mr. Bhatfcacharjya on behalf of the oppo. 
site party contends that this being a suit under 
the provisions of 0. 21, R. 103, Civil P. C., has 
to be brought within one year from the date of 
the order under R. 101 . The suit, as originally 
instituted, was brought within this date. But 
the prayer for amendment is made at a time 
when the period of one year has already passed. 
His contention is that the plaintiff’s relief as 
against Eakub and Ebiahim is barred by 
limitation. 

[8] I do not think that it ia correct to say 
that because a suit has been brought by a party 
under the provisions of 0. 21, R. 103, Civil P. 0. 
nothing else except the relief which is mentioned 
in B. 103 can be included in such a suit. In the 
present case, a3 already mentioned, a prayer for 
redemption has been asked for though clearly 
relief for redemption iB not one of the matters 
referred to in R. 103. If Eakub and Ebrahim 
had been the persons in whose favour the order 
under 0. 21, R. 100 had been passed, I would 
have agreed with the learned advocate for the 
opposite party that tbe suit as againet them 
should also be brought within the period of one 
year. I am unable to see that the prayer as 
against them is of the nature contemplated in 
B. 103 of 0. 21, Civil P. C., and consequently 
I cannot agree that the relief as against these 
persona is barred by limitation on account of 
the suit not being brought within one year after 
the order was passed in favour of certain other 
persons under R. 101 of O. 21, Civil P. C. 

[9] Mr. Bhattacharjya contends that the very 
fact that the relief now sought for is not of the 
nature contemplated in R. 103, justifies a con¬ 
clusion that the nature of the suit will be altered 
substantially if these persons are added as par¬ 
ties and relief sought against them. With this 
we are unable to agree. The relief which the 
plaintiff has sought is substantially for delivery 
of possession to him of certain lands on declara¬ 
tion of his title. The fact that some persona 
other than the original defendants are now found 
to be in possession of certain of the lands has 
necessitated the addition of suoh other persona 
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in the category of defendants and the seeking 
of relief for recovery of possession as against 
them. To refuse this amendment and to drive 
the plaintiff to have recourse to the Courts by a 
separate suit will be, in my opinion, to encourage 
unnecessary multiplication of suits against which 
the Courts have always set their faces. 

[ 10 ] On consideration of all these circumstances 
we are of opinion that there will be no such sub¬ 
stantial alteration of the nature of the suit by 
the amendment which will justify the Court in 
rejecting the prayer for amendment. Accord¬ 
ingly we set aside the order passed by the 
learned Subordinate Judge and order that the 
plaint be amended as sought for. 

[ 11 ] The rule is accordingly made absolute 
but there will be no order as to oosts. 

v.R.B. Rule made absolute . 


A. I. R. (37) 1950 Caloutta 568 [C. N. 214.) 
R. P. Mookerjee and K C. Chunder JJ. 

Ghewarchand Rampuria — Plaintiff-Peti¬ 
tioner v. Shiva Jute Bailing Ltd. — Defendant — 
Opposite Party. 

Civil Rule No. 661 of 1949, D/- 18-11-1949, against 
order of Sm. C. C. J., Calcutta, D/- 31-1-1949. 

(a) Arbitration Act (1940), Ss. 34 and 39 (1) (v) — 
Interference in appeal or revision. 

No doubt the making of an order staying proceedings 
ie a matter largely in the discretion of the Court, but 
when a strong case is made, not only has the Court of 
appeal or the Court sitting in revision jurisdiction to 
interfere but ought to do so. [Para 3] 

Annotation : (’46-Man.) Arbitration Act, S. 34, 
N. 11, 8. 39, N. 1. 

(b) Arbitration Act (1940), S. 34 (1)—Action in 

relation to contract—Suit wholly based on tort— 
Stay, if can be granted. __ 

An aotion is not to be considered to be in relation to 
and in conneotion with a oontraot merely because it is 
shown that if there had never been any oontract there 
would not have been any cause of aotion. What the 
Court is to look into is what the substance of the 
plaint is but not how the olaim is framed. If the 
cause of aotion on whioh the olaim is based is an in¬ 
dependent one which does notarise on the oontract or 
Is in relation to the oontraot, it is idle to suggest that 
merely beoause at some earlier stage there wa9 contraot 
and, not giving the history of the case, some reference 
has to be made to a previous oontract, it oannot be said 
in every such case that it is in some way or other rela¬ 
ted to the oontraot. [Para 6] 

Whether in a oase the disputb arises out of the con¬ 
traot or is in relation to the contraot or not mu9t 
depend on the particular faots of eaoh case. [Para 7] 

Thus where the cause of action in a suit for damages 
for wrongful conversion of goods is based wholly upon 
tort and tort alone whioh has got no connection direct 
or indireot with the contract which provides for refe¬ 
rence to arbitration of any dispute arising out of or in 
any way relating to the contraot and the referenoe to 
the contract is only a link in the story to show how 
the goods came to be in the possession of the defen¬ 
dants and the olaim is not based in any way or related 


to the contract itself, the suit cannot be stayed under 
S. 34. [Para 7JJ 

Annotation t (’46-Man.) Arbitration Act, S. 34, 
N. 15. 

Balai Chand Mukherjee —for Petitioner. 

Be joy Bhose—tot Opposite Party. 

R. P. Mookherjee J. — This is an applica¬ 
tion in revision against an order of the learned 
Judge, Presidency Small Cause Court, Calcutta, 
staying a suit under S. 34, Arbitration Act. 

[2] The plaintiff’s case as made in the plainfr 
is that the defendant company had entered into 
a contraot with the plaintiff on 28th February 

1945, for the purohase of a oertain quantity of 
jute at Rs. 16-14-0 per maund. Against the said 
oontract the plaintiff had delivered some quan. 
tity of jute out of whioh the defendant company 
had rejected 28 bales on 14th May 1946 and called 
upon the plaintiff to remove the same from the* 
defendant’s custody. After the receipt of the* 
aforesaid letter, the plaintiff repeatedly attempt¬ 
ed to obtain delivery of the said 28 bales of jute 
but on some pretext or other the bales were nok 
delivered. Ultimately, on 29th October 1946, ther 
plaintiff wrote to the defendant company again- 
requesting it to return the said bales. The defen¬ 
dant company bad not delivered the Ipales. The* 
plaintiff accordingly filed the present suit to 
recover from the defendant company the value* 
of the said bales at the market rate of Rs. 94 
per maund as ruliDg on or about 30th ootober 

1946, when the defendant refueed to deliver “a» 
damages for wrongful conversion of the good* 
as per bill submitted to them.” Before filing the* 
written statement, the defendant made an appli¬ 
cation under s. 84, Arbitration Aot, and relied' 
upon the following provision as contained in the 
contract between the parties : 

“Any dispute whatsoever arising out of or In any way 
relating to this contraot or to its construction or fulfil¬ 
ment or payment between the parties hereto and 
whether arising before or after the date of expiration of 
this contract will be referred to the arbitration of two 
persons, one to be appointed by eaoh party.’’ 

Before the learned Judge, it was contended on 
behalf of the plaintiff that the present olaim was 
neither one arising out of or in any way relating 
to the contraot but the learned Judge held that 
the dispute which gave rise to the suit was one- 
entirely relating to the oontraot in whioh the 
arbitration olause appears. In this view, hfr 
allowed the defendant’s prayer and stayed the- 
suit sine die. It is against this order that the* 
present rule has been obtained. 

[3] On behalf of the defendant opposite party, 
it is contended that the order passed by the- 
learned Judge is iu the exercise of a discretion' 
allowed under 34, Arbitration Act, and this 1 - 
Court ought not to interfere in the exercise of 
that discretion by the Oourt below. No doubt that 
making of an order staying proceedings is a matter! 
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largely in the discretion of the Court, but when 
a strong case is made not only has the Court of 
appeal or the Court sitting in revision jurisdic¬ 
tion to interfere but ought to do so. In the 
present case, only if it can be shown, as is con¬ 
tended by the plaintiff, that the dispute is not one 
which arises out of or is in any way related to 
the contraot then it must be held that the learned 
Judge had no jurisdiction to stay the suit under 
8. 84, Arbitration Act. It is therefore neoessary 
to ascertain whether the arbitration clause is 
really attracted on the pleadings of the present 
oase. 

[4] If we examine the facts of the present 
case, it will appear that when the quantity of jute 
was delivered, by the plaintiff to the defendant 
that act was in the performance of the terms of 
the contraot. The rejection of a portion of the 
quantity so delivered as not being of the requir- 
ed quality was also without doubt in relation to 
the contract itself. After the plaintiff had been 
requested to take delivery of the rejected jute, 
that quantity of jute from that moment belong¬ 
ed to the plaintiff and the defendant had no 
right whatever to retain possession of that quan¬ 
tity of jute. If the defendant dees not deliver 
the jute whioh he was bound to do after the jute 
had been rejected, the cause of action which 
arises is not based upon any provision in the 
contract at all but on the alleged act of the 
defendant in retaining possession of goods which 
the defendant bad not right to do. 

[6l The cause of action as laid in the plaint 
is stated to have arisen on 29th October 1946 when 
the defendant is alleged to have wrongfully 
refused to return the said bales. The cause of 
aotion is not laid on the rejection of the jute far 
less on the delivery which had been effected pre- 
viously under the contract itself. No provisions 
contained in the contract are required to be 
interpreted or even referred to and the Court is 
not required, on the plaint as filed, to consider 
any of the terms contained in the contract. 

[6l An aotion is not to be considered to be in 
relation to and in connection with a contraot 
merely because it is shown that if there bad 
never been any contract there would not have 
been any cause of action, there would never 
have been any wrongful refusal of returning the 
bales bad not there been an earlier rejection of 
the bales under the contract. Vide observations 
by P okford L. J. in Monroe v. Bognor Urban 
District Council (1916) 3 K. b. 167: (84 l. j. k. b. 
1091) relied upon by this Court, in J ohurmuU 
Parasram v. Louis Drefus and Co., Ltd , 62 
JO. W. N. 187 : (A. I. B. (86) 1949 Oal. 179). What 
kbe Court is to look into ia what the substance 
I of the plaint ia but not how the olaim is framed. 
If the cause of aotion on whioh the claim ia 


based is an independent one which does not arise 
on the contraot or is in relation to the contract, 
ill is idle to suggest that merely because at some 
earlier stage there was a oontract and, not giving 
the history of the case, some reference has to be 
made to a previous contract, it cannot be said in 
every such case that it is in some way or other 
related to the contract. Reliance however was 
placed by the learned advocate on behalf of the 
opposite party on Woolf v. Collis Removal 
Service, (1948) 1 K. B. 11. As observed by Lord 
Asquith, the breach in this particular case on 
which the cause of action was based was princi¬ 
pally one of neglect in the performance of the 
contract itself. Under the contract, a party was 
bound to take due care of the different items of 
furniture and if such articles had been removed 
to an undesirable place and no proper care had 
bec-n taken during the period the goods were so 
stored there, it is the failure of the party to take 
due care of those articles which they were bound 
to do under the contract. In this view of the 
reading of the contract, the Court of appeal 
came to the conclusion that even though the suit 
was technically framed in tort there is a Buffioi* 
ently close connection between the claim as 
made and the transaction as under the contract 
to bring the olaim within the arbitration clause. 
It was further observed that claims which were 
entirely unrelated to the transaction covered by 
the contract would no doubt be excluded. Tbe 
olaim in that case was held to be one which 
oame within the arbitration clause as having 
arisen though not directly but at least indirectly 
under tbe oontract. 

[ 7 ] Whether in a case tbe dispute arises out 
of the contract or is in relation to tbe contraot 
or not must depend on the particular factB of 
each case. The faot3 of the case now before us 
however do not make it possible to attraot 
tbe epeoial reasons given by the Court of appeal 
in Woolf v. Collis Removal Sej vice, (1948.1 K. B. 
11 ) (supra). The cause of aotion in this case is 
based wholly upon tort and tort alone which has 
got no connection direct or indirect with the 
contract itself. As indicated already, the refer¬ 
ence to the contract is only a link in the story 
to show how the goods oame to be in the posses¬ 
sion of the defendants and the claim is not based 
in any way or related to the contract itself. 

[8l This rule is accordingly made absolute 
with costs and the order for stay as direoted by 
the Judge must be vacated. 

[ 9 ] Let tbe reoords be sent down so that the 
proceedings may continue aocordiDg to law. 

[103 Chancier J.—I agree. 

v.b.B. Rule made absolute. 
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A. I. R. (37) 1950 Caloutta 570 [C. N. 215.] 
Harries C. J. and Chatterjee J. 
Jhajharia Brothers Ltd. — Applicant v. 
Commissioner of Income-tax, West Bengal 
—7 Respondent 

Income-tax Reference No. 2 of 1949, D/- 26th August 
1919. 

(a) Income tax Act (1922), S. 12A — Submission 
of declaration. 

The submission of a declaration as specified in 
S. 12 A is a condition precedent to the managing agents 
claiming that they are chargeable only on the share to 
which they are entitled under the particular agreement. 

[Fata 8] 

Annotation : (‘46-Man ) Income-tax Act, S. 12A 
N. 1. 

(b) Income-tax Act (1922), Ss. 10 (2) (xv) and 
12A —Payments out oi commission to other parties 
— Payments constituting expenditure laid out for 
managing agency business-Conditions prescribed 
in S. 12A, ii should be satisfied. 

Section 10 is a general enactmeut with regard to all 
businesses. Section 12A makes certain speoific enact¬ 
ment with regard to a special kind of business the 
managing agency of a oompany. Hence the spec al or 
particular eaactmont should be operative and should 
be considered as an exception to the general rule. 
Therefore, S. 10 (2) (xv) and 8. 12 A should be read 
together and the proper construction is that if the 
managing agents of a company claim that they should 
not be made liable to pay taxes on the total amount of 
the managing agency commission, then they must 
satisfy the conditions prescribed in S. 12A although it 
may be that the payments made to the other parties 
constituted expenditure actually laid out or made 
wholly for the purpose of the managiug agency business 
or solely for tho purpose .of earning the managing 
agency commission. [Para 12J 

Annotation : (’46-Man.) Income-tax Act, S. 10, 
N. 13 ; S. 12A N. 1. 

(c) Interpretation of statutes —Avoiding repug¬ 
nancy. 

A statute should be read as a whole and that oon3- 
tructiou should ba made of all the parts together, and 
not of one part or section orily by itself. Eaoh seotion 
should bo brought iDto play and that construction 
should ba put which doe3 not make one section repug¬ 
nant to another. [Para 13] 

Annotation : (’41-Com’) Civil P. C., Pre. N. 7 Pt. 4. 

(d) Income-tax Act (1922), S. 12A — Object of 
section. 

It is not always correct to say that a payment the 
making of which is conditional on profits beiDg earned 
cannot properly be described as an expenditure incurred 
for the purpose of earning such profits. Seotion 12A 
was introduced in order to remove all doubts on tbi3 
point. Further the seotion has been introduced to 
safeguard the revenues of the oountry and in order to 
avoid possible evasion of the tax by some kind of profit 
sharing arrangement. [Para3 16 aDd 18] 

Annotation : (’46 Man.) Income-tax Act, S. 12A, 
N. 1. 

G. P. Ear and Sunil Kumar Biswas — 

for Applicant. 

Dr. S. K. Gupta and J. C. Pal —for Respondent. 

Chatterjee J.—The question referred to this 
Court by the appellate tribunal is as follows: 

“Whether in the faots and oircumstancea of the case 
the tribunal was right in holding that the non-compli¬ 


ance by the assesses with the provision of S. 12A 
disentitled him from.claiming the deduction of Rs. 82,685 
in question and is assessable under the provision of 
8 . 10 of the same Act.” 

[ 2 ] The applicant is the managing agent of 
Rad ha Krishna Sugar Mills Ltd. Its inoome is 
mainly from the managing agency commission 
which it received from the mill. The Radha 
Krishna Sugar Mills Ltd., was floated by a num¬ 
ber of persons: Radha Krishna Jajharia whowaa 
karta of a joint Hindu family, Gobardhandasthe 
Shroff and Joy Doyal Kasaria. It is stated that 
there was an agreement between these pariiee 
to share the managing agency commission pay¬ 
able by the Radha Krishna Sugar Mills Ltd. 
Later on, both Joy Doyal and Gobardhandas as¬ 
signed tbeir respective ehares of the managing 
agency commission to Bhartia & Co. and Rai 
Bahadur Mangturam Tapnria. During the year 
of account, payments were made to the parties 
in terms of the agreement and they amounted to 
Rs. 32,685 and the details are set out in the state¬ 
ment of ease. 

[ 3 ] The payments were no doubt made by the 
managing agents out oi the commission whioh 
the company received from the mills and they 
were proved by vouohers. Bat no declaration 
showing the proportion in whioh the commis¬ 
sion was shared under 8. 12 A, Inoome.tax Act, 
was filed before the Income-tax Officer. It is 
further stated that the parties concerned were 
approached by the applicant to make the requir¬ 
ed declaration, but they refused to do bo on va¬ 
rious grounds. What those grounds are it is not 
stated. However, no declaration was filed before 
the taxing authorities and the Income-tax Offi¬ 
cer refused to apportion the payments amongBt 
ths parties for separate assessments. 

[ 4 ] On appeal the Assistant Commissioner 
upheld the decision of the Income-tax Offioer 
and the tribunal has also taken the eame view. 
However, the Commissioner of Income-tax did 
not oppose a reference to this Court and that is 
why the question aforesaid was referred to ns 
for our opinion. 

[6l Seotion 12A, Income-tax Act, was intro¬ 
duced iu the year 1939 after the judgment of 
the Judicial Committee in Tata Hydro Electrio 
Agencies, Ltd., Bombay v. Commissioner of 
Income tax , Bombay Presidency & Aden, 64 
I. A. 215 : (1937) 5 I. T. R. 202 *. (A. I. R. (24) 
1937 P. O. 139). That S. 12A is in the following 
terms : 

"Where a managing agent of a company la liable 
under an agreement made for adequate consideration to 
shire managing agency comission with a third party or 
parties, the said agent and the said party or parties shall 
file a declaration showing the proportion in whioh snoh 
commission is shared between them, and onproof tothe 
satisfaction of the Inoome-tax Officer of the faota contain¬ 
ed in such declaration such agent and e&oh snoh party 
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shall be chargeable only on the share to which such 
agent or party ia entitled under the agreement.” 

[6] Section 12 A was introduced partly to 
counteract the decision of the Judicial Commit. 


tee in Tata Hydro Electric case, 64 I. A. 216 : 
(A. i. R. (24) 1937 P. C. 139), and also to remove 
doubts with reference to ths application of 8. 10 
(2) (xv), Inoome-tax Aot. It is often difficult to 
determine whether a particular payment repre¬ 
sented by a share of profits has been made in 
order to earn such profits or whether it was 
really a distribution of the profits. (Sundaram’s 
Law of Income-tax’ 6th Edn. p. 723). 

[7] The wording of 8. 12 a shows that it is 
only applicable to the managing agents of com¬ 
panies. There are certain conditions clearly 
prescribed by that S. (1) there must bean agree¬ 
ment to share the commission with a third party 
or parties; (2) that agreement must be for ade¬ 
quate consideration; (3) the managing agent 
must file a declaration showing the details of 
such profit-sharing; and (4) the Income tax 
Officer must be satisfied as to the faots contained 
in that declaration. 

[8] Having regard to the clear language of 
that eection there i3 no escape from tbo conclu¬ 
sion that the submission of a declaration as 
specified in that section is a condition precedent 
to the managing agents olaiming that they are 
chargeable only on the share to which they 
are entitled under the particular agreement. 

[9l Learned counsel appearing for the asses- 
eees has drawn our attention to 8. 10 ( 2 ) (xv), 
Inoome-tax Act. Section 10 deals with the profits 
or gains of business, profession or vocation and 
sub-s. ( 2 ) specifies certain allowances which have 
got to be taken into account in computing such 
profits or gains. Under sub-cl. (15) an allowance 
permissible in respect of 

‘any expenditure (not being in the nature of capital 
expenditure or perjonal expense! of the a3Bessee) laid 
out or expended wholly and exclusively for the purpose 
of euoh business, profession or vocation. 


[to] Mr. Ear contends that if we take the sub¬ 
mission of a declaration as a condition precedent 
to his clients getting relief under 8. 12A he can 
etill apart from that section get the identical 
relief by virtue of sub-ol. (15) of S. 10 (2). 

[11] I must, however,'point out that there is 
no finding of the tribunal that the expenditure 
in question waB laid out or expended wholly or 
exclusively for the purpose of the managing 
agenoy business. In the absence of such finding 
it is impossible for us to entertain the point. 
But Mr. Ear contends that haviDg regard to the 
finding by the tribunal that the payments were 
made by the managing agents out of the manag¬ 
ing agenoy commission to the four persona 
named therein and that they were proved by 
vouchers, we ought to infer that his olientB 


satisfied the conditions prescribed in sub-cl, (16). 
Difficulty often exists in deciding whether a 
particular payment or expenditure is allowable 
for the purpose of income-tax. 

[12) In my view, s. 10 (2) (xv) and 8. 12A 
should be read together and the proper construc¬ 
tion is that if the managing agent of a company 
claim that they should not be made liable to pay 
taxes on the total amount of the managing 
agency commission, then they must satisfy the 
conditions prescribed in S. 12A, although it may 
be that the payments made to the other parties 
constituted expenditure aotually laid out or 
made wholly for the purpose of the managing 
agency business or solely for the purpose of 
earning the managing agency commission. In 
my opinion the two sectioEB can be reconciled. 
Section 10 is a general enactment with regard 
to all businesses. Section 12A makes certain 1 
speoiGc enactment with regard to a special 
kind of business tho managing agency of a com-j 
pany. Hence the special or particular enactment 
should be operative and should be considered as 
an exception to the general rule. 

[13] In Muthu Chettiar v. Heenakshisunda. 
ra 7 ii Ayyar, 47 O. L. J. 183 : (A. I. B. (15) 1928 
p. 0. 35) Lord Atkinson pointed out that every 
part of a document should be brought into ac¬ 
tion in order to colleot from the whole one uni- 
form and consistent sense. His Lordship cited 
a judgment of Lord Ellenborough wherein it 
was observed that the intention of the parties 
should ba collected from the whole context of 
the instrument so as to make one entire and 
consistent construction of the whole document. 
The same principle ia applicable to the con¬ 
struction of a statute. A statute should be read as 
a whole, and it is an established rule that con¬ 
struction ehould be made of all the parts to¬ 
gether, and not of one part or eection only by 
itself. Each eection should be brought into play 
and that construction should be put which does 
not make one section repugnant to another. 

[ll] Mr. Ear has referral us to a number of 
cases including Commissioner of Income tax, 
Bombay v. Tata Sons Ltd., a. i. It. (26) 1939 
Bom. 283 : (1939-7 I. T. It. 196 : 183 I. 0. 780). In 
that case the assessees who were tho managing 
agents of a company were entitled to receive a 
commission based on profits with a certain 
salary per year not depending upon profits. In 
a certain year the company was urgeutly in 
need of funds and therefore, they procured a 
loan from a third person in order to finance the 
company. An agreement in respect of the pay- 
ment of that loan was entered into between the 
company, the assessee and tho lender and it 
was provided that the assessee should give and 
assign to the lender a certain share in the com- 
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mission which the former might be entitled to profits or gains. It is not always correct to say 
receive from the company. that a payment the making of which is condi- * 

[ 15 ] The question arose as to whether in tional on profits being earned cannot properly 

assessing the income of the assesses the amount be described as an expenditure incurred for the 
of commission paid to the lender should be purpose of earning such profits. See The Indian 
orrfitted. Beaumont C. J., and Rangnekar J. held Radio Case, 1937-5 i.T R, 270 : (a.i.r. ( 24 ) 1937 
that the agreement between the as3essee, the P.G. 189). Section 12A was introduced in order 
company and the lender operated as an assign- to remove all doubts on this point and the seo- 

ment of the share of the income which the tion provides the means by which each of the 

assesses was entitled to receive from the com- recipients of the managing agency commission 
pany. Therefore, that part of the assessee’s may be charged only on the share which he 
income which was assigned to the lender no actually received and, if he fulfils the conditions 
longer formed part of the assessee’s income and mentioned in that section, ha may claim sepa- 
oould not therefore be assessed as such. In any rate assessment on his individual share, 
event, the payment of share of commission to [17] Learned oounsel for the assessee has 
the lender was, in a commercial sense, an ex- urged that even if he does not fulfil the oondi- 
penditure incurred solely for the purpose of tions prescribed by S. 12A he can still ignore the 
earning profits or gains in the conduot of the same and come under S. 10 ( 2 ) (xv). To put 

agency business and, therefore, it should be ex- that construction would be to make S. 12A illu- 

cluded in computing the assessee’s income as sory. That section applies to the managing 
the managing agent of the company. In bis agents of a company in every case where there 
judgment, the learned Chief Justice referred to is an agreement for sharing the managing. 
Pondicherry Ry. Co. Ltd . v. Income-tax Com - agenoy commission. If such an agreement for 
missioner, 68 I. a. 239 : (a. I. R. (18) 1931 P. 0. sharing of commission brings the assessee under 
165) as also the case of Tata Hydro-Electric 8. 10 (2) (xv) the statute now says that if an. 
Agencies , 64 I. A. 215 : (a. i. R. (24) 1937 P. 0. an assessee wants to be charged only for the 
139) and the later case of the Judicial Commit- amount he has actually received out of the total 
tee, India Radio and Cable Communications managing agency commission, then he must file 
Co. Ltd. v. Commissioner of Income-tax, a declaration and prove the facts stated in the- 
Bombay Presidency and Aden, I. L. R. 1937 declaration to the satisfaction of the taxing 
Bom. 5911937-5 i.T.R. 270 : (a. I. R. (24) 1937 authorities. 

P. c. 183). [18] Dr. Gupta has drawn our attention to a 

[16] The significant faot is that this case dealt printed form of declaration to be made under 
with assessment of income tax during the period the provisions of 8. 12 A, Income-tax Aot, 1922, 
prior to 1939 when S. 12A was not on the statute in respeot of managing agency commission, 
book. Managing agents who are paid commis- That seems to be in accord with what is pres- 
sion on the profits of a company often enter cribed in s. 12A and it has got to be signed by 
into agreements with third parties who lend the managing agents as well by the person or 
them moneys or render some other services persons sharing the managing agenoy commis- 
promising to give the latter a certain proportion sion. This section has been introduced to safe- 
of the commission. The B unbay High Court guard the revenues of the country and in order 
had held in the case of Tata Hydro-Electric to avoid possible evasion of the tax by some 
Agencies Ltd. v. Commissioner of Income-tax, kind of profit sharing arrangement. If the 
Bombay , 1935-4 I.T.R. 92 and in Commr. of In- agreement is bona fide, there ought not to be 
come tax, Bombay v. Macdonald & Co., 1934-3 any difficulty in getting suoh declaration signed 
i.T.R. 469 : (A.I.R. (22) 1936 Bom. 197) that the by all the parties. 

managing agents were not entitled to deduct in [19] Whether a particular agreement brings- 
computing their income the share of the com- an assessee within cl. (16) of B. 10 (2) will 
mission which was paid to the other parties on depend upon the faote of each ease. But if thera 
the ground that the sums paid to such third i3 an agreement whereby the remuneration of a 
parties represented portions of the profits and managing agent of a company is being shared 
were not really expenditure for earning profits, by some other parties, then the managing agent 
The Judicial Committee in the Tata Hydro- should fulfil the conditions prescribed in 8. 12 A 
Electric case, 64 I.a. 215 : (a.i.r. (24) 1937 P.G. in order to get relief or deduction under tha 
139) pointed out that this principle wa3 not statute. 

applicable to auoh cases. In the Tata case the [ 20 ] Therefore the answer to the question 
commission paid by the managing agents was formulated in the statement of case must be in 
held to be not a profit or gain but it was an item the affirmative. The tribunal was right in hold¬ 
er faofcor in the computation of the assessee’s ing that the non-compliance with the provisions 
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1950 

of 8 . ISA disentitled the assesses from olaiming 
the deduction asked for. 

[21] The Income-tax authorities are entitled 
to their oosts of this reference. Certified for two 
counsel. 

[ 22 ] Harries C. J.—I agree. 

V.R.B. Reference answered. 


A. I. R. (37) 1950 Calcutta 573 (C. N. 216.] 

Harries C. J. and Bose J. 

Superintendent and Legal Affairs, on behalf 
of the State of West Bengal — Appellant v. 
Kunjalal Gadia—Respondent 

Govt. Appeal No. 4 of 1950, D/* 25th July 1950. 

(a) Bengal Foodgrains Control Order (1945), 
Cls. 2 (c), 3 (1) and 10 (l) — Powdered rice if food- 
grain—Possession of, without permit or licence. 

Powdered rice is not ‘foodgrain’ within the meaning 
of the word in Cl. 2 (o) of the Order, and, therefore, 
poaee 33 ion of large quantity of powdered rice without 
a permit or lioence is not contrary to the Order and, 
therefore, not an offence under S. 7, Essential Supplies 
Act, 1946, unless it is established that the accused 
ground the rioe Into powder because hiB possession 
belore the arinding would be possession of husked rice. 

[Paras 2. 17 and 18] 

(b) Bengal Foodgrains Control Order (1945), 
Cl. 2 (c) — ‘By-product’ if means only product. 

The Court must presume that words used in a statute 
or an order made under a statute are used in their 
ordinary sense, and it is very rarely a Court will hold 
that a word in a statute is used as meaning something 
entirely diflorent from its ordinary grammatical mean¬ 
ing. The word ‘by-product’ in Cl. 2 (o) cannot be 
construed as product only because by-produot is a 
secondary product produced incidentally in the course 
of the production of some other commodity whiob is 
the primary obieot of the process or manufacture. 

[Paras 13 and 16] 

N. K. Sen— for Appellant. 

8. S. Mukherji with Kishore Prosed Mookerj* 

—for Respondent. 

Harpies C.J.— This is an appeal preferred by 
the Superintendent and Remembrancer of Legal 
Affairs on behalf of the State of West Bengal 
from an order of a learned Sessions Judge 
allowing an appeal from a learned Magistrate 
•of the 1st 01as9 who had oonvioted the respon¬ 
dent of an offenco under 3. 7, Essential Supplies 
Act, read with the Bengal Foodgrains Control 
Order, 194B. The appellants contend that the 
view of the learned Sessions Judge as to the 
meaning of the word ‘foodgrain’ in the- Bengal 
Foodgrains Oontrol Order, 1945, is erroneous 
and, therefore, the order of aoquittal should be 
set aside. 

[2] The facts of the case oan be very shortly 
stated as follows : In the very early morning of 
29th April 1949, the respondent and others were 
seen loading a lorry in the village of Borbat 
near the town of Bnrdwan. A constable inter¬ 


fered and eventually the produce whiob was 
being loaded on to the lorry was seized and it 
is said that a very large quantity of rioe flour 
and broken rice was taken possession of by the 
authorities. The respondent and others were 
then prosecuted in the Court of a learned Magis¬ 
trate for an offence of being in possession or 
storing lllmds. 15 sr3. of rice without a permit 
or license as required by tbe Bengal Foodgrains 
Oontrol Order, 1945, and in particular ol. 3 (l) 
and Cl. 10 (l) of that orcler. Being in possession 
of this large quantity of rice without a permit 
was held by the learned Magistrate to be con-| 
trary to the order and, therefore, an offencej 
under 8. 7, Essential Supplies Aot, 1946, had 
be%n committed. The respondent was accord¬ 
ingly convicted under that section and sentenced 
to six months rigorous imprisonment. The rice 
seized was ordered to be forfeited or confisoated. 

[3] The respondent preferred an appeal to 
the Court of the Sessions Judge who held that 
what was seized by the police was not ‘rice’ as 
that terms is used in the Bengal Foodgrains 
Control Order, 1945. That being so, tbe order 
in tbe opinion of the Sessions Judge did not 
apply and, therefore, no offence under 8. 7, 
Essential Supplies Act, had been committed. 
The learned Sessions Judge, therefore, allowed 
tbe appeal, Bet aside the conviction and sentence 
and acquitted the respondent. It is from that 
order that the present appeal ha9 been preferred. 

[ 4 l Mr. Sen, the Deputy Legal Remem¬ 
brancer, on behalf of the State has contended 
that the view of the learned Sessions Judge was 
dearly erroneous. The learned Judge was of 
opinion that what the witnesses described as 
powdered rice was not foodgrain within the 
Bengal Foodgrains Oontrol Order and there¬ 
fore no permit was required for its possession. 
Mr. Sen has contended that powdered rice is 
clearly rice and therefore this large quantity could 
not be validly possessed without a permit. 

[5] “Foodgrain” is defined in ol. 2 (o), Bengal 
Foodgrains Control Order, 1945, in the follow¬ 
ing terms : 

“Foodgrain means any of tbe commodities epeoifled 
in Boh. 1 to this Order or any bye-prodaot thereof, 
and includes any other commodity which the Pro¬ 
vincial Government may lrom time to time deolare, 
by notification in the Offioial Gazette, to be a com¬ 
modity to which this order applies.” 

[6] Sohedule 1 to the Order seta out six 
commodities whiob fall within the term "food- 
grain” and they are : 

“( 1 ) Bice In the hash (paddy). (2) Rice busked, (8) 
Wheat and Wheat Produots (including Atta, Maida, 
Boji, Rawa and Bran), (4) Rahar, (5) Masur, (6) Gram, 
any variety, Including Mung.” 

[7] It will be seen that a distinction appears 
to have been drawn between rioe and wheat. 
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Both wheat and wheat products are foodgrain, 
but only rice in the huek and rice husked are 
foodgrain. Rice products are not included in 
the term “foodgrain”. That seems to have been 
deliberate. 

Fsl Mr. Sen has contended that wbat was 
seized in this lorry which was being loaded at 
the instance of the respondent was rice husked. 
But it is clear from the evidence that what was 
seized was rice which had been processed, that 
is, rice which had been powdered deliberately and 
not accidentally. The most important witness 
on this aspect of the case is Amulya Bhatta- 
charji, who was an Assistant Sub Inspector of 
Police attached to the Burdwan police station. 
He describes what was seized as a truok loaqfrof 
powdered rice-24 bags containing powdered rice 
looking like flour and 27 bags containing 
powdered rice looking like suji. His description 
makes it dear that all the produce which was 
seized was powdered rice, though some of it had 
been reduced to a finer powder than the re- 
mainder. The Sub-Inspector uses the terms 
“powdered rice,” that is, rice which has been 
powdered and indeed it seems to have been 
conceded throughout theee proceedings in the 
Courts below that the rice was rice which had 
been deliberately powdered and some of it reduced 
to a fine powder and the remainder to a rougher 
powder. 

[9] The question arises whether this rice 
powder can be regarded as ‘foodgrain’ as that 
term is used in the Bengal Foodgrains Control 
Order. The suggestion is that it is husked rice, 
but clearly that is not so. What is said to be 
foodgrain is either unhusked or husked rice. 
Unhusked rice is of course paddy. Nobody can 
suggest that this powdered rice can be described 
as paddy. Husked rice is rice grain after the 
outer covering has been removed. The term 
‘husked rice’ is used to mean the grains of rice 
from which the outer covering has been removed 
and the grain in many cases polished. The 
term 'husked rioe’ cannot in my view be appro¬ 
priately used to describe a powder whether of a 
fine or of a rougher texture. Husked rice oan 
only mean rice grain from which the outer 
oovering or coverings have been removed. 

[ 10 ] I think it could be truly said that 
powdered rice is a rice product because it is 
produced from rice by the simple process of 
grinding. The schedule, as I have said, includes 
in the term ‘foodgrain’ not only wheat but 
wheat products and the schedules shows that 
Atta and Suji are wheat products within the 
meaning of that Order. Atta and Suji are reilly 
grains of wheat ground and powdered down and 
if Atta and Suji oannot be regarded as wheat, 
but only as wheat products, it appears to me to 


follow that this powdered rice could not be- 
regarded as husked rice but only as a rice 
product. Unfortunately however, rice products 
are not included in the word ‘foodgrain’ and a9 
I have said earlier it would appear that the 
omission is deliberate. That being so, it is I 
tbiok quite impossible to bold that what wa3 
seized was husked ric9 and therefore covered by 
the order. 

[11] Mr. Sen then contended that if what 
was seized could not be described as husked 
rice it could be described as a by-product of 
rice. As I have said earlier the term ’foodgrain’ 
as used in the Order means not only the commo¬ 
dities specified in Scb. 1, but any by-produofcs of 
those commodities. Mr. Sen has contended that 
powdered rice oan be rightly regarded a3 a 
by-product of hu6ked rioe. 

[ 12 ] The word “by-product” is a common 
English word and is defined in Murray’s English 
Dictionary as "a secondary product; a substance 
of more or less value obtained in the course of 
a specific prooes3, though not its primary object.” 
If what is obtained in a process is the primary 
objeot it is a product. If what is obtained is 
subsidiary to the commodity which is the primary 
objeot of the process, then wbat is obtained is a 
by-produot. For example, coal tar is obtained 
in the manufacture of coal gas; the primary 
objeot of the activities of a gas works company 
is the production of coal gas for lighting and 
heating. But in producing the coal gas large 
quantities of coal tar are produced. It is pro¬ 
duced incidentally to the manufacture of the 
main objeot of the enterprise; and that being so,, 
it is known as a by-produot. Similarly, in the 
manufacture of petrol from crude oil a number 
of other very useful commodities are produced. 
Their production is subsidiary to the main objeot 
of the process, namely, the production of petrol 
and that being so, they are rightly referred to 
as by-products. 

[13] Can it be said that powdered rice, whe¬ 
ther the powder be of a very fine or a rougher 
texture, is a by-produot of husked rice ? This 
powdered rice is not produced incidentally in 
the production or manufacture of something 
else. It i9 produced by grinding grains of husked 
rice. It could, I think, well be described as a 
produot of rice, but it could not be described as 
a by-product; that is, as a secondary produot 
produced in the course of the production of some 
other commodity which is the primary object of 
the process or manufacture. It seems to me 
quite dear that the word ‘by-product* is quite 
inappropriate to describe what is only rioe 
powdered or orushed and reduced into the form 
of fine or rougher flour. 
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[14] Mr. Sen baa pointed out that 'by- product’ 
is need in a very wide sense. On 1 st February 
I960, an amendment of the definition of the 
word ‘foodgrain’ in the Bengal Foodgrains 
Control Order, 1945, was notified in the gazette. 
The notification is in these terms : 

“In ol. (c) of Para 2 of the said order after the words 
‘any by-produot thereof’ insert the word3 and brackets 
(excepting muri and chira)'\ 

[ 15 ] The effeot of this amendment was to 
exclude muri and cbira from the meaning of 
the word “by-product” and Mr. Sen has rightly 
pointed out that neither muri nor cbira complies 
with the definition of the word “by-product”. 
Muri is nothing more than fried or baked rice 
and ohira is rice orushed and fried. Neither 
muri nor ohira is produced incidentally in the 
course of the production of some primary com¬ 
modity. Muri and ohira are made by frying or 
crushing and frying rice. They may well be 
produots of rice or husked rice, but they can 
never be regarded as by-products. It seems to 
me quite dear that whoever drafted this amend¬ 
ment bad not a dear idea of the dictionary 
meaning, and indeed, the ordinary accepted 
meaning of the word “by-product.” Nobody 
ordinarily would describe muri aod ohira as by¬ 
products of rice; nevertheless in the amendment 
the suggestion is that they are. Mr. Sen has 
contended that as the draftsman of this am9nd. 
ment appeared to think that muri and cbira 
were by-products of rioe, we ought to hold that 
what was meant in d. (o) of Para. 2, Bengal 
Foodgrains Control Order, 1945, was not a by¬ 
product but a product. In short, we ought to 
lead the definition of 'foodgrain’ as meaning 
"any of the commodities specified in Sob. l to 
this order or any produots thereof.” 

[ 16 ] The Oouct mu3t presume that words used 
in a statute or an order made under a statute 
are used in their ordinary senss, and it is very 
rarely a Court will hold that a word in a statute 
is used as meaning something entirely different 
from its ordinary grammatical meaning. We 
should bs very loath to construe the word ‘by¬ 
product’ as meaning only ’product’. But it 
Beems to me that the order itself make9 it quite 
impossible for any Court to construe the word 
'by-prodnot' as meaning ‘product’ only. As I 
have said earlier, the commodities specified in 
Bah. 1 as being ’foodgrain’ are not only rios but 
wheat and wheat produots. It is therefore dear 
that wheat produots are treated as something 
entirely different from by-produots of wheat. If 
the word ‘by-prodnot’ in cl. *2 (c) of the Order 
simply meant produots, then the words "and 
wheat produots (including Atta, Maida, Suji 
Bawa and Bran)” would have found no place in 
Boh. 1 of the order. The draftsman of the 


order dearly drew a sharp distinction between 
produots and by-products and we cannot give 
the word ‘by-product’ in the order a different 
meaning because it appears to have been mis¬ 
understood by the draftsman of the amendment. 
In my view by-products are something quite 
different from produots and whatever we regard 
powdered rice to be. we c*n never regard it as 
a by-produot of rice. To be a by-product of rice 
it would have to be produced, incidentally to the 
manufacture of some other commodity, from 
rice, the manufacture of which other commodity 
was the primary object of the process. In my 
view this powdered rice cannot be regarded as 
a by-product of either bufked or UDhusked rice. 

[17] As this powdered rice is neither unhus¬ 
ked or husked rice nor a by-product of either of 
them the commodity does not come within the 
definition of the word ‘foodgrain’ in cl. 2 ( 0 ) of 
the Bengal Foodgrains Control Order, 1945, and 
therefore no permit for possession of the large 
quantity seized was necessary. The view of the 
learned Sessions Judge that no offence was 
committed was right and therefore the appeal, 
muet fail. 

[18l It was suggested by my learned brother 
in argument that the respondent could be con- 
victed if it wa9 established that he ground the 
rice into powder beoause his possession before 
the grinding would be possession of hu3ked rice; 
unfortunately, however, there is no evidence upon 
whiob we could hold that he produced the rice 
powder. There was evidence that there was some 
machinery on the respondents premises but no 
evidenoe that it was machinery for grinding rice. 
Further no one spoke to grinding operations by 
the respondent. That being so, we cannot hold 
that the respondent was in possession of husked 
rice before grinding. 

[19] I appreciate that the view that we are 
bound to take is technical. There seems to be no 
reason at all why powdered rice whiob is food 
just as much as husked rice should not come 
within the order. However, the order oreatos 
criminal offences and before a man oan be con- 
vioted it must be dearly shown that his conduct 
amounts to an offenoe under the statute or order 
under which be is prosecated. As, by what would 
appear to be an error of drafting, the order was 
not drafted in suoh a manner as to cover pow- 
dered rioe, the possession of the same cannot be 
an offenoe. That being so, the respondent could 
not be convicted. The remedy lies in an amend¬ 
ment of the definition of the word ‘foodgrain’ in 
Sob. 1, but with that we are not concerned. 

[ 20 ] In the result this appeal is dismissed and 
the order of acquittal is confirmed. The pow¬ 
dered rice seized must be returned to the res¬ 
pondent forthwith. 
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[ 21 ] The respondent will be discharged from 
his bail and his bail bond is cancelled. 

[ 22 ] Bose J —I agree. 

g.m.j. Appeal dismissed. 
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G. N. Das and Gdha JJ. 

Mohanlal Sewlal, a Firm — Petitioner v. 
Prolodh Krishna Shome—Opposite Party, 

Civil Rule No. 257 of 1949, D/- 19-7-1949. 

(a) Civil P. C. (1908), O. 3, R. 4 — Appointment 

of pleader in land acquisition proceedings — Sub¬ 
sequent reference arising therefrom — Services of 
pleader wherther come to end on disposal of the 
reference (Quare.) [Para 4] 

Annotation: (’44 Com.) Civil P. C., 0. 3, R. 4 N. 17. 

(b) Civil P. C. (1908), O. 3, R. 4 — Appointment 
oi another lawyer without discharging previous 
lawyer—Duty of Court. 

Before the Court grants the leave to discharge a 
lawyer the Court is entitled to make suitable provisions 
for the payment of the sums due to the outgoing 
pleader in respect of the service rendered by him and 
in re3paot of the costs incurred by him on behalf of 
his client. It is not open to a client as a subterfuge 
to engage another lawyer without formally discharging 
the previous lawyer and without arranging for pay¬ 
ment of the sums due to him. [Para 6] 

Hence where a person in whose favour an awara of 
compensation in land acquisition proceedings has been 
made, engages another lawyer for withdrawing the 
compensation money from the Court without terminat¬ 
ing the services of his previous lawyer, the Court mav 
allow the new lawyer to withdraw the same provided 
a sufficient portion thereof is retained in Court in 
order to cover the claim for oosts which the previous 
lawyer may establish against the client. [Para 6] 

Annotation: (’44-Com.) Civil P. C , O. 3, R. 4, N. 16. 

Chandra Sekhar Sen and Kamjit Mukherji 

— for Petitioner. 

Panchanon Ohosh; Sudhanshu Kumar Sen and 

Ranajit Ohosh — for Opposite Party. 

Order.—This Rule was obtained by the peti- 
tioner against an order of the President of the 
Tribunal refusing the application of the petitioner 
for withdrawal of the money lying before him 
through another advooate. The facts as they 
appear on record are very unfortunate. 

[ 2 ] Mr. Shome was engaged by the petitioner 
as an advooate in connection with an acquisi¬ 
tion case pending before the Collector. A oertain 
sum was awarded by the Collector and a refe¬ 
rence was filed through Mr. Shome. The reference 
succeeded in part. Thereafter it appears dis¬ 
putes arose between Mr. Shome and the petitioner 
as regards the payment of the sums due to Mr. 
Shome as his fees for the work done by him in 
the acquisition case and in the reference case. 
The petitioner engaged another lawyer to with¬ 
draw the compensation money awarded to him 
which was lying before the President of the 
Tribunal. Mr. Shome made an application for 
payment to him of the sums which he olaimed 
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on aooount of his fees and costs. This applica¬ 
tion wasrejeoted by the President of the Tribunal 
by his order dated 7th January 1949. Mr. Shome 
has not moved this Court in revision against 
the order of the President of the Tribunal re¬ 
fusing his prayer for payment of the sums due 
to him out of the money lying with the Presi¬ 
dent. The petitioner, as we have said, has moved 
this Court in revision. 

[3] Mr. Sen, appearing for the petitioner, 
raises two points: in the first place, he contends 
that the service of Mr. Shome came to an end 
with the disposal of the reference case and as 
such he is no longer the advocate entitled to 
appear on behalf of the petitioner. 

[4l It is not necessary to express any fiaal 
opinion on this point. It seems to us that prima 
facia Mr. Shome did not cease to be the advo¬ 
cate entitled to act on behalf of the petitioner 
the moment the reference case was disposed of. 

[5] The second contention raised by Mr. Sen 
is that even if Mr. Shome is still the advooate 
entitled to appear on behalf of the petitioner, 
there is no bar to the petitioner engaging another 
lawyer for withdrawing the money lying before 
the President of the Tribunal. 

[6] Mr. Ghosb, appearing on behalf of the 
opposite party, has referred us to two decisions, 
one in the case of Radhika Debi v, Ramasray 
Prosad, 9 Pat. 865 : (A. I. B (l8) 1931 Pat. 137), 
and the other in Pankaj Kumar v. Sudhir 
Kumar, 37 C. W. N. 998: (a. I. R. (2l) 1934 Oal. 
68). It is true that before the Court grants thei 
leave to discharge a lawyer under o. 3, R. 4,1 
Civil P. 0., the Court is entitled to make suit-1 
able provisions for the payment of the sums duel 
to the outgoing pleader in respect of the service! 
rendered by him and in respeot of the costal 
incurred by him on behalf of his client. We also' 
agree with Mr. Ghosh that as a subterfuge 
the petitioner cannot engage another lawyer 
without formally discharging the previous law¬ 
yer and without arranging for payment of the 
sum9 due to him. The sum alleged to be due to 
Mr. Shome on his bill submitted to the petitioner 
amounts to Rs. 1,324. Mr. Ghosh further states 
that certain additional oosts have been incurred 
by Mr. Ghosh for contesting certain proceedings 
consequent on the application for withdrawal of 
the money through another lawyer. The pro¬ 
priety of the bill, or of the additional expenses 
so inourred is a matter whioh has to be decided 
in appropriate proceedings. We think the rights 
of Mr. Shome will be amply safeguarded if we 
direct that out of the compensation money lying 
with the president, a sum of Rs. 1,700 be retained 
in Court till the disposal.of the legal proceeding 
whioh the opposite party may be advised to 
take to recover the sums due to him from the 
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petitioner. These proceedings should be filed 
■within three months from date. If no such pro- 
ceedings are filed, the sum of RS. 1700 will also 
be paid out to the petitioner. The balance of the 
-compensation money whioh is lying with the 
President may be allowed to be withdrawn by 
the lawyer which the petitioner has already 
engaged, or some other lawyer which the peti¬ 
tioner may choose to engage, provided he ha3 
the required authority to withdraw such money. 

[7] The rule is disposed of on the aforesaid 
terms. 

[8l There will be no order as to costs. 

K.S. Order accordingly. 
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Banerjee J. 

Judhisthir Chandra Adah and another — 
Petitioners v. P. R . Mukherjee and another — 
Opposite Party. 

Ordinary Original Civil Jurisdiction Matter No. 31 of 
1349, D h 4-11-1949. 

(a) Industrial Disputes Act (XIV [14] of 1947)> 
S. 19 (3) and (4) —Award—Modification of—Power 
of Tribunal — Modification giving retrospective 
nullification—Validity. 

An award under the Industrial Disputes Act, 1917, 
passed on 25-5-1948 and in force for one year, declared 
inter alia that a certain rate of dearness allowance 
would come into force from January 1947. By a sub¬ 
sequent award dated 20-5-1949 the previous award was 
modified by declaring this term inoperative. In an 
application to set aside the latter award it was con¬ 
tended that the modification did not afieot the inte¬ 
rests of the workers as the original award had ceased 
to be effootive after 25-5-1949 : 

Held that the {contention was not right as it over¬ 
looked the fact that though the award of 15-8-1948, 
had become ineffective by the passing of time, the 
tights flowing therefrom had not been wiped out. The 
award directed payment of certain dearness allowance 
whioh, if not paid, created a debt in favour of the 
workmen, and it w&3 a binding debt, whioh could be 
«nforoed by a oivil suit and that the penalty clause in 
the Act did not bar suob a suit. 

That the second award was invalid as the Tribunal 
proposed not only to modify a part of the award but to 
give it a retrospective nullification, which was beyond 
the jurisdiction of the Tribunal conferred on it by 
8. 19 (8) Proviso. [Paras 9 and 12] 

(b) Industrial Disputes Act (XIV [14] of 1947), 
8.15 (4)—-Award—Meaning. 

The award referred to in the proviso to S. 15 (4) is 
the entire award as the presence of the word “the" 
indicates, the award which was deolared to be binding 
on the parties. [Para 10] 

B. O. Mitter and P. R. Sanyal — for Petitioners I 
A O. Birear, Jr. Btanding Counsel with B. Boss; Niren 
D« and B. Choudhury—for Opposite Party. 

Order.—This is an application for a writ of 
certiorari to bring up an award made by an 
Industrial Tribunal on 20-6-1949, to this Court 
for having it quashed. 

[2] There are various prayers in the petition 
whioh it is not neoessary to state. 
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[3] There was a long standing dispute be¬ 
tween respondent 2 and its workmen wbioh was 
referred for adjudication to respondent 1 under 
the Industrial Disputes Aot, who made an 
award ou 15-5-1948. The Government by its 
order dated 25-6-1948, declared it to be binding 
on the parties for one year from the date of the 
order. 

[4] By the award, the Tribunal directed, 
inter alia, that the workmen should be paid 
dearness allowance at a certain rate and that 
"the new scale of dearness allowance would 
oome into force from January 1917 . . .” 

[5] By a subsequent order dated 10-10-1948, 
the local Government in exercise of the powers 
conferred on it by the proviso of 8. 19 ( 3 ) 
referred the award to respondeat 1 who was 
constituted a Tribunal, for a deoision in respeot 
of matters referred to in the proviso. 

[6] The order is as follows : 

“Government of West Bengal 

Commerce, Labour & Industries Department 

Labour. 

No. 2762 Lab. dated 10-8-1949. 

ORDER 

Whereas an industrial dispute arose between Messrs. 
Atlas Works Ltd., of 119-A Ripon St.. Calcutta and 
their workmen represented by the Bengal General 
Engineering and Metal Factory Workers Union, 14 
Motlsil;St., Caloutta and on a reference of the said 
dispute to a Tribunal, an award was made thereon by 
the said Tribunal which was published in the Calcutta 
Gazette dated 3-6-1948 under Order No. 1680 Lab 
dated 25-5-1948. 

And whereas on a representation made by the said 
Messrs. Atlas Works Ltd-, of 119-A Ripon Street, Cal¬ 
cutta, the Provincial Government considers that there 
have been material changes in the oircumstances on 
which the said award was based. 

And whereas it is expedient that the said award 
should be referred to a Tribunal constituted under the 
Industrial Disputes Act. 1947. 

Now, therefore, in exercise of the power conferred 
by the proviso to sub-s. (3) of 19 of the said Act, the 
Governor is pleased to appoint Sri P. R. Mukerjee, 
Additional District Judge, to be the Tribunal for deoi- 
Bion in respeot of matters referred to in the >sald 
proviso.” 

[ 7 ] The Tribunal so constituted framed certain 
issues. 

[8] It was contended on behalf of the Union 
which represented the workmen before the 
Tribunal that it had no jurisdiction to adjudi¬ 
cate upon the issues. The tribunal did not give 
effect to this contention, with the result that an 
application was made to this Oourt for a writ 
of certiorari for bringing up the records of the 
proceedings before the tribunal to this Court 
and for quashing the same. I dismissed the 
application on the ground that it was premature. 
The Tribunal then decided the issues and on 
20-5-1949, mads an award in these words : 

“Terms regarding the amount of dearness allowance 
and the payment of the Bame with retrospective effeot 
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as per award dated 15-5-1948 shall cease to be in 
operation and the award ia amended and modified 
accordingly.” 

This is the award which is sought to be set 
aside. 

[9] On behalf of the respondent, it was con¬ 
tended that the award of 15-5-19dS had ceased 
to be effective after 25-5-1949 and, therefore, the 
modification of the award made by the award 
of 20-61949 could not affeot the interest of the 
petitioner. Therefore, this Court should not 
make an order which is of no benefit to the 
petitioner. This contention, I do not think, is 
right. It overlooks the faot that though the 
award of 15-5-1948 had beoome ineffective by 
the passing of time, the rights flowing therefrom 
have not been wiped out. The award direoted 
payment of certain dearness allowance which, 
if not paid, oreated a debt in favour of the 
workmen, and it wai a' binding debt. The award 
binds the parties in the same way, as if the 
terms wero agreed between them. In my view, 
the payment of this debt can be enforced by a 
oivil suit. It is a fallaoy to say that the penalty 
clause in the Act bars such a suit. See Couch 
V. steel, (1854) 3 El. & Bl. 402 : (23 L.J Q.B. 12l), 
Stmmond's case, (1921) l k.b. 616 : (90 l.j.k.b. 
609) and Standard Vacuum Oil Co. v. Avelino 
D’Souza. 1946 Labour Gazette 331). The peti¬ 
tioners, therefore, are entitled to make the 
application. 

[lol The next question is whether the tribu¬ 
nal in making the award of 20-5-1949 baa acted 
in excess of its jurisdiction. The tribunal has 
only a limited jurisdiction under S. 19 (3) pro¬ 
viso, viz., to decide whether there has been a 
material change in the circumstances, in which 
the award in the said paragraph referred to 
was made, and to deoide whether or not the 
award should by reason of such change cease to 
be in operation before the expiry cf the period 
so fixed and to determine the period of opera¬ 
tion of the award. That is the only thing the 
Tribunal can do and nothing else. An award 
oan be modified only.under S. 15. Sub-section (4) 
of that section says : 

“Save as provided in the proviso to sub s. (3) of 
S. 19 an award declared to be binding under that seo- 
tion shall not be called in question in any manner.” 

The award in the proviso referred to is the 
entire award as the presence of the word "the” 
indicates, the award which was declared to be 
binding on the parties. 

[ 11 ] Referring to the definition of the award, 
it was suggested on behalf of the respondent 
that the award means any part of the award. 
That submission is wrong, as is clear from the 
word ‘the’ before 'award’ in the proviso. 

[ 12 ] In this case the tribunal proposed not 
only to modify a part of the award but to give 
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it a retrospective nullification, which,! think, is 
beyond the jurisdiction of the tribunal. 

[13] I, therefore, set aside the award and 
direct defendant 2 to pay the cost of this appli¬ 
cation. The rule is made absolute to that extent- 

D.B.B. Buie made absolute. 
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Banerjee J. 

In the goods of Gagan Chandra Das — 
Applicant. 

O. O. C. J. Appln. D/• 12-1-1949. 

(a) Interpretation of Statutes — Consolidating 
Act. 

Where a consolidating Act does not profess to amend 
or alter the provisions of the Aots consolidated, prima. 
facie , the same effect ought to be given to its provisions 
as was given to those of the Acts for which it is sub¬ 
stituted. [Para 10] 

Anno. C. P. C. Preamble N. 2, Pts. 2 and 3. 

(b) Succession Act (1925), S. 383 (d) — Partial 
revocation — Death of one of grantees of Succes¬ 
sion Certificate — Survivors if can give proper 
discharge. 

Section 383 does not make any provision for partial 
revocation of a succession certificate but provides for 
revocation of the certificate in its entirety. 

Where a succession certificate is granted to eeveral 
persons jointly and one of the grantees dies, the 
survivors cannot give proper discharge. The grantees ot 
a certificate of succession have no estate In them. They 
are authorised only to collect the debt and to do noth¬ 
ing more. There cannot be any question of survivor¬ 
ship as in the case of executors or administrators. 
There must necessarily have to be a freBh certificate to 
empower the survivors to collect the debt and give the 
discharge. [Paras 16, 23 and 26] 

Anno. Succession Aot, S. 383, N. 1. 

(c) Succession Act (1925), Ss. 372, 373—Applica¬ 
tion tor certificate — Corrections of defects in. 

Where an application is substantially defective, no 
certificate can be issued by allowing amendment of the 
application. But where the defect is a minor one, 
for example, in the name of the person whose estate ia 
in question, and the petitioner takes up the correct 
position by patting in another petition, an order may 
be made. [Para 31] 

Anno. Succession Aot, S. 372, N. 1. 

T. K. Ohose —for Applicant ; K. P. Khaitan a& 
amicus curies. 

Order — I regret I cannot accede to the 
prayer of the petitioner. I know what the 
refusal means. The applicant will have to make 
an application for a fresh certificate of succes¬ 
sion. Even though it is to collect the debt for 
which a certificate had already been taken and 
the duty paid, the duty prescribed by the Court- 
fees Act must be again paid: In re, Saroje Ba- 
ehmi, 20 c. w. n. 1125 at p. 1138 : (a. i. b. (4> 
1917 Gal. 380). This means farther depletion of 
a loan fund. The debt for whioh the certificate 
was taken is a small one. 

[2] I wish I could grant the prayer. If the 
point involved were a technical one, I would 
have ignored it, and granted the prayer. 
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[8] But, in my view, the point is not a techni¬ 
cal one at all. It is one of substance. It touohes 
4he jurisdiction of the Court. 

[4] The fact may be said in two or three 
sentences. The certificate waB granted to several 
persons jointly. One of them has died. The 
-survivors ask that the name of the deceased be 
■deleted in the certificate, so that they may act 
on it. Counsel calls it a 'partial revocation’ of 
the certificate. 

[4a] Has the Court jurisdiction to do what is 
asked for ? In order to do that, the Court muBt 

amend the order on which the certificate was 

• 

issued. The order has been drawn up and com¬ 
pleted. Can the Court amend the order now ? 
flection 152, Civil P. C., gives power to Court 
to. amend judgment, decrees or orders only in 
specific cases. If the decree or order sought to 
be amended does not come within 8. 152, the 
Court can correct the errors only under the 
review seotion; or under the inherent power 
of the Court to amend or vary its own decree 
or order eo as to carry out its own meaning. 
But the amendment asked for is not within the 
rules mentioned above. It follows therefore that 
I cannot amend the order. How can I then 
amend the certificate ? 

[5] I felt great doubt in the matter when the 
application was first moved. I asked counsel 
under what eeotion he wbb making the applica¬ 
tion and whether he had any authority for it. 
Counsel on that day asked for time to consider 
the matter. I gave him time. Next day he refer¬ 
red me to a judgment reported in Sharif-un-nisa 
v. Masoom Ali, 42 ALL. 347 : (a.i.b. (7) 1920 
ALL. 139); oounsel relies on a passage at p. 352. 
The passage is: 

"We are of opinion that if a . . . oertifioate bae once 
been granted in respeot of the entire debt, and it 
becomes apparent to the Court that circumstances have 
•nbsequently changed so as to bring into operation 
cl. (d) or (e), or both, of 8. 18 of Act VII [7] of 1889, 
it is open to the Gonrt to pass orders having the effeot 
of a partial revocation of the succession certificate once 
granted, or to modify the terms of that grant in enoh 
manner as the Interest of jastice may seem to require.’’ 

[6] Seotion 18 of Aot vii [ 7 ] of 1889 has been 
teplaoed by 8 . 383 of the Aot of 1926. There is 
no difference in the wording of the two sections. 
On the authority of that oase, it was contended 
on behalf of the applicant that 8 . 883 (d) autho¬ 
rised the Court to grant the prayer. I was not 
satisfied. 80 , I requested the learned standing 
oounBel to appear as amicus curia and argue 
the case. He was good enough to do so. He 
plaoed the opposite view in an argument brief 
and lucid. I am grateful for the assistance. 

[7] The Standing Counsel referred me to a 
passage in Tristraw and Ooot*s Probate Praotioe, 
Bdn. 19, p. 897. The passage is this: 
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“Alteration in a grant hag been allowed where the 
error wag in the surname, Christian name, address, 
status, date of death or place of death of the deceased.” 

That passage indicates what errors the Court 
can amend in a succession certificate. I do not 
suggest that the English practice must be 
followed in preference to our rule or praotlce 
(if any). 

[8] First as to our rules. The relevant rule is 
R. 21 chap. XXXV of the Original Side Buies. 
That rule provides for amendment of a certi¬ 
ficate, so as to extend its effect throughout 
British India. That rule does not meet the point 
in hand. 

[9] Taming to the sections of the Succession 
Act, the material sections are Ss. 370 to 390, 
Part 10 of the Act. These seotions replaoe the 
Succession Certificate Aot (Act vii [7] of 1889). 
There has been no material change in the 
phraseology of the seotions, relating to the 
matter and consideration. 

[ 10 ] The Aot of 1925 is a consolidating Act. 
It does not profess to amend or alter the pro¬ 
visions of the Act consolidated. Prima facia 
therefore, the same effect ought to be given to its 
provisions as was given to those of the Act for 
which it was substituted Mitchell v. Simpson, 
(1890) 25 Q. B. D. 183: (69 L. J. Q. B. 356). I make 
this observation, as I shall refer to oertain deci¬ 
sions on the Aot of 1889. 

[11] I now proceed to examine the relevant 
seotions. Section 370 places restriction on grant 
of certificates. Section 371 defines whioh Court 
has jurisdiction to grant certificates. Section 372 
prescribes what particulars are to be given in 
the application for a certificate. Section 373 lays 
down the procedure on the application. Seotion 
374 provides for the content of a certificate. It 
reads: 

"Where the District Judge grants a certificate, he 
shall therein specify the debt And securities set forth in 
the application for the certificate, and may thereby 
empower the person, to whom the certificate is grant¬ 
ed,” 

to do the things specified in that seotion. Seotion 
376 makes provision for extension of a certificate 
to any debt or seourity, not originally specified 
therein. Seotion 377 speaks of formB of the 
certificate and the extended certificate. The 
forms are rather important. I take a epeoimen 
form. It is addressed to the person to whom the 

certificate is granted. 

“To A. B. 

Whereas.this certificate is accordingly grant¬ 

ed to you and .. . empowers you to colleot those debts 
.... (debts specified in the appliestlon).’’ 

[12] I have underlined (here italioised) the 
word ‘you’ to emphasise that the grant is made 
to named person or persons and be is or they 
are the only person or persons who is or are em¬ 
powered by the Gonrt to oolleot the debt, eto. 
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[13] Section 378 empowers the Court to amend 
a certificate. That section is: 

“Where a District Judge has not conferred on the 
holder of a certificate any power with respect to a secu. 
rity specified in the certificate, or has only empowered 
him to receive interest or dividends on, or to negotiate 
or transfer, the security, the Judge may, on application 
made by petition and on cause shown to his satisfaction 
amend the certificate by conferring any of the powers 
mentioned in S. 374 or by substituting any one for any 
other of those powers.” 

[ 14 ] The most important section for oar pur¬ 
pose ia s. 363. That section deals with revocation 
of certificate. That section is: 

"A certificate granted under this part may be revoked 
for any of the following causes, namely: 

(a) that the proceedings to obtain the certificate were 
defective in substance ; 

(b) that the certificate was obtained fraudulently by 
the making of a false suggestion, or by the concealment 
from the Court of something material to the case; 

(c) that the certificate was obtained by means of an 
untrue allegation of a fact essential in point of law to 
justify the grant thereof, though such allegation was 
made in ignorance or inadvertently, 

(d) that the certificate has become useless and in¬ 
operative through circumstances; 

(e) that a decree or order made by a competent 
Court in a suit or other proceeding with respect to 
effeots comprising debt or securities specified in the 
certificate renders it proper that the certificate should 
be revoked.” 

[15] I have said in an earlier pari of the 
judgment that counsel relies on sub-8, (d). Sec¬ 
tion 383 provides for revocation of a certificate. 
It does not make any provision for what counsel 
oalls a partial revocation. It is dear that sub- 
ss. (a), (b), (c) and (e) provide for revocation of 
the certificate in its entirety, e. g., if a certificate 
is obtained by fraud or misrepresentation, eto. 
These sub-olauses strike at the root. Having 
regard to its setting, I do not think sub-s. (d) 
permits revocation of a different nature. 

[16] It will be observed that 8. 383 authorise! 

revocation of "a certificate granted.(d) 

that the certificate beoomes useless and inopera¬ 
tive through oircumstances.” I have underlined 
(here italicised) the words ‘a’ and ‘the’. The 
revocation is to be of the certificate wbioh was 
granted. It is not a partial revocation. The 
whole certificate may be revoked if at all but 
not partially. Seotion 383 does not permit 
'partial revocation’. 

[17] The words of sub-s. (d) have been judi¬ 
cially interpreted. I shall consider only three 
important decisions. They are decisions on the 
old Aot, but the Act of 1925 being a consolidat¬ 
ing Act, as I have said before, these decisions 
are applicable to the 1925 Act. 

[18] Construing the words "becomes useless 
and inoperative," it was held that the words 
imply the disoovery of something which, if 
known at the date of the grant, would have been 
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a good ground of refusing it. Bal Gangadhar 
Tilak v. Sakwarbai, 26 Bom. 792: (4 Bom. L. R. 
637), Gour Chandra v. Sarat Sundari, 40 oal. 
50 : (16 I. C. 44). This Caloutta case follows tho 
Bombay case, a judgment of Sir Lawrence 
Jenkins, C. J. These decisions say that the dis- 
oovery must be of something which existed at 
the time of the grant but was not known then; 
e. g. the discovery of a later will or codicil; or 
dissovery that the will was forged, or that tho 
alleged testator is still living. 

[19] Gour Chandra v. Sarat Sundari , 4® 
cal. 50 : (16 I. c. 44) is a decision on Expln. 
(4) to 8. 50, Probate and Administration Aot 
(Act v [5] of 1881), which is reproduced in S. 263 
(d), Succession Aot, 1925. * Clauses (a), (b), (o) 
and (d) of ss. 263 and 383 respectively are identi¬ 
cal. Therefore, Gour Chandra v. Sarat Sundari, 
40 oal. 50: (16 I. 0. 44) is an authority for the 
construction of S. 883 (d) of the Aot of 1926. 

[ 20 ] These decisions, however, have not been 
followed in Surendra v. Amrita, 47 cal. 115 : 
(A. I. R. (7) 1920 Cal. 684). That is a judgment 
of a Bench presided over by Sir Ashutosh 
Mukherjee and Walmsley JJ. After a review of 
a large number of caBes including the Bombay, 
the Calcutta and the Allahabad oases, I have 
cited above, their Lordships observed at p. 123 : 

"We most consequently take it as settled law tbBt 
the circumstances wbioh make the grant useless and 
inoperetive and thuB 'justify revocation may have come 
into existence after the.original grant was made.” 

According to Surendra v. Amrita, 47 Cal. 115 : 
(A.I.R. (7) 1920 cal. 584) an event whioh happens 
subsequent to the grant may affect the original 
grant itself. 

[ 21 ] That then being the principle, the question 
is whether the death of one of the donees is an 
event whioh oomes within sub-s. (d) of 8. 383. 

[ 22 ] In cases of probate or letters of adminis¬ 
tration, there are specific seotions making pro¬ 
vision for the death of one of the grantors where 
the grant is made to several persons jointly. 
But, there is no such provision in the seotions 
relating to the grant of a succession certificate. 
There being no express provision, oan such a 
provision be implied ? 

[ 23 l The donees of a certificate of succession 
have no estate in them. They are authorised 
only to coileot the debt and to .do nothing 
more. There oannot be any question of survivor¬ 
ship, a9 in the case of executors or administra¬ 
tors, (see 9s. 311 and 312, Succession Aot). 

[24] Take an illustration: if A, B, G, are 
colleotively given the power to coileot a debt 
and give discharge, it is only reasonable to 
think that no two of them, or no one of them 
can give the proper discharge. That is common 
sense. The reason of the thing is this : that tho 
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Court baa not given to the two or to the one, 
the power. 

[36] It follows, therefore, that on the death 
of one of the grantees of a succession certificates 
the other two cannot give proper discharge. 
There must necessarily have to be a fresh certi¬ 
ficate to empower the survivors to collect the 
debts and give the discharge. 

[26] I may refer to an observation in the 
oase of Sukumar v. Parbati, I. L. R. (1941) 2 
cal. 8ii : (a. i. r. 1941 cal. 663): 

“Where a certificate granted to two or more persons 
baa become inoperative on account of the death of one 
of the grantees the* existing certificate should be revoked 
before any fresh certificate is granted." 

The point under consideration did not specifi¬ 
cally arise in that case, but tbe observation I 
have quoted above is of B. E. Mukherji J. 
which is entitled to great respect. I respectfully 
agree with it. That is the law. 

[27] The only thing that now remains for 
me is to consider the Allahabad judgment on 
which oounsel for the applicant’s so much 
relied. If the facts are analysed, it will be seen 
that the judgment does not support counsel’s 
contention. The facts of the case are these : 
A Muhammadan lady died leaving as her heirs 
her husband (H), a daughter (d) and a brother 
(B). The shareB inherited by them were, res- 
peotively, one-fourth, one-half, and one-fourth. 
A sum of Rs. 25,000 was alleged to have been due 
to the lady on account of her dower. After her 
death, B applied for a succession certificate in 
respect of the dower, d was a minor, and was 
made a party to the proceedings for the certi¬ 
ficate and the notice issued to her was acoepted 
by H, her father. No objection waB raised on 
the score of h’s interest in the matter being 
adverse to that of D. A certificate was granted 
to B for the entire amount. On the strength of 
that oertifioate B brought a suit against H for 
the recovery of his own share only of the dower 
debt, and got a decree accordingly. D then ap¬ 
plied for either the revocation of tbe certificate 
which was granted to B and tbe granting of a 
certificate to D for her share of the debt, or, in 
the alternative, for the addition of her name to 
that of B in the certificate whiob had been 
granted to B. The trial Court was of opinion 
that there was no ground on whiob the certifi¬ 
cate granted to B could be revoked and that the 
oaid certificate being extant, no farther certificate 
could be granted. It was also of opinion that there 
was no provision of law by whiob the name of 
D oould be inserted in the original certificate. It, 
therefore, diemiseed the application of D. 

[SB] From this order there was an appeal to 
the High Coart. The lamed Judgea remarked at 
p 861 : 


"We think that the Court below oould have revoked 
the certificate granted to Hussain Ali, or at least have 
revoked tbe same in part, on more .than one ground. 
In the first place the proceedings which took place when 
Hussain Ali obtained his certificate were seriously 
defective in substance within the meaning of cl. (a) of 
S. 18 of Act VII [7] of 1889. Mt. Sherif un Niesa wa3 
at the time a minor, and her father, whose interest In 
this matter was obviously opposed to hers, he beiQg tbe 
debtor wbose liability it was sought to enforce by 
means of the application, was allowed to accept service 
of notice on her behalf." 

Ik will be observed that the original proceeding 
was defective in substance because there was 
no proper notice to a person who was vitally 
interested in the grant. 

[29] The last portion of that judgment is 
instructive: 

"We revoke the certificate granted in favour of 
Hussain Ali to the extent of half of the sum specified 
in the said certificate, namely, to tbe extent of 
Rs. 12,600 and we direct that a certificate for the 
realisation of this amount, as a debt alleged to be due 
from.Huesain Ali to Mt. Keifayab Fatima, be granted in 
favour of the appellant Mt. Sharlf-un Niasa. (D).” 

What happened in that case is this: B had 
already obtained his decree for bis share of the 
debt. Further certificate to him or to anybody 
else on his behalf was unnecessary. The debtor 
(tbe husband of ,the lady who died) was a creditor 
to the extent of a fourth share. Therefore, there 
was merger of the two interests. The only out¬ 
standing debt wa3 the debt for Rs. 12,COO to D. 
What did the learned Judges do? They granted 
a new certificate to D to enable her to realise 
her rs. 12 , 600 . It was really a new grant and I 
consider on thG faot of tbe case that the old 
grant was revoked. But if this case means that 
under tbe Succession) Act there can be a partial 
revocation by the death of one of the donees, I 
respectfully differ the judgment. 

[30] As I said, the debt is a small one. If the 
particulars of 8. 372 were in the petition, I 
would have on this application ordered a new 
certificate to issue in favour of the applicant. 
But the particulars are not there. 

[31] I cannot allow an amendment of the 
petition. There is no doubt that, where the defeot 
is a minor one, for example, in the name of the 
person whoee estate is in question, and the peti¬ 
tioner takes up the correot position by putting 
in another petition, an order may be made— 
small error like this may be corrected— Sukumar 
Deb v. Parbati Bala, I. L. R. (1941) 2 Cal. 3ii: 
(A. I. R. (28) 1941 cal. 663). 

[ 32 ] In tbiB oase, tbe defeot is not of that 
nature. I do not think, I can allow amendment 
of the petition. 

[88] I mast, therefore, dismiss the application. 

Q.M.J, Application dimmed. 
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A. I. R. (37) 1950 Calcutta 582 [G. N. 220.] 

Sen J. 

1lam Kalpa Kundu — Decree-holder — Ap¬ 
pellant v. Kasi Nath Dutta and others — 
Respondents. 

A. F. A. O. No. 94 of 1948, D/- 17-11-1949. 

• (a) Civil P. C. (1908), Ss. 47, 104 and O. 21, 
R. 92—Compromise of proceedings under O. 21, 

R. 90—Subsequent application by decree-holder 
purchaser to confirm sale in terms of compromise 
—Order on, if open to second appeal. 

W Where a proceeding for setting aside a sale is com¬ 
promised and subsequently the deoree-holder pur¬ 
chaser applies under S. 47 for declaration that the 
sale stands good in terms of the solenama which the 
judgment-debtor has failed to carry out, the order 
refusing to confirm the sale passed on such application 
will not come within the purview of O. 21, R. 92 
inasmuch aa it cannot be said that the judgment- 
debtor’s application under 0. 21, It. 90 has either been 
allowed or disallowed. The order would fall under 

S. 47 and is unaffected by the provisions of S. 104 
aud therefore, would be open to Becond appeal. 

[Para 5] 

Anno. Civil P. C. S. 47, N. 28, 84.; S. 104, N. 21; 
O. 21, R. 92, N. 2. 

(b) Contract Act (1872), S. 55 — Time when 
essence of contract—Intention. 

The more insertion of a term in a contract that a 
certain aot shall be done whlthin a partionlar period 
would not necessarily indicate that time was of the 
essence of the contract. The intention to make time 
an es6euce of the contract must be expressed in un. 
mistakable language. 

This intention must bo deduced from the words of 
the contract, from the surrounding oircumstanoes at 
the time that the contract was entered into and 
from tho snbject-matter of the oontract: [Para 7] 

Held on construction of solenama that time was of 
essence of contraot to pay sanja paddy and rent 
within stipulated time. [Para 8] 

Anno: Cont. Act 8. 55, N. 2. 

Earn Krishna Pal — for Appellant; Panchanan 
Pal—for Respondents. 

Judgment _Thia is a second appeal by one 

of tbe decree-holders and it arises in the follow¬ 
ing circumstances. The appellant obtained a 
decree and in execution of it put certain pro. 
perty to sale. The sale was held on 31-10-1938. 
In the year 1945 the judgment-debtors made 
an application under O. 21, R. 90, Civil P. C. 
for setting aside the sale on the usual grounds. 
That application was disposed of upon compro¬ 
mise on 15-12-1945. By the terms of the oompro- 
mise the judgment-debtors were to deposit 
either in Court or amicably with the knowledge 
of the Court the sum of Rs. 260 within the 
month of February 1946, the sum of rs. 245 
within the month of February 1947 and the 
sum of Rs. 245 within the month of February 
194S and also to deposit the sanja paddy and 
cash rent for the years 1353 and 1354 B. S. 
within the month of Chaitra of those years 
respectively. Upon this being done the sale 
would be set aside. The judgment-debtors were 


(to be ?) put in possession of the auction sold 
property as licensees until the solenama waa 
carried out. There was a further clause that if 
the judgment.debtors failed to pay any of the 
kist money or failed to pay the sanja paddy 
and cash rent in terms of the provisions of 
the solenama, then the sale would stand good. 
There was a footnote to the solenama to this 
effect, namely, that if any money in respeot of 
the three first mentioned kists which were pay¬ 
able under the solenama were paid and if the 
sale were not set aside the decree-holders would 
be entitled to withdraw the same and would 
not be liable to refund the money which would 
be forfeited. There is another provision in the 
footnote which need not be set out as it is not 
relevant for the purpose of thia appeal. The judg¬ 
ment debtors paid the first of the two kists within 
time but failed to pay tbe sanja paddy and cash 
rent in time. Thereupon the decree-holers made 
£fh application purporting to bo one under s. 47, 
Civil P. C., claiming that as the terms of the 
solenama had not been fulfilled there should be a 
declaration that the sale stands good. The judg¬ 
ment-debtors opposed this application and the 
only ground taken by them which is pressed 
before this Court is that time was not of the 
essence of tbe contraot so far as the payment of 
the sanja paddy and cash rent is concerned and 
therefore the failure of the judgment-debtors to 
pay the sanja paddy and cash rent within time 
did not entitle the deoree-holders to the relief 
prayed for. 

[ 2 ] Both the Courts below have held in 
favour of the judgment-debtors and have refused 
to grant the prayer of the decree-holders. Against 
this decision the present appeal has been filed 
by one of the decree-holders. 

[3l A preliminary objeotion is taken on behalf 
of the respondents that no second appeal lies. 
The argument was this : The application of the 
decree holders was virtually an application for 
confirming the sale made in accordance with the 
provisions of o. 21, B. 92, Civil P. O. The Court 
has refused to oonfirm the sale. Against such an 
order of refusal an appeal lies in accordance 
with the provisions of O, 43 R. 1 (j) of the Code. 
Seotion 104 , Civil P. O., prohibits a second 
appeal from suoh an appellate order. It was 
arguedibat although the application was insti¬ 
tuted as one being under S- 47 of the Code, it 
was really an application made under o. 2l,B.92. 


[ 4 ] On behalf of tbe appellant it was contend¬ 
ed that this was not an application whioh fell 
within the purview of 0. 21, R. 92 of the Code 
but it was an application for a declaration by 
the executing Court that in accordance with the 
terms of the solenama the sale stood good. Snob 
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an application was not contemplated by o. 21, 
B. 92. It related to a matter of execution and 
was between the parties to the suit. It therefore 
fell within the purview of 8. 47, Civil P. C. and 
a second appeal would therefore lie. 

[6] There can be no question that the appli- 
cation relates to questions arising between the 
parties to the suit in whioh the decree was passed. 
There oan also be no question that the applies* 
tion relates to the execution of that decree. It 
thus comes within the purview of 8. 47, sub. 
s. (l). A second appeal would therefore lie from 
the deoision in a proceeding upon the applica¬ 
tion unless there is some prohibition in the Code 
whioh would bar a second appeal. Now, an 
application by a judgment.debtor against a 
deoree-holder for setting aside a sale in execu¬ 
tion would oome undoubtedly under the provi¬ 
sions of S. 47 of the Code and if there were no 
other provisions, a deoision upon such an appli¬ 
cation by whioh the sale was either set aside or 
confirmed would be subject to two appeals, but 
B. 104, Civil P. C M in my opinion, would make a 
decision on such application subject to one 
appeal only. I refer to 8. 104, sub-s. (l) (i) and 
eub-8. ( 2 ). If those sub-sections are read, it will 
be seen that they provide that an appeal shall lie 
from an order made under the rules from which 
an appeal is expressly allowed by rules and that 
no second appeal shall lie from an appellate 
order passed in an appeal under s. 104. Now, if 
an applioation under 0. 21, R. 90 is allowed, 
then the Court in accordance with the provisions 
of o. 21, R. 92 shall set aside the sale. If it is 
disallowed, it shall make the sale absolute. An 
order passed under o. 21, R. 92 is appealable as 
an order by virtue of O. 49, R. 1 (j). It is thus 
an order which is described in 8. 104 (1) (i) 
namely, an order made under rule3 from which 
an appeal is expressly allowed by rules. That 
being so, by virtue of eub-s. (2) of 8.104 of the 
Code no second appeal lies against an order on 
appeal. It does not matter how the application 
is instituted. What must be ascertained is the 
substance of the applioation. The question whioh 
therefore arises in this preliminary objection is 
whether the order passed in favour of the decree, 
holders is an order under 0. 21, R. 92. If it does 
not come within that rule, then the preliminary 
objection must fail because it would then be an 
order under S. 47 which has the force of a 
decree and whioh is not governed by the provi¬ 
sions of 8. 104 whioh deals with appeals from 
orders made under the rules of the Code. It is 
oontended that the order Gomes within either 
sab-r. (l) or sub-r. (2) of o. 21, R. 92. The sab- 
rules are as follows : 

"(1) Where no applioation is made under R. 89, 
B. 90 or R. 91, or where snob applioation is made and 


disallowed, the Court Bhall make an order confirming 
the sale, and thereupon the sale shall become absolute. 

(2) Where such application is made and allowed, 
and where, in the case of an applioation under R. 89, 
the deposit required by that rule is made within thirty 
days from tbe date of sale, the Court shall make an 
order setting aside the sale : Provided that no order 
shall be made unless notice of the applioation has been 
given to all persons affected thereby.” 

If sub-r. (l) is to apply, there must be a dis¬ 
allowance of the application under o. 21, R. 90. 
In the present case tho application under o. 21 , 
B. 90 was not disallowed. Tbe case, therefore, 
does not fall within the ambit of sub-r. (l). 
Under sub-r. (2) tbe application under 0. 21, 
R. 90 must have been allowed. In the present 
case that application wa3 not allowed. Sub¬ 
rule ( 2 ) therefore will not apply. What happened 
in the present case has not been contemplated by 
O. 21 , R. 92. In the present case the order was 
passed not according to the provisions of o. 21 , 

R. 92 but in terms of a solenama and the 
decree-holders have applied not to enforce any 
rights which they alleged that they have acquir¬ 
ed under the provisions of 0. 21, R. 92 but they 
have applied under s. 47 for relief on the 
ground that the terms of the solenama have not 
been carried out by the judgment-debtors. Tho 
order therefore in my opinion is one under 

S. 47 of the Code which is unaffected by the 
provisions of S. 104. That being so I hold that a 
second appeal does lie and disallow the preli¬ 
minary objection. 

[G] The next point for consideration is whe¬ 
ther tho Court3 below were right in refusing to 
grant the relief prayed for by the decree-holders. 

[7l Learned advocate on behalf of the res- 
pondents argued that tho terms of the solenama 
clearly showed that bo far as the payment of 
the sanja paddy and cash rent was concerned 
time was not of the essence of the contract and 
therefore the relief prayed for by tbe deoree- 
bolders ebould not be granted. He referred me 
to tho well-known decision of the Judicial Com¬ 
mittee in the case of Jamshed Ehodaram v. 
Burjcrji Dhunjibhai, 49 I. A. £6 : (a. i. B. (2) 
1915 P. 0. 83) where the provisions of 8. 55, 
Contraot Aot, were interpreted. He abo referred 
me to a decision of this Court in the case of 
Maliadeo Prosad v. Narain Chandra , 24 
0- w. N. 990 : (a. i. R. (7) 1920 cal 661) where 
the decision of tbe Judicial Committee was 
noticed. The rights of the parties to the sole¬ 
nama must be decided in accordance with the 
provisions of 8. 65, Contraot Act, and that 
seotion says that if a party to a contraot pro. 
mises to do a certain thing at or before the 
specified time and fails to do such thing, the 
contract becomes voidable at the option of the 
promisee if the intention of the parties was that 
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time should be of the essence of the contract. It 
further says that if it was not the intention of 
the parties that time should be of the essence of 
the contract, the oontraot does not become void¬ 
able by the failure to do such thing at or before 
the specified time but the promisee would be 
entitled to compensation from the promisor for 
any loss occasioned to him by such failure. It is 
clear from this seotion, apart from any case 
law, that the intention of the parties is what 
matters. This intention must be deduced from 
the words of the contraot, from the surrounding 
circumstances at the time that the contract was 
entered into and from the subject-matter of the 
contract. The Judicial Committee says nothing 
more than this. What the Judicial Committee 
says is that the mere insertion of a term in a 
contraot that a certain act shall be done within 
a particular period would not neoessarily indi¬ 
cate that time was of the essence of the contract. 
The intention to make time an essence of the 
contract must be expressed in unmistakable 
language. The question is whether in this case 
such an intention is expressed in unmistakable 
language. 

[8] I find that the learned lower appellate 
Court has come to its conclusion upon an 
entirely erroneous interpretation of the terms of 
the contract. It has stated the terms of the 
contract incorreotly and thereafter it has come 
to the conclusion that the payment of the sanja 
paddy and cash rent within time waB not an 
essential term of the contract. I have set out at 
the inception of the judgment what the terms of 
the solenama are. The learned Judge says this : 

“On going through the terms of the solenama, I find 
that the solenama would be liable to be rescinded only 
if the judgment-debtors failed to pay the three klst 
moneys within the time appointed. But no snob condi¬ 
tion was attached to the payment of the sanja paddy 
and cash rent. * • * I am satisfied that the solenama 
doeB not provide that the non-payment of the sanja 
paddy and oash rent by the dates fixed would oarry 
with it the consequences of rescission of the solenama, 
as it does in the case of the three kist moneys.’' 

In my opinion this is an entirely erroneous 
construction of the solenama. The provisions 
in the contraot regarding the payment of the 


three sums of BS. 260, Bs. 245 and rs. 245 whioh 
are termed the ‘kist money' and the payment 
of sanja paddy and cash rent for the years 1353 
and 1354 B.S. are in the same terms. There is no 
difference made in the solenama as to the con¬ 
sequences whioh would folio w from the non¬ 
payment of these two respective amounts within 
time. The solenama clearly Bays in the last 
portion of the second paragraph that if the 
judgment-debtors failed to pay the kist money 
or the sanja paddy and cash rent in accordance 
with the terms of the solenama, then the sale 
would stand good. There is no differentiation 
made between the kist money and the sanja 
paddy and oash rent. The terms of the solenama 
have been entirely misconstrued. Had the 
terms been correctly stated and bad the learned 
Judge after a correct statement of the terms 
drawn his conclusion regarding the intention 
that would have been a different matter. But 
here I find that the learned Judge has misstated 
the terms of the solenama . His conclusions 
therefore are not based upon the terms of the 
solenama as they are, but upon.the terms which 
are incorreotly stated. Be that as it may, what 
I have to decide is whether the solenama evi. 
deuces an intention in express terms that time 
shall be of the essence of the oontraot. I am 
unable to see how suoh an intention could be 
more expressly stated. The sale was held many 
years before the solenama was entered into and 
it is obvious that the decree-holders were insist¬ 
ing upon something being done promptly. From 
the surrounding ciroumstanoes as also from the 
terms of the contraot I am of opinion that the 
intention of the parties was to make time 
tjie essence of the contraot not only with respeot 
to the payment of the kists but also with res¬ 
peot to the payment of the sanja paddy and,^ 
cash rent. 

[9] In these circumstances I set aBide the 
order passed by the learned District Judge and 
gr^nt the application of the deoree-holdera with 
oosts throughout. 

K.S. Appeal allowed. 


END 
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Akram C. J. 

Gagan Chandra Kama Sarkar—Plaintiff 

— Appellant v. Sm. Goljan Btbi and others 

— Defendants — Respondents. 

Second Appeal No. 1706 of 1943, Decided on 5th 
July 1949, against decree of Dist. Judge, Noakhali, 
D/- 15tb May 1943. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] ol 
1885), Sch. 3, Art. 3 -Limitation under, applies to 
mortgagee from tenant also—Suit for possession by 
mortgagee auction-purchaser after 2 years of his 
ouster by landlord is barred—Plea of limitation is 
mixed question of fact and law — No prejudice is 
caused to plaintiff when facts are admitted — Civil 
P. e. (1908), Ss. 100 and 101— Limitation Act (1908), 
Art 144. 

A, who waa an occupancy raiyat under landlord B 
mortgaged his holding to C, who instituted a suit on 
his mortgage in 1931, got a decree aud in its execution 
purchased tho land on 24th November 1934. Posses¬ 
sion was delivered symbolically to C on 12th July 
1985. In tho meanwhile B got a rent decree against A 
in 1930 and in execution thereof B purchased the land 
at auotion on 22nd November 1931, taking possession 
of it in June 1932. D got a lease of the same land 
from B on 14th December 1935 and wiB in posse sion 
since that date. In 1942 C brought a suit for posses¬ 
sion of the land as mortgagee auction-purchaser bas¬ 
ing bis cause of action on the fact that when he wanted 
to take actual possession he was foiled by A and D Tho 
trial Court decreed the suit but the first appellate 
Court held it to be barred by limitation under Art. 3 
of Sob. 8, Ben. Ten. Acf^ C appealed : 

Held that the plea of limitation was a mixed ques¬ 
tion of fact and law and plaintiff C could not be held 
to have been prejudiced by the permission to raise it 
tot the first time In appeal as on hU own case, C was 
never in possession and D was In possession from 14th 
Deoember 1985, the date of the kabuliyat to D by 
landlord B which had amounted to an ouster of C by 
landlord B: A. I. B. (23) 1936 Cal. 299 and A. I. R. 
(29) 1942 Cal. 011, Ref. [Para 8] 

Held farther that the prlnoiple that the dispossession 
of the mortgagee having commenced after the date of the 
mortgage time should not run against him Is a correct 
prlnoiple where the Limitation Act has to be applied 
but Art 3 being a speoial provision of limitation en - 
for the benefit of the landlord the general princl- 
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pie stated above cannot be held to be applicable in a 
case like this : A. I. R. (17) 1930 Cal. 311, Rcl. on. 

[Para 9] 

Jitcndra Kumar Sen Gupta for Bhobotosh Chakra- 
vorty — for Appellant, 

Brafulla Kumar Boy for Babiranjan Das Gupta 

— for Respondents. 

Judgment. — Tim appeal by the plaintiff 
arises out of a suit for the recovery of khas 
possession of the piaint lands on declaration of 
plaintiff's title thereto as decree-holder auction- 
purchaser in mortgage execution oase no. 194 
of 1934. 

. [2] Briefly stated the plaintiff’s case was 
that defendant 1 , who was an occupancy rai¬ 
yat under the Maharaja of Tippera, mort¬ 
gaged hi3 holding to the plaintiff; that as the 
mortgage dues wore not paid, tho plaintiff 
instituted mortgage Suit No. 280 of 1931, got a 
decree and in execution thereof purchased the 
suit land on 2lth November 1934; that he thon 
took delivery of symbolical possession through 
the Court on 12 tb July 1935, but in the mean, 
while defendant 1 in collusion with the officers 
of tho landlord suffered a rent decree to bo 
passed against himself in a rent suit in 1930 
and in execution of that decree got the proper¬ 
ties in suit sold at auction on 22nd November 
1931; that the landlord purchased the said pro¬ 
perties and took possession thereof sometime 
in June 1932; that defendant l obtained a 
benami settlement of the said land from the 
landlord in the name of defendant 3 on 14th 
December 1935 and again had the same sold in 
the benami of bis wife, defendant 2, and after 
that created a mortgage in favour of defon- 
dants 4 and 5; that all the transactions from 
the settlement taken by defendant 3 to the 
mortgage in favour of defendants 4 and 5 were 
all manipulated by defendant 1 and were frau¬ 
dulent and collusive transactions; that in fact 
possession of the land in dispute had remained 
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with defendant 3 throughout in3pite of the sale 
under the rent decree aforesaid; that no notice 
for annulment of the mortgage incumbrance 
under 8. L67, Ben. Ten. Act was served upon 
the p'aintitf and, consequently, his right to the 
suit land purchased at the auction sale on 24th 
November 1934 had remained intact and he was 
entitled to khas possession of the same, that 
when he wanted to take actual possession on 
3lst July 1936 he was foiled by the defendants. 

[3] Defendants 2 and 3 alone contested the 
suit. They denied all the material allegations 
of the plaintiff and averred that the plain¬ 
tiff’s interest in the suit land ceased to exist 
after the rent sale on 22nd November 1931 
long before the mortgage sale on 24th Novem- 
ber 1934; that the settlement of the suit land by 
the landlord with defendant 3 was a bona fide 
settlement and was not benami for defendant 1; 
that the subsequent transactions thereafter were 
also valid and bona fide. 

[ 4 ] The real question seems to me to be 
whether the plaintiff’s claim to the suit land by 
right of auction purchase in the mortgage sale 
should prevail over the defendant’s settlement 
obtained from the landlord, who had purchased 
the said land at a prior rent sale. 

[5l The trial Court decreed the suit, taking 
the view that the mortgagee auction-purchaser 
was entitled to have possession of the proper¬ 
ties in the absence of any annulment of the 
mortgagee’s interest by notice under S. 167, 
Ben. Ten. Act; Bidhuranjan Sarkar v. Soleman 
Pramamk, 45 C W. N. 883 : (a. I. R. (28) 1941 
Cal. 613). and that the rent sale was subjeot to 
the mortgage sale in view of S 62, T P. Aot. 

(6) Defendants 2 and 3 thereupon appealed 
and the lower appellate Court reversed the de¬ 
cision of the trial Court and dismissed the suit, 
holding inter alia that this case was governed 
by the special law of limitation i. e., Art 3, 
Sch. 3, Ben. Ten Act and as more than two 
years had elapsed between t’ie date of posses 
sion by the landlord (June 1932) or at any rate 
by defendant 3 (14th December 1935) and the 
date of suit by the plaintiff (24th January 1942), 
plaintiff’s claim was barred by limitation. 

[7J Against that decision, the plaintiff has 
preferred the present appeal. It has been urged 
before me by the learned advooate for the ap¬ 
pellant that the landlord purchaser, at a rent 
sale, is bound to follow the provisions of s. 167, 
Ben. Ten. Act, if he is desirous of annulling 
the incumbrances; that in case he fails to do 
so, the holding purchased by him remains 
subject to the mortgage and Sital Chandra v. 
Parbati Charan, 36 c. L. j. l : (a. I. R. (9) 1922 
cal. 32), is relied upon in support, it is further 
urged that the plaintiff mortgagee auction pur¬ 


chaser wa3 entitled to claim recovery of posses¬ 
sion from the defendants as the purchase by 
the landlord had taken place during the pen¬ 
dency of the mortgage execution case and was 
thus affected by the doctrine of lis pendens. 
However, whatever that may be, it seems to 
me that on the plaintiff’s own case and the 
findings arrived at by the Court of appeal below 
the plaintiff cannot succeed, as the suit was 
instituted in 1942 and the plaintiff’s case was 
that he had never been in possession, and that 
defendant 3 or defendant 1 was in possession 
of the land since 14th December 1935. Re¬ 
garding this aspect of the case in the course 
of his judgment the learned Judge in the Court 
below has observed as follows ; 

‘‘That possession must have ousted the plaintiff. ,It 
is idle for the plaintiff to say that he chose to allow 
his tenancy to remain fallow, and that therefore he 
was not in possession. His cause of action did not arise 
in July 1936 when he went to take possession; it arose 
on the date of the lease to defendant 3. He was then 
put out of possession in consequence of the aot of the 
landlord and of the new tenant, defendant 3, inducted 
upon the land.” 

[8] Ifc is, however, argued that no point of 
speoial limitation was taken before the Court 
of appeal below; that no issue was framed upon 
it and no evidence was adduced in respect of 
it; that it was a mixed question of fact and law 
and should not have been allowed to be raised 
for the first time before the lower appellate 
Court. But it has been pointed out by the 
learned Judge in the Court below that -the 
plaintiff is not in the least prejudiced on that 
account, the plaintiff’s case being that he had 
never been in possession and that defendant 3 
was in possession from the date of the kabuliyat 
namely 14th December 1935. The only question, 
therefore, that can arise on the above admitted 
facts would be whether in the above circum¬ 
stances the possession by defendant 3 amounted 
to dispossession by the landlord. On the facts 
and circumstances of this case, I do not think 
that the learned Judge in the Court of appeal 
below fell into any error in inferring ouster by 
the landlord on the basis of his settlement with 
defendant 3 aforesaid. Reference here may be 
made to the decisions in the cases of Sheikh 
Alam v. Atul Chandra, 40 G. w. N. 173 : (a.i.e. 
(23) 1936 cal. 299) and Shashi Kanta v. Nayjan 
Bewa, 46 C.W.N. 938 : (a i.r. (29) 1942 cal. 611). 

[ 9 ] I am not impressed with the argument 
that although the case of defendant 1 , mort¬ 
gagor may be governed by Art. 3, sch. 3, Ben. 
Ten. Act, the case of his mortgagee the plaintiff 
falls under the general law of limitation under 
Art. 144, Limitation Aot. Reference in this 
•onnection may be made to the decision in the 
case of Mohim Chandra y. Kami Lai, 
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in a similar circumstance it was observed 
*'that the principle that the dispossession of the mort¬ 
gagee having commenced after the date of the mortgage 
time should not run against him is a correct principle 
where the Limitation Act has to be applied but Art. 3 
is a special provision of limitation enacted for the bene¬ 
fit of the landlord and the general principle stated 
above cannot be held to be applicable in a case like 
this. If it is allowed to prevail, the result will be that 
a tenant out of possession is unable to recover posses¬ 
sion of a holding from the landlord after the lapse of 
two years; but his mortgagee is entitled to do so within 
12 years of dispossession.” 

[10] In my opinion the contentions put 
forward by the learned Advocate for the ap¬ 
pellant fail and I, accordingly, dismiss this 
appeal; but I make no order as to costs. 

. [ill The cross-objection is not pressed by 
the learned advocate for the respondents and 
is also dismissed without costs. 

D.R.R. Appeal dismissed. 

A. I. R. (37) 1950 Dacca 3 fC. N. 2.] 

Shahabuddin and Amin Ahmed JJ. 

The Crown v. J atindra Mohan Roy — 

Opposite Party. 
Criminal Ref. Noa. 1 and 2 of 1917, Decided on 8th 
July 1949. 

(a) Legal Practitioners Act (1879). Ss. 13, 14 — 
Legal practitioner charged with criminal offence — 
Reference before launching prosecution and obtain¬ 
ing conviction is not incompetent. 

Where a legal practitioner la charged with a criminal 
offence, a reference under the Act is no*, incompetent 
because there ha3 been no previous criminal trial and 
conviction in respect of the charges formulate! in that 
reference: Case law referred. [Pura 9] 

Annotation: ('46-Man.) Legal Practitioners Act, 
8 14 N 1. 

(b) Legal Practitioners Act (1879), Ss. 13 (f) and 
14 — "Any other reasonable cause” in S. 13 (0 — 
Meaning — Words are not confined to misconduct 
in professional capacity — Muktear held guilty of 
misconduct. 

The words ‘‘any other reasonable cause" in S. 13, 
cl. (f) are not confined to misconduct of which a practi¬ 
tioner is guilty in bis professional capacity but embrace 
all causes which may aflord reasonable grounds for hie 
suspension or dismissal. Section 13 (f), therefore, will 
cover the case of a Muktear charged with a criminal 
offence, though the offence complained of was not 
committed io his profeseional capacity: 29 Cal. 890 
(*VB.) and A.I It. (4) 1917 Cal. 429, Pel. on. [Para JO) 

J, a senior Muktear, stood surety in an abduction 
case for the abducted woman, a Hindu widow, and took 
her in bis custody. She was removed from place to 
place until Bhe came to live with M, a Muslim clerk of 
J’s son and there sold her property fora nominal price. 
The sale prooeeds were withdrawn from the bank 
within a few months after they were deposited. J gave 
no explanation as to how she c«me to live with M and 
as to bis position in the sale transaction: 

Held that apart from bj'mg a surety, when the 
widow escaped from bis oontrol, as a respec^ble 
member of the Bar, J should not have remained net 
over all that happened at M's house and the was 
nothing to show that he took any steps to trace her 
oat oriha he made any oomplaint against anybody in 


respect of her. So, on the facts and circumstances of 
the case, the conduct of J was not what was expected 
of a member of the profession to which be belonged. 
So, he was guilty of misconduct and was liable for 
action under S. 14. [Para 17] 

Annotation: (’46-Man.) Legal Practitioners Act, 
S 13 N 7b. 

Advocate-General — for the Crowo. 

Priyanath Bhattachcrjce — for Opposite Party. 

Amin Ahmed J.—ThiB is a reference under 
S. 14 (b), Legal Practitioners Act by the Sub- 
divisional Magistrate of Gaibanriha through the 
District Magistrate and the Sessions Judge of 
Rangpur against one Babu Jatindra Mohan Ray, 
a Muktear practising in the Criminal Courts of 
Gaibandha Sub-Division in the District of 
Rangpur. The Sub-divisional Magistrate of 
Gaibandha has recommended disciplinary action 
against him and the District Magistrate and the 
Sessions Judge have endorsed bis views. The 
material facts as stated in the report are as 
follows: 

[ 2 ] In Baisak 1353, Jasboda Dashya filed a 
complaint under Ss. 117,313 and 366, Penal Code, 
against one Gbataram Das and others being 
Case No 410 of 19)6 alleging, inter alia, that 
Kanakprova who was the widow of her late 
brother, was abducted by the accused. A search 
warrant was issued, Kanakprova was recovered 
by her cousin one Bolai with the a-sistauce of 
the Home Guards and was produced before the 
Court on 3rd July 1946, when ihe opposite party 
Jatindra Mohan Ray (and hereafter we shall 
call him only ‘'Jatin Babu”) stood surety for 
her and it was arranged, lest she was abducted 
again if she were taken to her relation’s house, 
that she would stay in Jatin Babu's house and 
her relations would bear all her expenses. On 
1st August 1916 when Ghatram. the principal 
accused of this case, surrendered in Court, Babu 
Hailendra Mohan Ray, son of Jatin Babu stood 
surety for him and had him reloaded on bail. 
After one month Kanakprova win removed to 
the house of one Bejoy Govind Nag and after 
her etay there for a few da>s, she was removed 
to tho bouse of one Miajan biarkar, who wa3 
then the registered clerk of Jatin Babu’s son, 
Sailendra Mohan Ray. As tho relations of 
Kanakprova could not interview her there the 
villagers suspected foul play, held a s/nUs over 
the matter and reported it to the Presi lent of 
the Hindu Mahasabba. When the latter enquired 
of Kanakprova and her whereabouts from latin 
Babu, he denied that Kanakprova was staying 
in the bouse of Miaian and said that she was 
living in a Brahmin family at Ballanjhar. 
Further, under instructions of Jatin Babu, 
Miajan negotiated the sale of her movable and 
immovable properties, her corrugated iron sheet 
hut was sold while she was staying at Jatin 
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Babu’s house, the receipt of which was written 
by Miajan on the dictation of Jatin Babu and 
Sailendra Mohan Ray wa3 an attesting witness 
to the document thereof; rents were realised on 
her account, remissions were granted over re¬ 
ceipts written by Miajan and while she was in 
the custody of Jatin Babu she was made to sell 
property worth about Rs. 10,000 for Rs. 4000 out 
of which only Rs. 3000 was deposited in the bank 
in the name of a minor son of Miajan and that 
also were all withdrawn from the bank within 
a few months after they were deposited and this 
transaction was hastened as the final report of 
the case No. 420 of 1916 filed by the police was 
accepted on 8th October 1946 and the accused 
were all discharged on that date. Lest Kanak- 
prova’s relations knew the result of the case the 
sale of this immovable property for Rs.4000 was 
effected on 12 th October 1946, i. e„ on the re- 
opening date of the criminal Courts and it was 
on the representation of Jatin Babu to Guna 
Mohan Das that Kanakprova wanted to sell her 
property in order to get some cash money and 
that Jatin Babu would see that Kanakprova 
was married well, that the vendee Guna Babu 
was satisfied about the bona fides of the trans. 
action and actually bought the property as he did. 

[3] On 17th October 1946, Balai Chandra 
Sarkar a maternal cousin of Kanakprova, filed 
a complaint before the Sub-divisional Magistrate, 
Gaibandha, alleging that she was insane and 
that her uncle, in-law one Kali Charan Das was 
after her properties and had her abducted. On 
this, although an abduction case being case 
No. 916 of 1946 was started, ultimately the Police 
submitted a final report to the effect that no 
case had been made out against the acoused- 

[4] On 8th January 1947, on behalf of the 
Hindu Public of Gaibandha the present petition 
was filed against Jatin Babu, Sailendra Mohan 
and Miajan alleging, among other things, that 
both Jatin Babu and Sailen Babu 

“had ruined this Hindu widow by allowing her to be 
kept under the custody of the said Miajan Sarkar 
knowing fully well what sort of man Miajan Sarkar is.” 

On this petition, on 14th February 1947, the pre¬ 
sent proceedings were drawn up by the Sub- 
divisional Magistrate of Gaibandha against Jatin 
Babu the opposite party in this case and he 
framed the following charges against him and 
called upon him to answer them : 

“Whereas it has been brought to my notice by some 
members of the public that Babu Jatindra Mohan Ray, 
a Muktear, ordinarily practising at Gaibandha in the 
criminal Courts stood surety for the abduoted woman 
Kanak Prova Dasya, a Hindu widow for Rs. 200 on 
3rd July 1946 in connection with G. R. Case No. 410 of 
194b, Emperor v. Ghata Ram Das and others, under 
S 3 . 366/342, Penal Code, and took her to his house 
where Kanak Prova used to bring necessary food etuS 
and money from her house for her maintenance; 


Kanakprova Dasya allowed to Btay in the house of Babt» 
Jatindra Mohan Roy Muktear for about a month 
and thereafter she was shifted to a house near the 
Gaibandha Thana where she had been for only about a 
fortnight, when Babu Jatindra Mohan Roy Muktear, 
allowed Miajan Sarkar—clerk of his son Babu Sailendra 
Mohan Roy Muktear—to remove the said Kanakprova 
to the house of Miajan Sarkar. The Vice President of 
the Local Hindu Mahasabha Babu Nishi Kanta Sarkar, 
B, L., the relations of Kanak Prova and her people in¬ 
spite of their repeated requests could not know the 
whereabouts of Kanak Prova either from Jatin Babu, 
his son Sailen Babu or the clerk Miajan Sarkar and 
Babu Jatindra Mohan Roy Muktear began to negotiate 
with some persons to sell all the properties of Kanak 
Prova worth about Rs. 10,000 giving out that the sale 
proceeds would be deposited in a bank and Kanak 
Prova would be settled in the town of Gaibandha and 
Bhe would be given in marriage with any Hindu 
bridegroom. Holding out such hopes and keepipg Kanak 
Prove concealed in the house of Miajan Sarkar beyond 
the reach of her relatives and any legal advice, she 
was sent with Miajan Sarkar to Rangpur on 12th 
October 1946 and she was induced to sell all her pro¬ 
perties at a nominal price of Rs. 4000. Thereafter the 
money and Kanak Prova could not be traced. But a. 
petition having been filed by Balai Sarkar—a cousin of 
Kanak Prova—it was given out that Kanak Prova- 
embraced Islam and Nikamarried Miajan Sarkar; it is 
reported that at the time of giving shelter to Kanak 
Prova, Jatin Babu assured her to look upon her as his 
daughter and to create confidence in her, Miajan 
Sarkar called her mother but after the above incident 
Babu Jatindra Mohan Roy Muktear did not take any 
aotion against Miajan Sarkar, moreover he has still 
been retained as a registered olerk under Jatin Babu’s 
son Sailen Babu who live in the same house and in 
same mess, by concealing his antecedents.” 

[5l On lth March 1947 pending the enquiry, 
with the sanction of the District Magistrate 
Jatin Babu was suspended by the Sub-divisional 
Magistrate from practising but on 24th March 
1947, a f ter hearing the arguments of the lawyer 
for Jatin Babu this order was vacated. After 
making the enquiry, at the time of submitting 
the proceedings to this Court, the Sub-divisional 
Magistrate, on 16 th July 1947, with the sanction 
of the District Magistrate suspended Jatin Babu 
again from practice pending enquiry by this 
Court. 

[6] The learned Advocate-General appears in 
support of this reference and Mr. Bhattacherjee 
appears for Jatin Babu against this reference. 

[7] The learned Advocate Mr. Bhattacherjee 
for the opposite party has taken a preliminary 
objection that his reference is incompetent as 
the offences complained of are criminal offences 
and so, his client should not be tried summarily 
under the Legal Practitioners Act but he should 
be tried by a criminal Court and, if found guilty, 
then and then only proceedings under the Legal 
Practitioners Act may be taken against his client- 
In support of his argument, he has relied on the 
following cases: In re Mukhtear of Bargarah 
reported in A.I.R. (30) 1943 pat. 52: (44 Cr. L. J- 
323 s. B.). This is a decision of a Special Benob- 
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of the Patna High Court. In this case Harries 
C. J. said :•* 

"When the charge brought against a legal practi¬ 
tioner amounts to an allegation of the commission of a 
8erions crime, the proper procedure to follow is to 
launch a prosecution for that crime and, if a convic¬ 
tion is obtained, to institute proceedings under the 
Legal Practitioners Act.” 

Mr. Bhattacherjee bas also oited the decisions 
of the Calcutta High Court: the case of Chandi 
Gharan, reported in 24 c. w. n. 755 : (A. i. R. 
(7) 1920 cal £65: 21 Or. L. j. 691), case of In the 
matter of Rajendra Kumar Dutt, reported in 
30 C. w. N. 186 : (a. I. R. (13) 1926 Cal. 502 : 27 
Cr. L. J. 701) and the case of In the matter of 
Satish Chandra , reported in 31 c. w. N. 554 : 
A. I. R. (14) 1927 cal. 536 : 29 Cr. L. J. 665). It 
is’contended that in all these cases, it has been 
held that the correct procedure in those cases 
where a practitioner is charged with criminal 
offences is to institute oriminal prosecution 
first. We may mention that even in the above 
case of Rajendra Kumar Dutta , (30 c. w. N. 
186 : A. I. R. (13) 1926 Cal. 502 : 27 Cr. L. J. 701) 
and Satish Chandra Singha, (31 C. w. N. 554 : 
A. I. R. (14) 1927 cal. 636: 29 Cr. L. J. 665), the 
oase of In the matter Chandi Charan, reported 
in 24 C. W. N. 755 : (A. I. R. (7) 1920 Cal. 565 : 21 
Cr. L. J. 691) was referred to with approval. In 
the latter case at p. 762, Mukherjee J., observed: 

"It is not necessary to lay down an inflexible rule 
that there mUBt in every case be a trial and conviction 
for criminal misconduct before disbarment will be 
ordered. That should bo the ordinary rule when the 
misconduct alleged has no direct connection with the 
conduct of the pleader in his practical and immediate 
relation to the Court. On the other hand, when the 
misconduct attributed indicates unfitneBS to disoharge 
professional dutieB, a criminal conviction may not 
always be a prerequisite to the adoption of disciplinary 
measurea; and indeed, notwithstanding acquittal on 
the criminal charges, disciplinary measures may be 
successfully taken as in the case of In the matter of 
the Second Grade Pleaders, reported in 34 Mad. 29: 
(0 I. C 313). The teBt to be applied in each case is, 
whether the person concerned will be prejudiced by 
the adoption of summary procedure for the investiga¬ 
tion of wbat is in reality a grave criminal oharge." 

[8] It will thu9 appear even from the deoision 
of the Calcutta High Court that there is no such 
hard and fast rule that proceedings under the 
Legal Praotitioners Aot must follow only a con¬ 
viction in criminal Court. Besides, as urged by 
the learned Advocate General far from there 
being any suoh invariable rule, it will appear 
from the wording of B. 14, Legal Practitioners 
Act itself, that 8. 14 gives the High Court 
very wide discretion in regard to the exercise of 
disciplinary authority. In support of this, the 
learned Advocate General has cited the case of 
In re 8. B. Sarbadhicary, reported in 84 I. A. 

(6 Or, L. J. 57 P. O.), where their Lord- 
ships of the Judicial Committee held that in a 


case of libel and contempt of the High Court 
Judges, the High Court had "reasonable cause”, 
in suspending the practitioner. 

[9] The learned Advocate General has also 
cited a series of cases where proceedings taken 
under the Legal Practitioners Act before con¬ 
viction not only in ordinary cases of charges of 
criminal offences hut also in cases of charges of 
grave criminal offences were approved by Courts. 
The cases are: In the matter of a Pleader , re- 
ported in 20 c. w. N. 1069: (A. I. R. (4) 1917 cal. 
609 : 18 Cr. L. J. 42), In the matter of Rasik 
Lall , 20 C. W. N. 1284: (A. I. R. (4) 1917 Cal 428: 
18 Cr. L. J. 420), District Judge, Kistna v. 
Hanumanulu, 39 Mad. 1045 : (a. I. R. (3) 1916 
Mad. 1144: 17 Cr. L. J. 38 F. B.), P, a first grade 
Pleader , Markapur , A. I. R. (29) 194-2 Mad. 630: 
(44 cr. L. J. 17 B. B.), In the matter of RrS. 
Pleader , a. i. r. (22) 1935 pat. 249: (26 cr. L. J. 
1023 S. B.), K. t a Muktear of Aurangabad , 
A. I. R. (23) 1936 Pat. 337: (38 Cr. L. J. 916 S.B.), 
In the matter of U, an Advocate, A. I. R. (26) 
1939 Rang. 142 : (1939 Rang. L. R. 213 8. B.); 
In re Dari Prosunno, reported in 21 C. \Y. N. 
516 : (a. I. R. (5) 1918 cal. 196 : 18 or. L. J. 
465) and Re Second Grade Pleader, reported in 
51 Maa. 798 : (A. I. R. (15) 1928 Mad. 918 : 29 
Cr. L. J. 783 F. B.). In the above case of a 
Pleader reported in 20 c. \v. N. 1069 : (a I. R- 
(4) 1917 cal. 609: 18 Cr. L. J. 42), their Lordships 
Teunon and Cbaudhuri JJ- held that tampering 
with Court’s records was a serious matter and 
suspended the pleader for 3 months. In the 
above case of Hari Prosunno, reported in 
21 C. w. N. 516 : (A. I. R. (5) 1918 Cal. 196 : 18 
Cr. L. J- 465), his Lordship Woodroffe J. held 
that when a Muktear was found to bavo receiv¬ 
ed a sum of money from a person against whom 
some police case was pending for the purpose 
of bribing the police and acted as a go between, 
his action furnished reasonable cause for punish¬ 
ment under 8. 13, cl. (f), Legal Practitioners 
Act. In the above case of a second grade Pleader, 
reported in 61 Mad. 798 : (A. I. R. (16) 1928 Mad. 
918 : 29 cr. L. J. 783 F. B-), in support of an ap¬ 
plication for a transfer of a criminal oase pend- 
ing before a Magistrate, the pleader in question 
swore to an affidavit that he witnessed the 
Magistrate receiving a bribe from the accused. 
In this Full Bench case in which the sanad of 
the pleader was withheld for certain period Sir 
Murray Coutts Trotter, C. J. observed as follows: 

' We wish to make it dear to the profession, if' it 
does not already realise it, that it iB a misconduct for 
a professional man not only to make charges which he 
knows to be false but charges which he must know he 
has no reasonable prospect of substantiating.” 

So, we are unable to uphold the preliminary 
objection of Mr. Bhattacherjee that this reference 
is in competent inasmuch as there has been no 
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[previous criminal trial and conviction in respect 
'of the charges formulated in this reference. 

[ 10 ] The next point urged by Mr. Bhatta- 
cherjee is that this case does not come under 
cl (f) of s. 13. Legal Practitioners Act, i. e , it 
is not covered by the words therein, viz. “for 
any other reasonable cause.” It is too late in the 
day to argue this and if any authority need be 
cited we may refer to the case of Le Mesuner 
v. Wajid Hossain, reported in 29 Cal 890, Full 
Bench decision in which Hill J. as early as 1902 
dealt with this point at length arid referred to a 
large number of English and Indian cases. It 
was held in that case that the words ‘ any other 
reasonable cause” in S. 13, cl. (f), Legal Practi¬ 
tioners Act, are not confined to misconduct of 
iwhich a practitioner is guilty in his professional 
capacity but embrace all causes which may 
afford reasonable grounds for his suspension or 
dismissal. In this case Hill J. also observed : 

“The moral defect is the same whether there has or 
has not been a conviction, the difference lying only in 
the machinery employed in establishing it. In Ecgland, 

I may observe in the case of an attorney, the fact that 
an indictment might bo but has not been preferred, is 
no reason for the Court to stay its band, if the fact of 
misconduct is brought before it ? W. H.D reported in 
(1882) 50 L. J. 165) and see In re Bill, reported in 
(1868) 3 Q B 543 And in this country, if the law be 
as I conceive it to be. I think the same view would be 
taken. See the c^se of In the matter of Oholab Khan, 
reported in 7 Bang L. R. 179 : (16 W. R Cr. 15) ... . 
It appears to me also a strong authority for saying 
that the Court will act on proof of facts from which a 
moral defect of character may be implied, although 
they amount to a criminal offence for which the 
offender has not beon convioted and have no connec¬ 
tion with his professional avocations.” 

The case of Rasik Loll Nag, reported in 20 
C.W.N. 1284 : (A I.R. (4) 1917 Cal. 428: 18 Cr LJ. 
420), may also be referred to in this connection. 
So, in our opinion, there is no doubt that 8.13 (f) 
covers the present case and there is no substance 
in Mr. Bhattucherjee’s argument that as the 
offences complained of were not committed by 
his client in bis professional capacity, he is not 
bit by s 13 (f), Legal Practitioners Act. 

[ 12 ] The learned Advocate General argues that 
from the facts and circumstances of the case it is 
established that the conduct of Jatin Babu is not 
that of a honourable member of the Legal Profes¬ 
sion to which he belongs. He suggests that Jatin 
Babu took Kanakprova under his oare on 3rd 
July 1946 and had her removed first to the house 
of Nag and thence to the house of Miajan and 
his motive in doing so must be to share the sale 
proceeds of the property of Kanakprova with 
Miajan and this is apparent from the fact that 
he was screening Miaian although he knew where 
Kanakprova was living at different times and 
he misled people a9 to her whereabouts and dis¬ 
couraged interviews with hef. For this he relies 


on the evidence of p. w. l Balai, p. w. 3 Mani. 
ruddin Sarkar, P. w. 4 Jaki Mamud Sarkar, 
P. W. 8 Shamshuddin Sarkar and p. w. 11 
Nishi Kanta Sarkar,i p. w. 19 Ramani Mohan 
Sarkar. Balai is the cousin of Kanakprova. We 
cannot rely very much on Balai’s evidence as it 
was Balai who made a complaint before the 
present Magistrate and his complaint was not 
only dismissed but he was asked to show cause 
why he should not pay compensation for filing 
a false and frivolous complaint. P. w. 3, Mani- 
ruddin, Ex-Tahsildar of Kanakprova, says : 

“On another occasion I was not allowed to see her 
by Miajan. Oa hearing this I went to Jatin Babu and 
stated what Miajan bad done Jatin Baba told me that 
Kanakprova did not like to see an; of us.” 

P W. 4 another Tahsildar of Kanakprova says 
“I enquired of Jatin Babu who said that Kanab- 
prova would not see us any more.” P. W. 8 
states that when he went with Bolai to enquire 
of Jatin Babu as to the whereabouts of Kanak¬ 
prova. he was told by him that she was kept in 
the house of a Brahmin where there were other 
widows and she was happy there and eventually 
even Bolai was not allowed to interview Kanak¬ 
prova. The evidence of P. w. 11 , President of 
Hindu Mahasabha, who is a B. L. pleader prac¬ 
tising in Munsiff’s Court seems to be most 
damaging. He says : 

“l’oward9 the end of Sraban, Jatin Babu told me 
that he was feeling it inconvenient to keep Kanak¬ 
prova in his house aa he haa young Bone and the 

woman waa good looking.I got a report from 

Sukhan Banarjee, Secretary of the Organisation that 
Rishi Mohan Day was willing *o accommodate her. After 
3 or 4 days Jatin Babu informed that he bad made 
arrangement to keep the woman in the house of one of 
hia relations, Btqoy Govinda Nag and the organisation 
need not think over it. By the middle of Bhadra 
Mo^arak Sarkar, a pleader’s clerk and Sukhan Babu 
Informed me that the woman waa living in the house 
of Miajan Sarkar. On the morning following I met 
Jatin Babu in hi3 house and told him what I had 

heard but he slated that it could not be.He 

further stated that Miajan was like his own son. I met 
Jatin Babu in Court who told me that what l had 
heard was not true. Mobarak made a false statement 
and that the woman was kept in a Brahmin family at 
Ballnighar (in the house of Sarkar Chakravaorty). I 
believed Jatin Babu and did not make any further 
enquiry about it ” 

But p. w. 18 , Govind Kumar Roy, a teacher of 
H. E. School states that there is no Brahmin 
family at Ballnighar except their family. If the 
evidence of these witnesses is accepted and there 
is no reason why their evidence should not be 
accepted and why they shculd all tell a lie, there 
is no doubt that whatever the motive may be 
it was at the instance or with the connivance of 
Jatin Babu that Kanak Prova was removed from 
place to place and that ultimately she came to 
live with Miajan. 

(I2l Now, as to the disposal of her properties 
both movable and immovable. It is the evi- 
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dence of P. W. 1 , Balai and P. W. 9, Maniruddin 
that for her maintenance the corrugated iron 
sheet hut was sold at Rs. 210 while she was living 
at Jatin Babu s house and, in our opinion, Jatin 
Babu cannot be blamed for it in any way. 

[19] But as to the sale of her immovable 
property, it is argued that, although Kanakprova 
was not in need of any money at the time, on 
account of the influence of Jatin Babu Kanak¬ 
prova was made to sell her property worth ten 
or twelve thousand rupees for Rs. 4000, and not 
only it was sold at less than its proper price but 
it was sold in hot haste as soon as the final 
report was submitted by the Police. According 
to the evidence of p. W. 17, Babu Hira Lai 
Chatterjee, Court A. S. I., the final report of the 
case in question was submitted by the police on 
25th September 1946 and it was accepted and 
the accused were discharged on 8th October 1946. 
Except the evidence of P. W. 1, Balai and P. w. 3 
Maniruddin that the property-in question may 
be worth 10 or 12 thousand, there is no other 
evidence as to the real and exact value of the 
property. It is proved that the sa'd property 
was purchased by p. w. 9, Guna Mohan Das, 
the then President of Hindu Mahasabha for 
Rs. 4000 and the document thereof was regis- 
tered on 12th October 1916, i. e., on the re-open, 
ing date of oriminal Courts after the puja 
vacation, not at Gaibandha but at Rang pur 
registration offioe. The most important witness 
of this transaction is p. w. 9, the vendee of the 
property, Guno Mohan Das who is an M.A B.L. 
pleader practising at Gaibandha. He says: 

"About.16 or 20 days before the execution of the Kabala 
I had discussion about the purchase with Jatin Babu. 
Jatin Babu stated the reason for Bale to be that Kanak¬ 
prova would not be able to re9ide any more in her own 
place and that ebe wjuld be given in marriage at Gai¬ 
bandha. Many people will be agreeable to marry her if 
she had any money. Jatin Babu stated that money 
would be kept in a bank. 1 withdrew the consideration 
money from my deposits in Hazordi Bank. At the 
time of the withdrawal, I told Atul Babu, the Manager 
of the Bank that if he would approach Jatin Babu he 
might get the money again in deposit .... I had 

{ previous talk with Jatin Babu who stated that he 
ooked upon Miajan as bis own son and that he trusted 
him .... She was selling the property as she was put 
to various trouble on account of the property . . . . 
“Sampattl amar kalhaia e, ahei jaDya biori kariteebbi.” 

Again in re-examination, he says: "Mybonafides 
regarding the execution of the Kabala arose from 
my discussion with Jatin Babu.” From the 
evidence of this witness, it appears as if both 
Jatin Babn and he were doing things oat of the 
best of intention. Jatin Babu gave out that he 
wanted to get Kanakprova married with the 
/Cash money after the sale of her property and 
Chono Mohan Babu helped her to sell her property. 

[14] Bat. the evidence of other witnesses as to 
wfcafc happened afterwards does not support this 


view for P. W 10 Babu Atul Chandra Roy, local 
agent of Hazordi Bank corroborates p. w. 9 Guno 
Mohan Babu when he states that Guno Mohan 
withdrew Rs. 3900 by an overdraft and advised 
him to approach Jatin Babu so that he might get 
the money deposited by Jatin Babu after the sale 
and he actually approached Jatin Babu and the 
latter assured him with the deposit. But instead 
of depositing any money in the said Bank as pro¬ 
mised the evidence of p. W. 5 an employee of local 
Das Bank is that on 15th October 194 6 Miajan 
Sarkar opened an account in the Das Bank Ex. 2 
in the name of his minor son Aminul Haque. Ao- 
cording to this account only Rs. 3000 was deposited 
and by 30th January 1947, the entire amount 
except a balance of hs 10-15 6 was withdrawn. 
So, it is suggested that but for the instigation 
or connivance of Jatin Babu all this could not 
happen. Points are also made of the faots that 
to start with in the very abduction case in whioh 
Jatin Babu filed the complaint and stood for 
surety for Kanakprova his son Sailendra stood 
surety for the principal accused 1 Ghatu Sarkar 
that his son Suilendra’s clerk Miajan was ulso 
working for Jatin Babu and most of the exhibits 
viz Ex. 6 bail bond of Kanakprova dated 3rd 
July 1946. Ex. 3 receipt of Rs. 96 dated 14th 
August 1946 given by Kanakprova to her tenant, 
Ex. 1 a receipt of ns. 210 dated 19th July 1946 
given by Kanakprova to the vendee of the hut 
were all written by Miajan Sarkar and that even 
her younger brother who was staying with her 
was sent away as it appears from the evidence 
of her tenant Ruhini Kanta who says : 

"Miajan came to the station with Anath, the minor 
brother of Kanakprova and abked me to take him to 
Naldanga to hia sister’s house .... 1 took the boy to 
Naldanga," 

Some witnesses have said that they heard that 
Kanakprova became a Muslim and Miajan has 
married her but hearsay evidence is no evidence 
and the learned Adovcate General has frankly 
conceded that there is nothing to prove that she 
has become a MuBlim or that she is married to 
Miajan but he urges that on the above evidence 
and oircumstances taken as a whole one cannot 
but say that Jatin Babu's conduot is not that 
of an honourable member of the profession and 
it calls for disciplinary action on our part. 

[ 16 ] Jatin Babu cannot escape from the faot 
that from the date, i. e., 3rd July 1940 he stood 
Burety for Kanakprova till 10th Ootober 1946 
when the final report was accepted and accused 
were discharged. Jatin Babu was the surety and 
according to hia undertaking he was bound to 
produce her before Court whenever he was 
called upon to do bo, and so, he caDnofc be heard 
to say that he did not know the whereabouts of 
Kanakprova or he did not know how and when 
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she wont to the house of Miajan Sarkar. It is 
too much to say that all that P. w. 9 Guno 
Mohan Babu and p. w. 11 Nishi Kanta Sarkar 
who are respectable and leading pleaders of 
Gaibandha said are untrue. It is also curious 
that Jatin Babu has not only kept himself out 
of the witness-box but even in his written 
statement he has chosen not to give any expla¬ 
nation as to how Kanakprova who admittedly 
was staying with him to start with and for 
whom he stood surety escaped from his house 
and managed to land herself in the house of 
Miajan Sarkar and thero sell her property. In 
this enquiry, we are somewhat handicapped as 
neither the prosecution nor the defence has 
examined Kanakprova or Miajan. Evidence of 
p. W. 15 and Ex. 5, deposition of Miajan Sarkar 
in the case filed against Mubarak Sarkar and 
others sought to be relied upon by the prosecu¬ 
tion are not, in our opinion, admissible in evi¬ 
dence. It seems to us that both the proseoution 
and the opposite party fought shy of examining 
Kanakprova and Miajan. At least to clarify 
matters further the Court should ha,ve examin¬ 
ed them as court witnesses. The learned Advo¬ 
cate-General contends that the prosecution did 
not oxamir.e them as they were under the 
influence of Jatin Babu and to give the lie 
direct to the prosecution case, the defence could 
have called either or both of them in order to 
demolish the prosecution case. In any case, in 
our opinion, in the interest of justice, the Court 
should have examined Kanakprova. 

[16] Mr. Bhattacherjee has argued that as 
soon as' the Hindu community of Gaibandha 
came to hear of the disposal of property by 
Kanakprova and her living in the house of 
Miajan, there was a great sensation in the town 
as a result of which the present petition under 
the Legal Practitioners Act was filed and his 
client was made a scape-goat on mere suspi- 
cion. In this connection he relied on the case of 
Anandahvan v. Judges of High Court of 
Judicature , Madras, reported in 34 C. w. N. 
534 : (A. I. R. (17) 1930 P. C. 144 : 31 Cr. L. J. 
489). In this case their Lordships of the Privy 
Council observed that charges of professional 
misconduct must be clearly proved and should 
not be inferred from mere ground of suspicion, 
however reasonable, or what may be mere error 
of judgment or indiscretion. The enquiry in a 
serious case of professional misconduct should 
proceed on formulated charges and the evidence 
should be carefully taken and judged according 
to the ordinary standard of proof. This case 
only says that the enquiry should be according 
to charges and the evidence should be taken 
and assessed according to ordinary standard of 
proof. But, in the present case evidence has 


A. I. R. 

been led in support of the charges and certain 
facts and circumstances have been proved ac¬ 
cording to ordinary standard of proof and so, 
the above case of Anandalwan , (34 0 . w. N. 
534 : A. I. R. (17) 1930 P. C. 144 : 31 Cr. L. J. 
489) has no application to the present case. 

[17] It is true that p. w. 11 Nishi Kanta 
Sarkar, the President of Hindu Mahasabha, 
says that one of the reasons for the proceedings 
in question is the sensation in the town caused 
by the fact that Kanakprova sold her property. 
P. w. 14 who filed the petition before the 
S. D. 0. against Jatin Babu also says: 

“I cannot name particularly who gave me the date 
of the disposal of the property. That was a talk every¬ 
where in the town. Because the woman was converted 

to Islam led us to file the petition before S. D. 0 . 

another factor was that all her proper tie? were robbed.” 
It seems to us that undoubtedly there was a sensa¬ 
tion as soon as the public started talking that a 
Hindu widow had not only become a Muslim 
but also married a Muslim and was also deprived 
of all her property. So, it is all the more diffi¬ 
cult to understand this complacency of Jatin 
Babu who stood surety for Kanakprova. Al¬ 
though on the date the sale took place, he was 
no longer the surety according to p. w. 9, 
negotiation took place 15 or 20 days before that 
and but for the representation of Jatin Babu 
he would not have been induoed to buy the 
property as he did. It is curious that inspite of 
suoh representation Jatin Babu failed to take 
charge of at least of the sale proceeds. It may 
well be that the money was deposited in the 
bank or spent according to the wishes of Kanak¬ 
prova but it was for Jatin Babu to explain his 
position in the transaction. But he has not done 
this. Jatin Babu is a very senior Mukhtear. 
Apart from being a surety, when Kanakprova 
escaped from bis control, as a respectable mem- 
ber of the Bar, he should not have remained 
quiet over all that happened at Miajan’s house 
and there is nothing to show that he took any 
steps to trace h9r out or that he made any com¬ 
plaint against anybody in respect of her. So, 
on the facts and circumstances of the case, it 
appears to us that the conduct of Jatin Babu 
wa3 not what is expected of a member of the 
profession to which he belongs. So, we find that 
he is guilty of misconduct and is liable for 
notion under S. 14, Legal Practitioners Act. But, 
as he has been under suspension for nearly 2 years 
by now and he is nearly 69 years old, we consi¬ 
der that he has been sufficiently punished. 

[ 18 ] So, we accept this reference but in view 
of the above circumstances, we only confirm the 
period of suspension already undergone by him 
and take no other disciplinary action against him. 

Shahabuddin J. — I agree. 

v.b.b. Reference accepted . 
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A. I. R. (37) 1950 Dacca 9 [C- N. 3.] 

Akram 0. J. and Amin ahmed J. 

Sm. Joshoda Sundari Debi—Defendant — 
Appellant v. Sumanta Chandra Kangsha 
Banikya and others — Plaintiffs — Res¬ 
pondents. 

A. F. A. D. No. 1729 of 1943, Decided on 22nd 
June 1949, against decree of Sub-Judge, Noakbali, 
D/- 8th May 1943. 

(a) Transfer of Property Act (1882), S. 82 — 
Right of contribution—Right not available against 
mortgagee or auction-purchaser. 

Section 82 applies to mortgagors inter se and gives 
one mortgagor a right to have the other s property 
contribute to the discharge of the mortgage debt. 
This right cannot be availed of against the mortgagee 
or the auotion-purchaser : A. I. R. (18) 1931 Cal. 251 
(FB), Bel. on. ' 

Properties X and F were mortgaged to A and thou 
property Y was mortgaged to B. B sued on his mort¬ 
gage and purchased property Y in execution of his 
decree. In the meanwhile A brought a suit on his 
mortgage impleading B and obtained a decree for sale. 
Property X was sold in execution of that decree and 
was purchased by B whose actual possession was 
resisted by C who claimed to have purchased X in 
execution of his money decree while /!’$ mortgage 
suit was pending. C claimed right of contribution 
under S. 82, T. P. Act against B. It was held that 
there could be no olaim for oontribution against B who 
was an auction-purchaser. [Para 4] 

Annotation t (’45-Com) T. P. Act, S. 82, N. 3. 

(b) Transfer of Property Act (1882), S. 81 — 
Marshalling—Properties X and Y mortgaged to A 
_F mortgaged to B—B purchasing F in execu¬ 
tion of his decree—Suit by A impleading B —Decree 
for sale — B applying lor sale of property X only 
under S. 81—Held there was no right of marshal¬ 
ling. 

Properties X and F were mortgaged to A and then 
property F was mortgaged to B. B obtained a decree 
for sale on his mortgage and purchased property F in 
execution. A then sued on his mortgage impleading B 
and obtained a decree for sale. In execution of that 
decree B applied, ostensibly under B. 81, T. P. Act, 
that property X should be sold first; 

Held, that no question of marshalling arose in these 
oiroumstanceBof the case as A was entitled to execute his 
decree against any of the properties X and F and there 
was no other mortgage in existence. [Para 3] 

Annotation t (’45-Com) T. P. Act, S. 81, N. 7, 8. 

Hcmendra Kumar Das and Tapendra Kumar Pal 
for Chandra Sekhar Bhowmick — for Appellant. 

Prafulla Chandra Nag and Jitendra Kumar Ben 
Qupta—lor Respondents. 

Akram 0. J.—This appeal by defendants 1 
and 6 arises out of a suit for declaration of the 
plaintiff’s title to the suit lands and for khas 
possession of the same. 

[2] The plaintiff’s case was that one Madhab 
Chandra Nath borrowed rs. 600 from a person 
oalled Dina Bandhu Natb on 1st January 1930, 
by executing a mortgage bond in bis favour, 
whioh comprised two plots of lands the home¬ 
stead Plot No. 1 and the nal lands plot no. 2 of 
the mortgage bond. Later on the said Madhab 
Ohandra Nath again borrowed another sum of 
I960 Daoca/2 a 


Rs. 300 by mortgaging only Plot No. 1 (namely, 
the homestead) of the previous bond to the 
plaintiff sometime in September 1930. Dina 
Bandhu Nath then brought mortgage Suit 
No. 351 of 1936 impleading the plaintiff also in 
the suit and on obtaining a mortgage deoree 
applied for the execution of the same, in execu¬ 
tion case No. 107 of 1937. In the meanwhile, 
however, the plaintiff obtained a mortgage 
decree upon his own mortgage bond of Septem¬ 
ber 1930 and in execution thereof purchased the 
homestead (i.e. the aforesaid Plot No. l) on 22nd 
September 1937. Having done so, he applied 
ostensibly under S. 81, T. P. Act, and secured 
an order for the sale of the nal land only (i.e., 
riot no. 2 aforesaid) in the first instance in exe¬ 
cution Case No. 107 of 1937. The nal land only 
(i.e., Plot No. 2) was thereupon brought to sale 
in the execution case aforesaid, and the same 
was purchased by the plaintiff on 18th Sep. 
teraber 1939 for Rs. 1162 odd. and delivery of 
possession was taken by the plaintiff on 10 th 
March 1940, but when the plaintiff went to take 
actual poesession he was resisted by defendants 
1 and 5 on the ground that on 23rd March 1937 
defendant 1 had purchased the nal land i.e., 
Plot No. 2 for a sum of Rs. 40 in execution of a 
money decree in Small Cause Court Suit No. 310 
of 1936 and obtained possession of the same and 
that defendant 5 bad subsequently purchased 
the said plot from defendant 1. 

[ 3 l The main defence was : (l) the order of 
marshalling under S. 81, T. P. Act, was without 
jurisdiction and consequently the plaintiff ac¬ 
quired no title by his auction-purchase in exe- 
cution case no. 107 of 1937; (2) that in any event 
the plaintiff could not recover possession of the 
suit lands without payment to the defendants a 
sum of Rs. 934 under S. 82, T. P. Act, by way 
of contribution. Both the Courts below decreed 
the plaintiff’s suit. The defendants thereupon 

preferred the present appeal. 

[ 4 ] Once again the defendants appellants 
have urged before us the same contentions men¬ 
tioned above. It seems to mo however that the 
appellants in this case have entirely misunder- 
stood the situation and misconceived their posi¬ 
tion. No doubt it is true that S 81, T. P. Act, 
has no application to the facts of this case; but 
neither has S. 82. In my opinion no question 
either of marshalling or of contribution arises. 
Dina Bandhu Nath was clearly entitled to 
execute his decree against any of the mortgaged 
properties he liked, there was but one single 
mortgage in existence at the time, and the equity 
of redemption, we may take it, was in defen¬ 
dant 1 who had made his purchase under the 
money decree while the mortgage suit was pend-, 
ing; there was no other mortgage which existedl 
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for the application of S. 81 or S. 82 , T. P. Act. I 
[cannot see how there could be any marshalling 
or any claim for contribution as against the 
auction-purchaser of execution case No. 107 of 
1937, in those circumstances. Section 82, T. P. 
Act 

“applies to mortgagors inter se and gives one mort¬ 
gagor a right to have the other’s property contribute to 
the discharge of the mortgage debt”, 
as was observed in the case of Umar Ali v. 
Asmat Ali reported in 58 Cal. 1167 at p. 1177 : 
(A. I. R. (18) 1931 Cal. 251 F.B.). This right in 
my opinion cannot be availed of against the 
mortgagee or the auction-purchaser. I, accord¬ 
ingly, agree with the conclusion arrived at by 
the Court of appeal below, although I am unable 
to agree with it in the reasonings given in sup. 
port of its conclusions. 

[6] The appeal is, therefore, dismissed but 
without costs. The cross objection by the plain- 
tiff is also dismissed but without costs. 

Amin Ahmed J—I agree. 

D.R.R. Appeal dismissed . 

A. I. R. (37) 1950 Dacca 10 [C. N. 4.J 
Akram C. J. and Amin Ahmed J. 

Abdul Sobhan Bhuya and another — Defen. 
dants — Appellants v. Wasin Bhuyia and 
others—Respondents. 

A. F. A. D. No. 174 of 1943, D/ 9-11 1949, against 
deoree of A. D. J., Dacoa, D/-23-7-1942. 

Muhammadan law—Waki — Wakif making pro¬ 
vision for appointment of mutwalli — Successor of 
wakif cannot alter number and personnel of mut- 
wallis in violation of original wakf-nama. 

Even a wakif, after he has created a wakf and made 
provision for the appointment of mutwalli has no 
power to alter the arrangement and remove the mut¬ 
walli appointed by him, unless he reserves such 
powers at the time he creates the wakf; much less can a 
Buooessor of the wakif do the same. The Muhammadan 
law does not allow alteration of the number and 
personnel of mutwallis in violation of the original wakf- 
namas: A. I. R. (32) 1945 Cal. 418 and 37 Cal. 263, 
Rel. on. [Para 3] 

Birendra Kumar De for Hemendra Ch. Sen¬ 
ior Appellants. 

Jilendra Nath Ouha for S. P. Ghosh— 

for Respondents. 

Bhuytndra Nath' Boy Choudhury — 

for Dy. Registrar. 

Amin Ahmed J.— This appeal on behalf of 
defendants 1 and 4 arises out of a suit for parti- 
tion of certain ejmali wakf properties. The facts 
may be briefly stated as follows: One Fazil 
Bhuia who was the owner of the properties in 
suit, by two wakfnamas dated 26th Sravan 1321 
B. 8., corresponding to 11th August 1914, and 
2nd Sravan 1326 B. s„ corresponding to 18th 
July 1919, respectively, made wakf of ki3 2/3rd 
interest in certain properties covered by a tenure 
called mirash Dengari Kaibarta. According to 
these two deeds Fazil Bhuia made himself mut¬ 
walli during his life time, and after his death 
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the plaintiff was to be mutwalli of the wakf 
properties. The deeds also empowered the plain¬ 
tiff to nominate his successor and also indicated 
the class of persons from whom the plaintiff was 
to nominate his successor. Fazil Bhuia died in 
1327 B. s. corresponding to 1920, leaving three 
sons, namely, one Wasil Bhuia, the plaintiff 
(mutwalli) who is also defendant 2 (in personal 
capacity), one Abdus Sobhan Bhuia, defendant 
1 appellant, and one Ishaque Bhuia defendant 

3 and also one Abdul Ali Bhuia, his grand son 
by pre-deceased son, who is defendant 4. ^After 
the death of Fazil Bhuia, all the four defendants 
and also the plaintiff executed a wakfnama 
dated 20th Kartick 1328 B. s. corresponding to- 
16th November 1921 whioh is Ex. £, by means of 
whioh they amicably disposed of the remaining 
l/3rd share of the properties of late Fazil Bhuia 
left over after the wakfnamas of Fazil Bhuia, 
according to which all the four defendants were 
to be joint mutwallis in respect of all the pro¬ 
perties of Fazil Bhuia, and if one of these 

4 joint mutwallis died his survivors or his 
survivor would be the mutwalli. 

[ 2 ] The plaintiff’s case is that the executants 
of the deed of 1328 B. S. had never intended to 
dedicate these properties to God; that they 
all along treated their shares as their personal 
property that under the wakfnamas of the plain¬ 
tiff’s father the plaintiff had no power to make 
defendants 1, 3 and 4 bis co-mutwallis and, 
therefore, the wakfnama of 1328 B. S. was void; 
further that because the joint possession of ail the 
properties in suit is inconvenient and is a source 
of trouble among the relations, the plaintiff 
demanded the partition of the 2 / 8 rd share of the 
ejmali property of late Fazil Bhuia as made 
wakf of by the late wakif, Fazil Bhuia by the 
two wakfnamas dated 1321 B. S. and 1326 B. 8. 
but as the defendants did not agree to suoh a 
partition the present suit has been filed. Defen¬ 
dant 3 did not contest the suit. Defendants 
1 and 4 contested the plaintiff’s claim for 
partition and at the trial various issues were 
raised, one of them being, whether the present 
suit was maintainable by the plaintiff as sole 
mutwalli. Both the Courts below have held that 
the wakfnama of 1328 B. 8. was not a valid and 
operative dooument and that the plaintiff was 
entitled to institute the present suit as the sole 
mutwalli of the wakf properties. Hence the 
present second appeal. 

[3] Mr. Birendra Kumar De, the learned 
advocate for the defend ants-appellants has argued 
before us that the Courts below ought to have 
held that inasmuch as the other defendants 
are the three co-mutwallis of the plaintiff accorf* 
ing to the wakfnama of 1328 B. S,, the plaintiff 
alone was not competent to file the present suit 
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for partition. It is true that the plaintiff himself 
along with the other defendants is a party to 
the wakfnama of 1820 B. S. by means of which 
the number of mutwallis was amicably increas. 
ed to four and the parties acted on this wakf¬ 
nama for a number of years; but the question is 
whether the Mahomedan law allows such altera¬ 
tion of the number and personnel of mutwallis 
in violation of the original wakfnamas of 1321 
B. 8. and 1326 B. S. made by the wakif, Fazil 
Bhuia. It may be that according to Fazil Bhiua’s 
wakfnamas plaintiff was empowered to nomi¬ 
nate his successor; but he was not empowered 
to appoint co-mutwalli3. The nomination of his 
successor is quite different from appointing co- 
mutwallis. According to the wakif the plaintiff 
was the sole mutwalli and he did not empower 
the plaintiff to add to the number of mutwallis; 
nor did he anywhere in his wakfnama stated 
that after hi9 death the plaintiff could appoint 
three persons as co-mutwallis. So this deed of 
wakf of 1328 B. 8. is clearly contrary to the 
intention of the wakif. Apart from this, it is now 
a settled law that even a wakif, after he has 
created a wakf and made provision for the ap¬ 
pointment of mutwalli has no power to alter 
the arrangement and remove the mutwalli ap¬ 
pointed by him, unless he reserves such powers at 
the time he creates the wakf; vide the case of 
Siddiq Ahmed v. Sayed Ahmed, 49 c. W. N. 
311 : (A. I. R. (32) 1946 Cal. 418). So much less 
can a successor of the wakif, in this case, 
the plaintiff mutwalli and his heirs, do the 
same. 

[ 4 ] It has also been held that a mutwalli has 
no power to transfer his office to another person, 
unless such power is expressly conferred upon 
him by the wakif but he may appoint a deputy 
to assist him in the management of the wakf 
property ; vide the case of Salimullah v. Abdul 
Khair, 37 Cal. 263 : (3 I. c. 419). In the present 
oase the persons appointed by the wakfnama of 
1328 B. 8. are not appointed as deputies to assist 
the plaintiff mutwalli, but are admittedly ap¬ 
pointed co.mutwallis which the plaintiff mut¬ 
walli had no right to do according to the 
wakfnamas of his father. The result, therefore, 
is that this appeal is dismissed with oosts. 

[6] The question of the substitution of the 
eldest son of late Wasin Bhuia alone instead of 
all hie heirs need not be gone into in this appeal. 
We therefore, pass no order on the application in 
this connection. 

Akram C. J_I agree. 

D.H. Appeal dismissed. 
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Akram 0. J. and Amin Ahmed J. 

Mt. Mahe Badan Banu Choudhurani and 
another —Appellants v. Abdul Aziz Khan and 

others — Respondents. 

A. F. A. D. No. 1487 of 1941, D/-17-11-1949, against 
decree of D. J., Sylhet, D/- 2S-3-1944. 

(a) Assam Land and Revenue Regulation (I [1] 
of 1886), S.65 — Notice under — Objection cannot 
be raised to opening of separate account by persor>s 
in possession but not recorded proprietors — They 
can however file suit under Limitation Act (1908), 
Art. 14. 

Even though persons in possession, who were not 
recorded proprietors cannot raise an objection at the 
time of notice under S. 65 in respect of the opening of 
a separate account, it is open to them to file a suit 
under Art. 14, Limitation Act against the order of the 
Deputy Commissioner opening a separate account with¬ 
in one year of the said order. [Para 5] 

Annotation : (’42-Com.) Limitation Act, Art. 14, 
N.2. 

(b) Assam Land and Revenue Regulation (I [1] 

of 1386), Ss. 63, 67, 70 and 71 — Defendants in 
possession but not recorded proprietors—They are 
bound to pay Government revenue—Non-payment 
will make them delaulters — Defendants claiming 
by adverse possession — This also constitutes them 
joint proprietors of taluk, with corresponding liabi¬ 
lity to pay Government revenue—On non-payment, 
they become defaulters and on revenue sale the 
purchaser gets rights,title and interest of defaulting 
defendants free from all encumbrances: A. I. R. (4; 
1917 Cal. 213, A. I. R. (1) 1917 Cal. 326 and A. I. It. 
(4) 1917 Cal. 199, Rel. on. [Para 5] 

Jilendra Kumar Sen Oupla and Sabita Itanjan 
Pal —for Appellants. 

Ilemendra Kumar Das and 1 arapada Kumar Pal 

— for Respondents. 

Amin Ahmed J. — This appeal by defen 
dants 29 and 30 arises out of ft suit for recovery 
of possession on declaration of the plaintiff’s 
title thereto. The suit relates to 6 plots of lands 
but the plaintiff claims only plots No. l, 3, 4 and 
6 and not plot no. 2 . 

[ 2 ] The plaintiff’s case inter alia i3 that the 
suit lands appertain to taluk No. 25059/334. In 
1924 a separate account No. 9 was opened by 
one Abdullah and others. On 24th September 
1929, on account of non-payment of arrears of 
revenue, under the Assam Land and Revenue 
Regulation 1886, the separate account was sold 
and it was purchased by defendant 28. The sale 
was confirmed on 3rd Deoember 1929 and, on 
28th August 1931, be was given possession 
through Court. On 22nd October 1998, the plain¬ 
tiff purchased the Baid separate account from 
defendant 28 with arrears of mesne profits. As 
the defendants have kept the plaintiff and his 
vendors out of possession, the present suit has 
been instituted. 

[ 3 ] The suit is mainly contested by defen¬ 
dants 29 and 30. Their case inter alia is that 
the suit lands appertain to taluk No. 25060/396. 
One Najiba Banu was originally the owner and - 
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was in possession of the disputed plots nos. 1, 
3, 4 and 6 as appertaining to taluk No. 25060/ 
335. In the year 1838 the suit lands were taken 
settlement of from Najiba Banu by one Bhikai 
alias Mabammad Safi, the maternal grand-father 
of Abdullah who is said to have opened the 
separate account No. 9. In the year 1866, the 
interest of Najiba devolved one Sultan Khan 
apd in the year 1890 Sultan Khan opened a 
separate account No. 1 in respect of the disputed 
land as appertaining to taluk No. 25060/335, so 
according to these defendants in all the transac¬ 
tions the suit lands have been treated as apper- 
taining to taluk No. 25060/335 and in separate 
account no. 1 when it came to be opened; that 
if the thak papers show that the lands appertain 
to taluk No. 25059/334 they must be incorrect 
and that separate account No. 9 was fraudulently 
and collusively opened. 

[ 4 ] Both the Courts below held that the suit 
lands appertained to taluk No. 25059/334 sepa¬ 
rate account No. 9 standing in the name of 
Abdullah and others, that the separate account 
No. 9 wa 3 not fraudulently and collusively 
opened, that Abdullah or his predecessors were 
not in possession of plots 1, 3, 4 and 5 and that 
plot No. 2 was in possession of Abdullah and 
others who opened the separate account no. 9. 

[6] Mr. Sen Gupta appearing for the appel¬ 
lants has argued that in as much as the plots 
Nos. 1, 3, 4 and 5 were in adverse possession of 
the defendants-appellants’ predecessors since 
1838 , in 1924 when separate account was opened 
by Abdullah and others the latter had no pro. 
prietary interest or title, so, under S. 65 of the 
Assam Land and Revenue Regulation, 1826 Ab- 
dullah and others should not have been allowed 
by the Deputy Commissioner to open a separate 
account and, therefore, opening a separate 
account at the instance of a person without title 
followed by a revenue sale of such separate 
account cannot affect the interest of the defen. 
dants.appellants who acquired good and valid 
title on account of adverse possession for more 
than 12 years. Mr. Sen Gupta!s answer as to 
not raising any objection at the time the notice 
under S. 65 in respect of the opening of a sepa¬ 
rate account was served is that as his clients 
were not recorded proprietors, they did not raise 
any objection as the objection could not be heard 
or gone into by the Deputy Commissioner under 
S. 65. This may be so. But it was open to his 
clients to file a suit under Art. 14, Limitation 
Act against the order of the Deputy Commis- 
sioner opening a separate account within one 
year of the said order and that was not done. 
But Mr. Sen Gupta points out that as Abdullah 
and others who opened the separate account No. 9 
had no title the purchaser of the separate acoount 
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at the revenue sale has no title either. This argu¬ 
ment is not tenable for more than one reason. 
Although the defendant-appellants were not re¬ 
corded proprietors, on their own showing they 
were in possession of the plots in question. So, 
according to s. 63 of the Assam Land and 
Revenue Regulation they were bound to pay the 
Government revenue. Seotion 63 of the said 
Regulation runs: 

"Land revenue payable in respeot of any estate shall 
be due jointly and severally from all persons who have 
been in possession of the estate or any part of it during 
any portion of the agricultural year in respeot of which 
the revenue is payable.” 

Section 67 of the said Regulation runs : 

‘ Land revenue not paid on the date when it falls due 
shall be deemed to be an arrear and every.person liable 
for it shall be deemed to be a defaulter.” 

According to this section the defendants being 
in possession were defaulters. Farther, Mr. 
Sen Gupta olaims for his clients more than 
possession that is title by adverse possession 
long before the date of the revenue sale. The 
effect of this adverse possession of the defen. 
dant.appellants was to constitute them joint 
proprietors of the taluk in question; with the 
acquisition of that right they also incurred the 
corresponding liability, namely, to pay Govern¬ 
ment revenue. They were, therefore, in the 
position of defaulting proprietors whose interest 
was wiped out by the revenue sale. So by their 
default to pay the arrears of revenue, at the 
revenue sale, the purchaser got the right, title 
and interest of the defaulting defendant-appel¬ 
lants free from all encumbrances. Vide the oase 
of Mohim Chandra v. Pyari Lai, 44 cal. 412 : 
(A. I. R. (4) 1917 cal. 213) Seotion 70 of the 

Assam Land and Revenue Regulation runs: 

“When an arrear has accrued In respeot of a perma¬ 
nently settled estate or of an estate In which the 
settlement-holder has a permanent, heriditable and 
transferable right of use and occupancy, the Deputy 
Commissioner may sell the estate by auction; provided 

that.(2) if the arrear has acorued on a separate 

aocount opened under S. 65, only the shares or lands 
comprised in that acoount shall in the first place be put 
up to sale; and if the highest bid does not oover the 
arrear the Deputy Commissioner shall stop the sale and 
direot that the entire estate shall be put up for sale at 
a future date, to be specified by him; and the^entire 

estate shall be put up accordingly and sold. 

Section 71 of the said Regulation runs thus: 

“Property sold under S. 70 shall be sold free of all 
incumbrances previously created thereon by any other 

person than the purchaser.” 

Vide the oase of Aftar Ali v. BrojendraKishore, 
24 C. L. J. 60 : (A. I. R. (4) 1917 Cal. 826), and 
also the case of Jitendra Kumar v. Mohendra 
Chandra, 24 O.L.J. 62 : (A.I.R. (4) 1917 cal. Ww- 

[6l In the result this appeal is dismissed 
oosts. .j/F 
Akram C. J—I agree. . , . 

r.g.d, ' Appeal dismtsua> 


Mahe Badan v. Abdul Aziz (Amin Ahmed J .) 



-1950 

A. 1. R. (37) 1980 Dacca 13 (1) [C . N. 6 ] 

Akram 0. J. 

Abdul Gani — Petitioner v. Khestra Mohan 
Hoy and others—Opposite Party. 

Civil Revn. No. 215 of 1947, D/- 9-8-1949, against 
order of Munaiff 2nd Court, Comllla, D/- 1-5-1947. 

Civil P. C. (1908), O. 47, R. 1—Application under 
S. 174(3), Bengal Tenancy Act (VIII [8] oi 1885) 
■to set aside sale—Application allowed on condition 
oi petitioner's depositing certain dues by certain 
date or upon failure, sale to stand confirmed — 
Petitioner not having knowledge of order — Relief 
against forfeiture — Court can grant relief upon 
merits by extending time. 

An application under B. 174 (3), Bengal Tenancy 
Aot, for setting aside sale, was allowed upon oondition 
that the petitioner should deposit costs and other dues 
by certain date, upon failure of which the sale was to 
stand confirmed. The order was passed in the chamber 
without the knowledge of the petitioner and without 
reference to his lawyer. The petitioner was a poor 
cultivator and lived nearly 35 miles away from the 
town wherein the Court was situated and the petitioner 
had no intimation from the pleader of the order 
passed by the Court: [Para 2] 

Held that the Court had power to grant relief against 
forfeiture, upon a proper application being made to it. 
The right of forfeiture in such oases was not beyond 
the soope of the application of the principle of equit¬ 
able relief, and an application under 0. 47, R. 1, Civil 
P. C., was not, therefore, incompetent and the Court 
ought to consider upon suoh application whether on 
the meritB the application should be allowed and the 
petitioner given a reasonable time within which to 
make the payment: A. I. B. (26) 1939 Cal. 309 and 
A. I. R. (26) 1939 Cal. 681, Ref. [Para 3] 
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In that view of the matter the other points in 
respect of the said application and the merits 
thereof were not gone into. It is against this 
order that the judgment-debtor, the applicant 
for review obtained the present rule. 

[21 In the petition here, upon which the 
rule was issued, it has been stated that the order 
dated 22 nd April 1947 was passed in the Chamber 
without the knowledge of the petitioner and! 
without reference to his lawyer; that the peti- 1 
tioner was a poor cultivator and lived nearly 
35 miles away from the town of Comilla, where¬ 
in the Court was situated, that the petitioner 
had no intimation by the pleader of the order 
passed by the Court; that the petitioner had 
deposited the amount in the treasury on 12 th 
May 1947 where the said amount was still lying. 
It is now urged by the learned Advocate for the 
petitioner that the view taken by the Court 
below that the application for review of the 
order dated 22nd April 1947 was incompetent 
and could not be entertained cannot be sup¬ 
ported, and the decisions in the cases of Maham- 
mad Asrafali v. Nabijan Bibi, 43 0 . w. n. 417 : 
(A. I. R. (26) 1939 cal. 5Bl) and Girish Chandra 
Das v. Annadamani Dasi, 43 c. w. n. 553 ; 
(A. I. R. (26) 1939 cal. 309) are relied upon in 
support. 

[3] It seems to me that the contention put 
forward by the learned advocate for the peti¬ 
tioner is well founded and that the Court in a 
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Anno. Civil P. C., 0. 47, R. 1, N. 16 and 16 (a). 

Ashrafuddin Chaudhury—tor Petitioner. 

Bhagirath Chandra Das —for Opposite Party, 

Order.—On an application under s. 174,cl. (3) 
Bengal Tenancy Act, by the judgment-debtoi 
Miso, Case No. 165 of 1946 came to be started 
This was disposed of on 22nd April 1947 wher 
the following order was passed ; 

''Miscellaneous Case be allowed on contest with oos 
and pleader’s fee at Rs. 4 on the condition of peti 
depositing decretal dues with coat of exeoutioi 
by 80th April 1947. On the petitioner’s making thi 
deposit the sale will be set aside. If the petitioner faili 
to make the deposit within the time allowed Miso. Casi 

shall stood dismissed and the sale will remain con 
firmed." 

On the said date, however, namely 80th April 
1947 an application was filed by the petitioner 
for extension of time. This application, was 
rejected on 1st May 1947 on the ground that the 
Court had no jurisdiction to extend the time 
fixed for payment by its order dated 22nd April 
104T. Another application for review under o. 47, 
B. 1| Civil P, 0., was thereupon made on 10th 
May 1947 . This application also was rejected on 
*7th September 1947 on the ground that the 
application under B. 174 (8) had been finally 
of already and the application under 
jjjWi was, therefore, incompetent. 
~ Dacca/2 b & 8a 



case of this nature has authority to grant relief 
against forfeiture upon a proper application being 
made to it. The right of forfeiture in such cases 
is in my opinion, not beyond the scope of the 
application of the principle of equitable relief. 
In my view, the application under 0. 47, R. l, 
Civil P. C., is not, therefore, incompetent and 
the Court ought to have considered whether on 
the meritB the application should have been 
allowed and the petitioner given a reasonable 
time within which to make the payment. I ac¬ 
cordingly set aside the decision of the learned 
Munsif and send back the case to be disposed 
of on the merits in accordance with law, 

[ 4 ] The Rule is made absolute with costs. 
Hearing fee one gold mohur. 

r g d. Buie made absolute. 


A. I. R. (87) 1980 Dacca 13 (2) [C . N. 7.] 

Gdha J . 

Ashutosh Boy and others — Appellants v. 
Arun Sankar Das Gupta and others — Bes- 
pondents. 

Second Appeal No. 844 of 1944, D/• 7-8-1950, against 
decree of Sub-Judge, Jeasore, D/- 24-12-1948. 

(a) Contract Act (1872), S. 213-Legal represen¬ 
tatives of agent — Liability to render account — 
Limitation Act (1908), Art. 89. 
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The liability of an agent to aooount is personal and 
the deceased agent's legal representatives cannot be re¬ 
quired to render accounts in the same sense in which 
the agent himself might have been called upon to do. 

[Para 7] 

Anno. Contraot Act, 8. 213, N. 2 ; Limitation Aot, 
Art. 89, N. 5 and 10. 

(b) Accounts—Suit for — When lies enumerated 
—Limitation Act (1908), Art. 89. 

A Buit for account will lie if the defendant is under 
an obligation to account and an obligation to account 
arises only (i) if the person upon whom the obligation 
is sought to be imposed must have received some kind 
of property not belonging to himself, (ii) that the per¬ 
son seeking to impose the liability must betheowneror 
must have some title to that property as would enable 
him to recover it, (iii) that the defendant must have re¬ 
ceived the property in his possession and oontrol ; and 
(iv) there must be fiduciary relationship between the 
plaintiff and the defendant. [Para 7] 

Anno. Limitation Act, Art. 89, N. 5. 

(c) Limitation Act (1908), Art. 89 — Agent dying 
without rendering accounts — Remedy of principal 
against his legal representative — Contract Act 
(1872), S. 213. 

The estate of the agent, who has expired without 
rendering accounts to his principal, does not escape all 
liability in the hands of his representatives. The remedy 
of principal in such a case is to sue the representa¬ 
tives of the agent for any losses he may have suffered 
by reason of the negligence misoonduot, misfeasance 
or malfeasance of his agent; suoh a suit is not one for 
accounts strictly so-oalled but a suit for money payable 
by the representatives of the agent out of his assets in 
their hands. [Para 8] 

Anno. Limitation Aot, Art. 89, N. 10; Contract Act, 
8. 213, N. 2. 

(d) Limitation Act (1908), Arts. 62 and 89 — Suit 
for recovery of specified sum of money—Nature of. 

A suit for recovery of a specified Bum of money does 
not assume the oharaoter of a suit for accounts merely 
because in the determination of the question in contra- 
versy acoounts may have to be examined. The sole 
foundation for a suit for account is the obligation to 
aooount and where that does not exist, the Buit for 
money cannot be regarded a3 a suit for acoounts. 

[Para 8] 

Anno. Limitation Aot, Art. 62, N. 4 ; Art. 89, N. 6. 

(e) Limitation Act (1908), Art. 89 — Accounts de* 
manded and refused—Suit brought more than three 
years after. 

Where a oause of aotion accrues and limitation once 
oommenoes to flow it will not cease to flow. Henoe if 
there was demand and refusal during the life-time of 
the agent, who subsequently dies, then a suit brought 
against his legal representative more than three years 
after suoh demand is barred by limitation. [Para 12] 

Anno. Limitation Aot, Art. 89, N. 13. 

(f) Limitation Act (1908), Arts. 89 and 120 — Ac¬ 
counts demanded — Death of agent — Suit against 
his legal representatives—Article which applies. 

Where there is a demand and refusal to render ao¬ 
oount by the agent a suit brought against his legal re¬ 
presentative after his demise is a suit governed by 
Art. 89 and not by Art. 120 : 25 All. 55 and 31 All. 
429, Dissent. [Para 12] 

Anno. Limitation Act, Art. 89, N. 10 ; Art. 120, 
N. 19. 

(g) Limitation Act (1908), Art. 89 — Suit for ac¬ 
counts against legal representative of agent, if lies. 

The Limitation Aot olasBifies suits aooording to their 
f'deBoription.” Therefore, a suit of the description re- 
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ferred to in Art. 89 may be brought against the legal 
representative of the agent aB well as against the agent 
himself: 25 All. 55 and 16 I. O. 742 (Cal.), Dissent. 

a x • . [Para 131 

Anno. LimitatlonAct, Art. 89, N. 10. 

(h) Limitation Act (1908), Arts. 62 and 89 — Re¬ 
covery of money—Suit against legal representative 
of agent—Applicability of article. 

A suit brought against the legal representative of an 
agent for reoovery of a definite 6um only is governed 
by Art. 62 and not by Art. 89. [Para 14] 

Anno. Limitation Aot, Art. 62, N. 11 ; Art. 89, 
N. 10. 

Birendra Kumar De — for Appellants. 

Tapendra Kumar Pal _ for Respondent 1. 

Judgment—This appeal by the plaintiffs is 
against the deoision of the Subordinate Judge 
of Je8sore dated 24th December 1943 in a suit for 
reoovery of a sum of Rs. 2226-15-9 from the de- 
fendants and in the heading of the plaint it has 
been stated to be Aooount Suit No. 16 of 1942 
but from the prayer in the plaint it is olear that 
it is a simple suit for reoovery of the sum men¬ 
tioned above. 

[ 2 ] The plaintiffs' oase ia a simple one. Ac¬ 
cording to them, late Baba Jnanada Sankar 
Das Gupta, predecessor of the defendants, was 
appointed ag law agent of the plaintiffs at Gopal- 
ganj in the district of Faridpnr on 2 nd January 
1926. Jnanada Babu was also the pleader fortha 
plaintiffs' estate at Gopalganj. Jnanada Baba 
aoted as law agent till his death on lath Magh 
1345 B. s., oorreaponding to 26th January 1939. 
The duties of Jnanada Baba inoluded the looking 
after all litigations on behalf of the plaintiffs* 
estate, sending the money realised to Sadar at 
Hatbaria, despatching a copy of the Rolcor every 
month and submitting accounts from time to 
time. Jnanada Babu rendered acoounts partially 
for the year 1839 B. s., but did not render any 
accounts from the year 1340 B. S. After his 
death, the plaintiffs ooold not get all the papers, 
bat from the papers reoeived by them, they laid 
the claim in the present suit at Bs. 2225-16-9 after 
deducting the amount that was due to Jnanada 
Babu, on aooount of his bills. The plaintiffs 
allege that Jnanada Babu by hisnegleotof duty, 
mal-feasance and non-feasance, has caused loss 
to the plaintiffs’ estate and the defendants, who 
are his heirs, are bound to compensate for the 
loss to the extent of the assets left by Jnanada 
Babu in their hands. This suit has been insti¬ 
tuted on 26th January 1942 as 25th January 1941 
was a Sunday. Jj 

[8] Defendant 2 filed a written-statement in 
the suit but did not appear at the trial. The 
other defendants 1 and 8 to 7 contested the suit 
by filing a written etatement. The defendant! 
oontend that the suit is not maintainable as it 
is virtually a suit for acoounts and that it ® 
barred by limitation. The defendants foitnar 
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contend that the plaintiffs have withheld neces¬ 
sary papers and so the suit was not maintain¬ 
able. The defendants denied that Jnanada 
Babu was guilty of negleot of duty, misappro¬ 
priation, etc. i and contended that if all the 
papers were produced, it would be found that 
the plaintiff’s estate was indebted to Jnanada 
Babu. 

[ 4 ] The learned Munsif, Sadar Jessore, held 
that it was not an account suit at all but a suit 
for recovery of a specified sum of money and 
so the suit was maintainable and that the suit 
was brought within 3 years of the death of 
Jnanada Babn, so was within time and Art. 115, 
Limitation Aot applied to the case; and that the 
plaintiffs would be entitled to recover a sum of 
Rs, 1069-8-5 and corresponding costs from out 
of the assets of Jnanada Sankar Das Gupta in 
the hands of the defendants and the plaintiffs’ 
suit was decreed in part. There was an appeal 
by the defendants and oroBs-objeotion by the 
plaintiffs in the Court of the District Judge of 
Jessore and the Learned Subordinate Judge of 
Jessore, who has heard the same, in a judgment 
whioh is remarkable for its lucidity, had held 
that the plaintiffs will be entitled to a deoree 
for Rs. 762-4-6 only, but the learned Subordinate 
Judge has held that Art. 62 , Limitation Act, 
applies to the case and as regards the claim under 
**Muktear Sherista ” it is governed by that 
artiole and is barred because it is the oommon 
ground of both parties that all those moneys 
were received prior to 7th Aswin 1345 B. 8. cor¬ 
responding to 24th September 1938, which was 
clearly beyond 3 years of the institution of the 
suit. The learned Subordinate Judge has fur. 
ther held that as regards the olaim of the plain¬ 
tiff under "account Sherista ” that is also barred 
by limitation on the facts because the date of 
demand for acoount and refusal is beyond three 
years of the suit and is, therefore, barred by 
limitation, either under Art. 62 or 89, Limita- 
tion Act and Art. 115, Limitation Aot is not at 
all applicable. The learned Subordinate Judge 
has found also that there is no substanoe in the 
oross objection of the plaintiffs because in his 
view it ia also barred by limitation under 
Art. 62 , Limitation Aot, and in the result he has 
dismissed the plaintiffs' suit in entirety. 

[6l The plaintiffs are the appellants here and 
their learned advooate Mr. B. K. De made it 
quite dear at the opening that his clients would 
be satisfied with a deoree for Bs. 752-4-5 only as 
found by the learned Subordinate Judge and he 
contended that the learned Subordinate Judge 
| was wrong in his decision on the question of 
jt limitation and^aocording to Mr. De the artiole 
^*osplioable to ‘the oase was either Art. 115 or 
t Limitation Aot. Mr. De in support of 
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his argument referred to the case of Kumeda 
Charan Bala v. Ashutosh Chattopadhya, 17 
o. W. N. 6 : (16 1.0. 742) and incidentally to the 
case of Bindraban Behari v. Jamuna Kunwar, 
25 ALL. 56 : (1902 A. W. N. 191). Mr. Tapendra 
Kumar Pal for defendants-reapondents raised 
two contentions in supporting the decree of the 
learned Subordinate Judge, firstly, that the pre¬ 
sent suit was not maintainable and secondly, 
that the suit was barred by limitation either 
under Art. 62 or 89, Limitation Act, and he cited 
before me the cases of Ramhari Kapali v. 
Rohini Kanta, 35 C. L. J. 3C-0 : (A.I.R. (9) 1922 
Cal. 499) and Rameswar Smyh v. Narendra- 
natli Das, a.i.B. Go) 1923 Pat. 259 :71 I. 0 . 916. 

[6l Let me first consider the second confcen- 
tion of the learned advocate for the respondent 
as to the maintainability of the suit. The learn¬ 
ed advooate says that the suit has been describ¬ 
ed in the cause title as an account suit and is 
in essence a suit for accounts against the legal 
representatives of a deceased agent, hence it is 
not maintainable. 

[7] It ia not disputed that Jnanada was an 
agent and he was liable for accounts. Seotion 213, 
Contract Aot, provides that an agent is bound to 
render account to his principal on demand and 
this duty will be enforced by following in the 
hands of the agent the properties representing 
the money for which be ought to have accounted, 
and the liability to acoount is irrespective of 
any express contract to that effect. It is well 
settled on principle that the liability of an agent 
is personal and the deceased agent’s legal repre¬ 
sentatives cannot be required to render accounts 
in the Bame Bense in which the agent himself 
might have been called upon to do. The rea¬ 
son seems to me that the legal representa¬ 
tives of the deceased cannot be required to 
diaoharge the duty to explain matters of which 
they have no personal knowledge and they 
oannot assist the principal in the investigation 
of the management of his estate of which they 
are wholly ignorant and they cannot be aeked to 
do that whioh does not lie within their power 
and they should not be required to do something 
which is impossible. The rights and remedies of 
the prinoipal against the agent and on the death 
of the agent against his representatives are not 
identical and this is supported by the view taken 
by Wilson J. in Lawless v. Calcutta L. <t 
S. Co., 7 Oal. 627. A suit for account will lie if 
the defendant is under an obligation to acoount 
and an obligation to account arises only (i) if the 
person upon whom the obligation is sought to be 
imposed must have received some kind of pro- 
perty not belonging to himself, (ii) that the 
person seeking to impose the liability must be 
the owner or must have some title to that pro* 
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perty as would enable him to recover it, (iii) 
that the defendant must have received the pro- 
perty in bis possession and control and (iv) 
there must be fiduciary relationship between the 
plaintiff and the defendant. Now the legal repre. 
sentative of an agent does not stand in a 
fiduciary relationship. So a suit for account is 
not maintainable. Monmothanath Bose v. 
Basanta Kumar Bose Mullick , 22 ALL. 332 : 
(1900 A. w. N. 98) is a case by a ward for 
accounts against his guardian during his guardian, 
ship. Kumeda Charan Bala v. Ashutosh 
Chattopadhya, 17 C. W. N. 6 :16 0. L. J. 282 : 
(16 I. o. 742), is a suit by principal against legal 
representatives of an agent, Nobin Chandra v. 
Chandra Maihab, 44 oal. 1 : (a. i. r. (3) 1916 
P. 0 . 148) and Bir Bikram Kishore v. Jadab 
Chandra, 40. 0. W. N. 246 : (A. I. R. (22) 1936 
Cal. 817), are suits by principal's legal representa¬ 
tive against the agent, and Srish Chandra v. 
Supprovat Chandra, 44 0. W. N. 304 : (A. I. r. 
(27) 1940 Gal. 337), and Amiya Krishna v. 
.Debendra Lai, 46 o. W. N. 865, the former is a 
suit against a trustee and the latter by a oo- 
trustee against legal representative of his oo- 
trustee. 

• 

[8] Then the question arises what is the remedy 
of the principal against the representatives of the 
agent. It is not at all tenable that the estate of 
the agent, who has not tendered aocounts to his 
principal, escapes all liability in the bands of 
his representatives. It is equally well-settled 
that the remedy of principal in a case of this 
[description is to sue the representatives of the 
lagent foe any losses he may have suffered by 
j reason of the negligence, misoonduct, misfeasance 
or mal.feasance of his agent; in other words, the 
suit i9 not one for accounts strictly so-called but 
a suit for money payable by the representatives 
of the agent out of his assets in their hands. The 
contention that the liability is personal and has 
expired, on the death of the agent is not well 
founded. A suit for recovery of the money mis¬ 
appropriated by a trustee or agent will lie 
against the legal representatives of the agent 
and in suoh a suit the decree will be against the 
assets of the deceased agent or trustee. A suit 
for recovery of a specified sum of money, 
however, does not assume the character of a suit 
for aocounts merely beoause in the determina. 
tion of the question in controversy aooounts may 
have to be examined. The sole foundation for a 
suit for account is the obligation to account and 
where that does not exist, the suit for money 
cannot be regarded as a suit for aocounts. 
Kshetranath Banerjee v. Kalidasi Dasi, 27 
0. L. J. 96 : (A. I. R. (6) 1918 oal. 1037). The 
law is well settled now that a case of this des. 
oription is maintainable by the principal against 


the agent’s legal representatives. Bindraban 
Bahari v. Jamuna Kumar, 25 ALL. 66 : (1902- 
A. w. n. 191); Kumeda Charan Bala v. 
Ashutosh Chattopadhya, 17 0 . w. n. 6 : 16 C. L. J. 
282 , Sashi Sekhareswar Boy v. Rajirannessc* 
Btbi, 28 C. L. J. 492 : (A. I. R. (6) 1918 Oal. 276); : 
Bamtswar Singh Bahadur v. Narendra Nath 
Das, a. i. r. (io) 1923 pat. 269 : 71 1 . 0 . 916 and 
Sree Amiya Krishna v. Debendra Lai, 4 & 

0. W. N. 865. 

[9] In the light of these principles the plaint in 
this case has to be examined. I may say at the 
outset that both the Courts below have come to 
the right conclusion that the present suit is not 
a suit for accounts but one for recovery of 
money against the legal representatives of the 
agent Jnanada Babu. The plaint coneists. of 
10 paras and the first prayer is for a deoree for a 
sum of Rs. 2225-15-9 only with costs and the 
second prayer is for general or other relief. The 
plaint states how the sum olaimed in the suit 
has been arrived at. So on a reading of the 
plaint one oomes to the only conclusion that it 
is a suit for recovery of money and not for 
aocounts. It is true that the suit has been describ¬ 
ed at the heading as an aocount suit and this 
appears to me, as has bsen pointed out by the 
trial Court, that it is a mistake whioh has been 
committed by the offioe of that Court. In oon- 
struing the plaint, I must look to the substance 
and not to the form. I hold that this is not an 
account suit at all but a suit for recovery of' 
money. So the first branch of argument of Mr. 

Pal on his second contention fails. As regards 
the second branoh of the argument of Mr. Pal' 
on his second contention, I have already point¬ 
ed out the law on the subject and the principle 
governing a case like the present one instituted 
by the principal against the legal representatives 
of his agent and I hold that this suit for 
recovery of a specified sum of money against; 
the representatives of the deoeased agent and for 
a deore6 to recover the said sum from out of 
the assets of the agent Jnanada Babu in the 
hands of the defendants is maintainable. So the 
second branoh of the seoond contention of Mr. 

Pal is not well-founded and is without any 
substanoe. 

[ 10 ] The main question, whioh has been seri¬ 
ously argued by the learned advooates of both 
parties, is the question of limitation. In the facts- 
of this oase and in view of the findings, I am 
dearly of opinion, that the learned Subordinate- 
Judge has arrived at a right conclusion, and I . 
am unable to give effeot to the contention of | 
Mr. B. K. De for appellants and I hold that a 
Mr. Tapendra Eumar Pal, advocate for the- j 
respondent, is right in his contention that the I 
suit is governed by Art, 62 , Limitation Aot. I J 
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may point out at the beginning that there has 
been divergence of judicial opinion in different 
and same High Oourta on the point whether in 
a case like the present, Art. 62 or 89 will 
apply or as contended by Mr. De Art. 116 or 
120, Limitation Aot will apply. In determining 
this question of limitation, one will have to 
keep in view the definition of “defendant” in 
the Limitation Aot which is in 8. 2 (4) and it is 
in the following terms :—“ ‘Defendant* includes 
any person from or through whom a defendant 
derives his liability to be sued." I shall have 
to keep in view also the language in Arts. 62, 
89, 116 and 120 , Limitation Act, which are as 
follows : 

Article 62: 

For money payable Three When the money is 
by the defendant to years, received, 
the plaintiff for money 
received by the defen¬ 
dant for the plaintiff s 
use. 

Article 89: 

By a prinoipal Three When the account is 
against hie agent for years, during the continuance 
moveable property re* of the agency, demand' 

ceived by the latter ed and refused or, 

and not accounted for. where no such demand 

is made, when the 
agency terminates. 

Article 115: 

For compensation Three When the contract 
lor the breach of any years, is broken, or where 
oontract, express or there are successive 

implied, not in writing breaches) when the 

registered and herein breaoh in respect of 

specially provided for. whioh the suit is insti¬ 

tuted ocours, or (where 
the breach is continu¬ 
ing) when it ceaseB. 

Article 120 : 

Suit for whioh no Six When tbs right to 
period of limitation is years, sue accrues, 
provided elaewhere in 
this sohedule. 

[ 11 ] To decide the point of limitation, I shall 
have to recapitulate certain facts. Jnanada 
Babu, predecessor of the defendants, was the 
law agent of the plaintiffs from 2nd January 
1926 till his death on 12th Magh 1846 B. S. 
corresponding to 26th January 1939. It is also 
an admitted fact that Jnanada Babu rendered 
aooounts to the plaintiff partially for the year 
1339 B. S.i and the present suit was for recovery 
of a sum of Rs. 2,226-16-9 from the defendants, 
the heirs and legal representatives of Jnanada 
Babn. The present Bait has been filed on 26 th 
January 1942 as 26th January 1942 was a Sun¬ 
day. It is oommon ground between the parties 
and also found by the learned Subordinate Judge 
that all the money that is claimed by the plain, 
tiffs under the Mukttar Sherista was reoeived 
by Jnanada Babn prior to Tth Aswin 1846 B. s. 


corresponding to 24th September 1938. The 
learned Subordinate Judge says as follows : 

"It is in evidence in this case that demands were 
made from Jnanada Babu during his life-time for a 
sum of Rs. 2,226 entered in the rckar Ex. 2Z (17). 
There can, therefore, be no doubt that the cause of 
aotion arose with effeot from the date of this demand, 
which was made prior to the death of Jnanada Babu. 
Even if it was made one day before the death of 
Jnanada Babu, the Buit would be barred. I found that 
the disregard made by Jnanada Babu of the demand 
amounted to his refusal. I find therefore, that the 
plaintiffs’ claim under the account Sherieta is also 
barred by limitation. In this c&Be the breach ocourred 
at the time when the domand was made and the de¬ 
mand was not satisfied.” 

[ 12 ] The contention of Mr. De for the appel¬ 
lant is that Art. 116 applies as held in the case 
of Kumeda Charan v. Ashutosh Chattopadhya, 
17 c. w. N. 6 : 16 or. L. J. 282 or Art. 120 ap¬ 
plies as held in Brindraban Behari v. Jamuna 
Kunwar, 25 ALL. 65 : (1902 a. w. N. 191). The 
reason of Mr. De is that the oause of action 
arose on the death of Jnanada Babu on 26 th 
January 1939 and this is a suit within 3 years 
from that date, eo Art. 115 applies and the 
plaintiffs’ olaim is not barred by limitation. In 
that respect Mr. De is in a serious difficulty be- 
oauBe it has been found by the Court of fact 
that there was demand and refusal during the 
lifetime of Jnanada Babu and so plaintiffs’ 
suit is barred by limitation. It is correct on 
principle as has been pointed out by their 
Lordships of the Judicial Committee in Hari- 
nath Chatterjee v. Molhoor Mohun, 20 I. a. 
183 : (21 cal. 8 P. 0.) and Khumlal v. Gobind 
Krishna, 38 I. A. 87 : (33 all. 356 P. c.) that 
the intention of the law of limitation is not to 
give a right where there is not one, but to 
interpose a bar, alter a certain period, to a suit 
to enforce an exieting right. It i9 equally set¬ 
tled that when a oause of action acorues and 
limitation once commences to flow it will not 
cease to flow. Here, in the present case, the find¬ 
ing is that there has been a demand on 24th 
September 1938 and there was refusal during 
the lifetime of Jnanada Babu and if that refu¬ 
sal was eveD one day before his death the suit 
would be barred even under Art. 115, Limita¬ 
tion Act. The only other argument of Mr. De is 
that Art. 120, Limitation Aot, applies. But I do 
not find any reason how this article is applica¬ 
ble when there are other articles governing a 
case like this. Mr. De’s other branch of argu- 
ment is that Art. 89 does not apply as the Buit 
is not against the agent bat against his repre. 
sentatives. But I cannot uphold this contention. 
The cause of aotion here began not on the death 
of the agent on 26th January 1939 hat on 24tb Sep. 
tember 1938 when there was demand and refnsali 
as found by the lower appellate Court and that 
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finding is binding on me in second appeal, hence 
in any view the suit is beyond three years. 
The case of Bindraban Behari v. Jamuna 
Kunwar , 25 ALL. 55 : (1902 A. W. N. 191), is 
cited. That was a suit by the plaintiff against 
the sons of a pleader, who collected plaintiff’s 
money. There it was argued that Art. 62 or 
Art. 89 applied but that contention of the plain, 
tiff was overruled on the ground that the suit 
was not against the pleader but as against the 
pleader’s representative, and the right to sue 
did not accrue when the money was receiv- 
ed by the pleader but when it was received by 
the son and on the death of the pleader, and as 
the suit was within six years of the receipt of 
money by the father it was in time. This case 
in my opinion has not been correctly decided 
and in noway can Act. 120 be applicable as there 
are other articles in the Act, applicable to that 
olass of cases. In that case the definition of ‘de¬ 
fendant’ in s. 2 (4), Limitation Act, has been 
overlooked. According to the definition the de- 
fendant inoludes any person from or through 
whom a defendant derives his liability to be sued. 
To the similar effect is also the decision of Rao 
Girraj Singh v. Rani Raghubir Kunwar, 31 
ALL. 429 : (2 I. 0. 118), and that was a suit 
against the sons and grandsons of the agent 
and it was held that Art. foo applied. There 
also the definition of defendant in S. 2 (4), Li¬ 
mitation Act, was overlooked. The case of Bin • 
draban Behari v. Jamuna Kunwar, 26 ALL. 
65 : (1902 A. w. N. 191), has been dissented from 
in Parthasarthi Appa Rao v. Subba Rao, 60 
Mad. 249 : (A, I. R. (14) 1927 Mad. 167) and in 
Ramhari Kapali v. Rohini Kanta, 35 0. L. J. 
330:(a.I.r. (9) 1922 Cal, 499) and the case of Rao 
Girraj Singh v. Rani Raghubir Kunwar, 31 
ALL. 429 : (2 I. 0. 118), has been diesented from 
in the case of Deorao Zolba v. Laxman- 
Singh, I. L. R. (1943) Nag. 470 : (a. I. B. (30) 
1943 Nag. 227) and I respectfully agree with the 
aforesaid decisions of the Caloutta, Madras and 
Nagpur High Courts. The decision of the Cal¬ 
cutta, Madras and Nagpur High Courts seems 
to be in accordance with well-established prin¬ 
ciples. 

[13] Now if the principal sues his agent duri- 
ing latters’ life-time after the termination of 
the agency, or when the aooounts are demanded 
and refused and the defendant agent dies during 
the pendenoy of that litigation, then the suit 
could be continued against the legal represen¬ 
tatives. The next position is where the agent 
dies after the termination of the agency or 
where there is a demand and refusal in the 
agent’s life-time. In that event the oause of ac¬ 
tion will accrue during agent’s life-time and 
limitation once having commenced to run will 
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not cease to run by reason of the death of the 
agent. In that event, the agent’s representatives 
can be sued after his death because the cause 
of action cannot alter by reason of the agent hav¬ 
ing died. The third position is where the agency 
terminates on the death of the agent. I find no 
reason why the rule should be different in this 
case. Again when the oase is looked at the other 
way round, there is no doubt as to what the 
law is because as has been pointed out by their 
Lordships of the Privy Counoil in the oase of 
Nobm Chandra v. Chandra Maihab, 44 Oal. 

1 : (a. i. r. (s) 1916 p. o. 148) and Bir Bikram 
Kishore v. Jadab Chandra, 40 0 . w. N. 246 : 
(a. i. r. ( 22 ) 1935 Cal. 817), where it has been 
held that the suit by the principal’s legal repre¬ 
sentatives is governed by Art. 89, Limitation 
Act. Though it is a converse case, to the present 
one, the principle appears to me to apply. The 
oases where Art. 89 has been applied as against 
the legal representatives of the agent are nume¬ 
rous and I may mention Parthasarathi Appa 
Rao v. Subba Rao, 60 Mad. 249 : (a. I R. (14) 
1927 Mad. 157). where reasons given in the oase 
of Kumeda Charan v. Ashutosh Chattopadhya, 
17 0. w. N. 5:16 0. L. J. 282, have been consi- 
dered and have not been followed. The decision 
in the oase of Parthasarathi Appa Rao v. Su¬ 
bba Rao, 50 Mad. 249 : (A. I. R. (14) 1927 Mad. 
157), has been followed in the case of Bir Bik¬ 
ram Kishore v. Jadav Chandra, 40 o. W. N. 
245 : (a. I. R. (22) 1936 Oal. 817), where it has 
been held that Art. 89, Limitation Act, applies 
to a suit for aooounts brought by the principal 
against his agent as also to a suit brought by 
the legal representative of the principal against 
his agent. That Art. 89 applies to suit by a prin¬ 
cipal against the legal representatives of the 
agent has also been held in the oase of beorao 
Zolba v. Laxmansingh Bania, I. L. R. (1943) 
Nag. 470 : (A. I. R. (30) 1943 Nag. 227), Mt. Pi- 
ari v. Kashi Prasad, 23 Luck. 66 : (A. I. R. 
(36) 1949 Oudh 51) and Rameswar Singh v. 
Narendranath Das, A. i. R (10) 1923 Pat. 259 : 
71 i. 0. 916. I respectfully agree with the afore¬ 
said decision and do not agree with the decision 
in Kumeda Chandra Bala v. Ashutosh Chat, 
topadhya, 17 0. w N. 5 : 16 o. L. J. 282 for the 
reason that oase overlooks the definition of 
'defendant' in 8. 2 (4), Limitation Aot. More¬ 
over, a31 have said that in the present suit the 
cause of aotion arose before the death of Jna- 
nada Babu and so the present suit filed on 26 th 
January 1942 is clearly barred by three years rule 
of limitation in Art. 89, Limitation Aot. In 
this connection I may refer to a passage in 
Brindaban Behari v. J amuna Kunwar. 25 all. 
66 at p 56 : (1902 A. W. N. I9i), where it has 
been held that a fresh cause of aotion arose 
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« upon the death of the father, that the suit 
IWamBt the sons would not fall under Art. 89, 
^jkmitation Aot, beoause the suit was not against 
Tigent but agaioBfc his legal representative. 

*' fa all respeot, I must dissent from the view 
a " oan be pointed out that the Limitation 
dt classifies suits according to their ‘description 
nd that a suit of the description referred to in 
t. 89 may be brought against the legal repre. 
.{Bentative of the agent as well as against the 
agent' himself. The case of Kumeda Char an 
Bala y. Ashutosh, 17 0. w. n. 6 : (16 I. o. 742), 
is based on the case reported in Bivdraban v. 
Jamuna Kunwar, 25 all. 55 : (1902 a. w, n. 
191 ), and as I dissent from that decision, I res- 
lectfully also disagree with the deoision in 
Aumeda Char an Bala v. Ashutosh , 17 O.W.N. 

5 : (16 I. 0.742), cited above. 

[l4] Then only one other question remains, 
^mely, whether Art. 89 applies to this oase or 
A. 62 applies. My answer is that Art. 62 app- 
ij;- Ca because the suit here is one for recovery of 
jjSoney only from the legal, representatives and 
this view I am supported by the decision of 
'kamhari Kapali v. Bohini Kanta, 35 0. L. 
.JTsi) : (A. I. R. (9) 1922 Cal. 499) and the case 
Jmimeswar Singh v. Narendra Nath Das, 
f. I. B. (10) 1923 Pat. 269 :71 1.0. 916 and res- 
inectfully following the said decisions I hold that 
jhe present suit is governed by Art. 62, Limita- 
*€ |tion Aot, and in that view I find that the pre. 
J Sent suit of the plaintiffs is clearly barred by 
limitation. 

[Ig] As the only contention of Mr. De for the 
ppellants fails, the result is that this appeal is 
iaraiBsed. In the circumstances of this case I 
irect that the parties will bear their own costs 
p£o this Court. Leave asked for and is refused. 
y ( g B, Appeal dismissed. 

A. I, B. (37) 1950 Dacca 19 [0. N. 8.] 

Ellis and Ibpahani JJ. 

Sashi Bhusan Das — Petitioner v. The 
town. 

Cri. Miso. Case No, 47 of 1949, D/- 2-12-1949. 

Criminal p. C. (1898), S. 498 — Sessions Judge 
directing that accused was to remain on bail as be¬ 
fore—Magistrate woiding or ciicumventifi^ order 
—Contempt—Contempt of Courts Act (1926), S. 1. 

Where a Sessions Judge directs that tbp accused was 
to remain on ball as before, the Uagiatrate 1 b not jus¬ 
tified in enhancing the bail or in demanding a fresh 
bail bond, to do so is to avoid or oiroumvent the order 
of the superior Court whioh amounts to a contempt of 
Court. [Paras 2, 6 and 7] 

Anno. Or. P. 0., S. 498, N. 8a ; Contempt of Courts 
Aot, S. 1, N. 8. 

JB. 0. TaWkar — /or Petitioner ; S. Afeol, Deputy 
hjtgal Remembrancer—Sot the Crown, 
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Ellis J. — In this matter the Court was 
moved by Babu Sashi Bhusan Das, a pleader, 
ordinarily praotisiDg in Gaibandha in the dis¬ 
trict of Rangpur, who appeared in person. He 
filed a petition whioh, stripped of all its offensive 
irrelevancies, charged 2 Magistrates of Gaibandha 
—Mr. M. A. Muttalib, Sub-divisional Magistrate, 
and Mr. R. A. Khan a Lawyer Magistrate of 
Gaibandha, with contempt of the Sessions Court 
at Rangpur. On his petition a Rule was issued 
on each of the Magistrates to show oau3e why 
proceedings should not be taken against them 
for contempt of Court. The relevant reoords 
were called for. 

[2] We propose to deal first of all with the 
case of the Sub-divisional Magistrate, Mr. 
M. A. Muttalib, and the relevant record in his 
case is Ori. case no. 1039 of 1948 which was ins¬ 
tituted on a complaint filed on 18-10-1948. The 
complainant was one Surendra Nath Chakra- 
barty, and on his complaint and after his exa¬ 
mination on solemn affirmation Mr. M. A. 
Muttalib issued warrants of arrest under 8. 406, 
Penal Code, against 3 persons, Jagabandhu 
Saha, Jagat Behari Saha and Nikunja Behari 
8 aha. On 20 10-1948, Jagabandhu Saha and Ni¬ 
kunja Behari Saha both appeared in the Court of 
the District Magistrate and, in the absence on 
tour of the District Magistrate, Mr. F. Azim 
acting on his behalf direoted that they were to 
appear before the S. D. 0-, Gaibandha ou 16-11- 
1948 furnishing bail of Rs. 300 eaoh. On 25-10- 
1948, Jagat Hari appeared before the Distriot 
Magistrate and the order in his oase was : 

“Let him appear before 8. D. O., Gaibandha on 16- 
11-1948. He may give bail of Rb. 300. Bend papers to 
the 8. D. O.” 

On 26-10-1948, Jagat Behari appeared before 

Mr Muttalib who reoorded the following order : 

“Seen the order of the learned D. M. Accused Jagat 
Behari may appear on 16-11-1948 on a bail of 
Rs. 300.” 

As is not unusual in oases under S. 406, Penal 
Code, the petitioners moved the Sessions Judge 
to have the proceedings against them quashed. 
It appears that one of them, Jagat Behari was 
acting on behalf of the others. The learned Ses¬ 
sions Judge on 11-12-1948 passed an order de 
dining to make a reference to this Court and 
directing that the petitioner was to remain on 
bail as before a8 granted by the D. M. In spite 
of this order, on 15-1-1949 when the accused 
again appeared before Mr. Muttalib, the Sub. 
divisional Magistrate, be stepped up the bail 
from Rs. 800 to bb. 5000, and oalled upon the 
aooused to find bail to that amount. 

[8] At first the learned Magistrate showed 
oause in a written petition in which he argued 
with sophistio equivocation, unworthy of one in 
hia position, that the words "on bail aB before" 
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not mean 'on the same amount of bail as 
before and so he was justified in enhancing the 
bail from Rs. 300 to Rs. 5000 . Subsequently, 
better thoughts prevailed and the learned Magis- 

trafce admitted his error and tendered an unoon. 
ditional apology. 

[ 4 ] The next case is the case of Mr. R. A. 
Khan, Lawyer Magistrate of Gaibandha. The 
case in which he is concerned is G. R. case 
NO. 827 of 1948 pending in this Court. The ac¬ 
cused in that case one Khiohiruddin was before 
the S. D. 0. Mr. Muttalib in custody on 12 - 12 - 
1948. A bail petition was moved and the learned 
Sub-divisional Magistrate direoted that pending 
a further report from the investigating offioer 
the acoused oould be released on bail of Rs. loo. 
On the next date, 16-12-1948 a oharge.sheet was 
received against Khichiruddin under S. 379 , 
Penal Code, and Mr. Muttalib transferred the 
case to Mr. R. A. Khan, Lawyer Magistrate for 
disposal. When the case went before this Ma¬ 
gistrate, he was obviously firmly of opinion 
that the aooused should not be allowed bail, re¬ 
jected a petition asking for him to be enlarged 
on bail and sent him to hajat. The Magis¬ 
trate was clearly annoyed when the acoused 
went to the Sessions Judge and obtained from 
the Sessions Judge an order releasing him on 
bail on certain conditions. The Magistrate’s ir- 
ritation is to be seen in his order of 6 - 6 - 1949 , in 
which he comments on the faot that acoused 
was a piokpocket having a previous conviction, 
and that though his Court did not grant bail to 
the accused, the learned Sessions Judge had 
granted bail. The learned Magistrate would do 
well in his orders to avoid any critioism, either 
express or implied, of his superior Court. 

[6] This, however, is not the worst. The ac¬ 
oused onoe more moved the learned Sessions 
Judge and obtained from the Sessions Judge on 
2-7-1949 an order upsetting the order of the 
Magistrate cancelling bail. The order of the 

learned Sessions Judge is in the following lang¬ 
uage: 
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°o°ai<Jer in the oiroumstanoea stated that* j 
* h ® hail should be cancelled. The petitioner will conU-'i 
nue on the same bail as before.” - 

This order is dated, 2-7-1949. Two dayttpjSo j 
when the case oame up befor Mr. R. A 
again, he recorded the following order : '4* 

been the order of the learned Court of 
The aooused will continue on the same bail as‘in ) 
Ihe acoused, therefore, may find a fresh bail bat 
the same amount and nature as before — in delolakfo 
hajat to the date fixed.” 

It only needs to be added that the fresSfiai 1 
bond was at first rejected on the grounfjffat 
the surety was unfit, and the Magistrate fold 
the Court Sub-Inspector to take necessary steps 
to,move the Sessions Judge to have the bail 
cancelled. yS 

[6] Mr. R. A. Khan submitted an exp w -tf 
nation of bis conduct. After matching^ t* ^ 
petitioner in his offensive irrelevancies, the Jl J 
gistrate argues on his own behalf that the Wjl 
"in the same bail as before’* dq not mean W 
the same bail bond as before , 1 '* and, thefofo^ 
he was entitled to demand, and if he thoughiM 
to reject another bail’bond. We can only jffl 
oribe this argument as a piece of pettifog gfcH 
ohicanery unworthy of any Magistrate. Mr. 
had subsequently second and better thoojjflK 
and submitted an unqualified apology. n|H 

[7] In these ciroumstances we aoceptjJjlW 
apologies and discharge the Rules with affij§ 
pression of our grave disapproval of the oonpie^ 
of the two Magistrates concerned. We trust tha 
in future these Magistrates will loyally atjjrra 
out the orders of their superior Court and^jio^ 
seek either to avoid or ciroumvenfc them. 

[8] Let a oopy of this jadgment be Bent-, 
the Chief Secretary to the Government of Bat Bj 
Bengal with the observation that in our opinio o; 
it is undesirable that the two Magistrates 0 O]tW* 
earned shall remain in the same district as II J 
Sessions Judge whose orders they have floutejjfl 

[9] Espahani J.—I agree. 

V.B.B. i Rules discharged. - j 
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